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The rhetoric of‘responsible fishing Notions ofhuman rights and sustainability in the European Union’s
bilateral fishing agreements with developing states

Anna$S Antonova?®*
2Department of Marine Affairs, University of Rhode Island, Kingston, Rl 02881, USA

Abstract: Over the past two decades, European Union rhetoric has communicated @ dekéeoh a
normative power role in advancing human rights and sustainable development approaches in thé context o
global fisheries policy. Officials have propagated an image of a “new Europe,” committed to promoting

good maritime governance and ensuring responsible fishing worldwide as paglobdl responsibility to

human rights and sustainable development. These normative principles have at timeanbegradran

integral part of the European Union’s legal and political identity. In practice, however, the European Union’s

bilateral fishing agreements with developing states have come short of European Uniowaspieaing
criticism for hindering rather than aiding local development. This paper expharddlateral agreements

from an international law perspective, engaging in grounded theory, discourse analysis, and a detailed cas
study on European Union-Senegal fishing relations. For the European Union, ther@ig@dequestions

about conflicts between national and supranational fishing goals and about the ebatesg conflicts
present to its goal of normative leadership. More generally, the study suggelstations for enacting
international law principles on the ground, as well as for the inherent powenidgnaf post-colonial
relations.

Keywords: Fisheries; European Union; Common Fisheries Policy; Normative power; Sustainable
development; Human rights;

1. Introduction

Over the past two decades, rhetoric from the European Commission (EC) and therddrec
General for Maritime Affairs and Fisheries (DG MARE) Hasned the European Union’s (EU’s) role in
global fisheries policy through a series of abstract values: responsileiifership, human rights, and
sustainability. These notions have been advertised as part of théntalge as a “normative” global civil
power, especially with regard to human rights and environmental gdiibytoric of this “new Europe,”
and its perceived role “at the service of sustainable global development,”® has propagated into recent
discussions on the external dimensions of the Common Fisheries Policy (CFP). DG MARE’s Green Paper
on Reform (GPR), published in preparation for the 2012 reform cycle of the mihtyd that the main
objective of theCFP’s external dimensiomust be “to extend the principles of sustainable and responsible
fisheries internationallyyand outlined a vision for the near future in which “the EU continues its work to
promote good maritime governance and responsible fishing worldwideas part of the EU's overall
responsibility and effort to achieve better global governance of the seas.” A significant part of the policy’s
external dimension, the EU’s bilateral fishing agreements with developing countries (now known as
Sustainable Fishing Partnership Agreements, or SFAs), have been restructuresdooiideime to better
accommodate the EU.

* Present affiliation: Marie Skdowska-Curie Research Fellow with the Environmental Humanities for eceGwul
Europe (ENHANCE) Innovative Training Network (ITN), University of Leeds, Leeds LS2 9JT, UK. Author’s
contact emaila.s.antonova@leeds.acluk

1 For more indepth discussions of the EU’s normative power, see 1. Manners, “Normative power Europe: A
contradiction in terms?” Journal of Common Market Studies 40 (2002), 235-258; or JeMagd H. R. Stephan,
“The European Union in global environmental governance: Leadership in the making?” International
Environmental Agreements 7 (2007): 3893.

2R. Prodi, “2000-2005: Shaping the New Europe” (speech, Strasbourg, 15 February 2000), available online:
<http://europa.eu/rapid/press-release_ SPEBGH1_en.htrr.

3 European Commission, 2009. Green Paper on Reform of thenGoifRisheries Policy, 22. COM (2009) 163.
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Yet theEU’s “worldwide effort” in promoting responsible fisheries and sustainable development
through its bilateral agreements has faced severe criticism for decadpie Regrevious restructuring
during the 2002 CFP reform cycle, the agreements have been lambasted as unsustaircatatieyesx
best“detached from the broader scope of [...] development cooperation” * and coming short of thEC’s
stated aspirations. This article investigates this discrepancy fromeanaitibnal law perspective. Using
critical discourse analysis and policy analysis, the article evaluates thaiiaeahlaw framework in which
the bilateral agreements exist, thests the alignment of the EU’s fishing goals and policy actions with the
norms actually propagated by this framework.

Section |l briefly explogsthe international law framework and examines the discourse in those
international treaties and agreements shaping human rights and sustainable developroaihgas g
principles of global fisheries management. Through this analygsisbates whatnormative influence
actually entails in the context of international law. In assessing the actual théeEif) in this framework
Section Il examines the external fishing objectives promoted in the CFP and grebedignment with
normative notions from international law. Section IV discusses a case study oraliisiteng relations
between the EU and Senegal. Senegal’s longevity of fishing relations with the EU makes it well-placed to
illustrate some of the issues with implementing international law prexipto the bilateral agreements.
The section examines what environmental and human rights or developmental notiongagistteration
of the agreements. Findings and perspectives are reviewed in Section V.

2. Background: Human rights and sustainability in international fishexves |

The idea of extending human rights and sustainable development through fisheries governance
originates from a definition of the environment first coined in 1972 at tied)Nations Conference on the
Human Environment in Stockholm. The Stockholm Conference became incredibly influentdérin |
international environmental law because it framed the natural environment asstognpirsocioeconomic
and cultural, rather than merely physical and biological, faétbistably, however, this definition was
advanced largely through the sway of developing countries, whose perspective on global emdtonment
concerns proved very different from that of industrialized sfaiever before had it been imaginable to
center international environmental management around the idea, voiced by Indian Prigster Midira
Gandhi, that “poverty is the worst form of pollution.”’

Following the Stockholm Conference, human rights and sustainable development propagated into
international fisheries law. It was partly reflectadhe 1982 United Nations Convention on the Law of the
Sea (UNCLOS IIl). When the exclusive economic zone (EEZ) regime estahiisb®CLOS Il defined
fisheries predominantly as a matter of national coastal state policy] #odnot only for purposes of
conservation, but also because of the importandeslahg resources to these states’ developmental and
human rights’ needs Later on, this connection between fishing and human rights was fdthesugh the
United Nations Conferences on Environment and Development (UNCED) and agreements sponisered by t
Food and Agricultural Organization of the United Nations (FAO) such as the Co@enafuct for

4 E. Witbooi, “The infusion of sustainability into bilateral fisheries agreements with developing countries: The
European Union example,” Marine Policy 32 (2008): 669-679.

5 L. Juda, “International environmental concern: Perspectives of and implications for developing states,” in The
Global Predicament: Ecological Perspectives on World Order, David Orr anvihNBroos, eds. (Chapel Hill:
University of North Carolina Press, 1979).

6 M. Strong, “One year after Stockholm,” Foreign Affairs 51 (1973): 69007; C. Joyner and N. Joyner, “Global eco-
management and international arggations: the Stockholm Conference and problems of cooperation,” Natural
Resources Journal 14 (1974): 535-555; L. Juda, 1979, Sezbove.

7 Cited in: UN Department of Economic and Social Affairs, “Rio+20: from environment to sustainable development”
(2012), available online: <http://www.un.org/en/development/desa/newsletter/desaneves 6 aRI06/>.

8 E.g., see in particular Part V, Artioh@.3, outlining concern for “the requirements of developing States in the
subregion or region [...] and the need to minimize economic dislocation in States whose nationals have habitually
fished in the zone...”



Responsible Fisheries (1995) and the 2014 Voluntary Guidelines for Securing SustSimattitScale
Fisheries in the Context of Food Security and Poverty Eradication (SSF Guidelihe$ttér two, in
particular, offer insight into international best practices for advankingan rights and sustainability
through fisheries governance.

First, the Code of Conduct definéssponsible fishing” as a function of ecological, social and
economic factors. Moreover, the Code aims to present these fastordivisible. For instance, the
utilization of fisheries considers stock levels but &t&wd security,” while conservation decisions are to
be based “on the best scientific evidence available, also taking into account traditional knowledge of the
resources.”® The Code also established specific goals central to modern fisheries governances such a
maintaining the interests of small-scale fishing, aiding local capacity-buildinthensuring fair trade that
avoids negative consequences for “social, including nutritional, impacts.”° In the Code;‘responsibility”
and “sustainability” in fishing apply not only to the act of fishing itself but also to orbital adtisitike
negotiations, trade, or processing. Food security must be advanced not only thraigaldastock levels
but also through equitable market decisions; poverty alleviation depends on buildawglugapacity for
governance while preserving small-scale fishermémerests.!! The legal rhetoric suggested that this
wholeness of human rights considerations in fisheries must be interpreted as ting agpdiation behind
subsequent global policy efforts.

The 2014 SSF Guidelines built upon these ideas. They higitditie key role small-scale fisheries
must play in pursuing the Code of Conduct’s aspirations regarding food security, poverty eradication,
equitable and sustainable development through resource utilizafibe. Guidelines speak of the vitality
of artisanal fishing activities pre-harvest through processing local communities, serving as “an engine,
generating multiplier effects in other sectors.”*® To this role, the SSF Guidelines juxtapose the considerable
challenges faced by small-scaled fisheries, stressing in particutan$ieaints placed on them by industrial
overfishing and, notably, by “unequal power relations” — that is, conflicts with larger-scale fishing and other
sectors?

It is important to recognize that, even as widely-propagated as these aspinatie become, in the
context of international law and the EEZ regime they have always been advanced throdgiv soft
mechanisms. Under the auspices of formal international law, most implementatioriggifurigustainable
development and human rights in fisheries could be considered either as merely dgctaratoentirely
nonbinding. The complexity of defining humanity’s relationship with the environment had meant that
neither the Stockholm Conference in 1972 nor the UNCED mega-conferences in 1992, 2002, and 2012,
resulted in conclusive codifications for a global regime as UNCLOS lIFh&He non-binding nature of
the UNCED conferences and FAO documents was a function of their broad aimdanititbtional
capacity across borders and disciplines through a continuous multilateral &g@prohis approach has
persisted in the application of sustainability and human rights principles in internagianal |

Hence, it is challenging to define normative influence consistent wisletérgets of international
law. Because the regime and its values originated through the viewpoint and advodawgloping
countries, language of EU “leadership” raises problematic questions about power relations and cooperation.
Equally, the “leadership” rhetoric clashes with trends of propagating sustainable development and human
rights principles through multilateralism on equal terms. A normatieein€e role may therefore consist
of support for the soft law instruments advancing human rights in fisheries. Should theHetd weike on

9 FAO, Code of Conduct (1995), 6.2, 6.4, available online: <http://wwwarfgtiishery/code/en>.

101d., 6.2, 6.3, 6.12-6.16, 6.18.

d.

2 FAQ, Voluntary Guidelines for Securing Sustainable Small-Scale Fisheries in ttexGufrfFood Security and
Poverty Eradication (2014), available online: <http://www.fao.org/fisherglssielines/en.

Bd.

¥d.

15P, Sand, “International environmental law after Rio,” European Journal of International Law 4 (1993): 377-389.

181, Andonova and M. Hoffman, “From Rio to Rio and beyond: Innovation in global environmental governance,”
Journal of Environment and Development 21 (2012)65.7-
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this role, it must address small-scale fisheries (avoiding unfair competitmog, decurity (through
sustainable stock levels and appropriate trade decisions), capacity-building (@dinhghlility to govern

through cooperation, not prescription), and poverty alleviation (through smallisteeds and capacity-
building). If the EU’s aspirations are genuine, and not merely rhetorical, its external fishing goals would
reflect these concerns. The following section explores the extent to which that is tr

3. The HJ’s external fishing goals

Examination othe EU’s external fishing policy reveals contradictory aspirations. THg’s 1980s-
1990s legal centralization spurred a vision of “an ever closer union” as a forum for championing
international values and soft pow@his vision gave rise to the EC’s modern rhetoric on fishing relations.
However, the legal centralization also created an ongoing dynamic of natiotegitionism among member
states and corresponding appeasement policies from the EC. Thus, interinatitdidflict has likewise
impacted th&CFP’s external dimension.

3.1 The normative aspect

The first CFP was established in 1983, at a time when a new sense i@tiotegyas emerging/.
The EU began pursuing enlargements based less on economié¢®rardtsiore as a means of encouraging
democratic development and stability on the contitfeifthis politicization of the EEC/EU occurred
through a series of institutional and legal reforms: the Single European A&) (B8EL986 (a first
amendment to the Treaty of Rome), the 1992 Maastricht Treaty on the European Unigimetelyiall
other reforms (the 1997 Amsterdam Treaty, the 2001 Nice Treaty, and the 2007 Lisbghtfiatded to
the EU we have today.

Although fishing was only a sub-theme in these events, it was affected by theange way. New
states” accession promptedthe firm establishment of the EEC/EU’s legal competence in fisheries. The
Maastricht Treaty reinforced the EU's control owerresource, whereas the EU’s collective ratification of
UNCLOS Il in 1998explicitly claimed an exclusive right “to adopt the relevant rules and regulations
(which are enforced by the Member States) and, within its competence, to entettént@l undertakings
with third States or competent international organizations.”?° The international norms that the EU came to
promote— human rights, democratic freedoms, the rule of law, multilateralisvare all adopted in this
way; many coincidd with the EU’s founding legal principles as péfe Maastricht Treaty: “liberty,
democracy and respect for human rights and fundamental freedoms and of the rule of law [...]"%*

That is, from a Haas notion of economic integration to a more normati® &f multilateralism. See E. Haas,
“The study of regional integration: Reflections on the joy and anguish of pretheorizing,” International
Organization 24 (1970), 60#6; and A. Burley and W. Mattli, “Europe before the court: A political theory of
legal integration,” International Organization 47 (1993), 41-76.

18 Both the 1981 Greece enlargement and the 1986 Spain/Portugal enlargeradreraigied by overwhelming
concerns with potentially devastating economic impacts on the EEG#d) for instance: H. Stadlmann, "Will
Europe be the victim of its own expansion?" Frankfurter Allgemeine Ze{tiah@pril 1977); J. Gouzy, "Greater
Europe,” L'Europe en formation (February 1979); "The perils laffgament," L'Humanité (28 May 1979); H.
Hairtzinger, "Griechenland bewirbt sich um den Beitritt zur EG," Politische Karikatorerlorst Hairtzinger
1970/1980(Muinchen: Bruckmann 1979); all available online through CVCE <http://www.cvee.eu

19 For example, Margaret Thatcher wrote that "Greece had been accepted iramther@ty precisely to entrench
its restored democracy [...]. | had earlier stressed [...] just how vitakitevget Spain and Portugal in [to the
EEC] quickly and not let short-term considerations stand in the wahatf must be done to strengthen
democracy in Europe." The Downing Street Years (London: Harper CBlliblsshers, 1993), p. 54546.

20 Maastricht Treaty on European Union. 1992. Title Il, Article G (B)(3)(&)CUOS, Declaration of the European
Community upon signature (7 December 1998). Declaration madeaptitstarticle 5(1) of Annex IX to the
Convention and to article 4(4) tfe Agreement. See also A. Antonova, “Reforming EU participation in fisheries
management and conservation on the high seas,” The Ocean Yearbook 29 (2015): 1283.
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It has been argued, therefore, thatElEs normative approach in international law was directly
necessitated by the EU’s legal origins.?? Because the EU was established on the merit of certain principles
and aspirations, its promotion of these principles internationally was nogentine, but also the chief
source of its internal and global legitima@yin this sense, acts of further legal centralization, such as
strengthening the European Parliament’s (EP) role in EU-wide decision making, further support the EU’s
legitimacy in principled international governance. It is precisely this apptodegitimacy that permeated
EC rhetoric pertaining to the 2013 CFP reform. hhe CFP’s external objectives, strongly influenced by
theEP, reflect this perception of the EU as a hormative power entity, edpedidl regard to environmental
policy 24

Despite this visionthe CFP’s external fishing goals actually retain multiple contradictions with the
EU’s suggested normative role, reflecting protectionism, internal conflicts, and appeasement politics. The
following sub-sections explore these contradictions in greater detail.

3.2 Protectionism

The CFP was established after pressure from new member states witheswaongic fishing
interests (Denmark, the UK, and Ireland in 19@eece in 1981; Spain and Portugal in 1986)he
accession negotiations with Spain and Portugal, both countries with largeafidetikler member states’
concern with granting these fleets access to the already overfishédIdartwere a main driver behind the
original agreement to establish th&R?® The compromise that eventually lead to Spain and Portugal's
successful accession three years later, in 1986, involved financial aid packages fopdieigt oaduction,
(exasperated) calls for “political goodwill” from North Sea fishing member states, and the underpinned
importance of negotiating bilateréikhing agreements with third state countries so as to “offer Spanish
fishermen good prospects for the future” — good prospects, that is, safely away from the Norti?Sea.

Thus began the EEC/EU’s quest of ensuring fleet access outside European waters. The first bilateral
fishing agreements were therefore concluded out of distinctly internal istefast early objectives were
to ensureEEG-caught fish supply to the European markets and to secure foreign acces€ feedsEls,
providing continued employment for the fleets while preventing the further &gmai of Europe’s
overfished water€ These goals, with their focus on EEC competitiveness, market value, and local
economic and environmemtprotectionism, sharply contrasted with the high aspirations expressed by EC
officials later on, as well as with international law concerns such as equitaiyeration, advancing
development, building local governance capacity, or maintaining food security.

Moreover, these original goals remain pertinent today. The bilateral agreestiinteld a
considerable importance for the EU’s fishing imports, market, and fleet—something openly communicated
by various documents not related to the CFP reform. At the time preparations fatetteCIFP reform
began in 2009, roughly 40 per cent of total EU catch was taken in third partywstates?® As of 2011,

22|, Manners, 2002, see n. 1 above.

2 d.

24E.g., see European Commission. 2011. Communication frei@dmmission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of ibesReygEXxternal
Dimension of the Common Fisheries Policy. COM (2011) 424.

25 Council of the European Communities. 1983. Council Regulation (EEBEC170/83 establishing a Community
system for the conservation and management of fishery resources; J. Raakjer, “An introduction to Danish and EU
fisheries systems,” Chapter 3 in AFisheries Management System in Crisifhe EU Common Fisheries Policy
(Aalborg: Aalborg University Press, 2009), 38-

261d.; J. Raakjer Nielsen, “Participation in fishery management policy making: National and EC regulation of
Danish fishermen,” Marine Policy 18 (1994): 280.

27d.

28 M. Holden, "The policies for structures, markets and external fisheries, or Howlithegparted," in The
Common Fisheries Policy (Oxford: Fishing News Books, 199438.6-

2% European Commission. 2009. "Fishing in wider waters," Chapter Bfbchure on the Common Fisheries Pqlicy
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although the long distance fleet constituted less than 1 per cent of the EU fleehlogr rod vessels, it
accounted for 86 per cent of EU landings in weight per day at sea, 19 per centgrbsstdbnnage, and
15 per cent of total income for the yé&An interim report on the 2007-2013 period prepared foEtGe
stated explicitly that these agreemefitgve made a significant contribution to securing the continued
existence and competitiveness of the EU's fisheries sector.”3!

The bilateral agreements’ importance for EU fishing competitiveness has played into speculations
that theEC’s aspirations in international environmental law are dictated at least irbyaggulatory
competition politic$? Without preferential trade agreements in place, the EU's relativehgesit
environmental standards could curb its ability to compete with less conscientolusgns worldwide.
These concerns have been raised in particular with regard to the tarifé regionporated in the bilateral
agreements. The system of tariff exemptions between the EU and the group of Baidamean-Pacific
(ACP) countries has been controversial since its conception under the first laomén@on (1975)-
framed as a tool for equitable post-colonial cooperation by the EEC/EU but oftenecebgwthers for
promoting market dependentyThe current export tariffs regime in the bilateral fishing agreemeangsdr
on the successor of the Lomé Convention, the 2000 Cotonou Agreement, which has fidarectisicoism.

It sets out tariffs-free exports from ACP countries to the EU markehgsas fish are caught by either the
local fleet or EU vessel.Given the limited size of large-scale ACP country fleets, this poliognptes

the host countries’ dependency on both the EU export market and on the EU long distance fleets as the main
means of accessing®ftin this way, theagreements’ tariff regime supports both the competitiveness of the
EU’s distant water fishing fleet against other global fleets and the EU’s position as the world's largest market

and purchasing power for seafood proddtts.

Finally, the competitiveess of the EU’s long range fleet has been supported through subsidies.
These have included tax benefits, subsidized loans and grants for vessel mmségimg their vessels to
ACP countries’ waters. 3’ However the EU’s financial contribution to ACP partners itself represents a form
of subsidy- predominantly financed by the EC, it essentially mittgatssel owners’ access costs.*® Far
from representing any kind of normative leadership, the EC subsidizes its oflrseasdirect discord
with modern international law trade aspirations. Critics, offi@athe World Trade Organization and other
countries (including the US, Norway, Australia, and New Zealand) have long advoocatiaiting
subsidies that contribute to overcapaéitfdy contrast, EC and European Council representativesanave

available online: <http://ec.europa.eu/fisheries/documentation/publications/cfp_brochureshgsnen.pdf.

30 Scientific, Technical and Economic Committee for Fisheries (STEFC). 26832013 Annual Economic Report
on the EU Fishing Fleet (STECF 13). Luxembourg, Publications Office of the European Union (EUR 2615
EN).

S1TEP, Poseidon, MRAG, "Interim evaluation on EU financial measureéiddamplementation of the Common
Fisheries Policy and in the area of the Law of the Sea 2007-2013")(201Q, available online:
<ec.europa.eu/fisheries/documentation/studies/cfp_evaluation/financial_megsplesentation_cfp_en.pdf>.

32R. Kelemen and D. Vogel, “Trading places: The role of the United States and the European Union in international
environmental politics,” Comparative Political Studies 43 (2010): 47.

33 UNEP. 2002. Integrated Assessment of Trade Liberalization and Trade-Relkitexs P& Country Study on the
Fisheries Sector in Senegal.

34 E. Naumann, “Rules of Origin in the Cotonou Agreement: Selected issues and proposals in the context of
Economic Partnership Agreements (EPAs).” Report prepared for the Commonwealth Secretariat. (Stellenbosch,
South Africa: Trade Law Centre for Southern Africa, 2004).

353, Ponte, J. Raakjar and L. Campling, “Swimming upstream: Market access for African fish exports in the context

of WTO and EU negotiations and regulation,” Development Policy Review 25 (2007): 1138.

36 For a quantification of the EU’s fish market, see Directorate-General for Maritime Affairs and Fisheries, “Fishing
outside the EU,” available online: 4http://ec.europa.eu/fisheries/cfp/international/index _erghtin EUMOFA.
2014. "The EU fish market," available online: <http://ec.europa.eu/fisheries/maderiatory/>.

37 B. Gokz, “Policy study: EU-ACP fisheries agreements.” Report prepared for the UK Department of International
Development (2005).

38 1d.

39U.R. Sumalia, A. Khan, R. Watson, G. Munro, D. Zeller, N. Baron, and D. Pauly, “The World Trade Organization
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long history of rejecting such proposals and arguing that their policies shobld cansidered as subsidies
— once again displaying striking protectioni$in.

Estimations of the exact amounts granted to the EU fishing industry vary dependirffgi@ntdi
definitions of what constitutes a subsidy, but the sums are always substantial. In 199mfpbe ekee EC
disbursed 23 per cent of all fishing subsidies among countries in the GECBter report put the total
amount of fishing subsidies for 2009 at EUR 3.3 billibiThe subsidies raise concerns with unfair
competition as they make it economically viable for EU distant water vesselstioue fishing when stock
levels have decreased too much to justify the activity for offiers.

In short, the competitiveness of the EU’s seafood market and of its distant water fleets remains an
important goal for the CFP. This goal directly contradicts the frameworkeshational law to which EU
rhetoric purportedly aspires. The subsidized operational flexibiliglbfessels places pressure on small-
scale fishermen who do not have similar support. The resulting “unequal power relations” feature as a main
concern in the FAO’s SSF Guidelines.** Meanwhile, the tariffs regime increas@€P governments’
dependency on the EU export market and the bilateral agreements as a way tot,agndesnining
developmental goals and coming into sharp contrast with the FAO Code of Conduct’s provisions on
equitable trade fofish and seafood products that does not “result in obstacles to trade, environmental
degradation or negative social, including nutritional, impacts.”*®

3.3 Internal conflicts and exporting overcapacity

Equally, the role of the CFP as a means of assuaging problems and internal conflicts within the EU
remains active. The concern with relocating excess capacity has not receded. TG®@ROM®&ibuted the
CFP’s overall (internal) poor performance, the continuously declining fish stocks (in European waters) and
the low profitability of European fisheries to “chronic overcapacity.”*® In addressing the issue, the EC has
employed a range of subsidies that encouraged vessel owners to relocate to ACP countries’ waters*’ It has
done so predominantly through offering grants for joint ventures with ACPepsu@ind increased access
through the bilateral agreements. In 2000, for instance, 16 out of 31 Spanish veesateddb the
Senegalese register received structural fund subsidies from tffeSp&in has been a consistent recipient
of subsidiary benefits, accounting for 26 per cent of EFF funding in the 2007-2013 pelimaed by
Portugal at 17 per cent and Italy at just under*40).

Spain’s influence on the EU’s external fisheries policy is substantiated by the country’s
overwhelming share in total capacity (22 per cent of gross tonnage as ofgdlid)total employment (a

and global fisheries sustainability,” Fisheries Research 88 (2007): 1-4; S. Harper, D. Bevacqua, R. Chudnow, S.
Giorgi, V. Guillonneau, F. Le Manach, T. Sutor, and U.R. Sumalia, “Fuelling the fisheries subsidy debate:
Agreements, loopholes and implications,” Fisheries Research 113 (2012): 143-146.

403, Ponte, J. Raakjzr and L. Campling, 2007, see n. 36 above; S. Harper, D. Bevacqua, R. Chudnow, S. Giorgi, V.
Guillonneau, F. Le Manach, T. Sutor, and U.R. Sumalia, “Fuelling the fisheries subsidy debate: Agreements,
loopholes and implications,” Fisheries Research 113 (2012): 143-146.

41 Q. Flaaten and P. Wallis, “Government financial transfers to fishing industries in OECD countries,” (2000). Paris:
OECD.

42 A. Shroer, C. Sakai, V. Vulperhosrst, A. Bialas, “The European Union and fishing subsidies.” Report prepared for
Oceana (2011). Available online: <oceana.org/en/eu/media-reports/publicationstiheam-union-and-fishing-
subsidies>.

43 B. Gorez, 2005, see n. 37 above.

44 FAO, 2014, SSF Guidelines, see n. 12 above.

45 FAO, 1995, Code of Conduct, 6.14. See n. 9 above.

46 European Commission. 2009. Green Paper on Reform of thenGofRisheries Policy. COM (2009) 163: 22.

47 Shroer et al., 2011, see n. 42 above.

48 B. Gorez, 2005, see n. 37 above.

4 European Commission. 2014. Facts and Figures of the Common FishdidgsAvailable online:
<http://ec.europa.eu/fisheries/documentation/publications/pcp_en.pdf
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quarter of all EU jobs in the fisheries sector as of 20%his influence is also maintained through
extensive lobbying efforts by both politicians and individual grédps.

Hence the bilateral agreements are still an important utility in fundp&tl fishing interests and
mitigating internal conflicts. Goals such as redistributing excess fleatigaffmough ensuring continuing
access to third states' waters and retaining market status quo are still discethiblailateral agreements
today. These goals plainly contrast the GRRtement that “the logic of the EU external fleet supplying
the EU market is being undermined by our large and increasing dependence ey fh@or the contrary,
the EU’s fishing goals seem dictated above all by the continuing importance of external fishing as a solution
to internal interests. The following sectie@amines a case study on the EU’s fishing relations with Senegal
during the 1979-2014 period so as to offer more concrete evidence on the issue.

4, Case study: Bilateral fishing relations between the EU and Senegal
[--Figure 1 approximate positieh

Senegal (see Figure 1) exemplifies many trends applicable to the issues oftangediishing and
EU-ACP fishing relationsAs a former French colonyhe country’s relationship with the EU today reflects
the post-colonial moral complexities of trade and resource exploitdtfanther, like other rich-resource
coastal states targeted by foreign fleets, Senegal has faced problems withamigread overfishing In
the three decades between 1970 and 2000, landings from the country’s EEZ increased nearly six-fold, from
60,000 to 350,000 tonnésThis has led to a rapid decline of fish stocks, particularly ones at thé&dyidnic
level, including tuna, deep sea demersal fish, and cephalopods (the species predorangaiely by
foreign fleets in Senegdly. Senegal also has a long-standing involvement with the EU and the CFP,
becoming in 1979 the first African country to enter into a bilateral fishingeagent with the EEC/E®J.

The two parties have explored multiple iterations of the agreementstHeoamiginal 1979 document to a
number of subsequent amendments, a 2002-2006 protocol incorporating certain notions from the 2002 CFP
reform, a 2006-2014 hiatus, and finadlyagreement signed in October of 2@ikthe EU’s first SFA after

the latest reform of the CFP.

Senegal also constitutes an important case study for this article because #merigims and
sustainable development aspects of the bilateral agreements are quite significiaugti$-es an important
pillar of the Senegalese economy, prompting UN 180 deem it vital for the country’s growth.>® The
fishing industry employs 15 per cent of Senegal’s workers, while 75 per cent of Senegal’s population relies

50 Together, Spain, Portugal, Italy and Greece accounted for 70 per cerftshiiad) jobs in the EU as of February
2014. See European Commission. 2014. Facts and Figures of the Comneoie$-RBblicy.

51E. Bienfeld, “The Basque lobby at the EU level: A matter of expertise and networks,” International Journal of
Iberian Studies 28 (2015): 21t.

52 European Commission. 2009. Green Paper on Reform of thenG@offisheries Policy. COM (2009) 163: 22

53 Developmental historians often speak of Europe’s post-colonial guilt; see E. R. Gilli, The European Community
and Developing Countries (Cambridge: Cambridge University Press, 1994); and M. Holland, The European
Union and the Third World (New York: Palgrave, 2002).

54FAO. 2008. General Overview of the National Fisheries Sector, Republic of Senegal (in French). Available online:
<http://www.fao.org/fishery/countryprofiles/search/en >.

55 M. Laurans, D. Gascuel, E. Chassot, and D. Thiam, “Changes in the trophic structure of fish demersal
communities in West Aftrica in the last three decades.” Aquatic Living Resources 17 (2004): 163-173.

56 1d.

57D. Belhabib, V. Koutob, A. Sall, V. W. Y. Lam, and D. Pauly, “Fisheries catch misreporting and its implications:
the case of Senegal.” Fisheries Research 151 (2014): 1-11.

58 Agreement on a Sustainable Fisheries Partnership between the European Union and the Republic of Senegal. 2014.
Official Journal of the European Union L 304/3.

SO UNEP. 2002. Integrated Assessment of Trade Liberalization and Trade-Related Policies: A Country Study on the
Fisheries Sector in Senegal.



on fish products as a main source of proteihe second highest fish consumption per capita in Affida.
the same time, fishing has served as Senegal’s largest export for nearly three decades.®! Finally, the interests
of artisanal or subsistence fishing are particularly important to the coumt3002, 90 per cent of its
100,000 fishermen were considered to be small-scale fishéfnigiis trend makes the FAO’s SSF
Guidelines, and the EU’s stated role in enforcing them through its new agreements, particularly important
for Senegal.

4.1 Early agreements and protocols

The earliest (1979) bilateral fishing agreement between the EU and Senegal waslamierdmd
its duration extended numerous times by a series of subsequent protocols and letter e¥dHangs®r,
the original conditions of the agreement itself were never fully reragdtiin the 1979-2006 period
Accordingly, the outdated agreement faced intensifying criticism as sustaileaielepment, small-scale
fishing rights, and ecosystem-based management increasingly came on theantdragénda for fishery
policy during the 1990s and early 200Gsthe same period, Senegal’s growing small-scale national fleet
gradually became capable of exploiting Senegal’s stocks fully; yet access negotiations with the EU/EEC
continuously involved an a priori assumption that stock surplus is invariablylste&fl The resulting
conflict between visiting industrial vessels and local small-scale fishermearbated, predominantly to
the detriment of the latté?.

Additionally, analysis of the EEC-ACP fishing agreements over the duratitye 4990s showed
that revenue from the EEC’s financial contribution was only marginally beneficial to the coastal state, with
most of the added value from the exchange collected by EEC/EU vessel operashg fiam Spain®
During the same d@ede, Senegal’s increasing market dependency on the EEC/EU and its Lomé-driven shift
toward exportriented fishing at the expense of national markets’ needs was exacerbated.®” In all, critics
expressed concern with local food security, employment, and especially witlieitests of the artisanal
fleet %8

On par with developmental concerns, reports continuously pointed toward issuestaitiabiliy,
most notably overarching problems with stocks over-exploitation and depletion of $tAttkeugh other
fleets (notably Chinese, Korean and Japanese) were also fishing in Senegalese wadt&6/EkJ both
held by far the largest share of the export market and maintained the most sigiifiabpresence, thereby
caused most of the problethThe bilateral agreement lacked conservation measures such as clear catch
quotas for licensed vessélsThe agreements’ structure — payment in exchange for accesmeant that the

601d; Belhabib et al., see n. 57 above.

61 UNEP, 2002, see n. 59 above.

621d.

63 Agreement between the Government of the Republic of Senegal and the&uEconomic Community on
Fishing off the Coast of Senegal. 1979. Official Journal of the EuropeaimQnities L 226/7.

64 B. Gorez, 2005, see n. 37 above.

85 For the local small-scale fishermen perspective, see testaments cited in O. Brown, “Policy Incoherence: EU
fisheries policy in Senegal.” UNDP Human Development Report Office (2005); also J. Vidal, “Senegal’s fishing
community will act on foreign fleets if government doesn’t.” The Guardian (2012), available online:
<http://www.theguardian.com/global-development/2012/apr/02/senegal -fishing-community-act-foreign-fleets>.

66 B. Gorez, 2005, see n. 37 above.

87 UNEP, 2002, see n. 59 above; O. Brown, “Policy Incoherence: EU fisheries policy in Senegal.” UNDP Human
Development Report Office (2005); V. M. Kaczynski and D. L. Fluharty, “European policies in West Africa: Who
benefits from fisheries agreements?” Marine Policy 26 (2002): 75-93.

8 1d.

89 Kaczynski and Fluharty, 2002, see n. 70 above.

7OUNEP, 2002, see n. 59 above.

1], Stilwell, A. Samba, P. Failler, and F. Laloég, “Sustainable development consequences of European Union
participation in Senegal’s Marine Fishery.” Marine Policy 34 (2010): 616-623.
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EU could demand additional fishing opportunities in exchange for increased financial contribakiiogs, t
advantage of any devaluation of the resource and refusing to account for ecosystem value.

This approach was sustained for decades. In 2002, years after rhetoric of the “new Europe [...] at
the service of sustainable global development,”’? the bilateral fishing agreements remained structured
around a simplistic “fish for cash” model. In 2002, this model led to the suspension of negotiations with
Senegal to renew the expired fisheries protocdle dfficial press release noted, “The European
Commission delegation felt that additional fishing possibilities would have rssssary to justify the
substantial increase in the compensation requested by the Senegalese represéhtatimesvhen the
negotiations were eventually renewed, proactive provisions to support equitabldanadsecurity, and
poverty eradication were largely absent from the EU representatives’ concerns. When the protocol was
finally renewed for the 2002-2006 period, it came short of such aspirationgsi®mevon small-scale
fishermen, for example, held very little prominence in the protocol, being limited to “safety”
considerationg! By contrast, theEC-subsidized access fee, retained from the original 1979-2002
agreement, representée EU’s ongoing concern with maintaining it®ssels’ competitiveness abroad.
When the 2002 protocol introduced payments for “capacity building,” these payments remained tied to
access fees, obliging developing states to provide accsslopment help at the expense of sustainability
considerations.

An entity that advanced such a model for fishing relations years after tHéNiGED conference
and the FAO’s Code of Conduct could hardly be considered ptay a leading role in ensuring that
Johannesburg delivers concrete progressard sustainability goals.”’® Although the protocol was
eventually renewed for the 2002-2006 period, it was hardly more successful. Following 2GG6néwer
renewed, while its cancellation was framed as a triumph for local fishermen and Semreggénerally®

These experiences shahat the EU’s changing legal structure in the 1980s and 1990s had little
direct impact on the EU-Senegalese fishing relations over the same period. Kanceadents of
international fisheries governance, such as the FAO’s 1995 Code of Conduct and the UN’s 1995 Fish Stocks
Agreement, were not incorporated into the EU-Senegalese agreement between 1979 anithiz00
protocol eventually negotiated in 2002 did implement specific principles of sustainablepteset, it did
so both belatedly and incompit. The EU’s inclusion of certain conservation aspects into the protocol
contrasted sharply with its negotiating position only months earlier. Thiseg&tcy again suggests that
external political pressure, rather than an internal normative purpossgtétphe EU’s decision. A
plausible analysis supports the alternative narrative for EU fishing: a combination of Senegal’s own position
in insisting on sustainable stock levels and of internal EU interests to maintain Spanish vessels’ access to
foreign waters. Thereby, the sudden 2002 inclusion of sustainability and stock aimideryears after
the 1992 Rio Conference, 1995 Code of Conduct and 1995 UN Fish Stocks Agreeeweals the EU as
a reluctant participant in the international fishing management framework.

4.2 The 2014 agreement
Given the long (2006-2014) hiatus in fishing relations between the EU and Sdéwedallowed,

the agreement signed in 2014 as the very first representative of the SFAs cexidebid to show
significant improvements in terms of sustainable development. Indee@dkes strides compared to its

2 R. Prodi, 2000, see n. 2 above.

73 European Commission. 2002. “EU/Senegal fisheries agreement: negotiations suspended.” Available online:
<http://europa.eu/rapid/press-release 1P-02-462 en.htm>.

74 Proposal for a Council Regulation on the conclusion of the Protettiigsout the fishing opportunities and the
financial contribution provided by the Agreement between the Europsamoic Community and the
Government of the Republic of Senegal on fishing off the coast of Senetfa foeriod from 1 July 2002 to 30
June 2006. COM (2002) 496. Official Journal of the European QCmiities C 20 E/336.

7S M. Wallstrom, "A wake-up call for global sustainability" (speech, Brussels, 26 February 2002), available online:
<http://europa.eu/rapid/press-release SPEECH-02-84 en.htm>.

76 Stilwell et al., 2010, see n. 71 above.
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predecessors, with both its language and the provisions reflecting a stronger segsanasfbility to human
and developmental rights. It must be noted that the new agreement refleasédorommitment to a more
UNCED-coherent style of development support: cooperative, participatory, and focused on Soft law.

The SFA outlines much fewer fishing opportunities for EU vessels in Sesegedders, accounting
for the limitations of the fishing resources and allowing for adjustmeaitteér financial contribution or
fishing opportunity as necessitated by conservation, and, notably, as deternongt jbint EU-Senegal
deliberation”® The new agreement includes provisions for cooperation and consultation between
professional fishing organizations, the private sector and the Senegalese society,lcthing al
representation of different intere$sThis approach speaks more directlyfteinternational framework’s
emphasis on cooperation and equitable participation in promoting soft law prinaipée®rt, overall the
provisions of the 2014 SFA are better aligned with the role of normatilteetiice suggested by the
international law framework than previous agreements.

However, while it is too early to draw comprehensive conclusions about the latest agreement’s
ultimate success, already many former criticisesmunaddressed. The agreement does not include special
considerations for small-scale fishermen, nor does it address issues of competitemnetivsubsidized
vessels and local artisanal fleets. Articles concerning the institutioppbg, albeit strengthened through
the creation of a private-public stakeholder forum, still only offer limitedlp for self-sufficient
development. The debate on market dependence and food security in the face of climbisgsezpibrt
missing from the SFA discussions.

Finally, fundamental issues for Senegal, such as protein dependence, employment aidribgd se
fall entirely outside the purview of the agreememthereas their inclusion could both benefit Senegal
(especially given the strength of the EU’s seafood market) and demonstrate the EU’s commitment to
advancing human rights goals and showcase its leadership in sustainable fisheries goves tlaa&FA
is a hard law document unlike the FAO’s SSF Guidelines, for instance — its inclusion of such
developmental principles would truly represent a commitment to propagatingirttermationally. In
particular, stronger provisions on limiting subsidies and otherwise maintainimdjtions for equitable
competition between small-scale and industrial fishermen would demonstrate@menitment on the part
of the EU to global development.

5. Conclusions and perspectives

This study raises questions about the applicability of international lavatieps to concrete policy
initiatives. In the context of fisheries, soft law piisles advanced by the FAO’s Code of Conduct and SSF
Guidelines have faced a difficult process of policy incorporation and particulaesy the issues concerned
are as complex and abstract as the ones related directly to human rights, equitadgbengeneand natural
resource use.

The Senegal case study show that the EU’s bilateral agreements still reflect internal political goals
rather than promote the high international norms it is also advocating. On kndEeme of the CFP’s
most difficult extenal dimension challenges arise from the policy’s highly contested internal politics.
Despite the normative vision contained in EC rhetoric, analysis demonstratbe tleal political objectives
driving the policy are much more contradictory, driven by inter-instituti@mal inter-level conflict.
Although this work has only superficially engaged with the EU’s institutional challenges, it has illustrated
their impacts on its international engagement and supranational policy makingegard to fishing
relations and FPAs as the instrument. These challenges call to question the EU’s very legal identity as an

7 Agreement on a sustainable fisheries partnership between the Europeanndrtiom Republic of Senegal. 2014.
Official Journal of the European Union L 304/3.

8 Council Regulation (EU) No 1118/2014 of October 8, 2014 concerning the allocation of fishing opportunities
under the Implementation Protocol to the Sustainable Fisheries Partnership Agreement between the European
Union and the Republic of Senegal. Official Journal of the European Union L 304/41.

91d., Article 10.
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organization founded around a strong set of values and principles. This trend’s manifestation in fisheries
comes at a time when other aspects offfiés international engagement (vis-a-vis the 2015 refuge crisis
or the Greek debt crisis) are testing the strength of European values and concerns about the EU’s global role
and mode of legal engagement abound.

Nevertheless, the EU is well-placed to address normative aspirations suchsecfodag, poverty
eradication, and sustainability through trade measures due to its strength as the world’s foremost market for
seafood products. In other aspects of fishing policy, most notably combating illegedulated, and
underreported (IUU) fishing, the EU has already shown initiative to utilzemiarket influencé&
Introducing trade more prominently as part of the conversation about the bfiatérey agreements may
help support developmental goals such as food security, poverty eradication, stock slitgtaarab
maintaining small-scale fishing communities. Reforming the EU-ACP taxiffme may prove a good
starting point but has several shortcomirgsillustrated above. For Senegal and countries like it, such
conflicting incentives could spell significant issues with food secinitigte future. To fulfill its normative
aspirations, the EU must address the multi-level power imbalance in itsgfisagotiations with ACP
countries. Further, the EU should implement policies in support of small-stafegfcommunities, perhaps
by integrating trade measures for supporting such communities in itsg@xdapacity building payments.
Yet as part of its effort to promote development and human rights, the EU mustldexatippayments
from its fishing access feés.

Because of its significant sway as the world’s foremost market for seafood products, the EU would
lose relatively little from implementing measures that support decreased depeadeériopd security in
ACP countries. It is likely to retain both its influence and its competitiveness as the world’s largest
purchasing power for seafood products despite changes in the tariff schemepatychehts. By contrast,
the EU would gain much in the way of respectability as an internatiormal & a champion of human
rights in fisheries, at a time when its values must stand stronger than ever.
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