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THE OMBUDSMAN, TRIBUNALSAND ADMINISTRATIVE JUSTICE

SECTION

Making Sense of the Case Law on Ombudsman Schemes

Richard Kirkhamand Alexander Allt

School of Law, University of Sheffield, Sheffield, UK

This article analyses the case lawomnbudsmarschemes in the UKwith the purpose of
identifying some of the key trends that underpin this branch of lasthpfest Supreme

Court decision inthis area,JR55v Northern Ireland Commissioner for Complaints
While the lawon ombudsman schemesmains based on legislation and the various
grounds of administrative law available jiudicial review distinct bespoke principles
have also been relied upon. These principles are beginning to provide ergnsist
guidance on how the law should be used and interpreted in cases involving an
ombudsman scheme. One task of the Supreme CouR5Bwill be to confirm these
principles, or rationalize any departure from them.

Keywords: ombudsman; Supreme Court; statutory interpretation; discretionary power;
judicial review

| ntroduction

In a recent article in this journal, Brian Thompg@015)offered a powerful critique of the
majority judgment of the Northern Ireland Court of App@dICA) in the case 0R55 v
Northern Ireland Commissioner for Complaiff014] NICA 11 As this edition of the
Journal comes out that decision will have been heard on appeal in the Supreme Court. This
will be the first time that a decision of an ombudsman scheme in the UK has been heard in
full in the highest court of the larmhd will set the tone for judicial review of ombudsman
schemes for years to corhe.

This article contextualises the backdrop to the cas&65by providing an analysis of the
case law to date on the ombudsman. It makes the argument that the-lEbpveas clear
on the doctrinal approach that the courts should adoptrésolving judicial review of
decisiors of anombudsman. The article highlights the consistenitkiin thatcase lawof a
unified interpretation of the powers of ombudsman schemes atmessectar While
variances in interpretatiocean occur from scheme to schenieis arguel that underpinning
the approach of the courts are some very clear principles as to how cases broughamgains
ombudsman scheme should be resolvEde decision of the NICA inJR55 stands out
because it did not follow all of these principles, which presents the Supreme Cibug wi
conundrum.

* Email: r.m.kirkhan@sheffieldac.uk
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JR55

A full analysis of the NICAJIR55judgment can be found in the Thompson article (2015) and,
given its mportance, other legal commentaries will no doubt follow shortly after the Supreme
Court judgment. But a brief summarytbie NICA'’s judgment inJR55is provided here ai$
usefully throwsa spotlight on a number of key features of the law surrounding ombudsman
schemes whickill be addressed ithis article.

The salient facts ofJR55 are that the Commissioner for Complaints conducted an
investigation into a complaint against a GP. The complainant’s husband had died from
coronary artery artheromandvarious complairg were made about the care that he had
received prior to his death, including delays on the path@fGPin passing on important
information as to his ongoing treatment. Tdwmplaint was upheld, andracommendation
made that the GP pay to the widow of the deceased patient the sum of £10,000 by way of
consolatory paymenihis aspect of the Commissioner’s report whallenged by the GP,
upheld at first instance, then quasihgdhe NICA.

For the purposes of this article, thre€ the legal grounds pursued in the NIC#e
particularly relevantThe first two can be briefly summarised, and involved the process that
the Commissioner employed, or was employing, to make his dexisn writing and
implementing his report into the complainthe conjoined legal questiahat these two
grounds raise@oncerned the standards of procedural fairness that an ombudsman owes the
parties in an ombudsman investigationJRBE], first the Cairt found that the Commissioner
had inadequately reasoned his recommendation that a consolatory payment should be mad
(JR55 paras 4041). Second, the Court alsmplied that any move by the Commissioner to
submit a report to the Northern Ireland Assembly would have amoundéeréach of natural
justice JR55 para 4647).

The third ground relevant to this articleequires more explanation. The Court had to
establishthe lawful scope of the Commissioner’s discretionary powers, in particuraake
recommendations. This raised the fundamdet@l question ofwhat is the correct approach
for a court to take in interpreting the extent of the discretionary powers of an omioudsma

In JR55 the NICA ruled that the Commissioner did not have the power to recommend
financial compensation. To arrive at this conclusion the Court appledhdrack approach
to statutory interpretation. In giving the lead judgment, Girvan LJ stated:

The ... [case]... does not raise an issue Wlednesburyrrationality but rather requires a focus on the
nature and extent of the statutory powers of the Commissioner.inMudyes a careful scrutiny of the
statutory remit of the Commissioner who as a creature of statute lyasuchl powers as are conferred
on him by the statut€JR55 para28).

Thus the firstrack takerby the majority was to read the relevant legislatrothe round
to establish its correct meaninthis exercise involved the court considering the interlinking
effect of various aspects of ti®mmissioner for Complaints (Northern Ireland) Order 1996
Under Article 11of the Order, the Commissioner has pwmaver ‘to effect a settlement of the
matter complained of; or if that is not possible to state what action should in hisnopai
taken by the.. general health service provider concernedo effect a fair settlement of that
matter” This provision, therefore, providédee Commissioner with wide discretion to effect
a settlementBut additionally, underArticle 16 a complainant can make a claim against
public bodies at the County Court for redress on the basis of a Commissioner report
Significantly for the NICA, this latter Article 1frocess was not availalie the complainant
where the original complaint was against a health service, bsdyovided founder Article
8 of the Order. This reasoning led to the following conclusion:

Reading the legislation as a whole to ensure an inherent logic we atichidhe deliberate omission of
a damages claim in Article 8 cases was designed to ensure that in such caisestina of monetary
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compensation should arise. In the result we conclude that the Gsimner does not have power to
recommend the payment of a monetary sum in an Article 8 investiqaR&® para33).

This conclusion i®pen tocriticism on the grounds of selective reasoni@ther questions
and sources of information that colldve aided the @urt’s interpretation of the Order do
not appear to havieeenfactored ino the majority’s judgment. For instance, tGeurt could
have asked: What was the purpose of the legislation? Why was the specific County
process chosen to supplement the ombudsman’s work, as opposed to the standard
ombudsman model of enforcement which does not involve the courts? Why were the
different jurisdictions of the Commissiondorms of ombudsman investigation (ie local
government and health services) separated out? In contrast to the majooyngasIR55
in answeringhese question® do with the purpose of the Orddihompsors articledelves
into the history of the evolution of the Commissioner for Complaints scheme and the Order
itself (2015). The County Court power was originally incorporated to tackle the issues of
sectarianism in local government in the late 1960s. Without this added power, étihatf
the Commissioner scheme would be ineffectlibk jurisdiction to investigate healslervice
complaints was added at a later date, by which time the ng@duiole extrasupport tothe
commissioner scheme was less pressing (in practice the County Court prgsdasdiow
rarely invoked). The expansion of the jurisdictiohthe Commissioressentiallymirrored
equivalent legislative provisions from oth&K schemes Notably, thosesame other
ombudsman schemes in the UK responsible for investigating health seregdarly
recommend financial compensation.

Insteadof addressing this broader approach to uncovering the purpose of the tBeder,
Court appears to hawesed a second interpretative strategy#mk up its reading of the
legislation Thus the Court directed itself to adopt a narrow interpretation strategy, driven by
an observatioms to the effective power of ombudsman scheamelsthe potential impact on
the reputation of the GP concerned.

Having regard to the status thus afforded to an Ombudsman's findingscandmendations which can

have significant consequences for the ypdound guilty of maladministrationit would require clear
wording to infer that the Commissioner has a power to make a recommendation that a body or individual
pay monies in consequence of a finding of maladministration. Such a power would have to be found in
express wording or by necessary implication from the relevant legislalioere is no such clear
wording in the present instance. Rather the wording of the 1996 Ordetdahesconclusion that. the
Commissioner does not have any such pqdb5 para3l, emphasis addgd

This interpretivestrategyis stark and is striking for the lack of legal authority offered in
support. It implies that because of the consequences that may follow from an onidadsma
report, itspowersshould only be exercised the extent that there express wordingo
support a particular use of that power, or such a use can be arrived regcégsary
implication This interpretative strategy, as this article will demonstrate, is contrary totalmos
all existing case law oambudsman schemdsis submitted here that the profound potential
consequences of this aspect of the rulingliRb5was one ofthe main reasanwhy the
Supreme Court granted permission for appeal.

In response, in \aking itsdecisionon the caséhe Supreme Court habtree broad options.
First, it could adopt the full line of reasoning pursued by Girvamlihie NICA judgment
which implied that the court has a duty to read the powers of the ombudsmamwly.
Second, it could agree with the decision of HHEA but on grounds foundegurely onthe
particular wording of the legislative scheme at issue. Third, it could ovéheitaling in the
NICA regarding the powers of the Commissioner, and instead decide the case on procedural
grounds onlyincluding the quality of the reasons provided by the Commissioner and/or the
fairness of the processes of investigation and reporting.
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In the following section, this article analyses the manner in which the=e ghounds of
law have been handled by the courts in previous cases on ombudsman stth&ches/es
this byusing the results of a study into the case law surrounding the ombudsmanonsiituti
establish the doctrinal framework that has dominated judicial reasoning to date.

Step 1. Theroleof the courts

There is no single definition of an ombudsnianyt in the UK there are at least 17 statutory
bodiesthat could be considered to be performing an ombuddypenservice’ Other non
statutory ombudsman schemesght also be deemetb exercise a public function and
thereby be subject to judicial review, although as yet the case law orstnesees is sparse
and has not generated anything significavitith the transposition of the 2013 Hbirective

on Consumer ADR (2013/11/EU), an interesting subsidiary question for the fututeentiaey
extent to which accredited ADR schemes under the Directive, which will includstepr
sector ombudsman schemare subjecto judicial review.

The question of whether an ombudsman scheme can leestdjudicial review has been
argued in court. The principal objections to allowing judicial review of ombudsman eshem
are that (i) an ombudsman should be considered as operating a discrete body ahptstice
would be undermined if the courts can exercise authority oyeand (ii) conceding to
judicial review of ombudsman schemes exposes the office to various cost [emsdre
procedural restrictions which make it impractical to operate an efficient dadtie#
ombudsman service. For some schemanight also be argued that the proper place for
review of an ombudsman’s decisiamaking is the legislature.

These arguments have been rejected by the couRsy IRarliamentary Commissioner for
AdministrationEx Parte Dyef1994] 1 WLR 621l ord Justice Simon Brownonsidered “the
proper ambit of this Court's supervisory jurisdiction over the PCA [Parliamentary
Commissioner for Administration]” and went on to “unhesitatingly reject’atggiment that
judicial review did not apply.

Many in governmet are answerable to Parliament and yet answerable also to the supewisdigtion

of this Court. | see nothing about the PCA's role or the statutanefwark within which he operates so
singular as to take him wholly outside the purview of judialew (Dyer, p. 625.

Nor did Lord Justice Simon Browexccept the argument that “the Court should intervene
only in the most exceptional cases of abuse of discretion”. This broad conclusion has been
followed in cases on other ombudsman schemé®r insance it was statedin R
(Siborurema) v Office of the Independent Adjudicg207] EWCA Civ 1365

The designated operator should, in my view, be subject to the superitshe High Court. The wish of
OIA, which | readily accept to be genuine amell-intentioned, to be free from supervision should not be
upheld. Its aspiration to be an informal substitute for court proceedngst inconsistent with the
presence of supéasion by way of judicial reviewSiboruremapara50, per Pill LJ.

As a consequence of such rulings, a distinguishing feature of ombudsman schémes is t
scale and spread of case law surrounding the ombudsman institution. These schemes have
generated a largely unchartered body of dl@® reported cases heard in the UKuds,
dealirg with both judicial reviews ond for some schemésappeals against decisions of
ombudsman schemes. Although the appeals process built into some ombudsman schemes
opens up some fresh issuésey are still relevant here becauke groundsf appealare
restricted and do not open up a general right to appeal on the cases merits alormmaflgditi
there exists a collection of other legal proceedings which ax@ved an ombudsman
scheme whiclalsoprovide important dicta regarding the rule of law surrounding the practise
of the ombudsman sector. An argument of this article is that cumulatively this bauly isf |
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distinct and now sufficiently wellleveloped to provide authoritative bespoke guidance to the
court on how a case involving an ombudsman scheme should be resolved.

Step 2: Applying standard statutory inter pretation techniques

The initial stage in any legal analysis of an ombudsman sclerdean any legal disputés

to establish its ledapowers andto scrutiniseany interpretations of the law that the
ombudsman has made. Statutory ombudsman schemes possess their power by virtue of their
founding legislation They are alsmbliged to operate within the terms laid out in other
general leglation and case lawwhich places obligations on public bodies, such as the
Freedom of Information Act 2000 (FO§nd the Data Protection Act 1998he FOI is
particularly important for ombudsman schemes as most have had proceeding$ dgautst
them under théegislation Neverthelesshis body of case law is not considered any further
in this article asthe interpretative task of the Information Commissioner and the Information
Tribunal andthe law that pplies,does not obviously differ because an ombudsman scheme
is a party.

An ombudsman’s interpretationf the law mightbecome contentious in two main
scenarios. First, in concluding an investigation into a complaint, an ombudsman can make a
determinatn based on a finding that the investigated body has misapplied th&Haw
leading case i&rgyll & Bute Councilv SPS(2007] CSOH 168. In this case, the Scottish
Public Services Ombudsman (SPSO) had determined that the Council had faitedide
funding for the personal care of a resident over 65 in a private care home, as required by the
Community Care and Health (Scotland) Act 2002 and regulations made under the Act. This
finding was challenged by the Council. In the case, the Court of Sesspaatsly
considered the meaning of the Act and found thiatwas not possible to interpret the
legislation about free personal care as obliging a local authority to makeeipsyfor
personal ca that was not provided by themThe SPSO had, thereforerred in its
interpretation of the law, meaning that a determination of service failure coiLibe fustified
(Argyll & Bute, paras6-67,perLord Macphail).

Therole of the courtin verifying interpretations of the lawsedby an ombudsman, as in
the case ofrgyll & Bute is uncontentiousbut in a second respect more difficult questions
of statutory interpretation aris@mbudsman schemes alsorequired to interpret theown
powersand founding legislation. The approach that the courts adopt in such cases is one of
the most important features of th#R55 case. Here too, the approach may appear
straightforward

There is no dispute ... that the starting point in the interpretive exercise esetonthe the natat and
ordinary meaning of the worda the context of the statut@gn an application by Armagh City and
District Council for Judicial Reviei2014] NICA Ref: MOR9314, para2, perGirvan LJ.

This form of objective statutory interpretation is the courtre claim to expertise and
constitutionalauthaity (eg R v Secretary of State for the Environment, Transport and the
Regions ex p Spath Holme L{2001] 2 AC 349, p.396) but the technique is easier to
summarise than it is to implement and must be agpphea number of subtly discrete
scenarios.

The most straightforward scenario is where the meaning of the statutoryigarowis
guestion is capable of being interpreted in isolation. Here the logical épsissto consider
the natural and ordinary maang of the specifiprovision that creates the power. Even here
though, often the court will be obliged to consider in addition any relevaatl@ason the
specific provisioror accompanying legislation.

From ombudsman case law, examptas be found irwhich the specific wording of a
legislative instrument can be claimed to be the determinative issue. In staicéss one
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means available to the court is to treat the interpretive task as an issue of laot tay n
requires the court to interpret thewv, but also grants it the authority thereafteapply the
law directly to the facts ofhe case. This is a doctrine known as precedent(Rag®) v
Croydon London Borough Cound2009] 1 WLR 2557) In R (Bluefin Insurance Services
Ltd) v Financial Ombudsman Service [&014] EWHC 3413), the court implied that there
were certain ombudsman decisions which could be treated in court as questions of precedent
fact Bluefin paras66-74). Recognising thathis usurpation of the ombudsman’s discretion
might be seen as contrag&l, in the alternative, theddrt ruled that it was also appropriate
for it to interpret the legal provision for itself in order to establish whetheroobrthe
Ombudsmarad misdireted itself in law Bluefin, para74). Either way, the subsequent legal
analysis matched an approach which focussed on the natural and ordinarygnodahim
words in law.

The legal question iBluefin was whether theOmbudsmanhad correctly accepted a
conplaint, which in turn was dependent upon whether the complainant could be interpreted
as a ‘consumer’ under the scheme’s Rules, when read through existing ceeed &t
legislation on the matter. The Court ruled that it could not be so interpreted astteduhe
Ombudsman’s decision.

But Bluefin contrasts with arearlier caseR (Bankolg v Financial Ombudsman Service
[2012] EWHC 3555in whichthe Administrative Court also considered the eligibility of a
complaint under the same Rules of the FOS schiniankole the challenge centred on the
time limit to be applied, not on the meaning of a ‘consumer’,thedCourt ruled that the
eligibility question to be determined was not a question of precedent faeadnst ruled
that the eligibility questio was a discretionary decision for the Ombudsman to make and
went on to find that an error of law had not been made.

How might these cases be interpreted consisteftig?most plausible answer is that what
counts as a matter of ‘precedent fact’ is a qaesbf degree. Under the FOS’s statutory
powers, the relevant law (‘the Rules’) that dealt with the meaning of a ‘coristicheso in
such detail that the court deemed that it amounted tmafdedged finding of an objective
fact’. By contrast, within theame Rules the question of what amounted to the correct time
limit to apply was couched in considerable loosen@sefin para 55). In Bankole
therefore, the residuary discretion of the Ombudsman was much wider and requiathe c
to adopt a diffenet judicial strategy towards statutory interpretation.

BluefinandBankoleprovide a useful benchmark for considering how, more generally, the
discretionary powers of ombudsman schemes should be dealt with by the court. They imply
that some cases may besotvable through a straightforward interpretation of a legislative
provision, where for example the case hinges on a question of jurisqistimagh City and
District Counci) or eligibility that may be defined in some detail in legislation. But with
ombudsman schemes the statutory design is one that is dominated by the conferral of wide
discretionary powers, which makes the exercise of controlling them in court through
techniques of statutory interpretation, such aBlurefin, problematic. In most ombua&n
cases the court is obligéd move beyondthe natural and ordinary meaning of the words’ to
use more sophisticated techniques. Gmategyfor the judge is to focus on examining ‘the
context of the statute’ in the round.

Step 3: Reading legislation in theround

As laid out above, one of the three options available to the Supreme CadiRb%is to
decide the case upon grounds isolated specifically to the Commissioner for Canplaint
scheme.Through such as strategyhe wide disretionary power of an ombudsman to
recommend financial redress might be considémedully to apply to ombudsman schemes

as a general rule, but not to apply to @@mmissioner for Complaingsurely because of the

6
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in-built capacity within the scheme f@pplications to be made to the County Court for
financial compensation in certain listeicumstances. To cite the NICA:

The relevant Order is a piece of Northern Ireland legislation whibhewt draws on analogous English
legislation in relation to obudsmen, nevertheless contains a distinctive framework for the offtbe o
Northern Ireland Commissioner for Complaints which is somewhatreliffiy structured from that
established in the English and Scottish analogues. In partiemdruniquely in Nrthern Ireland, the
relevant Order contains a statutory framework for an aggrieved fwagpply to the County Court for
damages in the event of the Commissioner making a finding of injustig@nggsby a complainant as a
result of maladministratio@R55 para29).

Given that the scheme is soon to be replaced by a new unified scheme, as currently being
considered by the Northern Ireland Assembly inPRlblic Services Ombudsman Bifluch
an interpretationmight have relatively little impact on how ombudsman case law is
considered in the future.

Moving beyond a strict interpretation of a statutory provision to read a statuteroutite
is a standard and well known judicial technique used to establish theantehParliament
in making legislationThere is also precedent for this approach. Cibryer, in Siborurema
the court stated:

The degree and manner of supervision to be exercised by the courtawillfrem institution to
institution and from statutorscheme to statutory schen&lforuremapara52).

One line of cases, involving the Parliamentary Ombudsman and the Local Government
Ombudsman (LGO), illustrates more than most the possible variances in at#préat
can be caused by the bespokeurebf each individual statutory scheme.

In R (Bradley) v Secretary of State for Work and Pensja668] ECWA Civ 36,and
three subsequent cases, the courts were called upon to consider the potentiabmtpac
consequences that derive from an ombudsman investigation and a subsequent report. The
cases are interesting for a number of reasons, one of which beinguisailly they were all
brought by individual complainants (or groups of complainants) against a public body that
had chosen not to implement the recommendations of an ombudsman. Two of the cases
involved a report of the Parliamentary Ombudsman, the other tejoat of the LGO. Inla
cases the key legal questias the manner in which it was lawful for a public body to reject
a report of an ombudsman.

Using a purposive approach to statutory interpretation and interpreting the relevant
legislation in the rond, the judgments irall four casesnferred supplementary duties on
investigated bodies when responding to ombudsman reports, duties which wepeaified
in the founding legislation of the ombudsman schemes concelmetie Parliamentary
Ombudsman s BradleyandR (Equitable Members Action Group) v HM Treasia§09]

EWHC 2495 the court ruled that a public authority could lawfully refuse to accept the
findings of the Parliamentary Ombudsman provided that it had cogent reasons for doing so.
By cortrast, inR (Gallagher and Basildon District Council) v Secretary of Sf{al0]

EWHC 2824and R (Nestwood Homes Developments Ltd) v South Holland District Council
[2014] EWHC 863the court ruled that the findings of the LGO are legally binding unless
declared unlawful in coutt.

The explanation for this difference in approach lies in the differences in tistaliog
scheme being consideraad purposes being sought. Thaurts ascertainedhe legislative
intention by reading the two Acts in the round and through consideration of other eyidenc
such as the White Paper that proceeded the Parliamentary Commissioner Actnl1967
Bradley, this led Wall LJ to conclude:

[U]nder the 1967 Act, a minister who rejects the ombudsman's faxdingaladministratin will have to
defend him or herself in Parliament, and will be subject to parlianyeatetrol. The ultimate remedy
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for aggrieved citizens such as the complainants in the instant.cagél ... be through political action
rather than judicial interventio

In cases involving the local government ombudsman ("LGO"), the citiberhas invoked his assistance
has— in law — no substantive remedy against the local authority concerned if that auttegects the
LGO's conclusion. It is true that the citiceould apply for judicial review of the local authority's
decision not to implement the LGO's findings, but the system, as | undkrstadepends upon the
convention that local authorities will be bound by the findings of B®LIt must follow inexoraly that

if a local authority wishes to avoid findings of maladministraticedemby a LGO, it must apply for
judicial review to quash the decisi¢paras 137).

These cases have been subject to critique, both in fakolth&m, Thompson and Buck,
2008 and againstEndicott, 2015ch. 13) the eventual conclusions made, thatmerits of
the judgments go beyond the scope of this article. Instezat, tvese casgmovide support
for is the principle thagéven where very similar legislative powers are being applied (ie the
degree to which ombudsman findings are legally enforceable) then the countsl cbnraad
around the specific statute in question to come to different conclusions depending on the
spedfic legislative schemeSuch an approach might provide ballast for an equivalent
distinction to be made iGR55 But it is noteworthy thathe reasoning put forward by the
courtsto justify the distinct differences in approachBradley, andthe subsequet cases on
the same legal pointyere comprehensivg developed and involved a supporting analysis
that went well beyond the specific terms of the statutes at issue in order tdecahsi
context within which the relevant schemes operBite same couldot be said for the NICA
judgment inJR55

Step 4: Doestheruleof law require arestrictive inter pretation?

The NICA ruling in JR55raised anmportant point of law in that implied that restrictive
interpretations should be given to the discretionary powers of an ombudsth&nSifpreme
Court upholdghis aspect of the lower court ruling, then at the very least the Supreme Court
would have to define when such an approach is appropriate. Such limiting criteria would be
necessary in order to avoid the possibiliticoflateral damagthrougha fresh road of legal
challenges being brought against ombudsman schemes on the basis that, in thdRght
their discretionary powers have hitherto been too widely interpreted.
This is a point of potentially wide impact. Each statutory ombudsman schemeugaysh
own founding legislation, but they tend to cover very similar features. Ombudsman
legislation usually covers:
e Institutional design including provisions concerning the appointment of the
ombudsman and any overseeing board, plus procedures fortbudge
e Organisational powersincluding powers of delegation, appointment of staff and
operation of an office.
e Powers to receive and close complainteluding powers to choose which complaints
to investigate, and at which point an investigation is closed.
e Powers to manage a complainhcluding the selection of the processes applied to a
complaint and handling that complaint appropriately and fairly.
e Powers of investigationincluding powers to obtain information and access to
witnesses.
e Powers to make detminations including powers to make a finding and a
recommendation.
e Reporting powersincluding powers to report individual cases, annually, make special
reports, issue guidance.
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e Additional powers some schemes possess ‘radandard’ powers and dutiesr fan
ombudsman scheme. A good example is SRSOwhich operates as a Complaints
Standard Authority and from 2016 will review welfare fund decisions.

A common denominator with some of the above powers is thatateyftenloosely

defined in legislationAs a consequence, an ombudsman possesses a series-cdngidg

and extensive discretionary poweo$ten with the powers of different ombudsman schemes
beingdescribedhroughsimilar wording. Hence the reasoning behind a decision with regard
to a discretionary power in one ombudsman scheme could relatively easily hdeahs
across to other schemeshe significance of wide discretionary powers is reflected in
litigation involving ombudsman schemes, most of which include at their core a dispute about
how such discretionary power has been exercised.

This background context explains wlig55is a landmark case in the jurisprudence on the
ombudsman. Put simply, the Supreme Court’s approach to interpreting the Comnigsioner
powers will set, or at leage-iterate, the template for how all discretionary powers of
ombudsman schemes should be interpreted in the future.

In the NICA, no cases were supported in supportitefrestrictive approach towards
statutory interpretatiorhut the wording deployed in the lead judgmaeritrored very closely
a line adopted in several cases on civil liberties. For instance, LorchBikinson stated
in R v Secretary of State for the Home Department, Ex p Pigt898] AC 539

A power conferred by Parliament in generims is not to be taken to authorise the doing of acts by the
donee of the power which adversely affect the legal rights of the citizen caghleepinciples on which

the law of the United Kingdom is based unless the statute conferringwes makest clear that such
was the intention of Parliamefgara 575)

Whether the rightand libertiesat stake in ombudsman cases could ever be considered
sufficient to trigger such a presumption is a moot point,viithtin the overall case law on
ombudsman scimeesthe paucity of legal authority to support this appraaatoticeable

Croydon

In R. v Commissioner for Local Administration Ex p. Croydon [BE39] 1 All E.R. 1033

one issue at stake was whether the Ombudsman had correctly exercised a wrdely w
discretiorary powerto investigate a complaint, notwithstanding the klity of a judicial
remedy(Local Government Act 1974, s.26(68rguably, this remedyin the case, judicial
review)would have provided greater protection for the individuals that were criticised in the
Ombudsman’s report. On this point Woolf LJ recognised that the Ombudsman’s aliscreti
meant that “the courts do not have sole jurisdiction” in such cases:

On the other hand the general tenor of s.26(6) is that, if there is aalribu . which is specifically
designed to deal with the issue, tigmthe body to whom thecomplainant should normally resort. |
suggest that this approach is particularly important in the case usfsisghich are capable ofibg
resolved on judicialeview (Croydon paral044-1045.

Woolf LJ laid out two prime concerns with allog an ombudsmafree rein to resolve
cases containing a heavy legal element. The first concern was that the ombpdscess
does not providéhe partiewith the same safeguards that are available under judicial review.
The second concern was that where the investigation involves interpreting thanlaw,
ombudsman’s “expertise is not the same as that of a court of Greyydon paral045).

Croydon therefore, used externabnsiderationso justify adopting a narrow interpretive
strategy towards an ombudsman’s discretionary power, albeit simultaneaugiggle made
reference to additional features of the statute. But two factors make it Itlitbcaite the
decision inCroydonas beingsupportive of a general judicial approach in favour of a narrow
interpretive strategy.
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First, on the facts, the Court of Appeal@noydondid not rule that the Ombudsman was
operating outside his jurisdiction in taking on the complaint, instead, it declaredploit
void on another ground. Second, it is doubtful that the guidance provided by Woolf LJ is how
good law following subsequent civil justice reforms and the later Court of Appeaiateof
R (Liverpool City Council) v Commissioner for Localministration[2000] EWCA Civ 54.

In contrast taCroydon in Liverpoolthe case hinged upon whether or not the acceptance
and continuation of the investigation by the Ombudsman was lawful given the potential for
judicial review. On this question the Couttled that the Ombudsman had exercised her
discretion appropriately and found that the fact that judicial review had bagabée could
not be taken to imply that the ombudsman should refuse the investigation. To do so would
lead to an absurd position of complaints to an ombudsman never being eligiblegas ther
almost always an overlap in the jurisdiction of ombudsman schemes and judicial review
(Liverpool para24, perHenry LJ) That being the situation, a choice had to be made, and by
law the deci®n as to whether or not to pursue an investigation despite the apparent existence
of a legal remedy was the legitimate discretionary power of the ombudsnpaasesbed for
by legislation. Therefore, presuming that the complaint is of a kind that the ombudsman i
legally empowered to investigate, the ogipund upon which the court coutdview the
ombudsman’s exercise of discretion is where the ombudsman has made a decisias which
Wednesbury unreasonablaverpool para. 41, per Chadwick LJ).

Cavanagh

Another example of the courts applying a narrow interpretation to an ombudsman’s
discretionary power can be found in the cas€avanagh v Health Service Commissioner
[2005] EWCA Civ 1578. In the case, dispute centred on the Ombudsmiigoigtionto

define the extent of the complaint. The claimants, that included the complainant and two
doctors who were investigated under the complaint, argued successfully thatlibdsoran

had overextended her investigation into the complaint agdhestvishes of the complainant.
Despite the Ombudsman’s wide powers to define the scope of her investigationhérom t
legislation the Court of Appeal deduced the following:

The statutory discretions which [the Commissioner] possessgele generous, go téa) whether she
should embark upon or continue an investigation into a complaint (sa&3(@))b) how an investigation is
to be conducted (s.11(3)). They do not enable her to expand thie aira complaint beyond what it
contains, nor to expand her intigation of it beyond what the complaint warrants

This does not mean that the ambit of every complaint or the scope ofiegeiry is a question of law:
... . But there are legal limits. .... [A] point may come at aththe pursuit of an investigation goes
beyond any admissible view either of the complaint or of whattétietsry purpose of investigation will
accommodat¢Cavanaghparal6-17, per xxx).

The Court went on to conclude that the Ombudsman had “exceeded the Commissioner’s
statutory powers, natechnically or marginally but so substantially as to vitiate it in its
entirety (Cavanaghpara45b).

Cavanaghis a difficult case to make sense of, as a full reading of it reveals that the Court
came to no contentious conclusions as to the meaning tégistation, albeit the impact of
the Court’s emphasis on the limits of the ombudsman’s discretion will have bed¢areshis
the Ombudsman’s office. But the Court did use the opportunity of scrutinising the meénin
the legislation to then revisit bo(i) the substancef the decision made by the Ombudsman
to extend the investigation in the direction that she did and (ii) to considerdbessby
which that decision was made. It is submitted here that in doing (i), explorirsgltseance
of the decision, the Court of Appeal erred in law as it effectiabbpved itself toask afresh
the question of whether the Ombudsman had made the correct decision. Through such an
approachwhat the court did was to use the technique of statutory interpretadtiovicfor a
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more restrictive form of control over the ombudsman’s discretionary powersviiitthe
court should have done is scrutinised the rationality of the decision under standard
administrative law grounds or relied upon procedural grounds for voiding the decision.

That this should have beé¢he approach is the implication of the later casevioller v
Health Service Commissiong015] EWHC 2981 In Miller, the depth ofn investigation
into a complaint grew during the course of the Ombudsman’s inquiries because of the
ongoingfindings that were made. This scenario has parallels with tii2dwvanaghand led to
the expansion of the investigation being challenged by some of the medics involved. In
Miller, the court considered the question of thetiiegte scope of the complaint very
differently toCavanagh.

[T]he Ombudsman was entitled to reconsider the scope of the complaint anerime whether or not
she was investigating all the matters raised by the complaint. The @Gmhnd remit is tonvestigate
complaints about injustice. She has a wide discretion as to how to settltodf, having decided to
investigate and whilst in the process of defining the scope of thdigatém, the Ombudsman wishes to
reconsider the scope of the conipleand, indeed, to seek clarification from the complainant as to the
matters encompassed within that céaimt, she is entitled to do §Miller, para59).

Thus no question of whether the Ombudsman had acted outside her powers arose, only
whether she had acted reasonabligich the court found she had.

When is a restrictive interpretation to a discretionary power required?

The preceding analysis suggests that there is little suppcase lawfor an approach which
prima facie requiresa narrow statutory interpretation tte applied to theliscretionary
powersof an ombudsman. The only ground that could justify such an approach would be if
the court concluded that a breach of human rights or fundamental liberties weke @8 sta
there are casewhich do provide for procedural confinements as to how powfei@n
ombudsmanshould be exercised. The justification for these cases could perhaps be
understood to link to the same logical underpinning as those civil libeasesthat require
restricive readings of discretionary powemsamely that discretionary powers must be
implemented in a way that pays due respect for individual interests.

In R (Turpin) v Commissioner for Local Administratif#002] JPL 326 the question at
issue was whether theomplainant was entitled to see certain documents upon which the
Ombudsman’s decision had been based. Mr Justice Collins stated:

| am far from saying that the Ombudsman does not have a discretifde to disclose. ... One cannot
deal with every possiblgituation and it must be a matter left always todiseretion of the Ombudsman,
but it is a discretion which ought, prima facie, in my judgmenhedcexercised in favour of disclosure
unless there are good reasons not to disclose. | sgstification for giving the Ombudsman a general
right to refuse to disclose whatever tieumstance$Turpin para68-69).

Thus the ombudsmandiscretion in this instance was confined by a broader body of case
law on procedural fairness. As a result, notwithstanding the Ombudsman’s widdiascy
power to disclose, this case has arguably established clear guidance as foottemca of
both sides being entitled to see relevant information upon which ombudsman reports are
based. Likewise, irR (CardaePito) v Office of the Independent Adjudicator for Higher
Education[2012] EWHC 203 in which the complainant challenged the level of financial
compensation that the Adjudicator had recommended. The Adjudicd&tésminationon
theremedy was quashed on the basis that he had failed to provide an adequate expfanatio
all aspects of the remedased on the nature of the injustice experiendads case might
also be considered tprovide a precedent for ombudsman schemes to follow when
subsequently applying their recommendation to recommend a reMadid]l, 2015, 9-10).

Taken together, therefore, the courts areotdiged to consider widdiscretionary powers
narrowly, but there is precedent for the courts applying restrictive proeg obligations on
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ombudsmarschemesn the manner in which they implementhat might be termedheir
‘second order’ discretionary powers. Thus thest order powers’ of an ombudsman to define
the scope of a complaint, to determine maladministration or make a determshatiddnot

be confined by the courts, but the process by which those decisions areanthadee
evidence that is required to justifyoe decisions can be confined.

Step 5: Reviewing discretionary power according to standard public law grounds

If the Supreme Court iR55 does not accept that there is a general principle that an
ombudsman’s discretionary powers should be interpreted narrowly, or choose to find that the
legislative scheme requires a bespoke interpretation to the Commissiooeess, then it

has one other likely option with which to approach the case. Under this third approach, the
court could accept the breadth of the discretionary powers available to the Ciomeniaad
thereafter review their exercise according to standard public law groltngsargued here

that this is the approach most in conformity with the existing body of case law on the
ombudsman.

Recognigng the wide discretionary power of the ombudsman

As noted earlier, there are many ombudsman schemes in thendKor those that have been
challenged in court there is generally a leading case in which the courtisksthb
fundamentals of the position that shobkl adoptd whenreviewing ombudsman schemes

case which is thereafter regularly citéthis outlining of the nature of judicial review with
regard toanombudsman scheme almost always involves acknowledging the special status of
the ombudsman office, one which has been designed by the legislature with bespgke desi
features to assist in administering justitbe lead case iR v Parliamentary Commissioner

for Administraton ex p Dye1994] 1 WLR 621

All that said ... it does not follow that this court will readily be persdadednterfere with the exercise of
the [Parliamentary Ombudsman’s] discretion. Quite the contrary. Téwedied width of these discretions
is made strkingly clear by the legislaturd®fer, pp. 626EG, per SimonBrown LJ).

This case has been followed by plenty of equivalent expositions of the legal status of
ombudsman and the court’s duty in relation to interpreting their powers.

It is for the [Office of the Independent Adjudicatan each case to decide the nature and extent of the
investigation required having regard to the nature of the particular conatad on any application for
judicial review the court should recognise the expeuisthe OIA (Siborurma,para60, perMoore-

Bick LJ).

[A] court should treat a decision of tfieinancial Ombudsman Service&lith respect and give it a
reasonably generous margin of appreciation in order to reflect the parézplartise which théFOS]
has and which he will make use of in reaching any concly¥uatker, Re Judicial Revief2013] NIQB
12, parall, per Horner )l

[T]he Court’s supervisory jurisdiction should be exerciseth wensitivity to the special nature of the

[Scottish Public Services] Ombudsman's constitutional role and funchmylk, para 16, per Lord

Machphail).

Equivalent statements can be found for the Legal Ombuddmédrawford) v The Legal
Ombudsman & Anor[2014] EWHC 182) and the Independent Polic&cComplaints
Commission fuldoon v IPCJ2009] EWHC 3633paral9),

This is an approach rooted in an understanding of the purposes for which ombudsman
schemes have been established, purposes which the coumtpeasedlydemonstrated a
willingness to support. Such purposes are not always fully laid out in the foundingtiegjsla
but wherepresentsuch statementdrive home the point. For instance, with the Legal
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Ombudsman schemthe Legal Services Act 2007 statat section 1(1) the regulatory
objectives of the Act. This in turn enabled the court to conclude:

It is within the context of consumer protection, public interest and thatenance of appropriate
standards that the relevant statutory provisions have tmterpretedR (Kerman & Co Llp,) v Legal
Ombudsmaif2014] EWHC 3726para6l).

Further, in their rulings the judiciary have also specifically recgmghthe subtly different
working methodology of ombudsman schemes.

Recent years have seen grewth ofalternative processes of inexpensive dispute resolution: they are not
intended to be fully judicial, or to be operated in accordance el law trial procedures, or to be
dependent on what is fast becoming a luxury of legal advice and reprieseiitia¢ new processes have
the advantage of being able to produce outcomes that are more flexibleyatoresand acceptable to
both sides thathe allor-nothing results of unaffordable contests in courts of Blae{ly Maxwell v The
Office of the Independent Adjudicator for Higher Educaf@®ill] EWCA Civ 1236 para38, per Lord
Justice Mummery).

The logic of thispurposive approactho understanding the operation of ombudsman
schemess the reverse of the narrow interpretation straggylied inJR55 It suggests thatf i
the legislature has granted an ombudsman wide discretionary powers and the purpese of t
legislation is to support consumers and users of publiccesnthen it should be assumed
that the intention was to allow the ombudsman the dgeto exercise those powersless
restrictions camecessarily bemplied by legislatioror are required by the standard grounds
of public law as developed by the courts.

In line with this interpretatiorof the law on ombudsman schemes, the form of the
following citationon the role of the court is repeated regularly in ombudsman cases.

The principles of law that must be ajgpl are well known and clear. The court’'s supervisory role is
there to ensure that he has acted properly and lawfully. Howewehn the court may disagree with the
ultimate conclusion, it must not usurp the Ombudsman’s statutoryidandt is likely to be very rare
that the court will feel able to conclude that the Ombudsman’s conclusienserverse, if only because
he must rake a qualitative judgment based upon [his department’s] widerierpe of having to put
mistaken administration onto one side of the line or the otlave to say that in this case | would not
have made the same judgment as the Ombudsman; but | aaskeact to make any personal judgment
and the real question is whether any reasonable Ombudsman was entitédithe tview expressed in
this careful repor{Doy v. Commissioner for Local Administratif®001] EWHC 361paral6).

Subjecting theombudsman’s use powers to tests of good administration

Notwithstanding the degree of respect proclaimed within case law for ombudsmaresche
the line repeated in case after case is that their exercise of discretionarycpotvertested
according to stadard public law grounds.

[T]he court does not put itself in the position of the Ombudsman arglrdiieest the reasonableness of
the decision against the decision the court would make if it were esimgjdhe matter and if it were
exercising the statary powers. What the court does is to review the decision of theu@sman to
determine whether or not it is legally flawed. The decision may only béuoved on established public
law grounds. There are a number of formulas which capture that amdtenof ways in which public
law errors are describe® (Hafiz & Haque Solicitors) v Legal Ombudsni@n14] EWHC 1539 para
18, per Mr Justice Lew)s

If it is clear that the Ombudsman in reaching a decision has misdirecteelfram$o a matter of lawr
has failed to have regard to a relevant consideration or has had regard toemantrebnsideration ...
then the court can and should interveRev(Commissioner for Administration (ex parte TurfhyHC
503 para36).

In this sense the law with regard to ombudsman schemes does not look any different to
that which applies to other public bodiesthat theyare required to abide by the various
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standards of good administration that the courts have developed through c&seslawere
however, theresigoodreason to believe thahe manner in which the courts apply these
principles needs to be read through the context of the work of ombudsman scimemes.
recent article, Mitchell hagrawn outen ombudsmarspecificinterpretations of lavfrom the
case law on the OIAMitchell, 2015) To illustrate the point,wo general examplesf
ombudsman tailored legal thinking can be providetewhich directly relate to the grounds
used inJR55 reasons and fairness.

It is widely establified that ombudsman schemes must provide good reasons for their
findings (eg Murnin v Scottsh Legal Complaints Commissidi2012] CSIH 34. However,
there is case law tsuggest that the extent of rigour that needs to be provided is not the same
that would be expected of a court.

The courts will be slow to interfere with review decisions and recomatiems of the OIA when they
are adequately reasoned. They are not required to be elaboratelyedeabenintention being that its
operations should be more informal, more expeditious and less costly thhpriegeedings inrdinary
courts and tribunalsshelly Maxwellpara38, per Lord Justice Mumme)y

An Ombudsman’seport should be read fairly, as a whole, and should not be subject to a higaércrit
analysis nor construed as if it were a statute or a corfRapp v PHS(Q2015] EWHC 1344 para38).

Likewise, it is regularly argued in ombudsman cases that the challenged schgme h
breached standards of fairness in one regard or another. Typically, attemptsdraneatde
to persuade the courts to impose courtrdid® procedural restrictions on ombudsman
schemest various stages in the ombudsman profagkay v Health Service Commissioner
[2009] EWCA Civ 732Kerr Stirling LLP v Scottish Legal Complaints Commisq2012]
CSIH 98). In the main, howevethe courts have respected the very different design put in
place by the legislature.

There are in reality bound to be significant differences in the way the priscesnducted, in terms of
how the evidence is called, the powers to enforce attendance, and disclosutee aolé Df cross
examination. Were such differences not to exist, the FOSI emtl providean informal procedureR
(Chancery (UK) LLP) v FO8015] EWHC 407 para46).

In a case on the Office of the Independent Adjudicaiar Court of Appeal stated that
the ombudsman is to be required to:

... act as a surrogate of the ... court ... idli§icult to see what point there would be in having a scheme,
which was established ... not as another court of law or tribunal, but asrea user friendly and
affordable alternative procedure for airing ... complaints and grievances.udif@alisation ofthe
[ombudsman] so that it has to perform the sameffading functions and to make the same decisions on
liability as the ordinary courts and tribunals would not be in the irttee@ds[complainants] generally
(Shelly Maxwellpara37-8, per Lord Juste Mummery).

Using this logic, the processes of ombudsman schemes have generally been interpreted
generously. For instance, it has been ruled more than once that only in exceptional
circumstances would the court require oral hear(®ygHeather Moor & Edgomb Ltd) v
FOS[2008] EWCA Civ 642, par&7-67 Heather Moor & Edgecomb Ltd v United Kingdom
(2011) 53 EHRR SE 18).

Conclusion

Using the Supreme Court’s consideration of the appe#iRbbas a springboard, this article
has analyseéxisting UK case law on ombudsmachemesOn the basis of atudy of the
collective bodyof case lawin the field, it makes the claim that all statutory ombudsman
schemes are covered by much the same body of law and legal printipteanderstanding

of the law implies that the courtprior to JR55 had settled on a particular method when
resolving cases ommbudsmanschemes This background method is important because
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although most ombudsman schemes derive their power from legistagogeneral fan of
legislation employed in the sectds remarkably similara form which has included the
provision of wideranging discretionary powers. Such discretionary powers reduce the
capacity for a court to resolve a case putkhpughan interpretation of state. Instead, the

court is required to analyse ombudsman legislation in the randthroughan appreciation

of the purposes for which an ombudsman scheme has been established. In undertaking this
task, a growing feature of cases involving an ombudsman has been the tendency for the
courts to cite cases involving other ombudsman schemes.

Two major principles that have evolved out of the case law on the ombudsman have been
an embedded degree of respect for the specialised service performed by amtanbois
suppoted by specific design featuresnd a confirmation that the primary technique with
which to review ombudsman schemes are the standard good administration grounds of public
law. Within the latter set of grounds, we calso see the evolution o& series ofmore
specific principles of interpretation and application that shouldseewhen considering the
procedural propriety of their decisionaking

Notes

1.In 1970 the House of Lords refused permissioRén Fletcher's Applicatioft970] 2 All E.R. 52.

2. But seeOmbudsman Association (2015).

3. The Parliamentary Ombudsman (Parliamentary Commissioner Act);19&rthern Ireland Assembly
Ombudsman The Ombudsman (Northern Ireland) Order I99Bommissioner for Complaints in Northern
Ireland The Commissiner for Complaints (Northern Ireland) Order 1996ycal Government Ombudsman
(Local Government Act 1974, as amended); Health Services Ombudsi®alth(Service Commissioners Act
1993; Pensions Ombudsman (Pension Schemes Act 1993); Housing OmbudsynanglAct 1996, section
51 of and Schedule 2); Police Ombudsman Northern Ireland (Police (Northknnd) Act 1998, 200, 2003):
Financial Ombudsman Servic&itancial Services and Markets Act 2000 (as amend8&dpttish Public
Services Ombudsman (Scottigbublic Services Ombudsman Act 2002); Independent Police Complaints
Commission (Police Reform Act 2002); Office of the Independent Adjtatidar Higher EducationHigher
Education Act 2004 Public Services Ombudsman for Wales (Public Services Ombudsman J\Wetl&9035;
Police Investigations and Review Commissioneolice, Public Order and Criminal Justice (Scotland) Act
2006, Police and Fire Reform (Scotland) Act 20:13cottish Legal Complaints Commissidre@al Profession
and Legal Aid (Scotland) Ac2007); Legal Ombudsman (Legal Services Act 2003grvice Complaints
Ombudsman (Armed Forces Service Complaints and Financial Assistan2@lAct

4. Eg the Prisons and Probation Ombudsman, Ombudsman Services.

5. Eg R v Local Commissioner for Administration, Ex parte Eastleigh Borough Cdu8&8] 1 QB 855pp
866H867D, perLord Donaldson of Lymington MR.

6. See the Pensions Ombudsman and the Scottish Legal Complaints Commiss

7. In all four cases, the question then arose as to the ratiooglite decision of the public body to refuse to
implement the recommendations of the ombudsman’s report.
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