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l. Introduction

Cases before constitutional jurisdictions are possibly one of the situations nlexvic
and politics most clearly converge. Constitutional courts are political agtomaieh as
legal ones their members are selected by other politicéb? and the questions upo
which they have to adjudicate are mainly political. Cases before caosi#ut
jurisdictions providean opportunity to analse how political goals arsoughtin a
battlefield governed by legal rule his givesrise to imaginative strategies of litigation
in which claimantanustlearnhow to mobilse the law for theirown purpsesand in
which alsocourts have to giva constitutionallysophisticated and reasonabésponse

while at the same timigeing prudent regarding theljtical questions at stake

The process of ratification of the Lisbon Treatyan excellent example of this. Before
the treatywasratified, in a context of important political m®ures, twelve petitions for
its review were presented before constitnéibjurisdictions across Europénalyses of
these cases have been either entirely legal or entirely political. kagdies have

undertaken comparatier individuaP analysesn which the cases were commented

! As assumed by literature the field ofJudicial Politics. See M. Shapiro and A. Stone Sw@etLaw
Politics and Judiciakation (Oxford University Press, 2002).

2 M. Volcansek, ‘Appointing judges the European way (Rethinkindiclal Selection: A Critical
Appraisal of Appointive Selection for State Court Judges),’” (200F9rdham Urban Law Journa63,
367.

% French CC, Cse 2007560 DCTreaty of Lisbondecision of 20 Dec. 2007; Austrian CC, Case SV -2/08
3 et al. Treaty of Lisbon ,lorder of 30 Sept. 2008; Slovenian CC, Caset®J08 Treaty of Lisbon
judgment of 17 Oct. 2008; Czech CC, Case PI US 19réaty of Lisbon,ljudgment of 26 Nov. 2008;
Austrian CC, Case SV 1/1®Treaty of Lisbon Il order of 11 Mar. 2009; Belgian CC, Case 58/2009
Treaty of Lisbon,ljudgmentof 19 Mar. 2009; Latvian CC, Case 2088-01 Treaty of Lisbopjudgment

of 7 Apr. 2009; German BVerfGZase 2 BVE 2/08 et alreaty of Lisbonjudgment of 30 Jun. 2009;
Belgian CC, Case 125/2009eaty of Lisbon Il judgment of 16 Jul. 2009; Belgian CC, Case 156/2009
Treaty of Lisbon Ill judgment of 13 Oct. 2009; Czech CC, Case Pl US 2%featy of Lisba I,
judgment of 3 Nov. 2009; Polish CT, Case K 32f08aty of Lisbonjudgment of 24 Nov. 2010. Some
other rulings on the Lisbon Treaty were issued, but since in these basesry claims were presented
when the process of ratification had already ahodied they fall outside the scope of this article:
Hungarian CC, Case 143/2010 (VII. 14reaty of Lisbopjudgment of 12 Jul. 2010; Austrian CC, Case
SV 1/109 Treaty of Lisbon Il order of 12 Jun. 2010.

* M. Wendel, ‘Lisbon Before the Courts: Comparative Perspectives,’ (ZDELyopean Constitutional
Law Reviewd6; K. Kruma,Constitutional Courts and the Lisbon Treaty. The future based on mutual
trust, (Centre for European Policy Studies, 2010) online at http://wwwtisnch/isn/Digital
Library/Publications/Detail/?0ts591=0c54e3b89cbele2c24a6a8c7060233&Ing=en&id=117517
(12.06.2012).

® Seeinter alia G. Beck, ‘The Lisbon Judgement of the German Constitutional Courritracy of EU
law and the Problem of KompeteKbmpetenz: A Conflict betweeRight and Right in Which There is
No Praetor,” (2011) 1European Law Journa#t70; R. Bieber, ‘An Association of Sovereign States’
Comments on the German Constitutional Court’s Decision on tsleohi Treaty,” (2009) furopean



from a doctrinal perspective, focusimgainly on the relatioship between the rulings
and the legal systems well aon the legal implications of the cas®&deanwhile the

few political works on these rulingave only tried to understarile courts’ decisions

on the merits as result of poitical variables,to the almost total exclusion of legal
considerations.This article therefore aims to construct an intermediate approach,
capable of combining law and politics in the study of litigation strate@es main
assumption is that the legahdthe politicalcoexistedin the strategies that litigants
used to oppose the treaty before the spartd in the responséhatthe courts gave to
the litigants.Our intention is to describe such strategies without making a normative
assessmentfathe legitimacy of the underlying claims of each of the actors, thus
remaining neutral observers. As we will show, the behaviouthefactors was an
exhibition of mastery in the art of arguing legally with political intentidriee political
strategies of litigtion andthe courts’reactionscan only be understoday analysinghe

legal argumentatianofboth theclaimants andhe courts.

This article isstructuredas follows. After this brief ntroduction (1), we will focus

the strategies used by the clamtsato block the ratification of the treaty before the
courts (I). We will show that they made clever use of legal rules of stabdioge the
court in order to judiciade the process of ratification (), of ‘i ntegrationclausesin
national constittions in order to question the validity of the treaty or its instruments of
ratification (11.B), of constitutional provisions in order to underline tthemocratic
deficits of the treaty at stake @) and of the judicial conflicts underlying the European
judicial dialogue (lID). Subsequently, we will analygbe courts’ couter-arguments

and show that behind their legal argumentatéyna clear pretreaty stance (lll); to do

Constitutional Law Review9l; P. Biiza, ‘The Czech Republic. The Constitutional Court on the Lisbon
Treaty. Decision of 26 November 2008, (2009t &ropean Constitutional Law Reviedt3; E.Eriksen,
and J.E. Fossum, ‘Bringing European Democracy Back@m How to Read the Germarof@stitutional
Court’s Lisbon Treaty Ruling,’ (2011) 1Huropean Law Journal53; D. Grimm, ‘Defending Sovereign
StatehoodAgainst Transforming the European Union. Comments on the German ConstitGiamts
Decision on the Lisbon Treaty,” (2009)European Constitutional Law Revie®53; A. Grosser, ‘The
Federal Constitutional Court’s Lisbon Case: Germany'’s “SondérwegOutsider’s Perspective,’ (2009)
10 German Law Journal263; P. Kiiver, ‘The Lisbon Judgment of the German ConstitutionaftCau
CourtOrdered Strengthening of the National Legislature in the EU,” (20&@uropean Law Journal
578; I. Slosarcik, ‘The Treaty of Lisbon & the Czech Constitutid@aurt: Act 1l,’ (2009) CEPS Policy
Brief 197/27

® C. Closa and P. Castillo, ‘National Courts and Ratification of EuropeamUnéaties,” in T. Evas, C.
Lord and U. Liebert (edsMultilayered Representation in the European Union. Parliaments, Courts and
the Public Spherg(Nomos, 2012), at 129; C. Closa, ‘National Higher Courts and thadagifi of EU
Treaties’, (2013) 3&Vest European Politicg7.



so, we will analge how their decisions on the merits cautiously avoided thteats
ratification (IIl.LA), how they favoured a piiveaty interpretation of European clauses
(111.B), how they tried to placate the fears of the claimants regatiatgeaty’'s threat
to democratic elements of tipelis (111 .C), and how they redirected amerns regarding
the compatibility between the treaty and their constitutions towards the queftieeir
Kompetenz-Kompete(itl .D). Finally, we will offer some brief conclusio(l/).

Il. The moves by theclaimants: the litigation strategiesof the opporents of

ratification

Claimants were usually opponents of ratification. As such, theylsagourts asa tool

they could se in their political battleOur aim in this section isimply to describeand

better understand the strategies they followedrder to achieve their goaif blocking

or at least slowing down ratification of the tredty order to do so, litigants usele

courts and law in a variety ofays To begin with, the used rules of standing before

the court to judiciale the process ofatification by asking constitutional courts to
intervene and assess the consitihality of the Lisbon Treatyn so doing, they brought

one more actor the court—into the sceneHowever the judicial arena is governed by

its own rules. Aware of thidjtigants deployed a variety aécticswheren they sought

to achievetheir political goals through legal means. Firstly, they tried to activate

‘i ntegration clausésn national constitutionr antiratification purposes; this apparent
paradox demongites that they were ready to translate their discourse into the language
that courts understand: the legal one. Secondly, they alleged that the Lisbon Treaty
violated important democratic principleprobably aware that their judicial battle was
only partof a larger politicatonflict. Thirdly, they tried to exploit the tensions between
the Court of Justice and national constitutional jurisdictierte socalled ‘judicial
dialogue — to their benefitOf course all these strategies were not mutuallglagive;

ratherthe claimantgombined them in a variety ofays

A. Judicialising the process of ratification



The first strategy used by the opponents of ratification was judatiain of the
processJudicialsation has been described as the expansion of the province of justices
at the expense of politiciarisThis definition pointgo a rather interesting phenomenon:

in participating in political affairs courts introduce legal and judicial dynamicsthe
political arena but at the same time the ebf of their reviewbrings courts iro a
scenariogoverned bypolitical logics. This convergence betweghings legal and
‘things political is the result othe actorsdecisionto activatejudiciariesfor political

purposes.

The daimants thajudicialised the process of ratificatiowerein general opponents of
the Lisbon Treaty in playing‘the judicial cartdthe opponents of ratification mayave
beentempted to try to obtain in the judicial arena what thaylat notget in the political
one. By ad@ting this course, in the worsksescenario, theynight make visibleto
public opinion a series of criticisragainst the treaty and at the same tthey might
gain time by delaying ratification. In the bestase scenario, thg might obtain a
declaratim of unconstitutionality by the court, whicimight eventually block

ratification.

Out of twelve complaints, one was presented hgal ofstate, three were presented by
members of parliament (MRsand the rest were presented by citizdnsthe last
instance,opponents of ratification used the procedure of constitutional complaint and
alleged violatios of their congtutional rights by the treaty\However this is not to say

that constitutional complaintaere always initiated by ordinary anonymouscitizens

For instance, in the famousssabonUrteil ruling theGermancourt was also activated
through a constitutional complafneven thoughpolitical actos were among the
petitioners’ When MPs presented complairtshe two Czech cases and the Polisk on

— they did it with the collaboration of thhehead ofstate In the first Czech casthe
upper chamber as a whdiéed the petition at the instigatioof its European Union

(EU) Committee, while thesecond petitiorwas filed by a group of senators cloge

" T. vallinder, ‘The Judicialization of Politics A World-wide Phenomenon: Introduction,” (1994) 15
International Political Science Reviedt.

8 M. Wendel (n 4supra), at 108.

° A. Dyévre, ‘The @rman Federal Constitutional Court and European Judicial Polif&1’1) 34West
European Politics846, 354.



President Vaclav Klaud® Similarly in Polandthe petition was filedby a group of right

wing deputies and senatdtslose to President Kaczynski.

Only one exception exists to this general landscape of judatiain brought about by
opponents of r#tcation: the French case. Inisttase, it was thbead ofstatePresident
NicolasSarkozywho asked the Constitutional Council to review the constitutionality of
theLisbonTreaty. The paradox is that Presid&arkozywas not interested in blorilg

the ratification of thetreaty: on the contrary, he was solemnly committed to its
successful ratification. However, Sarkdzad not been the first French Presiderdask

the Council to review the constitutionality of a European treaty; indeed, this had
happ@ed for every majoEU treaty from Maastricht onward$ While Ziller explains

the French paradox as a strategic move to avoid a more aggressive petition by
opponents of the treatpecausesixty deputies or senatocsinalsobring a casédefore

the Council*®

we would point tothe force of the traditianSincethe opinion of the
Council hadbeensoughtby French executivefor the Maastricht, Amsterdam and
Constitutional treaties, avoiding sualpetition for the Lisbon Treaty would have been
deemed as anldélgitimatebreakwith political precedentsin other wordsSarkozywas

bound by a largely consolidated political custom.

B. Mobili sing European clausesgainst ratification

After the process of ratification had begmdicialised the second strategy uség
opponents of the treaty was the madailion of*integration clausédor anti+atification
purposes. Europeah or ‘integration clauses exist in most Member States’
constitutions, although their content varigseatly across countriesin principle,
European clauses have been interpreteg@rasiding the constitutional grounding for
eachstatés membership of th&€U.** However, paradoxically, litigants in many cases

tried to activate European clauses against the Lisbon Treaty. This happenee becaus

19C. Closa and P. Castillo (nsBiprg).

M. Wendel (n 4supra), at 107.

2. Closa and P. Castillo (nsBipra).

137. Ziller, ‘The Law and Politics of the Ratification of the Lisbon TrgatyS. Griller and J. Ziller (eds),
The Lisbon Treaty. EU Constitutionalism without a constitutional treg@p?inger, 2008), at 323.

4 J.E. Fossum, and A. Menénd@he Constitution’s Gif(Rowman & Littlefied Publishers, 2011); R.M.
Donnarumma, ‘Intégration européenne et sauvegarde de l'identité natitameda jurisprudence de la
Cour de justice et des Cours constitutionnelles,’ (201®eé4ie Francaise de Droit Constitutioni7dl9.



Eurgpean clausesn addition tolegitimating the accession and membership of the
country to theEU, usually establish formal or substantive requirements for both the
ratification of new European treaties ahe exercise of powers by tHeU. Opponents

of ratification smartly detected thisreverse sideof the coin with regard to the

European clauses and tried to exploit it in their favour.

The petitions mainlycontainedtwo kinds of allegationin this regard they claimed
either thatpowersbeyond the scope permitted under the integration clause had been
transferred to theEU or that the ratification in the country hawt observed the
procedural mandasef sucha clauseWith regard to the former, a good example is the
Polish case in whiclglaimants allegedhat Article 9(1) of the Polishconstitution—
which allows for the transfer of certain powers to supranational institutiowas
violated becausesuch a transfer of powers in the case of the Lisbon Treaty was
tantamount to conferring competences orentfiember &tes thatvould then be able

to impose their will on the Polisstate® By the same token, in the Lisbon cagefore

the Czech Constitutional Coutthe integration clause in Article 10a was citedpgpose

the treaty Article 10a states thatertain powers of Czech Republic authorities may be
transferred by treaty to an international organization or instititieith the claimants
considering that a conflict with sucnprovision could derive from the fact that the
transferred powersere ‘not fully determinable in advancé® In Germany, Article 23

of the Basic Law was also uséar antiratification purpcses. Ass widely known,this
provision is an offspring of th8olangesagd’ and refes to German membershipf a
‘European Union that isoomitted to democratic, social and federal principles, to the
rule of law, and to the principle of subsidiarity, and that guarantees a level eftfmot

of basic rights essentially comparable to that afforded by the Basi¢ Rawording to

the claimantdn the LissabonUrteil ruling, the capacityof the German legislature to
democraticallyshape social policy as restricted by the commitment of tHeU to

engage in a competitieoriented open market economy, and thus the Lisbon Treaty was

*polish CT, Case K 3Q9 Treaty of Lisbonjudgment of 24 Nov. 2010, point I.1.

6 Czech CC, Case PI US 19/T8eaty of Lisbon,ljudgment of 26 Nov. 2008, paragraph 4. See a similar
argument in the second Lisbon case: Czech CC, Case Pl UST@@9 of Lisbon Il judgment of3
Nov. 2009, paragraph 26.

" M. Claes, ‘The Europeanisation of National Constitutions in thes@ationalisation of Europe: some
Observations Against the Background of the Constitutional Experarite EU15,” (2007) 3Croatian
Yearbook of European Law and Polity21.



contrary to theprinciple ofthe social state contained in Article 23Indeed, thereaty
was considered to transfer democratic decisnaking beyond the extent permissible in
sucha provision, with the democratic principie Article 23thusbeing violated"

In relation to the mandates regarding the ratification procedamegng therules most
frequenly utilised by claimants in their litigatiowere those relatito theholding of a
referendum for accession or the ratification of n&Ml treaties. Opponents of
ratification tried to force an interpretation of such rules according to which esitfic
in the parliamentary arena was contrary to the constitutiorreska referendum was
the constitutionallyappropriatenannerin which o give the state consent to the ¢aty.
The nterpreation of European clauses as mandating referendaedto be understood
in the wider frame of a general strategy @$ing claims with high political legitimacy
— in this case, consulting théemos— which will be further explored irthe next
subsectionCases in the Czech Republic and Latvia provide good examples ofnthis. |
the Czech Republjclitigants tried © mobilise Article 10a paragraph2 of the
constitution, which states that the ratification of a treaty transferring poweranto
international organation requires the consent drliament unless a constitutional act
provides that such ratification requires the approval obtained in a referendutime
briefs President Klausubmitted to th&€€zech ConstitutionaCourt, hestaed that such
provision had to be interpreted as requiring tloé&ding of a referendumAlthough he
had alreadypresented this argumeitt the first Lisbon casé in the second one he
pessisted and was particularly explicgtatingthatthe Lisbon Treatyindirectly amends
the Accession Treat§* and thushe requiremenfor areferendum contained in Act no.
515/2002regarding the Accession Treappliedanalogically to the formein Latvia,
the European clause is found in Article 68 of tastitution,which foresees the need
for areferendum for accession to tBe and in the evertof substantial changes in the
terms regarding the membership (...) if such referendum is requested lagtabrie
half of the members of theaeimd. A ccording to the applicds, the latter norm and its

legislative history‘obliged’ parliament to submit the treaty to a referenddrso a

'8 German BVerfG, Case 2 BVE 2/08 etRieaty of Lisbonjudgment of 30 June 2009, paragraph 117.
Yibid, paragraph 135.

20 Czech CC, Case PI US 19/U8=aty of Lisbon,ljudgment of 26 Nov. 2008, paragraph 27.

2L Czech CC, Case Pl US/M9Treaty of Lisbon lljudgment of 3 Nov. 2009, paragraph 66.

2 Latvian CC, Case 20085-01 Treaty of Lisbonjudgment of 7 April 2009, point IV.19.



simple parliamentary ratification involved a violation of their rights of political

participation contained in Article 10 of the constitutfGn

C. Raising politically evocativeconcerns the claimants as guardians of

democracy

Anotherstrategy that opponents of ratification used inastmajority of cases wat®
presentllegationghat hada high political legitimacy. Claimants general deéged that
there was aontradictionbetween therovisions of the Lisbon Treaty and aspects of
national constitutionsreplete with deep political andnormative implications In
claiming thatthe treatywas unconstitutional, litigant®ocused mainly not on prosaic
and legalistic question®ut on those which couldad tovigorousdebatein the public
sphereand evokemore intense emotionfn particular, opponents of the treaty tried to
present themselvess defenders of democracy against-datnocratic ments of the
process of ratificatioand ofthe content of the treatyhis is not to judge whethéney
were sincerelyconvinced of the fairness of theclaims or not, or whetherthey were
normatively right or wrongratherthe aim is simply to highligt that the claimants
constructed their litigation strategyound suclallegations Threetypesof claim were
particularly salient givertheir political implications the consideration that the treaty
had to be submitted to referendum, that its ratifocatinreatened the protection of
constitutional rights in the country, and the idea that it could jecgeatide role of the
national legislaturéNe review theeseparatelyelow.

I. Consult the people! Rquests fora ratification referendum

One of the mascommon allegationsiadeby the claimantseferred tahe need tdold

a referendum for ratification. Su@demandhas theadvantageof high demaratic
credentials: by requesting referendum, claimants could present themselves as
defenders of democracy and the true popular will. In the previous subsection we began
to analyse this kind of petition with regard tmtegration clauses However, the

3 Latvian CC, Case 20085-01 Treaty of Lisbonjudgment of 7 April 2009, point 2.



claimants were not only seekimgeferendum in relatioto those clauses; en other
constitutional provisions allowed for an extensive interpretatimat involved the
holding of a referendum for ratification, litigantslsoincludedsuch provisionsn their

petitions.

In Latvia, in addition to tryng to interpret the integration clause as requirig
referendim, the applicants founiirther groundsfor their claim that the people should
be consultednamely,Article 77 of theconstitution, which foreseethe need fora
referendum irthe case ofanamendment of core constitutional elements. According to
the apficants, the ratification of the Lisbon Treatyould affect Article 2 of the
constitution —the principle of sovereignty- and thus an amendment of a core
constitutional provision would have tie carried out before ratificatiazould occur
Claimantsseen to havefollowed this same strategy in the first Austrian case, in which
theyalleged that the ratification of the treaty involved a total revision of the constitutio
for which a referendum wasmandatory? In Sloveniatheneed tchold a referendum on

the Lisbon Treaty was the core claim by the applicambtg questionedot onlythe
constitutionality of the Ratification Actbut alsothe constitutionality of the Act of
Referendum and Public Initiati/8 Finally, in Belgium, the strategy was rather
imaginative: claimants alleged a violation of Articles 10 and 11 of the constitution
becauseparliamentary ratificatiorhad taken placen Belgium, whereassome other
countries had hela referendum for ratificationwhich in their view involved undue
discrimination against Belgian citizenéndeed, the claimants went a step furthgr
argung that such discrimination was forbidden not only under national, but also under
international and European law, and asked the court to make a preliminary reference t
the Qourt of Justicé’ This use of EU law against the Lisbon Treitself may be
consideredjronically, as proof of the success and the normalisation of the former,

which is now regularly invoked by European citizens.

ii. The allegedthreat to constitutional rights

4 atvian CC, Case @8-35-01 Treaty of Lisbonjudgment of 7 April 2009, Lisbon, point 1.9.

% Austrian CC, Case SV 2/@Bet al.Treaty of Lisbon,lorder of 30 Sept. 2008, point I.1.

% Slovenian CC, Case WI9/08Treaty of Lisbonjudgment of 17 Oct. 2008, paragraph 1.

%" Belgian CC, Case 58/200@eaty of Lisbon,ljudgmeniof 19 March 2009, points Il.A.1and I1.A.1.2.



The eventual threat that the Lisbon Treaty could posiee protection of constitutional
rights was also given prominenda the complaintsThe protection of constitutional
rights is one of the sources thie legitimation of modern politicaédifices and one of
the central tasks entrusted donstitutionalcourts.In manyof thesecases, the&ourts
were activated through constitutional complaimisg thisimplies that tie groundsfor
the claims wre the violation of some of the complainants’ catsional rights.
However,in addition, some complainants considered not ¢dmdya direct violation of
one or some of their rights exst but that the constitutional systemdssigned to
protecttheserights were endangereds a wholeUsing the discowe of rights against
the ratification of the treatgeens tobe a particularlyncisive strategy: such discourse
not only invess claimants with a high legitimacy, but also directly connects with the

ethos of constitutional jurisdictions as guardians tens’ rights.

A good exampleof this tacticis the Germarcase In this country, the complainants
alleged thathe binding effect of the Charter of Fundamental Rights wigdldo human
dignity being weighed against other legal interests such as themmofundamental
freedoms, and that it would exempt the German state from its obligatiesgect the
fundamental rights athe BasicLaw.?® It is worth noting thelecadedong evolution in
the litigants’ argument inGermany in the ground-breakingSolange ruling the
allegation was similar, but in that case the alleged threattovdse right to private
property,coming from the Common Agricultural Polic\A threat to tle protection of
fundamental rights waalso allegedn other countriedn Latvia, both the ratification by
the EU of the European Convention for Human Rights and the binding force of the
Charterof Rightswere questioned. With regard to the former, the applicants indicate
that ratification is only allowed ta state; the critiques are nminteresting with regard
to the Charter of Rightisecause¢he complainants considatit to be incompatible with
the system of protection of constitutional rights of tBatversme— the Latvian
constitution® Finally, in the Czech Lisbon | casthe Senatquestioned the legal status
of the Charter of Rights of thEU and its compatibility with the system for the
protection of rights enshrined in the Czech constitulfoAll these allegations share

one characteristic: instead of presuming that the newstiginovisions of the treaty

8 German BVerfG, Case 2 BVE 2/08 etBieaty of Lisbonjudgment of 30 June 2009, paragraph 123.
2% atvian CC, Case 20085-01 Treaty of Lisbonjudgment 67 April 2009, point 111.18.8.
30 Czech CC, Case Pl US 19/U8=aty of Lisbon,ljudgment of 26 Nov. 2008, paragraph 10.
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would complement national systems for the protection of rights, claimants trieguto ar
that thelatter would benow in peril However,such an argumentation was rejected by
the courts, as wehow below.

iii. Defending therole of national parliaments

Lastly, claimants alleged that the ratification of the tyeatuld endanger the powers of

the most genuinedemocratically elected representatives of the people, the legislative
chambersPerhapghe most salient example is tldtGermany, in which the allegation
about thehreatened powers of the legislature is at the core of the complaint accepted by
the court.In this casethe claimwasadmitted only to the extent that a violation oé th

right of the claimantsunder Article 38.1of the Basic Law to &8undestagelected in
general, direct, free, equal and secret electimas alleged™ It is worth noting thain

their petition, the claimantfavoured anextensiveinterpretation ofthis provision—

which was to a large extent apted by the court andwhich included the right to take

part in the legitimation of state authority and to influenceeitercise® Indeed,
grounding their petition in Article 38.1, the claimants allegeer alia violations of the

Basic Law for the lossf Germanstatehood? the contravention of the principle of the

rule of law** andthe infringement of the principlef separation of powers Given the

core role of Article 38.1 in the complaint, it is not surprising that the ruling hargel
reflecteduponthe powers of the German legislature under the fwarileof the new

treaty and even requested a legislative amendment to better accommodate the

Bundestag anBundesrain suchaframework

Although this topic hada special salience in Germany was also present in other
complaints.In Latvia, concernsaboutthe powersof the national legislatures were
framed within wider fears regarding democracythe EU, which it wasargued would
become weaker after the entrytarforce of thetreaty; in particular,a democratic

deficit is increased with the amendment procedure for founding Europeardyeati

3l German BVerfG, Case 2 BVE 2/08 etHieaty of Lisbonjudgment of 30 June 2009, paragraph 168.
%2ibid, paragraph 100.
% ibid, paragaph 110.
% ibid, paragraph 115.
% ibid, paragraph 118.
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which allowsthe bypassof national Parliaments® In Poland,the complaintwas to
some extentuthoritativebecausat came froma group of Senatorswho expresed
concernsaboutthe role of the legislative chambexs the Polish Constitutional Court
recognsed in its statementhat ‘The application reflects the fears of the Senators that
the ratification of the Lisbon Treaty will undermine the strong positioth@fmational
legislative branch®’ Similarly in the first Czechcase the Senate put forward the
capacity of thesectorCouncil to include further areas of criminal activity in the sphere
of EU regulation without any room for national parliaments to disagand asked
‘whether this does not de facto renderidet15 par.1 of the Constitution meaningless
(“the legislative power of the Czech Republic is vested in the Parlidméh€inally,

in Belgium the movesin defence ofthe national legislature acqed idiosyncratic
characteristics associatedth one of the most definingharacteristis ofthe country: its
federal natureWhile the first claim alleged that a violation of the rights of thderal

and regionaparliamentderived from the fact that ¢htreaty had been ratified without
such chambers having reached an agreement on the execution'Bfatoeol on the
application of the principles of subsidiarity and proportionafifythe second petition
went further and claimed that the Lisbon Treaty would bring about major constitutional
changes in Member States so that in Belgium the share of competences between federal
and regional parliaments woulik altered and thus the Belgiadémocratie multiple
would become impossibf€ In summary, claimantsretended to act as defenders of the
organs of national representative democracy, uaimggmens thattried to exploitthe

‘democratic deficitdiscourse.

D. Exploiting the tensions in the Europearjudicial dialogue

Finally, on some occasionslaimants sem tohave benaware of the tensions between
national constitutional jurisdictions and the Court of Justiddech hadmaterialsed in
the doctrine KompetenKompetenz(the competence to determine the scope of

competencespand triedto exploit thenfor their own benefit.

% Latvian CC, Case 20085-01 Treaty of Lisbonjudgment of 7 April 2009, point 2.

3" polish CT, Case K 32/0breaty of Lisbonjudgment of 24 Nov. 2010, point 111.4.1.

3 Czech CC, Case Pl US 19/08aty of Lisbon Jjudgment of 26 Nov. 2008, paragraph 8.
% Belgian CC, Case 58/2009eaty of Lisbon,ljudgmenif 19 March 2009, point A.3.1.
“0Belgian CC, Case 125/200%eaty of Lisbon lIjudgment of 16 July 2009, point A.1.2.
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As is well known, one of the most salient aspects of the European judicial dialogue has
been the conflict around the possibility for national cotorteeviewEU secondary law

in order to protect core constitutional provisions. The doctrine of the Court of Jgstice i
clear in this regard. On the one hand, according to the principle of primaby,
secondary law enjoys precedence over national law irs cdsmnflict’’; on the other
hand, the Court of Justice considers theg¢view of thevalidity of a rule ofEU law is
within its exclusive competencéé However, some national constitutional jurisdictions
have revolted against this interpretatioh the relatioship between European and
national law The German Constitutional Court its Solangel decision,considered
that as long as th&U did not ensure a level of protection of fundamental rights
equivalent to that of the Germ&asicLaw, it was its duty to enforce the constitutional
rights of German citizens even against European secondaf’ Rwthermore, in its
MaastrichtUrteil decision, the Germawcourt threatenedto declareunconstitutional
European secondary laadoptedultra vires that isto say, enacted beyond the scope of
powers transrred to theEU by Member $ates** What has been called gudicial
dialogue’ is simply an armwrestle between the Court of Justice and national
constitutional court®ach seeko delimit the other's respective powersAs statedby
Stone Sweet, national constitutional cow#em to havlad ‘good reasons to resist the
development of a Europediconstitutional” order that might subsume the national

order.”™

Claimantstried to exploit this tensiofor their own benefiby providing an argument

against the treaty based the courts’ own interestAlthough almost all petitions

included pointghat could directly or indirectly have drivethe courts to approach the

question of theiKompetenz-Kompetenihree were particularly explicit: the German,
the Polish and the second Czech petitidnsGermany, surely aware of the previous
caselaw of Karlsruhe the claimants argued that the treaty would includedthéacto

‘unrestricted primacyof European law over national law, which would deprikie

“l Case 6/64, Flaminio Costa v. Enel [1964] ECR 585.

2 Case 314/85, Fotbrost v. Hauptzollamt Lilbee®st [1987] ECR 4199.

43 German Federal Constitutional Court, case BVerfGHm&rnationale Handelsgesellschaft (Solange
1), decision of 29 May 1974.

“ German Federal Constitution@burt, case 2 BVR 2134 et dllaastricht Treaty decision of 12 Oct.
1993.

4> A. Stone SweefThe Judicial Construction of Eurofg®xford University Press, 2004), at 22.
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German courbf its capacity to examine compliance kihe principle of conferral and

to ensurethe safeguatidg of Germany’s constitutional identity and protection of
constitutional right$® In Poland, the claimants challenged the conformity of
Declaration No.17, which states the principle of primacy BU law, to constitutional
provisions in Article 8vhich state that:The Constitution shall be the supreme law of
the Republic of Polaridand inArticles 91(2) and (3) as well &s Article 195(1)which

state that‘judges of the Constitutional Tribunal (...) shall be independent and subject
only to the Polish Constitutiort’ Finally, in theCzechLisbon Il ruling thepetitioners
were especially explicit andyave the Czech Constitutional Court a goldg@portunity

to give its ‘final word on the constitutiondly of EU secondary lawDuring the
hearings the petitioners claimed that Article 19(1) of threaty made the Court of
Justice'superior in interpretation of th€lreaties” to the Constitutional Court of the
Czech Republic They argued thatthe ‘interpetation of any supplements or
amendments to the Treaty of Lisbon by the Court of Justice will have priority over
interpretation of them by the constitutal court of an EU Member Stat® It is
interesting to note howometimeghe claimants were ratheggicit in presenting the
situation as gowerstruggle between the Court of Justice and national constitutional

jurisdictiors.

I, The Pro-ratification courts: the response of the constitutional

jurisdictions

The response by courts to thbove mentionedhoves by the claimants was clear: they
were not going to be the standard beaodrthe opponents of ratificationThe ®urts
refrainedfrom becoming a tool in the hasdf the petitionersFor those rulingghat
entered into the merits of the casegng strategyput forwardby the claimants seesn
to have elicited a pro-ratification reaction from the national courts, even if some
institutionssuch as the French or Belgian had a rather conciseddtgiteng so Firstly,

opponents of the treaty soughtjtmlicialise the process of ratification, buhe courts

6 German Constitutional Court, Lisbon, paragraph 331.
“"Polish CT, Case K 32/0Breatyof Lisbon judgment of 24 Nov. 2010, point I.1.
48 Czech CC, Case Pl US 29/0geaty of Lisbon |ljudgment of 3 Nov. 2009, paragraph 88.
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never gave themwhat they really wanted: a declaration of unconstitutionality. Secondly,
while claimants emphasd the most restrictive aspectstioé ‘ integration clause'sthe
courts favoured a prmtegration reading of thenilhird, the courts addressed the
politically evocative points raised by the complaindytgounterargung that the treaty
reinforced the democratic elements at stakeurthly the concernsabout the
compatibility between thdreaty and the constitution were redirectexdvards the
statement of the famous doctrioEKompetenz-Kompetend/e review these fouttypes

of responsebelow.

A. One‘Crotty’ was enough: &cilitating ratification

In judicialising the processes of ratifiton claimants sughtto slow them down or
block them In general, théCrotty case seesito have plagd an importantrole as a
precedent forthe opponents of ratification. Ass well known in Crotty v. An
Taoiseaclf® an opponent of the ratification dfie SingleEuropeanAct brought the
treaty before the Irish Supreme Court &eview of its constitutionalityMr Raymond
Crotty’s strategy was patrtially successful when, after a three against twoof/dhe
plenary of the court, the treaty was foundcamstitutional.Under such circumstances,
in order to proceed with ratificatipna constitutional amendment, involving
referendum, had to be carried SlAlthough the reform of the constitution was passed
by the Irish people and hence the Single European Act could finalhatified, the
ruling was a partial victorfor the claimanbecausé¢he case delayed ratification, forced
political elites to consult the people, and gave rise to a constitutional traditiataindr
according to whicha referendunfor constitutional amendment had to be held before
every major European treaty ratification. The case can be seen as a suezessflé

of the judicialisation of the processes of treaty ratification armbnsequentlyit is not
surprising that during thprocess of ratification of the Lisbofreaty other claimants
tried to follow a‘Crotty strategy by askingthe courts to review the treaty while in

many cases alleging thatreferendum for ratification had to take place.

9 Irish Supreme Court, case ‘Crotty v. An Taoiseach’ [1987] IESC 4; [1R&71.8] of 9 April 1987.

0 J. O'Brennan, ‘leland & the Lisbon Treaty: Quo Vadis?,” (20@#PS Policy BrieNo0.176; G. Barret,
‘Taking the Direct Route- The Irish Supreme Court decision in Crotty, Coughlan and McKenna (No.2)
(2009)UCD Working Papers in Law, Criminology & Sodiegal Studies Research Paper 8/2008line

at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1400029 (20.06.2012)
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However, sucla strategy was stematicallycurbed by courts. In all thethercases, the
courts seem tohave been aware of the consequences of a declaration of
unconstitutionality and avoided such stateméhtindeed, the ‘nuclear option’ to
declare treaties contrary to the constitatmould bearguedto have direct costwith
regard tothe status ofttonstitutionalcourts askey stakeholdersn European judicial
politics®>. Only the French Constitutional Council dared to declare the treaty
unconstitutional. Curiously enough, the French case is the only one initiatedrby a
ratification head of state, instead of by citizens or MRgho were opponents of
ratification. According to Closdhe explanatioror this French exceptioto the ruleis

that unlike in other countries, in Fre@ a onstitutional amendmentould have been
politically costless and feasible, and hence a declaration of unconstitutionalitg w
have beemarmless® Indeed, Article 89 of the Frendonstitution allows the President

of the Republic to opt betweeseeking a constitutionalamendmentthrough a
referendum othrougha joint session of the legislative chambers if a threshold of two
thirds is reached. However, a complementary explanatidghe French case may be
offered. Before the Lisbon Treaty, the French Constitutional Council had asdessed t
constitutionality of the Maastricht, Amsterdam and Constitutional Treatieshaad
always concluded that constitutional amendment was necessary beforetimtificiae
Council had created thaoctrine of the essentiaconditions of the exercise of national
sovereignty,®>* which was systematicallyused to declaréhe most novel aspects of the
treaties to becontrary to the constitution. Consequently, Article 88 of the French
constitution has underge frequent amendmentso is evolution mirrors the very
evolution of theEU and the series of treaties ratified by France. The analogical
application of sucha doctrine to the new provisions of the Lisbon Treky to the

conclusion that again a constitutional amendment mexessary. Irthis regard, the

°1C. Closa (n &uprg.

2 A, Dyevre, ‘Judicial NorCompliance in a Notierarchical Legal Order: Isolated Accident or Omen
of Judicial Armageddon?’, (2@} working paper, available http://works.bepress.com/arthur_dyevrel/7
(16.07.2013)

>3 ibid.

> For Michelle Troperthe concept encompasses a set of competersesh as defence, monetary
policies or justice- that may be transferred to supranationditimsons only after constitutional
amendment. See M. Troper, ‘Comment la constitution de 1958 definidscsnete nationale?,’ (2008)
Dossiers thématiques du Conseil Constitutionasline at http://www.consedonstitutionnel.fr/conseil
constitutionnel/francais/documentation/dossitesmatiques/2008inquantenairda-constitutioren20-
questions/leconstitutioren-20-questionsquestionn-5.17354.html (25.04.2012).
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French Constitutional Council sesrto have ben bound by its very doctrine and the

precedents of other treaties.

However, vhen the complainants were opponents of ratificatitie courts always
avoided satisfying their preisions and never declardde Lisbon Treatyto be
unconstitutional. In some cases, petitions were rejected on formal grouigscsarts

did not even entanto the merits of the casdadeed, the Austrian Constitutional Court

did this twice; in its Lisbon Iruling of 30 September 2008 stated that under Article

140 of the Austriarconstitution a treaty stilunpublished in the Federal Law Gazette
could not bean object of the review of the court, while in its Lisbonrulling of 11
March 2009 it stated that the petitioners had not sufficiently established actyadtice
personal violation of rights. In Slovenia, the situation was similar to that of tbadsec
Austrian case; Article 25 of the Sloveniaonstitution states thatEveryone shall be
guaranteed the right to appeal or to any other legal remedy against the decisions of
courts and other state authorities, local community authorities and bearers of publi
authority by which his rights, duties or legal interests are determiHedvever, the
Sloveniancourt considered that the requirement of the final part of the Article, the
existence of a direct link with the claimants’ righdsities or legal interests had not been
sufficiently proven. Finally, in Belgium, aftetwice reviewing the constitudinality of

the Lisbon Treaty, the Belgian Constitutional Court dismissed on formal grounds the
third suit against the treatyfhe grounds for such decisionlay in Article 3(2) of the
statute of the cour loi spéciale du 6 janvier 1989which states tt the claims based

on Article 134 of theconstitution for the annulment of laws have to be presented within
sixty daysof their publicationarequirement which the claimants did not fulfil. In these
four cases, rejection of the petition on formal groum@sented the court from entering
into the merits of the case, and thus the possibility of an uncomfortable declaration of
unconstitutionality was avoided, althouths meant that theourts lost thechanceto

enter into the wider European judicial digie that had been created around the

assessment of the treaty.

Lastly, it is important tonote that, inthe majority of casesthe outcome of the
proceedings wais facta declaration of constitutionalityn declaringthe Lisbon Treaty
constitutional the courtsemphassedthat there existed general constitutional openness

to integrationand at the same timeahey concluded that th&eubstantiveallegations of
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the claimants did not sufficiently justify a declaration that the treaty was

unconstitutionalWe look at this aspect next.

B. Emphasising openness to integration: European clauses as

interpreted by national courts

The role ofthe European clauses for ratification was controverdralrelation to the
Lisbon Treaty claimants emphasd their most estrictive aspects and forcezh
interpretationthat would enable theimtegraion into an antiratification strategy
However,the courts took an oppositéew, favouringa reading of European clauses

that saw them asening to openup internal legal sstens to supranational integfion

In its Lisbon ruling, Karlsruhe opted forpao-integrationinterpretationof the interphy
between thepreamble of theconstitution andArticle 23, and recogeed that ‘The
German Constitution is directed towards apgrthe sovereign state order to peaceful
cooperation of the nations and towards European integratiorere, the Federal
Constitutional Court was indeed following the doctrine which considers Artidie B8

‘a constitutional commitment to European gmation’® In France, integration
provisions are mentioned among theference rulésof the assessment, particularly the
Preamble of the Constitution of 1946 and Article-188f the current French
constitution, which theCouncil interpreted as allowingFrance to participate in the
creation and development of a permanent European organizdtiSimilarly, the
Czech Constitutional Court found that Article 10a, paragrapdf the constitution
providedthe legal grounding fothe transfer of powers tontemational organisations,
eventhoughthe court limited the scope of suahransfer bystatingthat ‘only certain
powers®® could be transferredOverall, & Ruffer states,‘the [Czech]Court again
subscribed to the principle of a Ewronforming interpretan of the Czech

constitutional law>® Other courts were less wordy in their references to European

%> German BVerfG, Case 2 BVE 2/08 etBieaty of Lisbonjudgment of 30 June 2009, paragraph 219.
6 D. Chalmers, ‘A Few Thoughts on the Lisbon Judgement,” in A. Fiscseano, C. Georges and A.
Wonka (eds)rhe German Constitutional Court’s Lisbon Ruling: Legal and Political Science Peixsgsect
(ZERP Diskussionpapier 1/2010, 2010), onkxte
http://www.mpifg.de/people/mh/paper/ZERP%20Discussion%20Paper%a01p2id (01.04.2012 5.

" French CC, Case 20860 DCTreaty of Lisbondecision of 20 Dec. 2007, paragraph 8.

%8 Czech Constitutional Court, decisidrigbon |), paragraph 97.

*9E. Rufer, ‘The quest of the Lisbon Treaty in the Czech Republic and some of thgeshiaintroduces
in EU primary law,’ (2010) zech Yearbook of International L&8.
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clauses. In Poland, to givanelast example, the Constitutionab@t recogréed that

consent to the Lisbon Treaty had been granted $tatute enacted iaccordance with
the requirements specified in Article 90 of tmnstitution® It is surprising, though
that the two courtsthat most emphasied opennes$o European nitegration of their
national constitution, the German and Czech, were at the samé&meost insistent
on the notionthat the transfer gbowers to théeU should not beinlimited and that the
Kompetenz-Kompetershouldremain with national institutiongsee subsection II.D

ThusEuropean clausesven if interpreted i prointegrationmannerwere notseen as

equivalent to &arte blanchdor European authorities.

In addition to asserting the constitutional commitment to HBue incorporated in
integration clauseghe courts rejected tha@rgumentthat certain provisions in such
clauss could be used to declare Lisbon unconstitutional. Although the Polish
Constitutional Court recogsedthat Article 90 ofthe constitutiorwas not tantamount

to allowing the possibility to confer all competences of a given organ of the state or in a
given field,®" it considered that the transfer of competenesfulfiled by a statute
complied with the requirements of such provisiorf>. In addition, the Polish
Constitutional @urt statedon a number of occasions thateferendum for the transfer

of new pavers included in Article90 wasnot mandatory, but rather should be seen as
providing for an alternative to parliamentary ratification of the tre3tyThis
interpretationseems to be shared bymescholars* The Latvian Constitutional Court
also contestedhe idea that Article 68(4) of theonstitution obliged parliament to
submit the ratification of the treaty ta referendum andfollowing different
hermeneutical methods, considered that submitting the treaty to a refereaduomly

a right — not a duty— of MPs which they should exercisetaking into account
considerations of political utility® Finally, the Czech Constitutional Court did the same
with regards to the claims in relation to Article 10a ofdbestitution, concluding that a

referendum forratification ‘was not obligatory®® The ®urts thus rejected the

% polish CT, Case K 32/0Breaty of Lisbonjudgment of 24 Nov. 2010, point I11.1.1.2.

®%ibid, point I11.2.1.

®2ibid, point 111.2.2.

®3ibid, point 111.2.1.

% F. Hoffmeister, ‘Constitutional Implications of EU Membership: a Vieanfrthe Commission,’ (2007)
3 Croatian Yearbook of European Law and Polk&y; 71.

% Latvian CC, Case 20085-01 Treaty of Lisbon judgment of 7 April 2009, point 1V.19.

% Czech CC, Case Pl US 19/U8=aty of Lisbon,ljudgment of 26 Nov. 2008, paragraph 212.

19



restrictive interpretations of European clauses thatclaimants had proposed and

insteadunderlined their mogiro-ratificationaspects.

C. Placating democratic concerns an optimistic reading of the Lisbon

Treaty

Together with antratification interpretations of European clauses, claimants used
another strategy: alleging that the treatfringed constitutional pinciples with deep
political ramifications The ourts seem thiavebeen pleased to address these concerns.
In general, courtsrulings were verbosevith plenty of normative reflections on
constitutional and political principlesiowever,unlike the claimants, their discourse
was rather conciliatgrwith respect tothe Lisbon Treaty. Only the German Federal
Constitutional Court opted for a mocetical discourse, although even in this case the
treaty was found to be compatible with the German constitution and its core panciple

I. Referendums are not necessary

As we have shownreferendums wersoughtby the claimantgnany times probably
following the example of th&Crotty ruling, butthe constitutional courts systematically
rejected the petitions to carry out a referendum on the ratification ofeiduy.tAs we
have alseseen the courtsdismissedthe petitions fora referendunthat were basedno
European clauses, and thelyd the samewhen petitions were grounded ather

constitutional provisions.

In Belgium, the applicants alleged that undue discrimination against Betdiaens
derived from the fact that, unlike isome other Member tates, areferendum for
ratification had not taken place in the countiis allegationwas dismissed by the
Belgian court, which considered the procedure of ratification to ldgtimatdy
governed by the constitutional order of eathember State®’ In Latvia, the

Constitutional Court carried out a thorough review of the treaty in dal@ssess

®7Belgian CC, Case 58/2009eaty of Lisbon,ljudgmeniof 19 Mar. 2009, point B.4.
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whetherit infringed Article 2 of theconstitution andf a referendumfor amendment
shouldthereforebe held After thereview of a large list of substantive aspects of the
treaty— to which the court devotethe wiole of section Ill of the ruling-it concluded

that the principle of sovereignty of the people had not been infringed by thetiatifi

of the treaty and hence a referendum according to Article 77 was not nec&ssary
Finally, in some cases such ashe Austrian and Slovenianthe courts rejected the
claims on procedural grounds and hence did not evemtbaive a substantive ansiwe

to the question. In summaryyith a ‘responsible’ attitude, the courts rejected the
interpretations of the claimants thatreferendunwas constitutionallyequired Thus,

the general pattern pointisthe courts preferring to avoid plebiscites.

ii. Constitutional rights are safe

Alleged violations of constitutional rights were also dismissadthis sense, awe
outlined earlier the alleged violations of applicants’ rights on whibk constitutional
complaints were based were always dismissed by thdascoonly the ruling by the
French Constitutional Coundaiésultedin a declaration of unconstitutionality; however,
the case was not a constitutional complaintrhtiter related ta procedure to control of
the treatyin abstracto Hencein this casethe grounds for the declaration of
unconstitutionality were unrelated to the systemsthar protection of fundamental

rights.

More interestingly, with regards to the alleged generic threats to the hatjy@tams

for the protection of rightsthe courts tried to emphas compatibility between the
national and European systen@uriously enough, the usually prolix German court
dismissed summarily the alleged threat to constitutional rights posed by ther ©harte
Rightson the grounds that the applicant had not sufficiently substantiated a violation of
his fundamental rightén relation to suchan allegatiorf® Moreover, with its usual
laconic phrasing, the French Constitutional Council reviewed the question and

concluded that the Chartef Rightsdid not equire constitutional amendment prior to

% | atvian CC, Case 20085-01 Treaty of Lisbonjudgment of 7 April 2009, point 111.18.10.
%9 German BVerfG, Case 2 BVE 2/08 etBieaty of Lisbopnjudgment of 30 June 2009, paragraph 190.
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ratification,'° althoughit consideredhat if the Union joined the European Convention
for Human Rightsauthorigtion by the French parliamenould benecessary* Other
courts provided more elaborate answers engiinestionin the Czech Lisbon | casthe
court considered thain contrast to the suggestitwy the Senatdhe Charter of Rights
did not illegitimately expand the powers of tB&. However,in addition, itunderlined
that undelEU law the Chartethadto be interpreted in harmony with the considnal
traditions common in the Membeta$es, therey minimising the risk of conflict? The
same approach was taken I tLatvian Constitutional Court, whichsisted that the
standards of rights of the European Convention and of tleté&hof Rights were
compatible with those in national constitutidmscausdhey were based on the same
values and principle§ The courts therefore arguedainstthe pessimistic views of the
claimants taking insteaén optimstic view in which the Lisbon Treaty not only did not
contradict the national system for the protection of constitutional rights, but indeed
complemented it.The ®urts subverted the critical discourse tbhe opponents of
ratification andmade the prestegof constitutional rights play favour of the treaty:
not only was the Lisbon Treatyot athreat to constitutional rightst was a new

guarantor of those rights.

iii. The Lisbon Treaty does notthreaten national parliaments

Threas to the role of natiocal parliamentsvere alleged in a number of cases. Insth
regard,there arecertain differencebetween the approach of the majoritytloé courts

and that of the German coui generalthe courtsemphassed the increase in the role

of national parliamets.”* In France, th&onstitutional Council devotes five paragraphs
to listng the new powers of the French legislature, after having ressjthat the
Lisbon Treaty increases the participation of national parliaments in the activities of the
European Wion.’” The Polish Constitutional Court also highlighted the extension in

the powers of the Polish legislature deriving from the Protocol on the role of hationa

O French CC, Case 20&60 DCTreaty of Lisbondecision of 20 Dec. 2007, paragraph 12.
"ibid, at para. 13.

2|, Slosarcik (n Supra), at 2.

BK. Kruma (n 4suprg), at 44.

K. Kruma (n 4suprg), at 46.

" French CC, Case 20&60 DCTreaty of Lisbondecision of 20 Dec. 2007, paragraph 28.
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parliaments in théEU.”® In Latvia, although itwas not as categorical as some of its
counterpas, the Constitutional ©urt also enumeratedome ofthe new powers
attributed to national legislatures by the treaty, for instance in the applicdtitre
principles of subsidiarity androportionality’ andin the framevork of the simplified
revision pocedures® Also, the Czech Constitutional Court enlisted the new powers
granted to national parliaments by the treatyeachthe conclusion thdthe Treaty of
Lisbon reserves an important role to the domestic parliath€nfnally, in Belgium

the cout dismissedconcerns regarding the loss of powers of regional parliamenits in
two rulingsusingthe same argumeirt each casehe lack ofprior agreement between
the federal and regional parliamenig not affect the validity of the act of ratificam

of the treat§°. Unlike other institutions and following itswn general style, the Belgian
court did not devote much reasonitmy the questiondespite it being a politically
sensitivetopic. In general, gain, the courts opted for a positive reading of the Lisbon
Treaty andarguedthat it did not pose tareatto the role ofnational parliament€Onthe
contrary,the courts argued thatwtould reinforce theositionof the legislatures with

all theimplicationsof such an interpretation leaning towards a consequergasen

democratic legitimacy.

The only case in which eourt appreciatethat there could ba partial threat to the
powers of the national legislatuneasthat of Germay. Karlsruhe stands above the rest
as the most mistrustful @he courtswe have discussed hereifhe court admitted the
claim on the grounds that the rights of the complainant uAdicle 38.1 of the
constitutioncould be violated by the treatyn the understanding that such provision
included the right to a dematically elected parliamenilthough the courtfinally
considered that the Lisbon Treaty did not infringe Article 38 of the Basic ltdaynd
thatthe Act Extending and Strengthening the Rights of the Bundestag and theftindes
in European UnioMatters diddo sq in so far as the rights of the legislative chambers

had not been sufficiently developediccording to Lock, introducing a hurdle at the

®polish CT, Case K 32/0Breaty of Lisbonjudgment of 24ov. 2010, point 111.2.3

" Latvian CC, Case 20085-01 Treaty of Lisbonjudgment of 7 April 2009, point 111.18.3.

8 Latvian CC, Case 20085-01 Treaty of Lisbonjudgment of 7 April 2009, point 111.18.6.

9 Czech CC, Case Pl US 19/08=aty of Lisbon,ljudgment of 26 Nov. 2008, paragraph 174.
8 Belgian CC, Case 58/2009eaty of Lisbon,ljudgmeniof 19 March 2009, point B.12; Belgian
Constitutional Court, Lisbon I, part B.4.
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national level to prevent the erosion of national competences was the mietoat

declaringthat the teaty wasunconstitutionaf*

D. The ultimate guarantee of the constitutional order: constitutional

jurisdictions as ultimaratio

As stated byClosa, an attractivealternative to demanding constitutional reform is the
use of legal reasoning to identify aldenits and conditionshatmay not be breached in

'82 National courts seem ftraveredirectedcertain concerns of the claimants

the future
such as respect for national sovereignty or the constitutional identity towseds
doctrine of Kompetenz-Kompetenalthough the treaty coulbe ratified the courts
would act in the future as ultimate guarantorshef core elements of the constitution
Thus he doctrine was at the same timesaponse to the petitions and a tased by
courtsto empowethemselvesiis-a-vis the European CourThe general idea was that
theprimacy ofEU law was not unlimited, and that constitutional jurisdictions would act
as an ultimate safeguard of core constitutional provisibhs could be considered a
partial victory of claimats, who had contributed with their petit®oto the shaping of

the relatioshipbetween EU law and national constitutional law.

The German aurt was rather clear in stating that the Lisbon Treaty did not confer
primacy over the constitutional identity tgfe Member States, which the case of a
conflict of laws was protected iBermanyby the identity review pursuant to Article
23.1 in conjunction with Article 79.3 of the Basic L&WThe importance given to the
concept of ‘constitutional identity’ hggobablybeen one of the most salient features of
thewave of judicial caseen the Lisbon Treaty. In additiorKarlsruhestressedhatin

its Maastricht ruling it hadalready stated that it would review whethée legal
instruments of the European instituts remaied within the limits of the sovereign
powers conferred on theffi By the same token, and witim @xplicit reference to its

German counterpart, the Czech court stated that it remained the supremeipobtbe

8T Lock, ‘Why the European Union is Not a State. Some Critical Ren@damants on the German
Constitutional Court’s Decision on the Lisbon Treaty,” (2008uBopean Constitutional Law Review
407.

82C. Closa (n &upra), at 112.

8 German BVerfG, Case 2 BVE 2/08 etBieaty of Lisbonjudgment of 30 June 2009, paragraph 332.
8 ibid, paragraph 339.
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Czech constitutioneven ‘againstpossible excesses by European Union boties
However, curiously enough, when in the second complaint the Czech court was
explicitly asked about this question, it preferred to water down its approach and to
restatethat possible conflicts between Europeard constitutional law could aldme
solved by means of a constitutional amendni&riinally, slightly less boldly, the
Polistf’” and Latviaff® rulings also approached the question, althotngly stated that
they would consider whether to make an exceptidhagrimacy of European laanly
where real — and not hypothetical- conflicts between European law and their
constitutionsarose It is worth noting that in none of these cases in wiiompetenz-
Kompetenzavas statedvasthe treaty found to banconstitutional On the contrarythe

only ruling that resultedin a declaration of unconstitutionality, ath of the French

Council, did not contain a statementk@mpetenzKompetenz

V. Conclusions

Opponents of ratificatioshowedthat they had understood that arder to contest the
treaty before a court they had to respect the rules that govern the judicialeare @

they played their political game the judicial way. In so doing, they developed a
multitude of strategies in order to persudbe courts with égal arguments that the
treaty, or its act of ratification, should be declared contrary to the egiwstitHowever,

the courts seem thavebeen aware of thepolitical consequences that a declaration of
unconstitutionality could have for the ratificatiof the treaty, and every mowy the
claimants wasnet by a judicial countestrategy At the end of the daythe claimants
seem tohavefelt a certain sense of frustration, which became visible in the petition in

the Lisbon Il case in the Czech Republic:

The petitioners cannot rid themselves of the impression that the
Constitutional Court, in reviewing the conformity of the Treaty of Lisbon
with the constitutional order, was always heretofore, in the case of any

doubts, more on the side of the Lisbon Treaty than on the side of the

8 Czech CC, Case Pl US 19/08=aty of Lisbon,ljudgment of 26 Nov. 2008, paragraph 216.
8 Czech CC, Case PI US 29/0geaty of Lisbon lljudgment of 3 Nov. 2009, paragraph 172.
8" polish CT, Case K 32/0Preaty of Lisbonjudgment o24 Nov. 2010, point 111.2.6.

8 Latvian CC, Case 20085-01 Treaty of Lisbonjudgment of 7 Apr. 2009, point 111.18.8.
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constitutional order. The Constitutional Court has a considerable degree of
discretion in interpretation, and unfortunately the Constitutional Gourt
efforts to proceed intentionally so that the Treaty of Lisbon could dlarde

not to contravene the constitutional order cannot be déhied.

The discourse by the claimants andtloé courts highlightthe different facets of the
cases The daimants judiciakked theprocess of ratification with argumentisat the
Lisbon Treaty egeeded th@otential for theransferof powers foreseen by the national
integration clauseand that the democrataredentialsof the treaty were dubioushe
people had not le® consulted about the ratification of a treétgt could endanger the
protedion of constitutional rights and the role lefjislativeassemblies in the country.
For the courts, however, the ratification of the treaty was simply the expression of a
constitutonal commitment to integration; indeed, for constitutional jurisdictidres t
ratificationreinforced the standards for the protection of rights and expanded the powers
of the national parliamesit Only two institutions dared tdivergeslightly from this
general pattern: the French Constitutional Council with its harmless aksmtarof
unconstitutionality and the German Federal Constitutional Court witbhdatienging

declaration of constitutionalit}f

89 Czech CC, Case Pl US 29/0geaty of Lisbon lljudgment of 3 Nov. 2009, paragraph 32.

® There is, though, a precedent of the idiosyncratic and paradoxical outcotheseofwo courts: the
process of ratification of the Maastricht Treaty. See J. Baquero, ‘The LegagyMatstrichiUrteil and
the Pluralist Movement,’ (2008) EEuropean Law Journa389.
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