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Blame Games in Reflexive Discrimination Law
Jed Meers*
Abstract—This article examines the upcoming commencement of the ‘socio-economic duty’ in section 1 of the Equality Act 2010 in England. The duty, which requires certain public bodies to have ‘due regard’ to reducing inequalities from socio-economic disadvantage when making strategic decisions, is part of a longer-standing ‘reflexive turn’ in discrimination law. Drawing on qualitative data from 267 civil servants and a survey experiment with a further 432, this article explores what English civil servants think about reflexive discrimination law. The article argues that engagement with the ‘blame avoidance’ literature can help to understand their attitudes. Drawing on blame avoidance research, the article argues that without adequate resources and enforcement, the socio-economic duty will be less likely to reduce socio-economic inequality and more likely to trigger blame games between central government and the public authorities subject to the duty.
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1. Introduction
[bookmark: _Ref196058915][bookmark: _Ref194746996]The first section of the Equality Act 2010 has been lying dormant in England for 16 years. The ‘public sector duty regarding socio-economic inequalities’ was introduced by the Labour government in 2010 as part of this landmark legislation, but was shelved by the Conservative-led coalition that replaced them. Now, the Labour government has pledged to revive it, committing in their 2024 manifesto that: ‘Labour will ensure that, no matter your background, you can thrive, and we will enact the socio-economic duty in the Equality Act 2010’.[footnoteRef:1] Described variously as ‘a legal duty to reduce inequality’, ‘socialism … made legally enforceable’ and a measure that ‘potentially criminalises inequalities’, commentary on its enactment has sometimes been divorced from the reality of the duty’s aims, its construction and the lessons learnt from its recent implementation in Scotland and Wales.[footnoteRef:2] [1: *Senior Lecturer in Law, York Law School, University of York. Email: jed.meers@york.ac.uk.
 Labour Party, ‘Change: Labour Party Manifesto 2024’ (2024) 90 <https://labour.org.uk/wp-content/uploads/2024/06/Change-Labour-Party-Manifesto-2024-large-print.pdf> accessed 5 April 2025. See also the consultation on its commencement: Office for Equality and Opportunity and others, ‘Equality Law Call for Evidence’ (GOV.UK, 7 April 2025) <www.gov.uk/government/calls-for-evidence/equality-law-call-for-evidence> accessed 20 April 2025.]  [2:  George Eaton, ‘Labour’s Manifesto Is Quietly Radical’ New Statesman (14 June 2024) <www.newstatesman.com/politics/2024/06/labours-manifesto-is-quietly-radical> accessed 5 April 2025; Alex Massie, ‘SNP Attempts to Legislate against Inequality Failed—Labour’s Will Too’ The Spectator (14 June 2024) <www.spectator.co.uk/article/snp-attempts-to-legislate-against-inequality-failed-labours-will-too/> accessed 5 April 2025.] 

[bookmark: _Ref194769597][bookmark: _Ref194747889]The reality is far from this caricature of a regulation to ‘help make austerity unlawful’.[footnoteRef:3] Instead, the ‘socio-economic duty’ is part of the same family of process-orientated duties reflected elsewhere in discrimination law across the UK and in the Equality Act 2010 itself.[footnoteRef:4] As a softer rendering of the ‘due regard’ formulation in the Public Sector Equality Duty (PSED) under section 149, it requires certain specified public bodies—government ministers and departments, local authorities, the police and so on—‘when making decisions of a strategic nature about how to exercise [their] functions’, to have ‘due regard to the desirability of exercising them in a way that is designed to reduce the inequalities of outcome which result from socio-economic disadvantage’.[footnoteRef:5] In its echoes of the PSED, the commencement of this duty is part and parcel of a longer-standing ‘reflexive turn’ in English discrimination law, focusing less on ‘command and control’ approaches to securing substantive outcomes once discrimination happens and more on shaping the practices and processes adopted by regulated bodies to stop discrimination occurring in the first place.[footnoteRef:6] [3:  Massie (n 2).]  [4:  See David Barrett, ‘The Effective Design, Implementation and Enforcement of Socio-economic Equality Duties: Lessons from the Pupil Premium’ (2018) 40(1) Journal of Social Welfare and Family Law 57. See the Public Sector Equality Duty under Equality Act 2010, s 149.]  [5:  Equality Act 2010, s 1.]  [6:  See eg Simonetta Manfredi, Lucy Vickers and Kate Clayton-Hathway, ‘The Public Sector Equality Duty: Enforcing Equality Rights through Second-Generation Regulation’ (2018) 47(3) ILJ 365.] 

[bookmark: _Ref194748157][bookmark: _Ref194748331]This socio-economic duty is noteworthy for at least three reasons. First, it focuses on socio-economic inequality. Although fundamentally distinct from the far broader-ranging protections that would come with including ‘socio-economic status’ as a tenth ‘protected characteristic’ alongside age, sex, religion or belief and so on,[footnoteRef:7] the duty is the only direct reference to socio-economic disadvantage within the Equality Act 2010 and such explicit recognition remains unusual in English discrimination law.[footnoteRef:8] Second, much like the PSED and its predecessors (including long-standing examples trailblazed in Northern Ireland),[footnoteRef:9] it is an example of the use of reflexive law by the public sector against itself. Unlike the other sectors that tend to dominate research into uses of reflexive law—particularly environmental, labour market and financial services regulation—the focus is not on shaping the activities of private actors.[footnoteRef:10] Instead, one part of the public sector (central government) is seeking to shape its own behaviour and that of other parts of the public sector. Third, and perhaps most importantly for the current government, commencing the duty does not cost any money. It is—at least on paper, if not in practice—a policy addressing socio-economic disadvantage that can be commenced without having to feature as a line item on any department’s budget. [7:  For an argument in favour of this bolder move, which would have far broader implications for both public and private bodies, see Alex Benn, ‘The Big Gap in Discrimination Law: Class and the Equality Act 2010’ (2020) 3(1) Oxford Human Rights Hub Journal 30.]  [8:  For a full review for where socio-economic status is dealt with in discrimination law across the UK, see Barrett (n 4).]  [9:  Christopher McCrudden, ‘Equality Legislation and Reflexive Regulation: A Response to the Discrimination Law Review’s Consultative Paper’ (2007) 36(3) ILJ 255, 264.]  [10:  For but a few examples of many, see Ralf Rogowski, Reflexive Labour Law in the World Society (Edward Elgar 2013); Peter H Feindt and Sabine Weiland, ‘Reflexive Governance: Exploring the Concept and Assessing Its Critical Potential for Sustainable Development. Introduction to the Special Issue’ (2018) 20(6) Journal of Environmental Policy & Planning 661; Christine Parker, The Open Corporation: Effective Self-Regulation and Democracy (CUP 2002).] 

In this article, taking this upcoming commencement of the ‘socio-economic duty’ in England as its focus, I explore a question that has remained persistently under-examined: what do civil servants think about the use of reflexive discrimination law? I detail the findings of a qualitative survey with 267 civil servants and a survey experiment with a further 432. What emerged was a civil service that is broadly supportive of the policy, but with concerns across three key themes: a lack of capacity for its effective implementation in a public sector that is already facing acute financial challenges; associated concerns about a ‘tick-box mentality’, where the duty would be discharged in form, if not in spirit; and—initially seemingly at odds with the first two—a view that to be effective, such a duty must be tied to clear external enforcement. In the survey experiment, I take two of these themes—resources and enforcement—to explore their impact on the third—attitudes that the policy will be a ‘tick-box’ exercise. The results demonstrate that both increased resources and enforcement significantly decrease civil servant perceptions that the policy is a ‘tick-box’ exercise and increase perceptions that it will be effective.
[bookmark: _Hlk217996497][bookmark: _Hlk217996900]Explaining these findings leads to the broader argument of this article: research in the burgeoning field of ‘blame avoidance’ can help to understand and interrogate criticisms levelled at the socio-economic duty and reflexive law duties more generally. Researchers have long identified proactive strategies policy makers can adopt to avoid the finger pointing at them when things go wrong.[footnoteRef:11] The same strategies that underpin reflexive law tools bear striking structural similarities to well-established blame avoidance strategies, leaving them open to critique along these same lines. Understood in this way, I argue that the findings in this article demonstrate that, in the absence of adequate resources and enforcement, the bringing in of the socio-economic duty will be less likely to be effective at reducing socio-economic inequality and more likely to trigger ‘blame games’ between central government and the public authorities subject to the duty. [11:  For a brief overview of the literature, see Markus Hinterleitner and Fritz Sager, ‘Anticipatory and Reactive Forms of Blame Avoidance: Of Foxes and Lions’ (2017) 9(4) European Political Science Review 587, 590.] 

The rest of the article is divided into four sections. In section 2, I set out the potential and promise of the socio-economic duty, focusing on three key reflexive law mechanisms in the duty—the use of the ‘due regard’ formulation, the widespread use of impact assessments and the emphasis on stakeholder engagement. I then turn to how critiques against the duty—and by extension against reflexive law approaches more generally—map onto strategies identified within the blame avoidance literature. This sets up the analysis of the qualitative and quantitative data that follows. I turn to the three key themes that emerged in the qualitative survey before testing the interaction between them in a survey experiment. When seen as part of a ‘blame game’, when executed poorly, reflexive law mechanisms can be criticised as shifting blame away from central government and onto other (cash-strapped and under-resourced) parts of the public sector. However, where resources and enforcement are adequate, the evidence in this article suggests that civil servant perceptions of the policy significantly improve and the socio-economic duty has the best chance of being effective.
2. The Promise and Potential of the Socio-economic Duty
This article focuses on the socio-economic duty, but the story of this provision and the Equality Act 2010 itself cannot be separated from the broader ‘reflexive turn’ in discrimination law in the last two decades.[footnoteRef:12] As Hepple—himself a key architect in the passing of the legislation—has argued, the 2010 Act represents a ‘fifth generation’ of equality legislation in Great Britain.[footnoteRef:13] Early efforts focused on formal equality (likes must be treated alike), the first generation focusing on race discrimination in public settings (as in the Race Relations Act 1965) and the second expanding its reach to employment, housing and the provision of goods and services (as in the Race Relations Act 1968). The third generation marked a move towards substantive equality; recognising that treating people as equals may require treating them differently. Extending protections to discrimination on the grounds of sex and disability, legislation included indirect and adverse effects discrimination (as in the Sex Discrimination Act 1975 and Disability Discrimination Act 1995). The fourth generation, in increasingly expanding anti-discrimination law to cover age, disability, religion or belief and sexual orientation, marked a period of comprehensive equality. [12:  Researchers in this space have been talking of a ‘reflexive turn’ in discrimination for over a decade now. For an early reference, see Simon Deakin and Colm McLaughlin, ‘The Regulation of Women’s Pay: From Individual Rights to Reflexive Law?’ in, J Scott, S Dex and H Joshi (eds), Women and Employment: Changing Lives and New Challenges (Edward Elgar 2008) 326. The term becomes more widespread after the passing of the Equality Act 2010, see Manfredi, Vickers and Clayton-Hathway (n 6).]  [13:  Bob Hepple, ‘The New Single Equality Act in Britain’ (2010) 5 The Equal Rights Review 11.] 

The socio-economic duty is part and parcel of the current fifth generation of anti-discrimination legislation, focused on transformative equality. Marked by the passing of the Equality Act 2010, this approach requires public bodies to ‘mainstream equality into the exercise of all their functions’ through provisions like the PSED and the socio-economic duty. This idea of ‘mainstreaming equality’ pre-dates the Equality Act 2010 itself (indeed, McCrudden characterised it as ‘an idea whose time has come’ before the turn of the millennium).[footnoteRef:14] The term is used to capture different ideas,[footnoteRef:15] but in the context of anti-discrimination legislation and the socio-economic duty, reflects the ‘classic reflexive regulation’ approach explored throughout this article.[footnoteRef:16] [14:  Christopher McCrudden, ‘Mainstreaming Equality in the Governance of Northern Ireland’ (1999) 22 Fordham Int’l LJ 1696, 1698.]  [15:  Such as its application to work spearheaded by McCrudden on the integration of equality considerations into procurement decision making. See Equality and Human Rights Commission, ‘Buying Better Outcomes: Mainstreaming Equality Considerations in Procurement’ (EHRC 2013).]  [16:  See McCrudden (n 9) 264, characterising elements of the ‘mainstreaming equality’ agenda in Northern Ireland as examples. See also Sandra Fredman, ‘Breaking the Mold: Equality as a Proactive Duty’ (2012) 60(1) Am J Comp L 265, 267, 272 and 276.] 

[bookmark: _Ref217984142]This kind of ‘reflexive regulation’ has its own burgeoning literature across environmental law, labour law, corporative governance and family law—to name but some—and a canon of formative works.[footnoteRef:17] All have their roots in systems theory, with Teubner putting forward the ‘most ambitious and most elaborated proposal’ of reflexive law that has since been widely adopted, refined and critiqued.[footnoteRef:18] The analytical starting point—which itself developed from theories of autopoiesis in the natural sciences[footnoteRef:19]—is that ‘law’ is but one of many other social subsystems that constitute society, rather than a centralised force that directly controls or dictates the behaviour of these other systems (be it systems of the family, religion, corporations, education, the media, local government, health and social care and so on). The idea is that the ‘regulating’ and ‘regulated’ subsystems are ‘autopoietic’: they are self-reproducing and operate based on their own rules and codes.[footnoteRef:20] For example, the education system may be guided by norms like accreditation and pedagogy, while corporations may operate according to profitability and market competition. [17:  For examples, see Feindt and Weiland (n 10); Rogowski (n 10); Tristan Cummings, ‘Utilizing Systems Theory Insights and Reflexive Law to Negotiate the “Collision between … Un-connecting Worlds” in Family Law’ (2021) 9 Journal of Law, Religion and State 212; Parker (n 10).]  [18:  See Paterson’s discussion of Teubner’s formative work in this area in John Beattie Paterson, ‘Reflecting on Reflexive Law’ in Michael King and Chris Thornhill (eds), Luhmann on Politics and Law: Critical Appraisals and Applications (Hart Publishing 2006) 23.]  [19:  Manfredi, Vickers and Clayton-Hathway (n 6) 371.]  [20:  Patterson (n 18) 30–1.] 

[bookmark: _Ref194751951]For readers new to the theory, Fredman’s metaphor of ‘language’ to describe the autopoietic roots of reflexive law theory is a helpful characterisation. She describes society as ‘structured non-hierarchically into multiple subsystems each of which has its own ‘language’.[footnoteRef:21] Each subsystem cannot understand or translate the language of other subsystems, but instead translates external stimuli (from the law or elsewhere) into its own language and then reacts accordingly, relative to its own norms and internal logic.[footnoteRef:22] A regulator designing anti-discrimination legislation should therefore avoid a reliance on what might be characterised as a ‘command and control’ approach—a ‘top-down’ imposition of a substantive outcome—and instead look to create ‘second order effects’ through influencing the behaviour of the subsystems it seeks to influence.[footnoteRef:23] The argument goes that ‘command and control’ approaches are ‘bound to fail’ in an increasingly fragmented society, either by being ignored completely or having unintended consequences on the regulated subsystem.[footnoteRef:24] Regulation should instead seek to influence the interrelated subsystems by creating effective stimuli.[footnoteRef:25] These then can shape a subsystem’s own internalisation of norms—they can be ‘mainstreamed’—without needing to resort to a ‘command and control’ approach. [21:  Sandra Fredman, Human Rights Transformed: Positive Rights and Positive Duties (OUP 2008) 152.]  [22:  ibid.]  [23:  Neil Gunningham, ‘Regulatory Reform and Reflexive Regulation: Beyond Command and Control’ in Eric Brousseau, Tom Dedeurwaerdere and Bernd Siebenhüner (eds), Reflexive Governance for Global Public Goods (MIT Press 2012) 87–8.]  [24:  Michael Dorf, ‘The Domain of Reflexive Law’ (2003) 103 Colum L Rev 384.]  [25:  ibid.] 

There are three (non-exhaustive) ‘common insights’ that characterise this approach reflected in the construction of the socio-economic duty.[footnoteRef:26] These are the creation of a procedural stimulus (through the ‘due regard’ formulation), the focus on ‘self-steering’ (through the widespread use of impact assessments and other internal documentary processes) and the importance of deliberation (through the emphasis on stakeholder engagement). I deal with each of these in turn below. [26:  For an accessible overview of features of reflexive law from a protagonist in the debate, see Patterson (n 18).] 

Creating a Procedural Stimulus
First, the construction of the socio-economic duty reflects reflexive regulation’s focus on crafting what McCrudden characterises as ‘procedural stimuli’: interventions that aim to shape processes undertaken by regulated actors rather than mandate outcomes from them.[footnoteRef:27] This ‘procedural orientation’ is the ‘essence of reflexive law’.[footnoteRef:28] As Ashiagbor puts it, the argument here is to ‘abandon the idea of effective external control by law’ and instead develop indirect regulations that are ‘merely triggering the self-regulatory’ process’.[footnoteRef:29] The design challenge for regulators is to craft effective stimuli that can ‘influence the self-steering of another system’[footnoteRef:30] towards their regulatory ends. [27:  McCrudden (n 9) 259.]  [28:  Catherine Barnard and Simon Deakin, ‘Market Access and Regulatory Competition’ (Jean Monnet Centre for International and Regional Economic Law & Justice 2001) <https://jeanmonnetprogram.org/archive/articles/01/012701.html> accessed 5 April 2025.]  [29:  Diamond Ashiagbor, ‘Evaluating the Reflexive Turn in Labour Law’ in Alan Bogg and others (eds), The Autonomy of Labour Law (Hart Publishing 2015) 123–48.]  [30:  Paterson (n 18) 29.] 

[bookmark: _Ref206232098]The PSED is a textbook example (literally[footnoteRef:31]) of this kind of procedural stimuli. Its ‘due regard’ formulation is designed to ‘provide a stimulus to the organisation to develop its own response’, and as such is an ‘archetypal example’ of reflexive law.[footnoteRef:32] As Lees and Pedersen point out, these kinds of ‘due regard’ duties are not ‘necessarily … a meaningless one’ legally—resulting judicial review challenges can help to shape decisions by ensuring that factors are put in front of decision makers.[footnoteRef:33] How this formulation plays out in the PSED has had extensive judicial consideration: a body of case law lamented by the courts as ‘two lever arch files’ worth and praised as a ‘feast of decided cases’.[footnoteRef:34] Setting this out in full here would leave space for little else, but it is worth underscoring two points in particular. First, the courts have been clear—as underscored in the leading case Bracking—that a decision maker must turn their mind to the duty at the point a policy is being formulated, not afterwards as a kind of post hoc ‘rear-guard action’.[footnoteRef:35] Second, the case law has repeatedly emphasised the existence of an ‘important evidential element’ where a decision maker must demonstrate the ‘recording of steps taken … to meet their statutory requirements’ and the need to ‘assess the risk and extent of any adverse impact’; this cannot be ‘just window-dressing’.[footnoteRef:36] Compliance is a question of fact to be assessed by the court, and the duty need not be name-checked to demonstrate it.[footnoteRef:37] [31:  See Fredman’s introduction to the concept of reflexive law in Sandra Fredman, Discrimination Law (3rd edn, OUP 2022) 472–3. ]  [32:  Manfredi, Vickers and Clayton-Hathway (n 6) 374. See also David Barrett, ‘Implementation Behaviours and a Strength-Based Approach to Equality and Human Rights Implementation’ (2024) 53(3) ILJ 370, 373.]  [33:  Emma Lees and Ole Pedersen, ‘Performative Environmental Law’ (2025) 88(1) MLR 124, 145.]  [34:  See R (on the application of Bracking) v Secretary of State for Work and Pensions [2013] EWCA Civ 1345 [25]; R (on the application of Rowley) v Minister for the Cabinet Office [2021] EWHC 2108 (Admin) [38].]  [35:  Bracking (n 34) [25].]  [36:  ibid [26]; R (on the application of Aspinall, Pepper and others) v Secretary of State for Work and Pensions [2014] EWHC 4134 (Admin).]  [37:  For a more detailed assessment of these issues, see Tom Hickman, ‘Too Hot, Too Cold or Just Right?: The Development of the Public Sector Equality Duties in Administrative Law’ (2013) 2 PL 325.] 

The ‘socio-economic duty’ echoes the PSED’s ‘due regard’ formulation. It places an obligation on certain public bodies, when taking key decisions, to have regard to whether it is desirable to reduce the inequalities of outcome which result from socio-economic disadvantage. The Equality Act 2010 sets out, inter alia, that:
An authority to which this section applies must, when making decisions of a strategic nature about how to exercise its functions, have due regard to the desirability of exercising them in a way that is designed to reduce the inequalities of outcome which result from socio-economic disadvantage.[footnoteRef:38] [38:  Equality Act 2010, s 1 (emphasis added).] 

[bookmark: _Ref194770903]However, this duty is significantly ‘less intense’ than the parallel PSED under section 149 of the Equality Act 2010.[footnoteRef:39] Key sections—emphasised in the excerpt above—dilute the obligations imposed on public authorities. The duty applies only to ‘decisions of a strategic nature’, rather than all public functions. A ‘strategic decision’ is not defined in the legislation, but guidance in the Welsh and Scottish contexts identifies a broad remit: namely, ‘high-level decisions that the public sector takes, such as deciding priorities and setting objectives’, examples of which range from preparing legislation and corporate/development plans or strategies, to major investment and procurement exercises or decisions to commission services.[footnoteRef:40] In a further important contrast to the PSED, the public authority must have ‘due regard’ only to the desirability of exercising their functions in a way that is designed to reduce the inequalities of outcome which result from socio-economic disadvantage. This is significantly softer than a stronger formulation that could require action in response to identification of such inequalities (such as the requirement to ‘take reasonable steps’ to address them) or even the PSED formulation of having simple ‘due regard’ without the ‘desirability’ gloss.[footnoteRef:41] [39:  Sandra Fredman, ‘Positive Duties and Socio-economic Disadvantage: Bringing Disadvantage onto the Equality Agenda’ [2010] EHRLR 290.]  [40:  Scottish government, ‘The Fairer Scotland Duty: Guidance for Public Bodies’ (2022) <www.gov.scot/publications/fairer-scotland-duty-guidance-public-bodies/pages/2/> accessed 5 April 2025.]  [41:  See Aileen McColgan, ‘Litigating the Public Sector Equality Duty: The Story So Far’ (2015) 35 OJLS 453.] 

[bookmark: _Ref194771657]Reflexive law’s ‘legal self-restraint’ extends not only to ‘procedural stimuli’ like the ‘due regard’ formulation (the ‘procedural stimuli’), but also to how its intended outcomes are communicated and defined.[footnoteRef:42] The goals and principles should be ‘broad enough to leave particular ways of conforming’ open and subject to significant scope for ‘contextual development’ in the regulated subsystem.[footnoteRef:43] This approach is reflected in the incredibly broad remit of ‘inequalities of outcome which result from socio-economic disadvantage’ in the guidance issued in Scotland and Wales. Guidance from the Welsh government is illustrative of the breadth of issues that could be relevant.[footnoteRef:44] Drawing on the measurement framework of the Equality and Human Rights Commission (EHRC) for ‘equality and human rights’, the Welsh government sets out a smorgasbord of factors when unpacking the duty’s organising concepts of ‘socio-economic disadvantage’ and ‘inequality of outcome’, from area and material deprivation, to education, health, work, living standards and the ‘capacity to avoid premature mortality’.[footnoteRef:45] Welsh participants in the EHRC’s evaluation pointed to the heavily contextual nature of how socio-economic factors were defined and called for ‘clearer definitions’ to be provided.[footnoteRef:46] As Fredman notes, there ‘may be something to be said for leaving it to public bodies to decide for themselves what they consider to be socio-economic disadvantage and inequalities of outcome’.[footnoteRef:47] After all, what evidence is relevant to discharge the duty is heavily contingent on the specific decision at play. It is clear, however, that the scope of its application is intentionally broad ranging by design and to be left largely to public bodies subject to the duty. [42:  Gunther Teubner, ‘Substantive and Reflexive Elements in Modern Law’ (1983) 17(2) L & Soc’y Rev 239.]  [43:  Dorf (n 24) 397, citing Jean L Cohen, Regulating Intimacy: A New Legal Paradigm (Princeton UP 2002).]  [44:  Welsh government, ‘A More Equal Wales: The Socio-economic Duty’ (2021) <www.gov.wales/sites/default/files/publications/2021-03/a-more-equal-wales.pdf> accessed 5 April 2025.]  [45:  ibid 9.]  [46:  Equality and Human Rights Commission, ‘Evaluating the Socio-economic Duty in Scotland and Wales’ (2021) <www.equalityhumanrights.com/our-work/our-research/evaluating-socio-economic-duty-scotland-and-wales> accessed 5 April 2025. See also similar sentiments persisting in Equality and Human Rights Commission, ‘The Socio-economic Duty in Scotland and Wales’ (2025) <www.equalityhumanrights.com/evaluating-socio-economic-duty-wales-and-scotland-2025#document-download> accessed 21 August 2025.]  [47:  Fredman, ‘Positive Duties’ (n 39).] 

A Focus on ‘Self-Steering’
[bookmark: _Ref194752650]Second, in echoing the mechanics of the PSED’s ‘due regard’ formulation, the duty recognises the value of shaping the decision-making processes of the regulated authorities and requiring them to ‘confront, rather than turn a blind eye’ to, the potential impact of policy decisions.[footnoteRef:48] On the ground, this generally requires a form to be filled out. For example, to evidence having had ‘due regard’, authorities ordinarily undertake and often publish an ‘impact assessment’. This is despite the fact that it has long been the case, as Fredman points out, that there is no statutory duty to do so.[footnoteRef:49] This, in turn, can foster ‘greater transparency, accountability and evidence-based policy making’ in respect of groups that may have otherwise been neglected in the process.[footnoteRef:50] [48:  McColgan (n 41) 478.]  [49:  Fredman, ‘Breaking the Mold’ (n 16) 277.]  [50:  Koldo Casla, ‘#1forEquality: The Story of an Unlikely Victorious Campaign in the Making’ (2019) 11(3) Journal of Human Rights Practice 554, 556.] 

A reflexive law approach would posit that these impact assessment processes work because they require the regulated system to be ‘explicit about assumptions and uncertainties’ in their operations.[footnoteRef:51] By doing so, it makes those programmes that are riskier less likely ‘to survive’ because they become more ‘difficult to justify’ internally.[footnoteRef:52] Documentary processes within the regulated system work to ‘re-read, re-construct and re-contextualise’ the key regulatory messages contained within the procedural stimuli and, in doing so, make some courses of action further away from the regulatory aims more costly whilst providing incentives for others that are closer to them.[footnoteRef:53] [51:  Paterson (n 18) 30.]  [52:  ibid.]  [53:  ibid 29.] 

Evidence from Scotland and Wales suggests that, although there are huge variations in approaches, most public bodies have incorporated the socio-economic duty into the existing ‘process, template or framework’ for impact assessments already used for the PSED.[footnoteRef:54] They therefore discharge the duties ‘holistically’: having regard to the impact a policy or decision may have on inequalities of outcome which result from socio-economic disadvantage at the same time as they undertake an impact assessment on other groups as required by the PSED. This holistic approach avoids what participants in the EHRC evaluation characterised as a ‘duplication of effort and issues’.[footnoteRef:55] For instance, many Scottish local authorities undertake an ‘integrated impact assessment’, combining assessment of socio-economic impacts alongside protected characteristics in the Equality Act 2010, as in the excerpt from Aberdeenshire Council’s revised impact assessment after commencement of the Fairer Scotland Duty, presented in Figure 1.
 [54:  Equality and Human Rights Commission, ‘The Socio-economic Duty’ (n 46) 19–23.]  [55:  Equality and Human Rights Commission, ‘Evaluating the Socio-economic Duty’ (n 46) 7.] 

Figure 1. Excerpt from Aberdeenshire Council’s ‘integrated impact assessment’ form.
The integration of the ‘socio-economic duty’ into the same form helps to ensure that it works to complement and enhance the discharge of the PSED. There is clear intersectionality between the status-based discrimination already protected under the Equality Act (with regard to race, sex, disability and so on) and socio-economic disadvantage. As Fredman argues, the ‘reciprocal nature of the link between them should not be ignored’ by exercising the duties in ‘isolation from each other’.[footnoteRef:56] Likewise, as the PSED bites on a broader range of decision making over and above those of a ‘strategic nature’ envisaged in the tight statutory construction of the socio-economic duty, a ‘holistic’ assessment process helps to ensure considerations of socio-economic impacts bleed across into other policy areas beyond those envisaged under the tight construction of the legal duty. Here, therefore, a high-level duty targeting ‘strategic’ decision making that would ordinarily sit at senior levels of a public body is likely to find itself diffusing across all tiers of policy making at an organisation. The EHRC evaluation points to evidence of this, with impact assessment processes ‘not being restricted to high-level strategic decisions’, but instead spreading across a broader range of decisions about front-line service delivery.[footnoteRef:57] [56:  Fredman, ‘Positive Duties’ (n 39).]  [57:  Equality and Human Rights Commission, ‘Evaluating the Socio-economic Duty’ (n 46).] 

The Importance of Deliberation
Finally, reflexive law places faith in the power of deliberation and participation to help secure regulatory ends. The argument goes that by encouraging organisations to engage others when formulating their own response to a given regulatory problem, reflexive law can in turn catalyse learning between stakeholders, help to shape outcomes that are driven more by consensus and mutual understanding, and ultimately lead to more effective implementation of law and policy.[footnoteRef:58] In the context of equality and discrimination law, these are likely to be disadvantaged groups who would not otherwise be involved in the policy or decision-making process. Decision makers need not necessarily heed their views in the final outcome of the process, but must be obliged to ‘trigger a deliberative response’ or at ‘least function as a deliberative forum’’.[footnoteRef:59] Of course, as McCrudden points out, this ‘apparent enthusiasm for open-ended deliberation’ brings significant risks, particularly in the context of equality law—not least that this deliberation may result in outcomes that are far beyond that envisaged by the regulators or lead to inaction.[footnoteRef:60] [58:  McCrudden (n 9) 259.]  [59:  Fredman, ‘‘Breaking the Mold’ (n 16)274.]  [60:  McCrudden (n 9) 262.] 

This faith in deliberation permeates throughout the Welsh and Scottish guidance on the ‘Socio-economic Duty’ and the ‘Fairer Scotland Duty’ respectively. The second stage of the Welsh government’s five-stage ‘putting the duty in practice’ guide is ‘evidence’, in which they ask: ‘How have you engaged with those affected by the decision?’[footnoteRef:61] Participation is returned to frequently in the Scottish guidance as a ‘core principle’ when implementing the duty. Underscoring the principle of ‘nothing about us without us’,[footnoteRef:62] the guidance suggests that: [61:  Welsh government (n 44) 13.]  [62:  For an overview of these arguments in the context of policy making, see Denisha Killoh, Gemma Bone Dodds and Sarah Deas, ‘Nothing About Us Without Us’ (2020) 27(3) IPPR Progressive Review 265.] 

Through all the stages, it is important to involve relevant communities, particularly people with direct experience of poverty and disadvantage … If they are provided with a clear account of the policy options and what they are intended to achieve, disadvantaged groups can help frame what this will mean for people like themselves.[footnoteRef:63] [63:  Scottish government (n 40) 26 and 32.] 

The Scottish guidance provides several mechanisms through which this deliberative approach can be operationalised, including the establishment of lived experience panels, consultation with community organisations and targeted engagement with affected groups. However, as with other aspects of reflexive regulation, the effectiveness of these participatory mechanisms depends heavily on how public bodies choose to implement them. Evidence from the EHRC evaluation suggests a wide variation in practices, with some authorities developing sophisticated engagement strategies while others struggle to achieve meaningful consultation with affected groups, let alone deliberate with them.[footnoteRef:64] [64:  Equality and Human Rights Commission, ‘Evaluating the Socio-economic Duty’ (n 46).] 

3. Addressing Criticisms: Blame Avoidance and Reflexive Law
The UK coalition government’s decision not to bring the socio-economic duty into force was rooted in a scepticism of this reflexive approach to anti-discrimination law. Broadly speaking, the criticisms both at the time of the passing of the Equality Act 2010 and in the public pronouncements that followed it fell into three main camps. The first is the familiar refrain that the policy is merely a ‘tick-box’ exercise: that to the regulated, ‘equality has become about bureaucracy and box-ticking’ rather than improving people’s lives.[footnoteRef:65] The second is that it is ‘nothing more than a gesture’[footnoteRef:66]—a provision designed to get the political credit for action, without the need to commit resource. It is, in other words, ‘not substantive legislation’ but instead a kind of virtue signalling.[footnoteRef:67] Third, it gums up decision making in public authorities, particularly through impact assessments and consultations with affected groups, which unjustifiably slows down decisions or unnecessarily complicates them. As Theresa May (at the time the Minister for Women and Equalities) put it, ‘council services like bin collections and bus routes’ would be ‘designed not on the basis of practical need but on this one politically-motivated target’.[footnoteRef:68] [65:  Theresa May, HC Deb 11 May 2009, vol 507, col 573.]  [66:  Baroness Verma, HL Deb 18 November 2010, vol 722, col 918.]  [67:  Baroness Featherstone, HC Deb 18 November 2010, vol 518, col 1061.]  [68:  Theresa May, ‘Equality Strategy Speech’ (GOV.UK, 15 November 2010) <www.gov.uk/government/speeches/theresa-mays-equality-strategy-speech> accessed 28 December 2025. See also concerns by Baroness Warsi about extra burdens on local authorities struggling with limited budgets, Baroness Warsi, HL Deb 18 November 2010, vol 722, col 198.] 

There are two things to note about these criticisms for the purposes of the argument in this article. The first is that this tryptic—tick-box concerns, passing the buck and death by discussion—can be (and often is) applied to any attempt at reflexive regulation in whatever context, be it in environmental, labour market or corporate governance regulation. These are evergreen concerns about reflexive law that are not unique to the socio-economic duty. Second, they bear a striking structural resemblance to arguments in the literature on blame avoidance within political science more generally. This literature has long interrogated law and policy with a focus on box-ticking, passing of blame and diffusion through deliberation. I argue that criticisms of reflexive law can therefore be understood and ultimately addressed more effectively through an engagement with this research. This section puts that argument. I start by contextualising the discussion with a brief introduction to the focus of the blame avoidance literature, before aligning these common criticisms of the socio-economic duty against long-standing arguments in the field.
1. Criticisms of the Socio-economic Duty and Blame Avoidance
[bookmark: _Ref194750438]The analytical starting point of the blame avoidance literature is identifying interactions between two kinds of actors: blame shifters (those trying to move blame onto someone other than themself) and the blame shiftees (the target of the blame shifters).[footnoteRef:69] In most examples, the former are politicians and senior officials, and the latter are front-line bureaucrats or agencies. Of course, this is rarely a straightforward process. Sometimes it goes wrong for the blame shifters. Blame shiftees are not always just passive recipients of blame, but instead can engage in their own blame avoidance strategies to push blame back (often characterised as a ‘blame boomerang’) or diffuse it elsewhere.[footnoteRef:70] Likewise, the strategies adopted by the blame shifters may not be effective at preserving credit or even shifting blame in the first place. [69:  Gergana Dimova and others, ‘The State of the Field: Maps, Gaps, and Traps’ in Matthew Flinders and others (eds), The Politics and Governance of Blame (OUP 2024) 28–30.]  [70:  Christopher Hood, ‘The Risk Game and the Blame Game’ (2002) 37(1) Government and Opposition 15.] 

The broad literature analysing this blame avoidance behaviour examines two types of strategy: anticipatory and reactive. Anticipatory strategies aim to ‘keep blameworthy events’ from happening or to structure things so that one is in a strong position to shift or avoid blame should the worst happen.[footnoteRef:71] Reactive strategies are about how to respond when a blame event occurs, such as the ‘presentational strategies’ of framing events or shifting the blame to others.[footnoteRef:72] Given my focus in this article, I will be drawing exclusively on the literature examining ‘anticipatory’ blame avoidance strategies. [71:  ibid 592.]  [72:  For a detailed discussion of these, see ibid 47–65.] 

[bookmark: _Ref206761826]In legal scholarship more broadly, other concepts have been used to explore similar dynamics. For instance, the socio-economic duty could be criticised as sharing characteristics of what Lees and Pedersen term ‘performative law’: where ‘the legal commitment is—thanks to a lack of capacity or intention—a hollow commitment’.[footnoteRef:73] Here, ‘performative law’—legislation which is just ‘for show’[footnoteRef:74]—mixes ‘symbolic gesture’ with a ‘lack of substantive action’, echoing Feldman’s work on ‘law containing no law’ and research outside of legal scholarship on ‘signalling’, ‘credit-claiming’ and ‘public relations’.[footnoteRef:75] However, the argument in this article is in many respects a narrower one: I seek to demonstrate how key criticisms of reflexive law align with well-established blame avoidance strategies, regardless of whether they may also echo arguments surrounding ‘performative law’ too.[footnoteRef:76] [73:  Lees and Pedersen (n 33) 130.]  [74:  ibid 129.]  [75:  ibid 125, 129 and 130. On Feldman specifically, see also David Feldman, ‘Legislation which Bears no Law’ (2016) 37 Stat LR 212.]  [76:  ibid.] 

Table 1 provides a summary of the overlaps between criticisms of the socio-economic duty and blame avoidance theory explored throughout this section. The first column details a key feature in the design of ‘socio-economic duty’ outlined above, with the second and third columns detailing how it maps onto respective reflexive law strategies and blame avoidance critiques respectively. In the same spirit as Hood’s summaries of ideas in the blame avoidance literature, these columns set out the term generally used to describe the strategy, alongside a characterisation of its ‘motto’: a snappier summary of its meaning.[footnoteRef:77] I assess each strategy in turn below. [77:  For an example of Hood’s use of this approach, see Hood (n 70) 49, 70 and 92.] 



Table 1. A characterisation of reflexive law strategies and blame avoidance critique as applied to the socio-economic duty
	Socio-economic duty
	Reflexive law strategy
	Blame avoidance critique

	‘Due regard’ formulation
	Procedural stimulus
Motto: ‘Stimulate rather than dictate’
	Delegation of responsibility (‘agency’ strategy)
Motto: ‘Not my problem’

	Use of impact assessments
	Synchronising difference reduction
Motto: ‘Enable self-steering’
	Defensive protocolisation (‘policy’ strategy)
Motto: ‘We followed procedure’

	Emphasis on stakeholder engagement
	Deliberation
Motto: ‘Co-produce consensus’
	Diffusion by engagement
Motto: ‘Death by discussion’



‘Not My Problem’
Critiques of the reliance on procedural stimuli and broad definitional scope bear striking similarities to the range of ‘agency strategies’ of blame avoidance set out by Hood and explored across the blame avoidance literature.[footnoteRef:78] Agency strategies involve the deliberate structuring of responsibilities to minimise direct accountability for potentially controversial outcomes. Here, those seeking to avoid blame can arrange the ‘bureaucratic architecture’—the ‘constitutional status and administrative structures’—to either specify that someone else is to blame or obscure who is responsible for what.[footnoteRef:79] This kind of agency strategy is characterised elsewhere simply as the ‘pass the buck strategy’, where the blame shifter forces the blame shiftee to make ‘politically costly’ choices for them.[footnoteRef:80] Core to the design of reflexive regulation like the socio-economic duty is central government delegating both the interpretation of socio-economic disadvantage and the determination of appropriate responses to public bodies themselves. [78:  ibid 742–5.]  [79:  Matthew Flinders and Christopher Hood, ‘Blame Shields, Deals and Frames: A Fifty Year Perspective’ in Flinders and others (n 69) 742.]  [80:  Dimova and others (n 69) 24. For an examination of these arguments in the context of UK welfare reform, see Jed Meers, ‘Discretion as Blame Avoidance: Passing the Buck to Local Authorities in “Welfare Reform”’ (2019) 27(1) Journal of Poverty and Social Justice 41.] 

Much like the socio-economic duty, this kind of blame-avoiding strategy can operate across and between different tiers of government, described in the literature as a ‘multi-level blame game’.[footnoteRef:81] Empirical analyses of blame shifting in multi-level governance structures (and particularly the European Union, which has become a particular focus for this kind of work) show that policy makers at one tier of government tend to prefer shifting blame to other tiers (such as from central government to local government, and vice versa).[footnoteRef:82] However, it also shows that opportunities to shift blame are often constrained by the complexities of policy implementation; where shifting blame across tiers is not possible, policy makers in the same tier may still opt to shift blame among themselves.[footnoteRef:83] [81:  Tim Heinkelmann-Wild and Bernhard Zangl, ‘Multilevel Blame Games: Blame-Shifting in the European Union’ (2020) 33 Governance 953, 955.]  [82:  ibid 964.]  [83:  ibid.] 

‘We Followed Procedure’
A reliance on documentary processes seen in the design and delivery of a ‘procedural stimulus’ is a ‘standard government-bureaucracy reflex’ in the blame game.[footnoteRef:84] This is what Hood characterises as ‘protocolisation’: where an organisation adopts processes, rules, routines and procedures in an effort to diffuse blame away from the exercise of individual discretion, instead pointing to the completion of a standardised process.[footnoteRef:85] This, in turn, leads to the crafting of ‘tick-box procedures’, designed with the ‘imperatives of blame prevention re-engineering’ in mind, which leads to front-line workers spending their time ‘defensively ticking procedural boxes’ while ‘buried under paperwork’.[footnoteRef:86] [84:  Hood (n 70) 93.]  [85:  ibid 92–5. For a detailed discussion using the example of communication guidelines by civil servants as this type of anticipatory blame avoidance, see Sten Hansson, ‘Anticipative Strategies of Blame Avoidance in Government: The Case of Communication Guidelines’ (2017) 16(2) Journal of Language and Politics 219.]  [86:  ibid 93.] 

It is perhaps no surprise, therefore, that these standardised forms and processes so often form the focus of critiques of the duty. As Fredman points out, there is a tension in the role of the courts in encouraging these blame-avoiding practices. On the one hand, when discharging the PSED, it has been ‘consistently stressed’ that the statutory duty does not require a formal ‘equality impact assessment’, let alone dictate the parameters or form it takes.[footnoteRef:87] Part of the canon of PSED principles emphasised in Bridges, and applied routinely since, is that the duty is exercised with an ‘open mind’ and ‘is not a question of ticking boxes’.[footnoteRef:88] However, as successive challenges to public bodies have increasingly settled the principles at play, the more scope there is for ‘mere procedural compliance’ by ticking these principles off through form filling.[footnoteRef:89] The insight of the blame avoidance literature is that bureaucrats tasked with meeting these duties are not ‘passive agents’, but can adopt these practices as part of their own ‘defensive blame avoidance strategies’.[footnoteRef:90] [87:  Fredman, ‘Breaking the Mold’ (n 16) 277.]  [88:  See R (Bridges) v Chief Constable of South Wales [2020] EWCA Civ 1058, [2020] 1 WLR 5037 [175]. ]  [89:  Fredman, ‘Breaking the Mold’ (n 16) 277.]  [90:  Dimova and others (n 69) 30.] 

‘Death by Discussion’
This deliberative approach can also be criticised as a kind of blame avoidance. Hood identifies a canon of blame avoidance strategies under the banner of ‘partnership approaches’; techniques including joint working, multi-agency agreements and other forms of institutional machinery that become ‘so complex that blame can be shuffled about or made to disappear’.[footnoteRef:91] The motto he ascribes to this is ‘don’t go solo’—if would-be blamers struggle to identify who to blame given the ‘many hands’ involved in a policy’s development or implementation, then the blame can ultimately be deflected or diffused.[footnoteRef:92] [91:  Hood (n 70) 19.]  [92:  ibid 70 and 81.] 

[bookmark: _Ref194753648]This idea has been explored specifically in the context of policy consultations and other deliberative exercises. Characterised as ‘death by discussion’, the argument goes that consultation and deliberation can serve to diffuse the responsibility for decisions or make the process so ‘drawn out’ that ‘attention is lost’.[footnoteRef:93] Kevins and Vis have demonstrated empirically that this works.[footnoteRef:94] Using a scenario of a local council cutting homeless services (an apposite example when thinking of the socio-economic duty), they found that the public were less likely to attribute blame where consultative processes (in this case, a town hall meeting) had taken place.[footnoteRef:95] [93:  Philip Catney and John Henneberry, ‘(Not) Exercising Discretion: Environmental Planning and the Politics of Blame-Avoidance’ (2012) 13(4) Planning Theory & Practice 549, 562.]  [94:  Anthony Kevins and Barbara Vis, ‘Do Public Consultations Reduce Blame Attribution? The Impact of Consultation Characteristics, Gender, and Gender Attitudes’ (2023) 45 Political Behavior 1121, 1122.]  [95:  ibid.] 

They suggest that consultations make for such a ‘promising tool’ for blame avoidance for two reasons. First, by involving others in the chain of decision making—by consulting, co-producing or deliberating—the ‘clarity of responsibility’ for an overall policy and its impact is weakened.[footnoteRef:96] Second, in line with long-standing arguments rooted in the literature on procedural fairness, where individuals perceive that they and/or affected groups have a ‘voice’ in the decision-making process, they are more likely to perceive a policy decision as legitimate and therefore accept it and its consequences.[footnoteRef:97] For both of these mechanisms, the mere act of consulting can mitigate blame, regardless of whether it has any visible influence on the policy itself.[footnoteRef:98] [96:  ibid.]  [97:  ibid. This is a very long-standing debate in studies of procedural justice. See eg Tom Tyler’s work on the ‘opportunity to be heard’ in Tom Tyler, Why Do People Obey the Law? (Princeton UP 2006).]  [98:  Kevins and Vis (n 94) 1124.] 

These criticisms of the socio-economic duty can therefore be understood as concerns about blame avoidance behaviour. Couching them in this way provides a framework for examining their salience among civil servant participants in this study and the extent to which the design and implementation of the policy may impact on these attitudes. It is to this end that this article now turns.
4. Method
Having introduced the reflexive law elements of the socio-economic duty and explored how criticisms levelled against it can be understood through engagement with the blame avoidance literature, this section outlines the three datasets drawn on in the analysis below.[footnoteRef:99] First, semi-structured interviews were conducted with 10 staff working in equality roles (such as equality and diversity managers, inclusion managers and community engagement leads) across six local authorities—three in Scotland and three in Wales—in December 2024 to January 2025. The participants were recruited via direct email by the researcher based on desk-based research of their roles. These interviews explored their experiences of implementing these socio-economic duties, their reflections on impact assessment processes and their views on the accompanying government guidance. The interviews were intended to shape the data collection with English participants that followed. [99:  All components received ethical approval from the [REDACTED FOR ANONYMITY] ethics committee.] 

The other two datasets were collected via Prolific—a widely utilised online panel provider in social science research, including in studies involving civil servant participants.[footnoteRef:100] The data collection took place between January and March 2025. A total of 2152 participants who worked in the public sector (in roles other than teacher or frontline medical professional, such as nurse or doctor) were included a screening survey. This asked participants for a short, qualitative description of their current role, contextual questions (such as how long they had been in post) and—as an indication of how policy-facing their role is—whether they had participated in an equality impact assessment. Participants whose roles did not touch on policy development or implementation (for instance, maintenance staff, technical support staff or other manual workers) were screened out. This led to a pool of 990 civil servants who, broadly speaking, work in roles that touch on policy development and/or implementation. Of these, those who had indicated prior experience of equality impact assessments were invited to participate in the qualitative survey (with a final dataset of 267 completions). After the conclusion of the qualitative survey, all remaining participants—including those who had not indicated prior experience of equality impact assessments—were invited to participate in the survey experiment (with a final dataset of 432 completions). [100:  For two recent examples, see Donavon Johnson and Milena Neshkova, ‘When Do Bureaucrats Choose to Unburden Clients: A Randomized Experiment’ (2024) 102(3) Public Administration 1210, 1217; Rosanna Nagtegaal, ‘The Impact of Using Algorithms for Managerial Decisions on Public Employees’ Procedural Justice’ (2021) 38(1) Government Information Quarterly.] 

After a short video introduction to the study from the researcher, participants were directed to a page with three overarching qualitative questions, each accompanied by an open text box (see the Online Appendix). This led to a total dataset of 58,144 words, with participants taking an average of 22 minutes to complete the survey. These data were analysed inductively using reflexive thematic analysis to identify patterns across the dataset.[footnoteRef:101] [101:  See Virginia Braun and Victoria Clarke, ‘Using Thematic Analysis in Psychology’ (2006) 3(2) Qualitative Research in Psychology 77; Virginia Braun and Victoria Clarke, ‘Reflecting on Reflexive Thematic Analysis’ (2019) 11(4) Qualitative Research in Sport, Exercise and Health 589.] 

The survey experiment was designed to test these qualitative findings. I return to the hypotheses that underpin it in the dedicated section below, but set out the broad approach here. The survey design was a scenario-based ‘2×2’ experiment to test attitudes to different ways of introducing the ‘socio-economic duty’. The use of experimental designs such as this has been growing both in blame avoidance research and socio-legal studies more generally.[footnoteRef:102] After a short explanation of the ‘socio-economic duty’, participants were allocated randomly between scenarios that varied across two criteria: whether it was accompanied by an increase in resources and whether the EHRC had specific enforcement powers. These experimental treatments are set out in Figure 2. [102:  Given it is well suited to explorations of blame avoidance strategies, there have been increasingly calls for the use of experimental survey methods to address similar questions to those explored in this article across the literature. See eg Barbara Vis, ‘Taking Stock of the Comparative Literature on the Role of Blame Avoidance Strategies in Social Policy Reform’ (2015) 18(2) Journal of Comparative Policy Analysis: Research and Practice 122.] 

Figure 2. Experimental treatments for ‘resources’ and ‘enforcement’ in the survey experiment.
	
As part of implementing this socio-economic duty, the government has made announcements about funding and enforcement of the duty.
· [Resources present] On funding, £20 million in new funding will be allocated to support public bodies in implementing the duty. Each authority will receive funding proportionate to its size.
[OR]
· [Resources absent] On funding, no additional funding will be provided to public bodies for implementing the duty. Public bodies are expected to incorporate any implementation costs within existing budgets.
[AND]
· [Enforcement present] On enforcement, the Equality and Human Rights Commission will be given specific powers to enforce the duty, including issuing compliance notices to public bodies that fail to meet their equality duties and specifying actions they must take.
[OR]
· [Enforcement absent] On enforcement, the Equality and Human Rights Commission will provide guidance to public bodies, but will not have any specific powers to enforce the duty.



This 2×2 design therefore provides four possible scenarios: resources present with high enforcement; resources present with low enforcement; resources absent with high enforcement; and resources absent with low enforcement. Statistical analyses can then reveal whether these different scenarios have a significant impact on the dependent variables explored in the survey. These dependent variables included questions about the extent to which the participants thought the policy would be effective and to what extent it would be a ‘tick-box’ exercise. The survey design is set out in the Online Appendix.
5. Qualitative Findings: Resources, Tick-Boxes and Enforcement
Three key themes dominated the qualitative responses in the survey: the socio-economic duty being introduced at a time of acute financial pressures in the public sector and without additional resources of its own; concerns about it being treated by staff as a ‘tick-box exercise’; and the importance of such a duty being adequately enforced so decision makers can be held accountable. These are perhaps unsurprising themes to those familiar with the design and operation of these duties. However, when viewed in light of the blame avoidance literature, they reveal attitudes that cannot be understood solely through recourse to reflexive law theory alone. Concerns over resources and enforcement are both rooted in concerns over the ‘delegation of responsibility’ (the ‘agency strategy’ within the blame avoidance literature set out in Table 1). The ‘tick-box mentality’ lamented by participants can be viewed as a concern with defensive ‘protocolisation’ (the ‘policy strategy’ in Table 1). This section sets out each theme in turn.
1. Concerns over Resources
Across the sample, participants were concerned about a lack of resources. Participants suggested that ‘there’s no point giving a body extra duties without giving it the resources to carry it [sic] out’[footnoteRef:103] and that ‘if teams already struggle without this duty, they will struggle more with it’.[footnoteRef:104] This was set alongside widespread concerns about an increasingly challenging working environment in the ‘middle of a funding crisis’,[footnoteRef:105] where ‘we are already being asked to do more with less and are losing staff due to flat budgets’[footnoteRef:106] and where ‘public sector jobs have been cut to the bone so it can be very difficult for organisations to implement processes or policies such as this’.[footnoteRef:107] In an echo of the literature on ‘austerity localism’, participants underscored that they and their colleagues already felt ‘under-resourced’,[footnoteRef:108] ‘overworked’,[footnoteRef:109] ‘under extra pressure’[footnoteRef:110] and ‘extremely stretched’.[footnoteRef:111] [103:  Participant 5. A point also made in similar terms by Participant ea1dc17 6205ad0c 7c941ca1, who notes that it is ‘fairly pointless adding more policy with inherently requires more resources if there isn’t the budget to go with it’.]  [104:  Participant 26.]  [105:  Participant 27.]  [106:  Participant 25.]  [107:  Participant 28.]  [108:  Participant 29.]  [109:  Participant 28.]  [110:  Participant 30.]  [111:  Participant 31.] 

Participant 1 is currently working in a senior role in a local authority that is trying ‘to avoid s114’ (a reference to a section 114 notice issued under the Local Government Finance Act 1988 to councils who are unable to maintain a sustainable budget).[footnoteRef:112] In common with most of the sample, they support the idea of the policy, but raise concerns about how resource pressures caused by ‘relentless underfunding’ in their local authority have had a ‘profound impact on LAs [local authorities] and their ability to consider anything over and above the bare minimum/statutory duties—anything else feels largely like lip service’.[footnoteRef:113] Civil servants raising concerns about funding are hardly novel given the funding challenges faced by the public sector. However, this participant draws out three specific reasons why this is of particular concern for the socio-economic duty commencement that are reflected across the sample. The first is how effective deliberation and engagement in equality duties requires funding for it to be done in a meaningful and non-tokenistic way: [112:  For more on this financial ‘distress signal’, see Peter Murphy and others, ‘Written Evidence to the Housing, Communities and Local Government Committee on Local Authority Financial Sustainability and the Section 114 Regime’ (November 2020) <https://irep.ntu.ac.uk/id/eprint/42059/1/1400099_Murphy.pdf> accessed 5 April 2025.]  [113:  Participant 1.] 

I fail to see how Labour envisage LAs [local authorities] being able to do any of this without proper funding. The first things to go are the things which probably have most value to meaningful equalities work—so for instance, whilst there is work been [sic] done across my LA, in partnership with the community, VS [voluntary sector] and charitable organisations … a lack of funding, and the current budget crisis means it’s little more than reinventing stuff, or a firm favourite—re-naming it, but that being the only change.[footnoteRef:114] [114:  ibid.] 

Deliberative processes with affected groups cost time and money. In the context of a highly pressured spending environment, this led to concerns that to be ‘valuable’, instead of ‘tokenistic’, resources are required.[footnoteRef:115] Participant 2 characterises this as providing space for ‘more than documentation’: [115:  Participant 32.] 

There is a lack of adequate funding for effective implementation and engagement with stakeholders, so it can be tokenistic whereby consultations do not result in any actual change. I support the socio-economic duty as it acknowledges the role of economic inequality alongside other factors like gender and ethnicity. However, for it to be effective, it needs more than just documentation. There must be … proper funding—otherwise, it risks becoming another symbolic policy with little real impact.[footnoteRef:116] [116:  Participant 24.] 

Participants who had more experience of equality consultation exercises underscored the importance of resources for deeper work with affected groups, going beyond the well-worn consultations and surveys, such as by drawing on co-production techniques.[footnoteRef:117] Although this deeper engagement is more in line with the ethos of reflexive law outlined above, it comes with greater pressures on resources. [117:  See eg John McKendrick, Jill Marchbank and Stephen Sinclair, ‘Co-production Involving “Experts with Lived Experience of Poverty’ in Policy and Service Development in Scotland: A Rapid Review of Academic Literature’ (Scottish Poverty and Inequality Research Unit, 2021) <https://povertyinequality.scot/wp-content/uploads/2021/05/Co-production-involving-experts-with-lived-experience-of-poverty-a-rapid-review-May-2021.pdf> accessed 21 August 2021.] 

At present it does feel like a bit of a tickbox exercise—this isn’t due to not having the will to take these factors into account, it is due to the lack of resource. With adequate investment alongside the policy it could be so much better with true co-design and co-authorship with the affected groups, but at present lack of funding, time and preparation doesn’t allow it to be used to its full potential. Feels like it is an after-thought.[footnoteRef:118] [118:  Participant 25.] 

Even where participants were confident that some resources do exist for this kind of work, they underscored that additional support for expanding this would be hard to sustain in the face of pressures on front-line public services within their organisations. For example, Participant 3 works in the NHS and suggested that funding for deliberative processes will always be cut before the budget for primary care. A lack of such funding was, in their view, the fault of central government, rather than how local government or the NHS were managing their own budgets.
On resource I believe this does exist for supporting equality in decision-making. It is not as high as it should be, however I think this is the fault of national Government funding, not local government/NHS decisions. The whole way these bodies are funded needs to be revolutionised, as currently bodies are having to make cuts to areas that deserve more attention (e.g. in the NHS, funding for engaging the public would always be cut before funding for cancer services).[footnoteRef:119] [119:  Participant 33.] 

In addition to support for this engagement, participants underscored pressures on their time. Returning to Participant 1, they highlighted how staff—even when they may be committed to and knowledgeable about equalities work—have little time to allocate to this in the face of other competing demands.
Those of us who have the knowledge and expertise to contribute to this sort of work, however, are so beleaguered just trying to keep our heads above water in our day jobs, we’re reluctant, or just don’t have the space to take on anything else … If done well and properly, they [duties like the socio-economic duty] absolutely have the capacity to shape decisions, for the better, and to drive policy change—currently that’s not achievable, as we’re all engaged in firefighting/defensive practice in order to survive.[footnoteRef:120] [120:  Participant 1.] 

These problems of staff resourcing are not only about individual staff members having the time to meaningfully discharge equality duties, but also about the impact of staffing reductions on the shape and size of the broader staffing picture. For instance, participants referred to cuts to dedicated equalities and community teams leading to a lack of resource and organisational memory on effective inequalities work.
When EIA [Equality Impact Assessment] processes are adhered to they can be very useful … historically my Local Authority had a team who would guide other teams through the EIA process. As this was cut it is often left to other teams to figure things out for themselves, which causes issues with consistency.[footnoteRef:121] [121:  Participant 22.] 

Finally, resources were also raised in the context of being able to influence the actual policy decisions themselves. Returning to Participant 1, they underscore that the capacity for equalities work to influence change has become more limited than it had been earlier in their career.
Back in the day there was some scope for equality impact assessments to facilitate change—people had a bit more time, to think about the work, and consult, plus there was money available to develop frameworks collaboratively with local communities which were actually implemented—more than a form, they would have working groups, terms of reference, clear purpose and timescales, and had policy bods [people] driving them forward who had the skillset to bring the right people on board and drive the project.[footnoteRef:122] [122:  Participant 1.] 

More fundamentally, participants raised concerns that strategic decisions subject to this duty would (at least for now) largely concern those that would impact adversely on groups facing socio-economic disadvantage. There was a perceived lack of resource for making things better for these groups in terms of the design and delivery of policy itself.
I think this is important—it is something which should already be taken into account. However with reducing/stretched/under pressure budgets the government needs to be realistic about the fact that councils and health organisations will need to consider taking decisions which adversely affect lower socio-economic groups. For instance councils may need to consider reducing the number of libraries which is likely to adversely affect those in more deprived areas. In an ideal world the council would have sufficient funds to enact policies which support lower socioeconomic groups, however the funding is already falling short of what is needed.[footnoteRef:123] [123:  Participant 23.] 

What emerges, therefore, is a scepticism not about this new duty itself, but about attempting to introduce it at a time when public bodies are facing acute and sustained financial pressures.[footnoteRef:124] This is a concern with the ‘delegation of responsibility’ at a time when public authorities (particular in local government) are operating in a heavily constrained financial environment. Participant 1’s pessimism is indicative of the overwhelming importance of resources as a theme across the sample: [124:  For a broader analysis of these kind of arguments in the context of the ‘austerity localism’ literature, see Vivien Lowndes and Lawrence Pratchett, ‘Local Governance under the Coalition Government: Austerity, Localism and the “Big Society”’ (2012) 38(1) Local Government Studies 21.] 

Sorry, possibly overly pessimistic, however, given the spending controls in place currently, in order to avoid s114 [section 114 of the Local Government Finance Act 1988], the idea we’ll be doing more to improve equality strikes me as slightly perverse—like the way the Tories implement things—create a system in which people are forced to fail, then punish them for failing.[footnoteRef:125] [125:  Participant 1.] 

The next subsection turns to a related theme that emerges in response to managing reflexive law duties in the context of limited resources: concerns about a ‘tick-box mentality’.
Concerns over a ‘Tick-Box Mentality’
Participants routinely referred to the materiality of the equality impact assessment process—the Microsoft Word or Excel files, PDFs, online interfaces, staff intranets and other materials that constitute the steps taken as part of an impact assessment. These were rarely spoken of fondly. These are the ‘formulated templates’ or the ‘formidable forms for one thing or another’[footnoteRef:126] characterised as the ‘kind of document you message a colleague for and see if they can find it in an old folder’.[footnoteRef:127] References to a ‘tick box’, ‘check box’, ‘paper exercise’ and ‘lip service’ process abounded in the sample. Participant 7 underscored the challenge of getting the balance right when designing a documentary process for an equality impact assessment. As they put it: ‘it’s really hard to design paperwork that is thorough, but not overwhelming and that doesn’t encourage a “tick box mentality”’.[footnoteRef:128] [126:  Participant 8.]  [127:  Participant 9.]  [128:  Participant 7.] 

In the blame avoidance literature outlined above, this is a concern with ‘defensive protocolisation’: the use of standardised documents, protocols and processes to provide a substitute for the exercise of genuine discretion to absolve an organisation or individual from blame.[footnoteRef:129] This ‘tick-box mentality’ took three forms across the sample. The first was what one participant described as ‘reverse engineering’ of an EIA, a problem they defined as: ‘whereby desired policy outcomes are determined from the outset and only then are means considered (often half-heartedly) to appear to satisfy equality obligations in terms of how those predetermined outcomes are delivered’.[footnoteRef:130] [129:  Hood (n 70) 92–5.]  [130:  Participant 18.] 

This is the temporal dimension of an impact assessment process. Participants highlighted circumstances where the impact of a decision on groups may technically happen prior to a policy being introduced but, in reality, by then it was completed too late to make a meaningful impact on a decision. Participant 19, a Senior Policy Manager in the Civil Service, noted:
The impact assessments are made prior to the final decision, yes, but often so late in the process that it is hard to make revisions to adapt to any findings. The policy has often already been formed and socialised with stakeholders. Impact assessments should consider actual quantifiable evidence of the effect on groups while policy options are still open, not while refining the final choice.[footnoteRef:131] [131:  Participant 19.] 

Similar sentiments were echoed across the sample, with impact assessments being described as something that is often ‘filled in, in a rush at the end of a process and not at the start’,[footnoteRef:132] and ‘often the last step before a policy or service specification is approved where it would be more useful to do them as a first step’.[footnoteRef:133] This is what Participant 34 argued served a ‘performative version of equality’, where senior staff can ‘look like they’ve thought about it’: [132:  Participant 17.]  [133:  Participant 20.] 

In my experience they’ve been a tick box exercise for a performative version of equality. The ones I’ve been involved in have been done after changes have been made when in my opinion it should be one of the first parts of a change project. Maybe in other departments this is the case but not what I’ve experienced, usually it is just for senior leaders to look like they’ve thought about it yet it always comes as an afterthought.[footnoteRef:134] [134:  Participant 21.] 

Alongside this problem of ‘reverse engineering’, the second aspect to this ‘tick-box mentality’ were concerns about a ‘copy-and-paste’ approach: forms being completed using responses from prior, often completely disconnected assessments for other policies and decisions. Here, content was simply rolled over or modestly repurposed from one completed form to fit another new policy. This was characterised as forms being ‘a necessary admin task … copied and pasted from previous submissions’.[footnoteRef:135] Participant 35, a civil servant in a central government department, noted this process of copying over material from one submission, then tailoring it to the current proposal: [135:  Participant 11.] 

Some colleagues/Departments see the Equality Impact Assessment as a tickbox exercise in the policy making process, and don’t put enough effort/time into it. They look at other previously completed assessments and copy over some of the ideas/general principles then tailor it to their policy proposal. I have attended boards where a decision is being discussed, and although the assessment is included in the papers distributed to attendees, there is no way to check whether it has been read and understood by all involved in decision-making.[footnoteRef:136] [136:  Participant 10.] 

This was not only about copying and pasting the content itself, but also replicating the process more broadly. Participants underscored how the ‘same process’ is followed across all decision types, particularly when engaging affected groups and other stakeholders:
Often any issues raised are brushed under the carpet so to speak. The same process is followed regardless of the project, it’s not innovative. It’s not particularly a wide consultation. Many residents don’t have a voice, those that attend and share their thoughts are those who have been chosen because they were in the right place at the right time or because they know the right people.[footnoteRef:137] [137:  Participant 11.] 

It is worth underscoring that, taken together, these two themes sit at odds with the requirements of the PSED, which has already been reflected in English law for some time. The consideration of the duty has to occur as an identifiable part of the decision-making process, not simply as a ‘rear-guard action’ after a policy has already been formulated, or even introduced.[footnoteRef:138] The sentiments of participants—that many of these processes end up being ‘reverse engineered’—therefore points to widespread non-compliance with the principles underpinning the PSED, even where an EIA is produced. [138:  Bracking (n 34) [25].] 

However—as the final theme in these concerns about a ‘tick-box mentality’—participants generally saw these documentary processes as part of structuring the thinking of the form-filler, rather than determinative of the process in their own right. This was tied to two issues. First, the physical format of these documents sometimes constrained or failed to reflect the reasoning adopted by the civil servant filling in the form. This is a problem Hood characterises as the ‘limitation of discretion’ through ‘information architecture’, such as software systems preventing users from ‘leaving blanks’ in forms or accessing later tasks before finishing earlier ones.[footnoteRef:139] For instance, Participant 9 works at a public sector organisation which uses an Excel file for their equality impact assessment. In common with critiques of form-based processes in the public sector elsewhere in socio-legal studies, the rigid categorisation mandated in drop-down menus led to problems reflecting nuance in the process: [139:  Hood (n 70) 96.] 

The documents are built in an Excel with drop-down menus etc sometimes this means it lacks functionality. For example, if there’s only yes and no answer to a question put your response really doesn’t fit into either box because it’s nuanced it comes quite difficult to use the template.[footnoteRef:140] [140:  Participant 9.] 

Second, participants underscored that the mentality of the form-filler was as important as the physical shape and content of the form itself. Any process is ‘reliant on how committed the person filling in the assessment is and how seriously it’s taken’.[footnoteRef:141] Those who bring a ‘restrictive’ approach to a documentary process in turn limit the extent to which it can inform their thinking: [141:  Participant 12.] 

The danger is sometimes that the forms themselves are followed too restrictively and become almost tick box exercises. They can limit open thinking if followed too strictly. They can sometimes be misunderstood and this then can prevent better solutions or options being considered. They require open and very honest thought to make them more effective when used.[footnoteRef:142] [142:  Participant 13.] 

The role of senior management was seen as particularly important for shaping the approach of form-fillers, both in terms of providing support and in shaping broader organisational culture:
I’ve seen some good and some terrible EIA documents. I think much depends on the management structure and support offered. An EIA can often be perceived as a box ticking exercise and delivered without any real thought—especially where teams are under resourced and where there is little support from higher levels of management … However in an organisation in which senior leadership recognise and value EIAs—and support their delivery it can be a powerful tool for service improvement and delivery.[footnoteRef:143] [143:  Participant 14.] 

Concerns about this ‘tick-box mentality’ described by participants is an echo of the ‘defensive protocolisation’ argument in the blame avoidance literature. Participants were concerned about ‘reverse engineering’ assessments after decisions have effectively already been made; ‘copy-and-paste’ approaches that recycle content across different policies; and constraints imposed by the physical format of assessment documents themselves. While participants widely criticised these tendencies, they also recognised that the effectiveness of EIAs ultimately will depend less on the forms themselves than on organisational culture, senior leadership commitment and the mindset of those completing them.
Concerns over Enforcement and Accountability
The final key theme that emerged from responses speaks directly to long-standing debates about the enforceability of equality duties. Fredman and Spencer have long argued that ‘due regard’ formulations can end up ‘merely requiring a body to consider the need to promote equality, not to take any action’, warning that authorities can discharge their duty if they pay ‘due regard’ but decide to do nothing, as ‘the law specifies no end result’.[footnoteRef:144] The participants’ calls for effective enforcement and accountability mechanisms echo their 2006 wish list submitted to the UK government’s Discrimination Law Review, which underscores (among other things) the importance of an ‘action-based’, ‘goal-oriented’ and ‘progressive’ approach.[footnoteRef:145] This may initially appear to be at odds with the concerns about resources and a ‘tick-box mentality’ outlined above, but calls for effective enforcement often sat alongside participants speaking to these other two themes. [144:  Sandra Fredman and Sarah Spencer, ‘Delivering Equality: Towards an Outcome-Focused Positive Duty Submission to the Cabinet Office Equality Review and to the Discrimination Law Review’ (June 2006) 2 <www.compas.ox.ac.uk/wp-content/uploads/ER-2006-Equal_Opportunities_Review.pdf> accessed 21 August 2025.]  [145:  ibid 10.] 

The data reveal widespread anxiety that without proper enforcement, the socio-economic duty risks becoming ‘another symbolic policy with little real impact’.[footnoteRef:146] This aligns with Fredman and Spencer’s argument for an action-based duty that requires public bodies to act, not merely to have ‘due regard’ to the need to do so. As Participant 24 explains: [146:  Participant 24.] 

I support the socio-economic duty as it acknowledges the role of economic inequality alongside other factors like gender and ethnicity. However, for it to be effective, it needs more than just documentation. There must be clear accountability, proper funding, and real enforcement—otherwise, it risks becoming another symbolic policy with little real impact.[footnoteRef:147] [147:  ibid.] 

Without such mechanisms, this participant notes, policies feel like a ‘mere formality’ rather than a ‘tool for change’:
Policies are not always enforced which makes their enforcement seem like a mere formality rather than something important. Improving these issues requires increased funding, real representation, and more accountability for actual results … In my experience, Equality Impact Assessments often feel like a formality rather than a real tool for change … There’s rarely follow-up or accountability.[footnoteRef:148] [148:  ibid.] 

Participants’ emphasis on ‘measurable outcomes’[footnoteRef:149] and ‘intended outcomes’[footnoteRef:150] reflects Fredman and Spencer’s goal-oriented approach, which specifies that public bodies should achieve equality rather than just pay due regard to the need to do so. This concern about ‘weak’ forms of ‘enforcement and evaluation’ led participants to suggest that clear outcomes were required to ensure that the duty would live up to ‘its full potential and not just [be] a paper exercise’.[footnoteRef:151] Participant 15’s observations directly mirror Fredman and Spencer’s warning about authorities discharging their duty without adequate monitoring: [149:  Participant 36.]  [150:  Participant 37.]  [151:  Participant 38.] 

I think it is a great idea, as long as it is genuinely implemented. Thought needs to go into to monitoring how such processes are audited; simply having the impact assessments completed isn’t enough in my view. How are public bodies going to prove that they have taken the results into account? Will it just be a question of paying lip service to it and carrying on regardless, or will there be genuine consideration into how different socio-economic groups are affected? I remain unconvinced that public bodies will properly engage with this.[footnoteRef:152] [152:  Participant 15.] 

The call for independent forms of ‘auditing’ and ‘oversight’ aligns with Fredman and Spencer’s ‘review–diagnosis–consult–action–monitor’ approach and their specific recommendation to ‘monitor and make public the baseline assessment and annual progress in the authority’s progressive realisation of equality’. As Participant 16 puts it, this is part of the accountability measures that need to be in place to ensure that the duty is not ‘all about tick boxes and being seen to do the right thing’:
I think public organisations need to be audited independently. At the moment it’s all about tick boxes and being seen to do the right thing. I think equality and its impact should be advanced by senior personnel and they need to accountable and when scrutinised should be able to demonstrate the actions and measures they have taken. This poses the question were the measures correct and needed and what if any impact they have had.[footnoteRef:153] [153:  Participant 16.] 

This same point is echoed by Participant 17, whose observation about equality impact assessments being ‘filled in to get things through, not to holistically solve a problem’, illustrates how the absence of external accountability undermines the progressive nature of the duty—what Fredman and Spencer describe as requiring ‘ongoing action’ toward equality goals:
There is a lack of external oversight and accountability for equality. Working in a public sector body, whilst we do EQIA assessments, you aren’t encouraged to be honest, it’s more that you are encouraged to say you have thought about it … Honestly, they are complex and tokenistic. They are filled in, in a rush at the end of a process and not at the start. They are filled in to get things through, not to holistically solve a problem and are very rarely challenged or monitored.[footnoteRef:154] [154:  Participant 17.] 

Contrary to traditional blame avoidance theory, which suggests policy actors prefer less accountability, participants actively welcomed enforcement mechanisms as institutional protection. Civil servants appear to value enforcement not simply as a tool to ensure compliance, but as a mechanism that elevates equality considerations within an organisation where competing priorities abound. Participants referred to having a ‘stick’, which is ‘more effective than the hearts and minds’—even if they ‘don’t want it to be about compliance … that’s actually when our senior people listen’.[footnoteRef:155] As one participant put it: [155:  Participant 39.] 

I think we do need this one. Because I think it is so important, and I think having the stick lets you do like it’s the thing that opens the door that says, okay, everyone’s got to go in the training. Yes, you do need to include it in the impact assessment. It kind of it gets that senior management buy in because you go, well we have to do this. You know it’s not just the right thing to do. We actually have to do this legally. So I think the stick needs to be there.[footnoteRef:156] [156:  Participant 40.] 

In the context of a public sector that has ‘got too many sticks’, having a duty of this kind on a statutory footing was seen as an important way of ensuring ‘buy in’ across the organisation:
So from our perspective, anything that’s statutory, anything that’s got legal requirements will get a much better buy in right across the board … in terms of regulatory bodies, in terms of local authorities and services, those legal duties and requirements are certainly in the senior leadership team is headed it’s on that agenda.[footnoteRef:157] [157:  Participant 41.] 

This finding that statutory requirements generate ‘much better buy in right across the board’ supports Fredman and Spencer’s argument for moving to a broader conception of enforcement. Stronger enforcement would not only ‘reduce the danger that [authorities] adopt a tick box approach’, but would also empower civil servants to elevate equality considerations within organisations. Rather than viewing enforcement as an impediment that blame-avoiding actors would resist, this analysis suggests that the stick of enforcement mechanisms may function as a form of institutional protection, providing leverage in resource allocation discussions and decision-making processes.
6. Quantitative Findings: An Experiment with Civil Servants
The qualitative findings presented above reveal a complex picture: civil servants generally support the socio-economic duty in principle but express concerns about its implementation in practice. These coalesce around three interrelated themes that echo arguments made in the blame avoidance literature: resource constraints, the risk of a ‘tick-box mentality’ and a view that robust enforcement is needed. These themes suggest that civil servant attitudes on the implementation of reflexive discrimination law are shaped by resources and enforcement, with important implications for how the duty may function in practice and its support among the civil service. This section details an experiment with civil servants that tests the interactions between these key themes identified from the qualitative data: resources, enforcement and perceptions of the policy being a ‘tick-box’ exercise.
In the existing literature, enforcement is often tied to a corresponding increase in blame avoidance behaviour.[footnoteRef:158] The argument goes that greater enforcement of a particular regulation can in turn lead to the regulated bodies relying more heavily on defensive forms of protocolisation (the kind of ‘tick-box’ perception explored in the qualitative data). However, the findings above suggest that civil servants may consider that greater enforcement and accountability leads to a more effective policy that is less likely to be a ‘tick-box’ exercise. The presence of resources, on the other hand, is rarely explored in experimental studies, even if they are regularly interrogated in the broader literature on blame avoidance and ‘passing the buck’ in policy design.[footnoteRef:159] [158:  See Wenyan Tu, ‘Unpacking the Accountability Cube and Its Relationship with Blame Avoidance’ (2022) 26(3) Public Management Review 701.]  [159:  See eg Meers (n 80).] 

Drawing on these insights, this section tests two hypotheses. First, given the consistent emphasis participants placed on both resources and enforcement as preconditions for effective implementation, I hypothesise that the absence of both factors would produce the most negative perceptions of the policy:
H1: The ‘No Resources + No Enforcement’ condition will produce the highest levels of ‘tick-box’ perceptions and the most negative attitudes of policy effectiveness.
Second, while both resources and enforcement emerged as important factors in the qualitative data, the resource constraints were frequently lamented as the fundamental barrier to meaningful implementation. Even with robust enforcement mechanisms, participants suggested that without adequate resources, public bodies would struggle to do more than superficial compliance. This suggests that:
H2: Resources will have a stronger positive effect on perceived effectiveness and ‘tick-box perceptions’ than enforcement will.
The survey experiment results show clear support for H1 and H2: varying levels of resources and enforcement had a significant impact on perceptions of the effectiveness of the policy and whether it was a ‘tick-box’ exercise. Responses to each question are shown in Figures 3 and 4 respectively.


Figure 3. Stacked bar chart on perceptions of the duty being a ‘tick-box’ policy by experimental condition
[image: ]
Figure 4. Stacked bar chart on perceptions of the duty’s effectiveness by experimental condition
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The effects were large. For participants who saw the resources present + high enforcement scenario, 20% disagreed that the policy would be a ‘tick-box’ exercise, compared to 6% of those who saw the resources absent + low enforcement scenario. Likewise, 18% of those who saw the former thought the policy would be ‘not at all effective’ compared to 38% who saw the latter. The combination of other factors sat in the middle of the two, with negative attitudes being marginally higher for the resources absent + high enforcement scenario than for the resources present + low enforcement scenario.
To explore the significance and interaction of these factors further, Table 2 details the results of a two-way analysis of variance (ANOVA) statistical test. This test examines the effects of resources and enforcement on ‘tick-box’ perceptions and policy effectiveness. It does so by assessing whether the differences in means between these variables are statistically significant or could be due to random chance.
[bookmark: _Hlk206840752]Table 2. Effects of resources and enforcement on policy effectiveness and ‘tick-box’ perceptions: two-way ANOVA results

	Descriptive statistics by experimental condition

	Experimental condition
	Policy effectiveness
	‘Tick-box’ perception

	
	Mean score
	Number
	Mean score
	Number

	Resources absent + low enforcement
	1.75
	110
	4.31
	112

	Resources absent + high enforcement
	2.02
	123
	3.88
	129

	Resources present + low enforcement
	2.15
	82
	4.01
	83

	Resources present + high enforcement
	2.18
	103
	3.74
	106


	Main effects and interaction

	Experimental condition
	Policy effectiveness
	‘Tick-box’ perception

	
	F-ratio
	Significance
	F-ratio
	p

	Resources
	13.82
	<0.001***
	5.80
	0.016*

	Enforcement
	3.96
	0.047*
	15.18
	<0.001***

	Resources × enforcement
	2.20
	0.138
	0.77
	0.381


Policy effectiveness was measured on a 5-point scale (1 = not at all effective to 5 = very effective). ‘Tick-box’ perception was measured on a 5-point scale (1 = strongly disagree to 5 = strongly agree that the policy is likely to be a ‘tick-box’ exercise). *p < 0.05, ***p < 0.001.
The analysis in Table 2 supports both H1 and H2. Participants in the condition with neither resources nor strong enforcement (resources absent + low enforcement) reported the highest levels of ‘tick-box’ perceptions (a mean of 4.31 on a 5-point scale). This same condition also produced the most negative effectiveness ratings (a mean of 1.75). Resources had a stronger positive effect on perceived policy effectiveness than enforcement did. The presence of resources increased effectiveness ratings substantially, while enforcement had a more modest impact. When examining ‘tick-box’ perceptions, this pattern was reversed—enforcement had a stronger effect than resources did. The interaction between resources and enforcement was not significant, suggesting that they each independently have an effect.
These findings reveal that resources and enforcement each shape civil servants’ perceptions of reflexive discrimination law. Rather than higher levels of enforcement seemingly triggering ‘defensive protocolisation’ sentiments, civil servants saw higher enforcement as reducing the likelihood of the policy being a ‘tick-box’ exercise. Likewise, the centrality of resources to shaping perceptions of overall policy effectiveness is consistent with the qualitative findings. Civil servants working in a difficult financial environment saw a policy without resources as likely to be significantly less effective at achieving its aims.
7. Conclusion
The Office for Equality and Opportunity’s consultation on equality law contains a section on ‘implementing the socio-economic duty’.[footnoteRef:160] It starts by setting out the scale of the challenge, with 18% of people in the UK living in absolute poverty after housing costs, including 3.6 million children, before suggesting that as ‘part of our work to address this’, the socio-economic duty will require public authorities to ‘determine whether they might be able to reduce any socio-economic inequalities through their decision-making’, whether it be education, health, housing and so on.[footnoteRef:161] The socio-economic duty has the potential to catalyse change in response to this overarching aim. The analysis in this article points to a civil service that is broadly welcoming of the policy and commends its aims, but nevertheless raises concerns over what it can achieve in practice without adequate enforcement and resources. [160:  Office for Equality and Opportunity (n 1) 30–1.]  [161:  ibid.] 

The overarching argument in this article is that understanding criticisms of the design, implementation and potential of this textbook example of a ‘reflexive law’ tool can be enriched by engagement with the literature on blame avoidance. Key features of the ‘socio-economic duty’ (shared in similar reflexive law tools, like the PSED)—its use of the due regard formulation, reliance in practice on impact assessments and emphasis on stakeholder engagement—all chime with strategies analysed in the blame avoidance literature—delegation of responsibility, defensive protocolisation and diffusion by engagement. Indeed, participants echoed blame avoidance frames in their responses, raising concerns that the policy could end up being ‘like a gesture by the government to look like it’s doing something without having to expend much money or effort’[footnoteRef:162] or ‘a good political move to look good and that they’re for equality, without having to do anything at all’.[footnoteRef:163] When these attitudes are understood as concerns about blame avoidance behaviour, research can draw on this literature to begin to address them—in this case, the levels of enforcement and resources significantly predicted whether civil servants would see the socio-economic duty as a ‘tick-box’ exercise or as otherwise ineffective. [162:  Participant 5.]  [163:  Participant 6.] 

This argument raises a number of questions. First, why do civil servants support greater enforcement and accountability? This was a clear theme in the qualitative data and was significant in shaping attitudes in the survey experiment. The qualitative data suggests that enforcement is part and parcel of a policy achieving salience in a sector facing multiple competing demands with (again) limited resources. In the context of a public sector that has ‘got too many sticks’, having a duty of this kind on a statutory footing and with adequate enforcement was seen as an important way of ensuring ‘buy-in’ across an organisation.
This is not necessarily just about judicial enforcement. Indeed, no respondents referred specifically to judicial review or ‘court’ oversight. As Hepple has long argued, effective enforcement of equality duties should focus on developing ‘the capabilities of those who are regulated’.[footnoteRef:164] This can and should be more deliberative in approach, with the enforcement agency (here the EHRC) seeking to ‘inform and persuade’ by working with stakeholders to set ‘objectives and measur[e] progress’—with the threat of compliance notices and sanctions to follow as a ‘last resort’. [footnoteRef:165] In this same spirit, the most recent EHRC evaluation sees public bodies call explicitly for the EHRC to have a greater role in ‘supporting duty bearers’ throughout their implementation of the duty.[footnoteRef:166] [164:  Bob Hepple, ‘Enforcing Equality Law: Two Steps Forward and Two Steps Backwards for Reflexive Regulation’ (2011) 40(4) ILJ 315, 334.]  [165:  ibid.]  [166:  Equality and Human Rights Commission, ‘The Socio-economic Duty’ (n 46) 35.] 

Second, are there prior conditions for reflexive discrimination law to be effective? The data explored in this article suggests that the attitudes of civil servants are shaped by their experiences of the acute resource constraints that currently abound in the public sector. Much like in the ‘austerity localism’ literature, more responsibility without more resources can be seen as an effort to ‘pass the buck’ rather than one to empower. Concerns about resources are not just boilerplate pleas that could come from any civil servant across the UK public sector. They were tied to specific concerns about ‘tokenistic’ (or non-existent) consultation with affected communities; staff time to undertake any meaningful assessment in the context of increasing competing demands; and the hollowing out of internal capacity within public sector organisations, particularly local government, to support staff discharging this duty in the way they would want to. This suggests that views about reflexive law are context specific.
Third, and relatedly, how do these dynamics differ for other applications of reflexive discrimination law? As outlined above, most analyses of these kinds of duties focus on the private sector, particularly in respect of labour market regulation. The socio-economic duty (and the PSED) is an example of the public sector using reflexive discrimination law against itself. However, blame avoidance strategies—much like the tenets of reflexive law—are not confined to the public sector; they bite equally for how the government approaches its regulation of private companies and other actors.
Finally, how do these dynamics differ in the application of reflexive law more generally? Outside of the confines of discrimination law, reflexive law tools have been influential in financial services, and environmental regulation in particular, alongside a cornucopia of other fields. Again, these are not immune from criticisms rooted in blame avoidance dynamics—indeed, environmental regulation is a pressing example of their potential application.[footnoteRef:167] The arguments that apply to reflexive discrimination law here also bite on reflexive law in other contexts. [167:  See Michael Howlett, ‘Why Are Policy Innovations Rare and So Often Negative? Blame Avoidance and Problem Denial in Climate Change Policy-Making’ (2014) 29 Global Environmental Change 395; Catney and Henneberry (n 93).] 
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