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INTRODUCTION
The creation of the EU Settlement Scheme was a massive, unprecedented operation, to register millions of EU nationals and family members living in the UK, in a short space of time.   
The scheme implemented the UK’s obligations under the Withdrawal Agreements to protect rights after Brexit. However, in order to avoid making welfare payments to a small cohort of EEA nationals, UK authorities have been arguing that EUSS status is not in itself proof that someone has Withdrawal Agreement residence rights,[footnoteRef:4] in effect severing the link between the two schemes. This means that none of the 6 million+ people registered with the EUSS knows whether they are residing on the basis of the Agreement or not – but they have been led to believe that they are. They do not even know that they do not know.  [4:  C v Oldham [2024] EWCC 1 (Case J05MA951) a section 204 Housing Act 1996 appeal, 22 May 2024, Hynek v Islington K40CL206; 24 May 2024, Fertré v Vale of White Horse District Council [2024] EWHC 1754 (KB) 8 July 2024.] 

This means, that instead of providing documentary evidence of someone’s WA status, and effectively passporting the holder to WA rights, the EUSS offers profound uncertainty not only for whether someone has access to equal treatment rights, but also whether someone with EUSS status even falls into the scope of the WA at all. This means that the UK has failed to discharge its obligations to provide clear evidence of WA residence status, and also means that it is quietly stoking up a route to future mass disentitlement. 
The Withdrawal Agreement has long-lasting consequences. It supposedly protects the rights of EU citizens in the UK (and their family members) for their lifetimes, and the lifetimes of their children. But the very residence status which was meant to give real-world effect to the WA has been casually severed from the Agreement. There are three main drivers for this problem: (i) the EUSS and the WA contain different conditions; (ii) the EUSS introduces, as permitted by the WA, a constitutive scheme, which is different to pre-Brexit schemes, and has legal consequences that neither the EU nor the UK government have properly addressed; and (iii) the UK government wants to rely on its pre-Brexit ability to tolerate the presence of some EU nationals without according them equal treatment rights to benefits. 
In the next section, this article analyses the policy and legal journey leading to the current divergence of rights, identifying where short-term, administrative fixes resulted in the EUSS and WA having two different sets of conditions. Section two highlights the tortured saga of the UK’s treatment of the broad ‘personal scope’ provision (Article 10 WA), as a cautionary tale of exactly why it is important that residence and equal treatment rights provided for in an international legal instrument should not be ignored in favour of simply trusting the UK to be nice to EUSS status holders. 
The third section will then turn to the current litigation over the rights of EUSS status holders; focusing on the question of whether an award of pre-settled status is confirmation of temporary residence rights under Article 13 WA. We argue that the position of the UK authorities is incoherent, unlawful and dangerous, for three key reasons: first, if EUSS is not documentary evidence of a Withdrawal Agreement based residence right – then what is? By failing to provide any such evidence, the UK has failed to fulfil its obligations under Article 18 WA. Second, if the EUSS is not documentary evidence of the Withdrawal Agreement based residence right, then what is it? The imposition of a mandatory registration process with severe consequences for non-compliance was justified as being permitted by Article 18 WA. If, in fact, it was not a WA status, then it was an act of mass discrimination on the grounds of nationality, given that EU citizens were required to go through a burdensome administrative process that was only imposed because of their nationality, was not permitted by the WA, and was not required of UK nationals. And finally, third, if EUSS status is not WA residence status, then the UK has created a permanent, secret disjuncture affecting not only people with pre-settled status, but also anyone with settled status – and that disjuncture may not become apparent for years, or decades to come, when at some point, rights-holders need to rely on their WA status, believe they have evidence of it, and discover they do not and never did have such evidence. It is this Windrush-effect in the making that is the subject of the final section, which notes that at a moment’s notice, EUSS holders may find that they have to re-litigate their Withdrawal Agreement status, and will be expected to undertake a vast documentary archaeological dig, never having been told that they needed to collate evidence in the first place.
PRAGMATISM AND PAPERWORK: DESIGNING THE EUSS
The Withdrawal Agreement protects the residence rights for EEA nationals in the UK (and vice versa) before Brexit.[footnoteRef:5] Under Article 18 WA, Member States can choose to implement this protection in two main ways – through activating the power to create a new, constitutive residence status under Article 18(1) and requiring all EEA nationals and their family members to register, or by continuing to rely on a declaratory scheme, where people might have to demonstrate that they meet the conditions in the WA at subsequent points (along the lines of EU free movement law),[footnoteRef:6] for example when seeking to establish eligibility for welfare benefits. The UK opted for the former, and introduced the EU Settlement Scheme requiring EU citizens and their family members to register for a new immigration status by a specific deadline. This is a novel phenomenon in the EU legal order, which has long rested on the declaratory rights option – you must meet the conditions to have the rights, but meeting the conditions should be enough. Member States have been allowed to require EU migrants to register, but such registration has not been part and parcel of the status; failure to comply could lead to a sanction which must not be disproportionate, and the EU migrant could still have an underlying right to reside.[footnoteRef:7] Conversely, it is possible to have registered but also be found not to have the status in question if the conditions of residence are not met;[footnoteRef:8] ultimately, in a declaratory scheme, the important thing is meeting the substantive, rather than administrative, conditions of residence. Registration is not necessary for the right to subsist, but nor is it sufficient. Instead, using the powers under Article 18 WA, the UK has constructed the EUSS as constitutive, where the administrative registration itself is a necessary element of the status. The standard flipside of a constitutive scheme is that having successfully registered is then sufficient to demonstrate status. Examples might be passports or driving licenses; your entitlement to travel under a passport, or to drive, are not enough on their own – you must have the document. But you should not expect to have to demonstrate your entitlement to that document every time you rely on it.   [5:  Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union and the European Atomic Energy Community [2019] OJ C 384/1 (Withdrawal Agreement).]  [6:  Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States [2004] OJ L158/77 (Directive 2004/38).]  [7:  Directive 2004/38, Arts. 5(5); 8(2); 9(3); 20(2).]  [8:  Case C-333/13 Dano ECLI:EU:C:2014:2358.] 

However, so far, the UK government has only shown appetite for the ‘necessity’ element of a constitutive status, opting for a hybrid scheme where registration is necessary but not sufficient. If the deadline for applications were missed, EU citizens would lose their residence rights in the UK (unless the Home Office accepts that there have been reasonable grounds for making a late application). With these higher stakes in mind, this section examines how the construction of the EUSS, including the political and policy choices made, established a scheme with different conditions of entitlement from the Withdrawal Agreement, leading to the phenomenon some have termed the ‘true’ and ‘extra’ cohort. This policy development set in motion the dislocation of the EUSS from the Withdrawal Agreement, and a legal patchwork of reactive ‘fixes’ has exacerbated the divergence. 

Security and certainty as priorities 
The preamble of the Withdrawal Agreement states that it seeks to ‘prevent disruption’ and to ‘provide legal certainty to citizens’ and administrative authorities.[footnoteRef:9] The goal of certainty was also cited as the reason for insisting that the EUSS be a compulsory, constitutive scheme. The UK could have opted for a declaratory scheme, which would have avoided disentitling people overnight if they missed a cliff-edge deadline.[footnoteRef:10] When asked why the government was requiring registration and adopting the EUSS, then Home Secretary, Sajid Javid responded “In a word, Windrush”.[footnoteRef:11] While concerns were raised that the scheme could be exclusionary, Javid said the EUSS was necessary to ensure people had documentary evidence of their rights: [9:  Withdrawal Agreement, preamble. ]  [10:  The Withdrawal Agreement requires that where a declaratory scheme is offered, there is an option to apply for an be granted a document evidencing status under the agreement, Article 18(4).]  [11:  Home Affairs Committee, ‘Oral evidence: The work of the Home Secretary’ (HC 434) Q759.] 

“the Windrush generation have always, quite correctly, had their rights. The problem was by doing it only through a declaratory system it meant that there was no documentation to prove that, which many years later became a problem.”[footnoteRef:12] [12:  ibid Q763.] 

His argument was that, without a constitutive scheme there was a risk that many years down the line, people would be asked to prove that they met all the conditions of the Withdrawal Agreement (WA). Based on the government’s understanding of WA rights, this would presumably include evidencing that: they were residing in the UK on the basis of treaty rights before the end of the transition period; that they continued to reside on the basis of treaty rights under Articles 13 or 15 of the Agreement; and that they had not been absent from the UK for long enough to break their continuity of residence. Such evidence would have to be safeguarded by individuals many decades after Brexit. While Javid may have been relying on a false dichotomy (it would have been possible for the UK to offer registration but not make rights conditional upon registration), the desire to ensure long-lasting security and certainty to EU citizens and their family members played an important role in the design of the scheme. Instead of having to keep sufficient records of your history in the UK, and evidence of economic activities you were engaged in at specific points in time, having EUSS status would act as confirmation of meeting the criteria for continued residence rights in the UK. This status would then secure their rights, and their children’s rights, for their lifetimes, provided their status was not curtailed, cancelled or revoked.[footnoteRef:13]  [13:  Powers to curtail, cancel or revoke status are contained in Annex 3 of Appendix EU to the Immigration Rules HC 395, as amended (Appendix EU). This includes instances of long absences from the UK or where it is justified on grounds of on grounds of public policy, public security or public health.   ] 

The scheme had to provide certainty and security, but it had to do so as straightforwardly as possible; it had to be administratively practicable in a short time scale, as the UK opted for the soonest permitted deadline for application,[footnoteRef:14] aware that millions of such applications must be processed. This was a monumental task and ultimately relied on simplifying the conditions for residence status, easing both the evidential burden on applicants and, importantly, the administrative burden on the state to process applications.[footnoteRef:15] This resulted in a parallel system of different – less onerous – conditions to those permitted under the WA.  [14:  30 June 2021; Art. 18(1)(b) WA: ‘the deadline for submitting the application shall not be less than 6 months from the end of the transition period’.]  [15:  Case C-709/20 CG ECLI:EU:C:2021:515 Opinion of AG Richard de la Tour, fn 56.] 


Domestic diversion: ‘simplifying’ the EUSS
The Withdrawal Agreement permitted the UK to require EU nationals to meet certain conditions before becoming entitled to ‘temporary residence’ (Article 13), or ‘permanent residence’ (Article 15). These replicate the traditional ‘right to reside’ conditions in EU free movement law. The focus is on economic status – being in work or self-employment, or being the family member of a worker, being self-sufficient (which the Upper Tribunal has interpreted as meaning commands a substantial degree of resources at the outset)[footnoteRef:16], or being a student (with limited equal treatment rights).[footnoteRef:17] Under the old rules, someone then had to show they were continually exercising one or more rights to reside continuously for five years before getting the right to permanent residence provided for in Directive 2004/38.[footnoteRef:18] This was not required to continue to live in the UK well beyond a five-year period; for many people whose economic activity was interrupted the ‘clock’ just started again, and they ended up with temporary residence rights, long-term. As, prior to Brexit, the UK did not require registration of residence on the part of those exercising EU free movement rights, many EU citizens had lived in the UK for many years, without having ever been told whether they were residing ‘lawfully’ under EU free movement rules. Usually, only an application for means-tested welfare benefits, housing or a document confirming permanent residence would trigger an investigation into someone’s right to reside. The Government acknowledged that the system for processing pre-Brexit applications under Directive 2004/38 was ‘complicated and bureaucratic’ and ‘not fit to deal with the situation after we leave the EU’.[footnoteRef:19] Right to reside investigations were frequently protracted, thwarted by evidential barriers, and fraught with decision-maker error.[footnoteRef:20] To suddenly enforce these processes on all EU citizens, who had hitherto not been prompted to keep specific evidence about long histories of residence, would have been chaotic, unfair and exclusionary, and would have led to a hundreds of thousands of EU nationals – disproportionately women, children, older and disabled people[footnoteRef:21] – being stripped of the right to remain in their home in the UK after Brexit.  [16:  VP v Secretary of State for Work and Pensions (JSA) [2014] UKUT 32 (AAC) [83–84].]  [17:  Directive 2004/38, Article 7.]  [18:  Articles 16 and 17. ]  [19:  HM Government ‘Technical note: citizens’ rights, administrative procedures in the UK’ Policy Paper, 8 November 2017, [3].]  [20:  Charlotte O’Brien Unity in Adversity: EU Citizenship, Social Justice and the Cautionary Tale of the UK (Hart Publishing 2017). ]  [21:  UK Parliament: House of Commons Exiting the EU Committee, First Report on the EU (Withdrawal Bill) HC 373, 15 Nov 2017.] 

Nevertheless, the Withdrawal Agreement allowed its signatories to draw upon these old, exclusionary categories of residence rights.[footnoteRef:22] The temporary residence rights available under Article 13 may be made subject to the conditions contained in Directive 2004/38. Meanwhile, permanent residence rights in Article 15 WA may also be made subject to the conditions provided for in Articles 16 and 17 of Directive 2004/38. While the final agreement maintained its reliance on these residence rules, the 2017 domestic proposals for a residence scheme sought to simplify parts of this process in light of the ‘scale of the challenge of granting status to potentially more than three million EU citizens and their families’.[footnoteRef:23] The proposal was to allow people to register for a new status based on factual residence alone. However, it did intend to make evidence of continuous lawful residence, based on the conditions of Directive 2004/38, essential for the more secure status of permanent residence.[footnoteRef:24] Concerns were raised – because children cannot demonstrate rights to reside in their own right,[footnoteRef:25] and because the rules in Directive 2004/38 are riddled with gendered gaps. For instance, women with broken work histories due to caring for family members faced breaks in their continuity of residence and had to repeatedly restart their ‘five-year clock’.[footnoteRef:26] The rules were also cumbersome. Individual pre-Brexit benefit cases requiring right to reside assessments involved huge amounts of paperwork, evidence and litigation. Our research looking at decision making in this area has highlighted errors, a refuse-first ask questions later culture, restrictive interpretations and a tendency to deny access to welfare.[footnoteRef:27] The risks of relying on these rules for post-Brexit residence rights were severe – this was no longer a matter of conditions for temporarily accessing benefits, but for the ability to stay in the UK at all – with the loss of such rights being potentially permanent and irreversible.  [22:  Charlotte O’Brien, ‘Between the devil and the deep blue sea: Vulnerable EU citizens cast adrift in the UK post-Brexit’ (2021) 58(2) Common Market Law Review 431.]  [23:  HM Government ‘The United Kingdom’s Exit from the European Union: Safeguarding the Position of EU Citizens Living in the UK and UK Nationals Living in the EU’ Cm9464,  HM Government ‘Technical note: citizens’ rights, administrative procedures in the UK’ Policy Paper, 8 November 2017 [4]. ]  [24:  Ibid, [10].]  [25:  Children can establish a right of residence as a family member of a qualifying EU citizen; however, this means that they must rely on the actions of their parents or guardians and whether these meet the requirements of Directive 2004/38. This is also further complicated for children who are estranged from their parents or whose parents or guardians are not EEA nationals. ]  [26:  For example, there is no protection available for those who have to take time off work to care for an ill family member or friend – a responsibility that disproportionately falls on women. Written evidence submitted by Dr Charlotte O’Brien, York Law School, University of York to the House of Commons Exiting the EU Committee (NEG0008), https://committees.parliament.uk/writtenevidence/84575/html/ ]  [27:  See A Welsh, The Market Citizenship Illusion: Free Movement Rights for Atypical Workers (Hart Publishing, 2025) and C O’Brien, Unity in Adversity: EU Citizenship, Social Justice and the Cautionary Tale of the UK (Hart Publishing, 2017).] 

As these risks became more apparent, a new plan was drawn up. The UK government opted to circumvent these conditions, further simplifying the process[footnoteRef:28] and prioritising administrative ease for the task of quickly registering millions of people. The change may also have been introduced with the aim of avoiding the compulsory removal of hundreds of thousands of EU nationals (many of them children). The time and cost savings in terms of decision-making, administrative appeals to the Home Office and judicial appeals to the tribunal service, may have been a further factor, as the reality of the proposal began to set in. [28:  ‘EU Settlement Scheme: statement of intent’ (Home Office, 21 June 2018).] 

The EUSS opened to applications in March 2019. In the most part, the scheme provided a relatively simple process focusing on factual residence. After application validity[footnoteRef:29] and suitability checks,[footnoteRef:30] the rule of thumb is that EU nationals who were resident prior to, and at, the end of the Brexit transition period would be entitled to ‘settled status’ if they could demonstrate that they had been resident for five or more years, and ‘pre-settled status’ if they could not, with the later opportunity to upgrade once they had sufficient evidence of residence for five years. Notwithstanding multiple (continuing) problems, including technological barriers,[footnoteRef:31] potentially discriminatory limitations around the validity of evidence,[footnoteRef:32] and delays in the system,[footnoteRef:33] the scheme was designed to be undemanding.[footnoteRef:34] The emphasis on administrative ease (for users and administrators) is important and necessary, but in waiving the Withdrawal Agreement’s permitted conditions, the government side-stepped the tricky question of how the two schemes interrelate.   [29:  For example, checking to see if the ID photograph has been uploaded successfully. This process later included a reasonable grounds test for late applications.]  [30:  This involved checking for any relevant criminality. This process led to substantial delays as applications were paused on a rolling 6 month basis until pending criminal prosecutions were completed.  A policy that was identified as unlawful by the Upper Tribunal, R(Krzysztofik) v Secretary of State for the Home Department (JR-2021-LON-001727).]  [31:  Kuba Jablonowski & Monique Hawkins, ‘Loss and liability: Glitching immigration status as a feature of the British border after Brexit’, (2024) 38(2) Journal of Immigration, Asylum and Nationality Law, 254. ]  [32:  Joe Tomlinson, ‘Quick and uneasy justice: An administrative justice analysis of the EU Settlement Scheme’ (Public Law Project, 16 July 2019). ]  [33:  Joe Tomlinson and Alice Welsh, ‘Tens of thousands of people wait months for an EU Settlement Scheme decision’ (Free Movement, 2 June 2020).]  [34:  Amber Rudd, the then Home Secretary was reported as clumsily comparing the ease of the process to ‘setting up a LK Bennett account’, a luxury clothing brand. ‘Rudd says online EU registration will be 'as easy as shopping at LK Bennett'’ (The Guardian, 23 April 2018) https://www.theguardian.com/politics/2018/apr/23/amber-rudd-online-eu-registration-system-lk-bennett. ] 


Messy and problematic: ‘true’ and ‘extra’ cohorts
Article 18(1)WA states that the UK ‘may require Union citizens… to apply for a new residence status which confers the rights under this Title and a document evidencing such status which may be in a digital form’. The EUSS was conceived to give effect to this article. Under the EUSS, pre-settled status is the equivalent of Article 13 WA ‘temporary residence’ and settled status is the equivalent of Article 15 WA ‘permanent residence’. As a scheme set up with the purpose of ‘verifying’ whether someone is entitled to ‘residence rights set out in’ the Withdrawal Agreement,[footnoteRef:35] having EUSS status was thought to be evidence that someone was residing in the UK on the basis of the Withdrawal Agreement, and to be entitled to the rights that entails, even if the Home Office chose not to verify full compliance with conditions of Arts. 13 and 15. The digital immigration status produced by the Home Office states, on its ‘view and prove’ online service that ‘This leave is issued in accordance with the EU exit separation agreements’ and then lists the relevant agreements for EU nationals, EEA nationals[footnoteRef:36] and Swiss nationals.[footnoteRef:37]  [35:  Withdrawal Agreement, Art18(1)(a). ]  [36:  EEA EFTA Separation Agreement.]  [37:  Swiss Citizens’ Rights Agreement.] 

It was administratively necessary for the EUSS to dispense with the permitted conditions in the Withdrawal Agreement. But doing so has introduced a crack in the system – one which may be wedged wider as rights for those with ‘Withdrawal Agreement valid’ EUSS status diverge from those with ‘Withdrawal Agreement invalid’ EUSS status. Although the UK government has consistently referred to the EUSS as ‘generous’,[footnoteRef:38] this generosity comes, it seems, at the price of clarity of international legal rights.  EU citizens and their family members cannot know whether their residence and equal treatment rights are protected solely in domestic law or in the Withdrawal Agreement (while having been actively misled into thinking they are automatically protected under both). Both EU and UK authorities have struggled to address what this means.  [38:  See, for example, The European Affairs Committee, ‘Citizens’ Rights’ (HL 2020-21 46) [79-80].] 

The EU Commission has used the language of ‘true’ and ‘extra’ cohorts, suggesting that some people with EUSS status have WA rights (the ‘true’ cohort, who meet all the conditions the WA permitted States to impose, including Article 10 and either Article 13(1) or 15) and some do not (the ‘extra’ cohort),[footnoteRef:39]  because they do not also meet the underlying conditions the WA permits the UK to impose – but which the UK chose not to impose. Although the Commission has adopted this problematic categorisation, it does still note the serious consequence that EU citizens with EUSS status have no legal clarity as to whether their rights are guaranteed by the Withdrawal Agreement or not.[footnoteRef:40] Neither ‘true’ nor ‘extra’ citizens know which cohort they fall into, or which cohort the UK government would consider them to fall into, were it to turn its mind to the question. This issue affects all EU citizens, and family members thereof, with EUSS status, and stems from a choice not to examine whether claimants were exercising, or had exercised, rights to reside. It should be distinguished from the UK government’s decision to expand the EUSS to cover some categories of people explicitly and deliberately excluded from the WA altogether, such as Zambrano carers and Surinder Singh family members of British Citizens.[footnoteRef:41] These citizens hold EUSS status but are beyond the ‘extra’ cohort of EU+ citizens who might not meet the right to reside conditions in Article 13(1) or 15. Instead they represent a smaller ‘extra-extra’ cohort. The UK government does not know which of the EUSS statuses they have granted should come with a ‘premium’ label for rights in the Withdrawal Agreement. This problem has been festering in the background of the EUSS since its creation, with concerns raised from the outset about EU-level protections for EUSS status holders who do not meet WA conditions.[footnoteRef:42]  The legal transition required after Brexit has further exposed the actual, and potential, extent of the EU Settlement Scheme’s deviation from the WA. [39:  Joint statement following the meeting of the Specialised Committee on Citizens’ Rights, 17 June 2021 <https://commission.europa.eu/publications/joint-statement-following-meeting-specialised-committee-citizens-rights_en>.]  [40:  Joint statement following the meeting of the Specialised Committee on Citizens’ Rights, 6 June 2024 https://commission.europa.eu/publications/joint-statement-following-fourteenth-meeting-specialised-committee-citizens-rights_en.]  [41:  Case C-34/09 Ruiz Zambrano EU:C:2011:124, Case C-370/90 Surinder Singh EU:C:1992:296.]  [42:  Charlotte O’Brien, ‘Between the devil and the deep blue sea: Vulnerable EU citizens cast adrift in the UK post-Brexit’ (2021) 58(2) Common Market Law Review 431, 450–1.] 

LEGAL WHACK-A-MOLE EXACERBATING THE DISJUNCTURE 
As the transition period fast approached, a slew of secondary legislation and updates to decision maker guidance were introduced as quick fixes for perceived blips in the law affecting EU nationals. For example, the UK government appeared to realise after making provision for the introduction of pre-settled status, that it had created a new ‘right to reside’ which might make it easier for some people to claim benefits, so then introduced a raft of new regulations stating that pre-settled status did not count as a relevant right to reside for that purpose.[footnoteRef:43] However, having made it compulsory for people with pre-settled status to demonstrate another right to reside before accessing equal treatment rights, there was a problem that the legislation requiring UK authorities to actually recognise those rights was about to disappear. The revocation of the Immigration (European Economic Area) Regulations 2016 seemed a natural consequence of a Brexit in which free movement laws were not retained, but risked creating the unwanted effect that those EU citizens who had been, and were still, working in the UK, would not be able to rely on equal treatment rights, even if they also had pre-settled status. The curious ‘fix’ that was landed on, was to retain the effect of certain provisions of actually revoked law – so, e.g. people with pre-settled status should be treated as though the rights afforded to EU workers in the 2016 regs were still in place.[footnoteRef:44] Moreover, there was a need to ensure continuing rights to reside for those whose EUSS applications had not yet been determined by the end of the Grace Period.[footnoteRef:45]  [43:  The Social Security (Income-related Benefits) (Updating and Amendment) (EU Exit) Regulations 2019; The Child Benefit and Child Tax Credit (Amendment) (EU Exit) Regulations 2019; The Allocation of Housing and Homelessness (Eligibility) (England) (Amendment) (EU Exit) Regulations 2019.]  [44:  The Immigration and Social Security Co-ordination (EU Withdrawal) Act 2020 (Consequential, Saving, Transitional and Transitory Provisions) (EU Exit) Regulations 2020. ]  [45:  The Citizens' Rights (Application Deadline and Temporary Protection) (EU Exit) Regulations 2020 No. 1209. ] 

This array of whack-a-mole fixes using legislation, quasi-legislation and guidance ended up creating vastly different rules for different groups of people in the EUSS. The applicable rules, and the conditions to be met to access rights, varied differently according to status (settled or pre-settled), to whether an application was pending, and to the date of application. Further amendments around the application of the Charter of Fundamental Rights shifted the terrain for EUSS status holders once again. This section will examine the convoluted development of the UK’s approach to overall ‘personal scope’ in the Withdrawal Agreement, to highlight frictions between the domestic rules in the EUSS and the WA, and to underline exactly why it matters that the UK has separated EUSS status from Withdrawal Agreement-based residence rights. 

Reading more conditions into the broad personal scope question
As the end of the transition period approached, the act ending the application of EU free movement law in the UK hurtled to commencement.[footnoteRef:46] Various regulations introduced by the UK government, in particular to cover people who did not yet have EUSS status, included conditions that purported to replicate the personal scope conditions of Article 10 of the WA.[footnoteRef:47]   [46:  Immigration and Social Security Co-ordination (EU Withdrawal) Act 2020, s 1. ]  [47:  The Citizens' Rights (Application Deadline and Temporary Protection) (EU Exit) Regulations 2020, SI 2020/1209, regs 3-4.] 

Article 10 includes within the Agreement’s scope, among others, ‘Union citizens who exercised their right to reside in the United Kingdom in accordance with Union law before the end of the transition period and continue to reside there thereafter’. It has, in essence, two fairly bare requirements – that someone must have resided in the UK in accordance with Union law, at some point before the end of the transition period. It does not make any stipulation about when, or what kind of right to reside was exercised; we argue that this should include the exercise of Article 6 rights in Directive 2004/38 – i.e. the fairly unconditional right to reside for the first 3 months of residence – and that this just has to have happened at some point before the transition period ended. Then, provided the EU citizen has not left the UK beyond the permitted absence rules since holding a right of residence, the second requirement is that the person continued residing in fact in the UK after the end of the transition period.[footnoteRef:48] However, the UK government read more detailed requirements into each condition – that someone should have been exercising their EU law right to reside ‘immediately’ before the end of the transition period,[footnoteRef:49]  and that they should have continued exercising that right (not merely ‘continuing to reside’) after that, up until the point of claim. Guidance from the EU Commission also states that those covered by the WA in the UK must have had an active EU law right to reside ‘on’ 31 December 2020.[footnoteRef:50] But Article 10 itself does not use the word ‘on’ or ‘at’ the end of the transition period, it uses the word ‘before’.   [48:  Where absences from the UK fall within the rules on permitted absences in Article 16(3) and Article 21 of Directive 2004/38, they do not prevent the EU citizen from being in the personal scope of the WA.  ]  [49:  ibid, reg 3(6).]  [50:  European Commission, ‘Memo: Questions and Answers – the rights of EU citizens in the United Kingdom after the end of the transition period’ (European Commission, 1 July 2020) https://commission.europa.eu/document/download/00db0299-23d1-4276-8eb8-7e47bd4db96b_en?filename=qa-eu-cit-in-uk_en.pdf. ] 

This approach conflicts with prior UK case law,[footnoteRef:51] and led to huge confusion over how people with pending EUSS applications should be treated – were they in the broad scope of the WA? A hotch-potch of non-legislative sources have supposedly resolved the question - an August 2021 Press release,[footnoteRef:52] a response to a parliamentary question in October 2021,[footnoteRef:53] and decision-maker guidance issued in November 2021 on the rights of EU citizens to access benefits after the grace period eventually jettisoned these extra requirements.[footnoteRef:54] While the Grace Period Regulations were not amended, decision makers were instructed to treat all claimants with a pending EUSS application as if they were protected by the Withdrawal Agreement.[footnoteRef:55]  [51:  In Gubeladze, the Court of Appeal found that it was not legitimate to import ‘right to reside’ conditions into EU provisions simply requiring ‘residence’. ]  [52:  Home Office, ‘Temporary protection for more applicants to the Settlement Scheme’ (Gov.uk, 6 August 2021) https://www.gov.uk/government/news/temporary-protection-for-more-applicants-to-the-settlement-scheme,]  [53:  Kate Osamor MP, Social Security Benefits: EU Nationals. (UK Parliament: Written question, 21 September 2021) HC 47029, Available at https://questions-statements.parliament.uk/written-questions/detail/2021-09-10/47029.]  [54:  Department for Work and Pensions, ‘Memo 19-21: Claimants without a status under the European Union Settlement Scheme at the end of the Grace Period’ (November 2021), para 7.]  [55:  ibid para 7.] 

However, this messy governance-by-press-release notwithstanding,[footnoteRef:56] the restrictive approach to Article 10 continued to exert an influence on decision-makers. Relying on decision makers to ignore the legislation and to prioritise instructions in guidance is a recipe for confusion – and creates serious tensions with key rule of law principles such as clarity. [footnoteRef:57] Data from the EU Rights and Brexit Hub second-tier advice clinic saw decision makers across DWP and local authorities reaching for the stricter conditions and requesting evidence of what kind of right to reside claimants could demonstrate on 31 December 2020 precisely.[footnoteRef:58] Additionally, where an EU citizen appealed these decisions in a tribunal, the judge would be inclined to apply regulations rather than guidance. This early warning indicated a disjuncture between domestic and WA rules when applied to citizens’ rights, and highlighted the seemingly irresistible force inclining the UK government towards rights-restriction – a tendency that makes the severing of the EUSS and WA residence and equal treatment rights particularly risky.   [56:  Alice Welsh, ‘Lost in dissemination – Unpicking pending EUSS applications and accessing benefits?’ (EU Rights and Brexit Hub, 14 March 2022) https://www.eurightshub.york.ac.uk/blog/6jd0pjr5swh379fbjo97ffk4fd8ir6. ]  [57:  Charlotte O’Brien and Luke Piper, ‘Fudging the fallout of the EUSS deadline: the chasm between law and practice profoundly undermines the rule of law’ (EU Rights and Brexit Hub, 14 July 2021) https://www.eurightshub.york.ac.uk/blog/9da4glyi9saw0jsv7rv1agjugftgbm. ]  [58:  E.g. Case EUR00112; a mandatory reconsideration notice stated: ‘‘from the evidence [client] provided it shows that his employment with [employer] started [in January 2021] as reported on the HMRC letter, and therefore he cannot be classed as a worker or retained worker on the transition date end”.] 

Following the AT litigation, in which the Court of Appeal of England and Wales confirmed that the Charter must continue to apply in the UK ‘insofar as it can attach to rights brought into domestic law via the implementation of the Withdrawal Agreement’,[footnoteRef:59] the UK government introduced decision maker guidance that resurrected the (UK version of the) Article 10 WA scope test to ascertain who could benefit from Charter protections.[footnoteRef:60] Questions about an EU citizens’ activities on 31st December 2020 were back on the table. On this approach, only those with evidence of economic activity on that specific date, or who happened to time their arrival to the UK within 3 months before 31st December 2020, were entitled to live in dignified circumstances.  [59:  SSWP v AT [2023] EWCA Civ 130 [103].]  [60:  Department for Work and Pensions ‘Memo 06-24: AT and the EU Charter of Fundamental Rights Assessment’ (28 June 2024) Para 12. While this guidance has been updated on 3 February 2025 to remove the exclusion of family members (provided their EU national sponsor is in the scope of the WA), the exclusion of those with pending applications and those deemed not to be in the scope of WA remains.] 

It was only in March 2025, that the new UK government was prompted to address this issue by tabling an amendment to the Border Security Asylum and Immigration Bill seeking to remedy the personal scope disjuncture between the EUSS and the WA,[footnoteRef:61] essentially by requiring that all those with EUSS status be treated as falling within Article 10, and the broad personal scope of the WA, so making them entitled to Charter protection; notwithstanding the plethora of practical and legal limitations of relying on the Charter.[footnoteRef:62] The amendment is not without its issues — notably its authorisation of retrospective checks to ensure that the EU citizen ‘in fact met’ the conditions of the EUSS[footnoteRef:63] and were resident in fact ‘immediately before the end of the implementation period’[footnoteRef:64] — but it does attempt to restore some connection between the WA and the domestic implementation. In so doing, it implicitly recognises that clarity of international legal rights is important, and that reliance upon the Withdrawal Agreement as well as domestic law is, or could be, consequential.  [61:  Border Security, Asylum and Immigration Bill [as amended in Public Bill Committee] HC Bill (2024 –25) [205] cl 42.]  [62:  It is currently only used in relation to assessing (some) applications for Universal Credit. For this purpose, the Secretary of State for Work and Pensions has decided that only very limited circumstances trigger a Charter assessment. For example, the applicant must not be able to work. Other issues include the high threshold for assessing a risk of destitution, the delay in getting a full assessment of Charter rights (as it is rarely thoroughly checked for a first instance decision), and the risk that welfare will be withdrawn as soon as an individual’s circumstances slightly improve. See Department for Work and Pensions, ‘ADM 06/24: AT and the EU Charter of Fundamental Rights Assessment’ (28 June 2024).]  [63:  ibid cl 42(2)(c).]  [64:  ibid cl 42(2)(d)(i). This also allows for permitted absences that overlap with 31 December 2020, see cl 42(3)(c).] 

The amendment’s elaborate domestic workaround still skirts the key issue – the one that could yet lead to another Windrush – that of the international legal right to reside in the UK. It does not link the award of EUSS status to Withdrawal Agreement residence status, meaning that questions of equal treatment and non-discrimination are still left to domestic rules. 

A hammer to crack a tiny, and rapidly diminishing, nut
Why? Why has the UK government insisted on not treating either EUSS settled or pre-settled status as a Withdrawal Agreement residence right? The answer lies partly in the litigation[footnoteRef:65] surrounding the regulations excluding pre-settled status as a relevant right to reside for claiming benefits. In short, the UK has taken a firm line that that those with pre-settled status were not necessarily entitled to equal treatment under EU rules. To benefit from Article 24, Directive 2004/38, we have repeatedly been told, one must be residing on the basis of Directive 2004/38. That Directive forms part of a scheme of declaratory law – you must meet the actual conditions within it. However, to rely upon the Withdrawal Agreement based right to equal treatment in the context of benefits Article 23 WA, one must instead reside ‘on the basis of this Agreement’.  The fear is, it seems, that if the UK concedes that EUSS pre-settled status is equivalent to Article 13 temporary residence, then pre-settled status holders would be entitled to equal treatment with UK nationals, by virtue of that status alone, and could not also be required to e.g. be in work.  [65:  Fratila v SSWP [2020] EWCA Civ 1741; Case C-709/20 CG v The Department for Communities in Northern Ireland EU:C:2021:602.] 

The question of whether pre-settled status and settled status, are equivalent to residing on the basis of Article 13 and 15 WA respectively, has recently come before UK courts in C v Oldham,[footnoteRef:66]  Hynek v Islington,[footnoteRef:67]  and Fertré v Vale of White Horse District Council.[footnoteRef:68] Each of these involved someone with pre-settled status, but who did not meet the conditions set out in Article 13(1) of the WA, who then sought access to social assistance or housing assistance. At this point, the UK authorities (local authorities in each of the cases, but also the (then) Department for Levelling Up, Housing and Communities in Fertré) have argued that having PSS alone is not evidence of residing on the basis of the WA – so is not evidence of having WA rights, including equal treatment. The EUSS, so this argument goes, is a purely domestic right, because it was awarded without reference to the conditions which the WA permitted the UK to impose. And the UK retains the right to implement those stricter conditions when they choose — in this case when deciding whether to award access to social assistance and housing.  [66:  [2024] EWCC 1 (Case J05MA951) a section 204 Housing Act 1996 appeal, 22 May 2024.]  [67:  K40CL206; 24 May 2024.]  [68:  [2024] EWHC 1754 (KB) 8 July 2024; [2025] EWCA Civ 1057.] 

This argument uses a gigantic hammer to break a miniscule (and vanishing) nut. It severs the link between the EUSS and the WA, and means that having EUSS status is not enough for anyone to show they are entitled to WA rights. This appears to be the result of a desire to prevent a small number of people with pre-settled status – those who apply for benefits or housing and do not have another right to reside (under the legacy pre-Brexit EEA regulations),[footnoteRef:69] who are a minority of a shrinking minority[footnoteRef:70] and disproportionately more likely to be vulnerable – temporarily accessing some benefits.  In order to do so, this approach completely cuts the EUSS loose from the WA. By arguing that those with pre-settled status are not automatically residing on the basis of the WA and therefore cannot access substantive rights, it puts into doubt the security of all 6 million+ EUSS status holders. It disconnects not only pre-settled status from Article 13 WA, but also settled status from Article 15 WA; EUSS settled status holders have not been assessed as to whether they meet the conditions permitted by Article 15 (but not imposed by the UK). And those who had pre-settled status, then upgraded to settled status, may now be found to meet Article 15 WA conditions, but would still have to show they met the conditions of Article 13 WA at the point of holding pre-settled status. Because if they did not, they fell out of scope of the WA residence provisions, and regardless of since exercising a ‘right to reside’ there is currently no provision for ‘falling back in’ scope.  [69:  A Migration Observatory report found that EU migrants were less likely to claim out-of-work benefits and more likely to claim in-work benefits, which would require them to be a worker and therefore exercising a right to reside. Madeleine Sumption and Szilvia Altorjai, ‘EU Migration, Welfare Benefits and EU Membership’ (Migration Observatory, 4 May 2016).]  [70:  It is estimated that over 1 million people have upgraded their status from pre-settled to settled status so far. Home Office, ‘How many people have been granted settlement via the EU Settlement Scheme?’ (Official statistics, 27 February 2025).] 

 
Is pre-settled status equivalent to residing on the basis of Article 13 WA?
By introducing the EUSS, the UK exercised the power in Article 18(1) of the WA to create a constitutive scheme.[footnoteRef:71] In doing so it has awarded those ‘who reside in its territory in accordance with the conditions set out’ in the WA ‘a new residence status which confers the rights under this Title’.[footnoteRef:72] The purpose of an application is to ‘verify whether the applicant is entitled to the residence rights set out’ (emphasis added) in the agreement and it is only ‘where that is the case’ that they will be granted a residence status.[footnoteRef:73] Both EUSS statuses, pre-settled and settled, were granted without any investigation into whether the limitations and conditions in Article 13(1) or 15 WA were met. Article 13(4) binds pre-settled status to the Withdrawal Agreement. This Article states that: [71:  R (IMA) v Secretary of State for the Home Department [2022] 1 WLR 817 [46].]  [72:  Withdrawal Agreement, Art 18(1).]  [73:  ibid, Art 18(1)(a).] 

‘The host State may not impose any limitations or conditions for obtaining, retaining or losing residence rights on the persons referred to in paragraphs 1, 2 and 3, other than those provided for in this Title. There shall be no discretion in applying the limitations and conditions provided for in this Title, other than in favour of the person concerned.’
This precludes States from introducing new and additional limitations and conditions to residence rights. However, the second sentence indicates that the UK has discretion to apply more advantageous conditions for the EU citizens concerned.  This would include a discretion to ignore the limitations and conditions permitted in Article 13(1). In the High Court judgment of Fertré, Jay J found that the UK had exercised this discretion when granting pre-settled status to a person who did not meet the conditions of Articles 13 or 15 WA.[footnoteRef:74]  [74:  Fertré v Vale of White Horse District Council [2024] EWHC 1754 (KB) 8 July 2024 [81-84, 90].] 

The UK government meanwhile has argued in favour of ‘stasis’ – that it intended for the same rules that applied before Brexit to apply afterwards – regardless, it seems, of the actual legal effects of the choices it has made. In this view, having EUSS status only means it is possible that an EU citizen has a right to reside on the basis of the WA. Jay J appeared to agree with this approach in Fertré, finding that Article 13(4) only grants the power for the UK to waive conditions for the acquisition of a new WA residence status, not during a future period of residence.[footnoteRef:75] This argument misunderstands the nature of a constitutive scheme. For example, Jay J stated that: [75:  Ibid ] 

‘What the UK could not have done was to confer a “new residence status” which lasted for only so long as the Article 13(1) conditions were met. If that had been the position, EU nationals would have to make serial applications for PSS as their personal circumstances fluctuated’.[footnoteRef:76] [76:  Ibid [87].] 

Yet it is worth pointing out that this is exactly what the UK could have done, had it implemented a declaratory scheme, whereby EU citizens would have to prove that they meet the conditions to rely on the WA rights at the point of, for example, an application for benefits. This is how the rules worked in the UK before it left the EU, and the WA permitted a continuation of this approach. A declaratory route was available had the UK wanted to continue requiring proof of EU citizens exercising Article 13(1) rights. The Court of Appeal also gave great weight to a supposed common intention – though in practice this was largely evidenced by the UK government’s intention – to not create any new rights through the Withdrawal Agreement.[footnoteRef:77] [77:  Fertré v Vale of White Horse District Council [2025] EWCA Civ 1057 (31 July 2025) 84, 87, 90, 93, 94, 103.] 

However, by creating a compulsory registration scheme, the UK created a new legal residence status under the WA, with new legal consequences. In this scheme, meeting underlying conditions is not enough, and, for the first time since the UK’s accession to the EU, administrative non-compliance could cause EU nationals who had been residing and working in the UK for decades to completely lose all hypothetically accrued rights. 
This loss of rights has started to bite. People have lost their right to work, and rent, and have had their benefits stopped.[footnoteRef:78] In relation to charges for healthcare, children who had not had an application made for them before the deadline, or who were born after the deadline and for whom an application has not been made within the 90 day limit, have been charged to access NHS services, even when they subsequently acquire EUSS status at a later date.[footnoteRef:79] The dangers of not applying are evident. But the flipside of a scheme in which you must have the status to have the rights, is that when you have the status, you have the rights.  [78:  ‘Who the EU Settlement Scheme left behind in the North West of England’ (Greater Manchester Immigration Aid Unit, August 2021),  Amelia Gentleman, ‘Thousands aged over 65 failed to apply for EU settled status – report’ (The Guardian, 23 July 2021) https://www.theguardian.com/politics/2021/jul/23/thousand-aged-over-65-failed-apply-eu-settled-status-report, examples of high profile cases have been reported such as Lisa O’Carroll, ‘French woman ‘heartbroken’ after losing job in UK after Brexit speaks out’ (The Guardian, 15 January 2024) https://www.theguardian.com/politics/2024/jan/15/french-woman-heartbroken-after-losing-job-in-uk-after-brexit-speaks-out.]  [79:  ‘Complaints: NHS charging for successful late EUSS applicants’ (16th December 2024, Independent Monitoring Authority) <https://ima-citizensrights.org.uk/outcomes/nhs-charging-for-successful-late-euss-applicants/>. ] 

Once granted, there is no power in Appendix EU, or any other domestic legislation, which permits the UK to curtail or withdraw EUSS status where the holder no longer meets the conditions of Article 13(1). This is not to say that any status awarded in this way is unconditional. The EUSS has several conditions which govern eligibility for the status (residing in the UK before the end of the transition period and passing the ‘suitability’ checks concerning public policy, public security and public health)[footnoteRef:80] and to retain that status. For example, EUSS status is conditional in that it can be curtailed where EU citizens cease to meet the requirements of Appendix EU or status may lapse where they fall foul of the permitted absence rules.[footnoteRef:81] The UK government chose which conditions are integral to this status. The government responsible for the creation of the EUSS may not have intended to create a new status with new legal effects, but inconvenient as that may be for them, that is what they have done. Instead, the UK authorities’ argument relies on cakeism – a scheme that is constitutive for the purposes of excluding non-registrants, but declaratory for the purposes of enjoying the rights attached to the status.  [80:  Appendix EU.]  [81:  ibid, Annex 3. ] 


The questionable legal basis for cakeism: Article 18 WA and the EUSS
The UK government’s desire to have the best (as in, most exclusionary and rights-restricting) of both worlds is not only dangerous; it also brings into question the compatibility of the EUSS with the WA. There are two key legal reasons why pre-settled status should be treated as equivalent to Article 13 WA status, and by extension, people with EUSS should be treated as residing on the basis of the WA. 
First, if the EUSS status is not a WA residence status, then what is? Essentially, if the UK government’s position prevails, then the UK has failed to discharge its obligations to provide a WA residence status, and documentary evidence of that status, as required by Article 18 WA.[footnoteRef:82] If EUSS status does not confirm WA status, then the UK has not only not done so, but it has potentially misled millions of people into thinking they have WA status by virtue of the EUSS. It also means that neither the UK nor EU administrations can determine who has WA protections. Moreover, a failure to provide evidence of WA residence status breaches Article 5 of the Withdrawal Agreement on ‘good faith’. That provision requires the UK (and the EU) to ‘take all appropriate measures, whether general or particular, to ensure fulfilment of the obligations arising from this Agreement’ and to ‘refrain from any measures which could jeopardise the attainment of the objectives of this Agreement.’   [82:  Withdrawal Agreement, Art 18(1)] 

Second, if the EUSS status is not WA residence status, then what is it? Article 18(1) WA permits a departure from the Article 12 WA principle of non-discrimination, in order to institute a new compulsory application scheme for a status that confers Title II rights. If EUSS status does not confer Title II rights, then it is not an exercise of the exception provided in Article 18, so is a discriminatory scheme, imposing administrative burdens upon EU nationals contrary to Article 12 WA. In other words, the EUSS is treated in the UK as necessary but not sufficient to demonstrate Withdrawal Agreement rights. But the Withdrawal Agreement only allows such a scheme to be necessary if it is sufficient – if it confers rights. In which case, the UK has acted ultra vires in obliging all EU nationals within the scope of the WA to apply for the EUSS. By making an insufficient scheme compulsory, the UK government has discriminated against all EU citizens, including those who categorically meet the conditions of the WA.[footnoteRef:83]  [83:  Withdrawal Agreement, Art 12. ] 

If the EUSS is not an Article 18 ‘necessary and sufficient’ process, then that means it cannot be constitutive of WA rights. If we extrapolate, this would mean that should an EU national not have an EUSS status yet (e.g. due to not realising they had to apply), they should be able to rely on the direct effect of the WA, and demonstrate that they meet the underlying conditions to assert their right to remain in the UK and access services.[footnoteRef:84] For example, where the parents of children have been charged for accessing NHS care before they have submitted their child’s EUSS application, the child should have a declaratory right to reside and to equal treatment. If the EUSS is not confirmation of WA rights, it must be possible for those parents to demonstrate that their children meet the underlying conditions of the Agreement to rely on equal treatment rights.   [84:  European Union (Withdrawal) Act 2018, s 7A. ] 

[bookmark: _Ref205554167]Over the (relatively small) question of whether a pre-settled status can confer temporary equal treatment rights, the UK government has argued for something of a nuclear option – permanently (and quietly) ejecting hundreds of thousands of people from the complete residence rights in the WA, while denying any certainty to millions. If the government position on Article 13 WA is accepted, the connection between the EUSS and WA is broken. By contorting the relationship of the EUSS and the WA into one of gateways, tiered residence statuses and conditions-when-convenient for the government, it has stripped legal certainty out of the Withdrawal Agreement-based citizens’ rights in the UK. In this, EU institutions have indicated that the UK government has not discharged its WA obligations. The European Parliament has warned about the ‘obvious risk… of legal uncertainty as to the nature of the status held by an EU citizen’, because it is unclear ‘whether their rights under the EUSS derive from the Withdrawal Agreement, with its guarantee of lifelong protection… or under UK immigration law, which the UK as a sovereign state is free to amend’. The European Parliament listed this as one of a number of ‘serious deviations from the Withdrawal Agreement’,[footnoteRef:85] further noting that ‘The EU has repeatedly raised its concerns over this issue with the UK’. Indeed, in a joint statement, the Specialised Committee on Citizens Rights stated ‘The EU reiterated their concerns as regards the compatibility with the Withdrawal Agreement of… lack of legal clarity to EU citizens, who hold a new UK residence status, as to whether their rights are guaranteed by the Withdrawal Agreement or by the UK immigration law’.[footnoteRef:86]  [85:  European Parliament (2023) ‘Update on the implementation of the citizens' rights provisions of the Withdrawal Agreement’ (European Parliamentary Research Service) PE 739.351, https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/739351/EPRS_BRI(2023)739351_EN.pdf (emphasis added).]  [86:  EU Commission Joint statement following the ninth meeting of the Specialised Committee on Citizens’ Rights 24 January 2022, https://commission.europa.eu/publications/joint-statement-following-meeting-specialised-committee-citizens-rights-1_en (emphasis added).] 


THE SECRET SEVERING OF RIGHTS
If EUSS status is not WA residence status, the UK government has created a severe, invisible disjuncture, permanently but secretly stripping all EU nationals of any means of evidencing Title II rights. This separation is permanent and goes beyond PSS. It exposes all EUSS holders to a legal vacuum where no one can know if their status guarantees them protection under the withdrawal agreement. On this logic, someone with domestic-only rights would attain settled status purely through domestic law and therefore be at risk of any changes to that domestic law. This would mean that in the future, even those with EUSS settled status cannot rely on that to invoke WA rights. Instead, there must be an extensive retrospective examination of each and every EUSS status holder’s circumstances to ascertain whether or not they meet the lawful residence conditions of the WA. 
More insidious though, is the secretive nature of this severance. The UK government’s argument separates those with EUSS status and WA rights from those who have EUSS status but no WA rights – but it does not tell anyone which camp they fall into. It is the worst of both worlds; it renders the whole scheme declaratory, while misleading recipients into thinking they have a constitutive status, creating uncertainty squared. It is not possible for an EU citizen to work out whether their grant of status under the EUSS means that they have protection under the WA. Part of the biggest problem with this is the covert severing of rights, is that no one has been warned to get their affairs in order, and collate documentary evidence of meeting the conditions within the WA. The importance of work, self-employment, or self-sufficiency has not been communicated. EUSS status holders have had no indication that they may have to find and store evidence of their residence rights. Should this be required to access public services, or other rights in the future, there will likely be a large cohort of people with no evidence of this.
It may be possible to acquire further confirmation of residence rights under the Withdrawal Agreement (or at least confirmation that the government at one point accepted these rights)[footnoteRef:87] where holders of pre-settled status apply for and are awarded welfare benefits that have a right to reside test. But at best this only provides a snapshot of perceived status at a given moment. Alternatively, those with settled status who previously applied and were awarded with a document confirming their permanent residence and have still held on to this document, despite being informed that it is no longer valid,[footnoteRef:88] may also be able to make an argument that the government has in effect confirmed that they have met the requirements (five continuous years of exercising a right to reside) of Article 15 WA. It is worth noting that this documentary confirmation of permanent residence was not compulsory before the UK left the EU and many EU citizens who met the conditions of permanent residence would not have applied for it.[footnoteRef:89] These two circumstances aside, no-one with EUSS status who has not claimed benefits while pre-settled or does not hold an old now defunct permanent residence card, can know whether the UK deems them to have Withdrawal Agreement residence rights. Most will be under the impression that they do, and be unaware that, in the eyes of the government they either never had those rights, or have lost those rights, or have yet to prove they have not lost them. [87:  Data from the EU Rights and Brexit Hub show that where two government bodies make decisions on an claimant’s right of residence there can often be contrasting outcomes. Showing a HMRC decision maker looking at an application for Child Benefit that the DWP identified a right to reside when assessing the same claimant’s eligibility for UC does not mean that the two decisions will be the same. ]  [88:  The government information website for permanent residence states: ‘If you already have a permanent residence document, it is no longer valid.’ ‘Permanent residence documents for EU, EEA or Swiss citizens’ (Gov.uk) https://www.gov.uk/permanent-residence-document-eu-eea. ]  [89:  Directive 2004/38, Art 16. ] 


Future-proofing rights and avoiding Windrush II
This sudden deprivation of WA status and rights matters. Showing that you have WA rights will become increasingly important over the coming years and decades, with future UK governments free to increase regulatory divergence between the UK and the EU. The clearest example is social rights as the most likely area to see changes to domestic rules. This is exemplified in proposals introduced by the previous UK government which announced that people with settled status might not be eligible for social housing until they have resided in the UK for ten years — unless they have ‘equal treatment rights’ under the Withdrawal Agreement.[footnoteRef:90] This proposal would have set up a significant difference in rights between ‘WA valid’ settled status and ‘WA invalid’ settled status. This is an early indication of the possible ways in which future UK governments may seek to restrict rights, and peel them apart from the EUSS.   [90:  Department for Levelling up, Housing and Communities, ‘Open consultation: Consultation on reforms to social housing allocations’ (Gov.uk, 30 January 2024) https://www.gov.uk/government/consultations/consultation-on-reforms-to-social-housing-allocations/consultation-on-reforms-to-social-housing-allocations. ] 

Other equal treatment rights are also at risk. If the rights of those with EUSS status is governed only by domestic law until proof of WA residence rights can be ascertained, there is no reason why the UK could not extend discriminatory provisions to the right to work, to rent, to open bank accounts or to access free healthcare. If the government’s argument about Article 13 WA is accepted, and provided that these restrictions come with an opportunity for EUSS status holders to demonstrate their WA compliant residence, this would be entirely within the UK’s power and, in the governments eyes, permitted by the withdrawal agreement. These examples are just some of the current rules that make up the ‘hostile’, now called ‘compliant environment’, policy,[footnoteRef:91] but this could be expanded by future governments, through future policy and future legislative amendments to make life for migrants in the UK even more difficult. Withdrawal Agreement rights and protections place beneficiaries in a favourable position compared to all other migrants, and in some cases require this cohort to have access to rights not normally available to UK nationals - such as the application of different conditions in order to be joined by relatives, or the waiving of regional residence conditions to access social advantages. Any changes in domestic rules on the rights of EUSS status holders could put this cohort in a more vulnerable position if they are not able to rely on their WA equal treatment rights. If the current UK government’s position holds, and swathes of people are excluded from WA protections, then the WA effectively permits the rolling out of future draconian immigration law and policy changes to a large number of EUSS holders.  [91:  These rules can be traced to the following legislation: The National Health Service (Charges to Overseas Visitors) Regulations 1982 SI 1982/795, Immigration Asylum and Nationality Act 2006. The most recent formulation of the hostile environment can be found in the Immigration Act 2014. This Act increased the maximum civil penalty for employing someone without a right to work. It introduced right to rent checks, restrictions on Banks from opening current accounts for disqualified persons and new powers to revoke driving licences. The Act also provided powers to create the Immigration Health Surcharge and tightened the rules on the NHS Ordinary residence test. ] 

For example, future changes on the right to work or a long residence requirement test to access housing or other public funds could be mitigated by having WA rights. WA status lasts for the lifetimes of its beneficiaries. It will therefore withstand changes made to migrants’ rights for many decades in the future and many iterations of the UK government.
Future such iterations may choose to make changes and amendments to the immigration rights of those reliant on domestic immigration law only (and their family members and future children) which would not affect those residing on the basis of the WA. As the Home Office begins to roll out automatic extensions of pre-settled status, as required by the High Court,[footnoteRef:92] and uses this as an opportunity to identify cases for curtailment where EU citizens no longer meet the conditions of Appendix EU, there is a danger of retrospective tweaks to the conditions of Appendix EU to incorporate the Withdrawal Agreement’s conditions. In fact, the Home Office paper on this policy includes the statement that ‘pre-settled status can be cancelled or curtailed where the holder no longer satisfies, or has never satisfied, the conditions of residence set out in the Agreements’ (emphasis added).[footnoteRef:93] For EU nationals, the only way to protect themselves from these potential (retroactive) developments in domestic law, is to ensure that they can evidence that they meet the conditions of the WA.   [92:  R (IMA) v Secretary of State for the Home Department [2022] 1 WLR 817.]  [93:  Policy Paper, ‘Home Office implementation of the judgment in R (Independent Monitoring Authority for the Citizens’ Rights Agreements) v Secretary of State for the Home Department [2022]’ (Home Office, 16 January 2025) https://www.gov.uk/government/publications/residence-rights-under-the-withdrawal-agreement/home-office-implementation-of-the-judgment-in-r-independent-monitoring-authority-for-the-citizens-rights-agreements-v-secretary-of-state-for-the-ho. ] 

This brings us back to the disconcerting but natural comparison to Windrush. In the future, it could be nightmarish for millions of people having to undertake extensive, retrospective documentary investigations to prove their status, during which the evidential hurdles will make it impossible for many to show that they had and continued to have WA rights. This is the problem posed by a declaratory scheme that the UK government purported to avoid in its adoption of the EUSS. For decades everyone assumed that nobody would call the Windrush generation’s rights into question - until that is exactly what happened. We cannot simply assume that future governments will never ask whether someone really has Withdrawal Agreement rights, especially when those rights are so consequential.
The ongoing, complex legal cases on the issue will take years to reach a conclusion, and even if the question reaches the Supreme Court there is no obligation on the final court to make a reference on questions of the Withdrawal Agreement, even in cases that are not acte claire.[footnoteRef:94]  Moreover, should such questions arise in cases that commence after 2028, then as things currently stand, the CJEU’s jurisdiction on the citizens’ rights aspects of the Withdrawal Agreement will have run out.[footnoteRef:95]  [94:  Article 158(1) WA; this contrasts with the duty in Article 267 TFEU on final courts to make references where questions of interpretation of the EU Treaties arise.  ]  [95:  Article 158(1) WA. ] 

However, new legislation could solve the problem and prevent the coming catastrophe quite simply. Another legislative amendment could be introduced to make it clear that all people (or all EU citizens and their family members, should the UK wish to exclude Zambrano[footnoteRef:96] carers for instance) who have been granted status under the EU Settlement Scheme (or have a pending application) are residing on the basis of the Withdrawal Agreement, and have the rights that follow from this. Further details could spell out that pre-settled status confers the rights attendant upon residing on the basis of Article 13 WA, and settled status, or else having held pre-settled status for five years, confers the rights attendant upon Article 15 WA. Additionally, the digital document evidencing EUSS status could be updated. Rather than stating, as it currently does, that ‘leave is issued in accordance with the EU exit separation agreements’, it could state that it evidences that the holder’s lawful residence is on the basis of the Withdrawal Agreement, and that the document confers the rights in Title II of the Withdrawal Agreement. [96:  Case C-34/09 Ruiz Zambrano EU:C:2011:124.] 


CONCLUSION
The relationship between the UK’s EU Settlement Scheme, and the Withdrawal Agreement’s residence provisions, seems on the face of it to be quite a technical, perhaps even an abstract question. But it goes to the very heart of the realisability, and enforceability, of the rights protected in an international (directly effective) legal instrument. The rights that follow on from having a Withdrawal Agreement residence status are substantial; in short, they are worth having. This point is impliedly accepted by the UK government in its representations to the Specialised Committee on Citizens Rights, on the implementation of the WA within the EU. There, the UK delegation has repeatedly highlighted ‘issues in the implementation of the Withdrawal Agreement’s citizens’ rights’ for UK citizens;[footnoteRef:97] ‘concerns relating to evidencing status in declaratory Member States’,[footnoteRef:98] and ‘concerns around equal treatment’.[footnoteRef:99]  [97:  EU Commission, Joint statement following the fifteenth meeting of the Specialised Committee on Citizens’ Rights, 14 November 2024, https://commission.europa.eu/document/download/1509ec4c-2dc7-42e2-9908-90ffc9140e2a_en?filename=15th-SCCR-joint-statement-en.pdf.]  [98:  EU Commission, Joint statement following the ninth meeting of the Specialised Committee on Citizens’ Rights, 14 January 2022,
https://commission.europa.eu/document/download/311aae79-a4e3-4d24-9de2-81f2b3a0eb11_en?filename=9th_joint_statement_en.pdf.]  [99:  EU Commission, Joint statement following the thirteenth meeting of the Specialised Committee on Citizens’ Rights, 8 December 2023, https://commission.europa.eu/document/download/dcff3b9d-f29f-4cec-b9ab-a489b8e33033_en?filename=13th-SCCR-draft-joint-statement.pdf.] 

But the UK government has repeatedly demonstrated an impetus to curb and restrict access to valuable supranational rights within the UK, whether provided through EU law, or the Withdrawal Agreement, as evident in the approaches to personal scope and Article 10.  Any suggestion that WA rights are redundant in light of the EUSS, because we can trust that people’s domestic law rights will be ok, protected by a government keen to do right by EU citizens, would be misguided and naïve in the extreme.   
As domestic immigration law diverges further from EU law, the distinction between those entitled to Withdrawal Agreement residence rights, and those not, will become ever more stark. There is already evidence of UK governments framing entitlements in terms of ‘Withdrawal Agreement valid’ and ‘Withdrawal Agreement invalid’ EUSS status. As time passes, such opportunities to deny WA equal treatment rights to EUSS holders will proliferate, and it will become correspondingly harder to demonstrate WA residence status. 
Severing EUSS status from Withdrawal Agreement residence rights is short-sighted cakeism. It is an attempt to combine the more restrictive and onerous aspects of a constitutive scheme, for the purposes of excluding people entirely, with the more restrictive aspects of a declaratory scheme – by imposing further conditions before conceding equal treatment rights. But for the sake of avoiding liability for some temporary benefits for a small cohort of people, what the UK has done is dismantle the very structure put in place to give effect to Withdrawal Agreement residence rights. If the government’s position holds sway, there is simply no longer any such structure in place.  
As a result, the 6 million+ EU citizens and family members in the UK have no certainty about their WA residence status, and many will not even realise it is in any doubt until decades down the line. Our research shows how difficult it can be to adduce evidence of contemporaneous ‘right to reside’ conditions - especially for estranged children and victims of domestic abuse. This difficulty will be compounded tenfold if the investigation is historical, and involves excavating decades-old evidence held by hostile, absent, incapacitated, or even dead, third parties. It is simply laying a Windrush trap. 
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