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A  B  S  T  R  A  C  T 

W  hi  le  ex  i  sting  accounts  in  competition  law  have  di  scussed  change  in  relation  to  the  institutional  design
 of  enforcement  agenc  ies  worldw  ide,  the  conditions  under  w  hich  substantive  competition  law  evolves
 have  remained  underex  plored.  Concentrating  on  t  wo  di  stinct  refor  m  processes,  namely,  the  gradual
 opening  of  traditional  ly  state-ow  ned  markets  to  competition  law  and  the shi  ft  toward  s  the  ‘more-

 economic  approach’  (ME  A),  the  ar  ticle  employs  moder  n  psychometr  ic  scaling  techniques  to  develop
 t  wo  novel  measurement  instr  uments  that  accurately  capture  change.  It  offers  the  first  empir  ical  ly  sus  -
 tained  account  of  the  inherently  dy  namic  nature  of  competition  law  and  the  role  judic  ial  actors  can  play
 in  jur  i  spr  udential  transfor  mation.  Statistical  findings  show  that  both  substantive  refor  ms  constituted
 sel  f-contained  processes  operating  according  to  opposing  log  ic  s  and  dr  iven  by  diverse  factors.  O  veral  l,
 the  goal  of  f  ur  ther  ing  market  integration  only  took  centre  stage  for  sector-  spec  i  fic  li  beralization,  w  hi  le  it
 played  a  marg  inal  role  for  the  ME  A  .  The  methodolog  ical  advances  made  in  thi  s  ar  ticle  open  the  prospect
 of  teasing  out  the  hidden  dy  namic  s  of  jur  i  spr  udential  change  as  wel  l  as  the  impact  contex  tual  factors  can
 have  on  judic  ial  behav  iour.

 

I  .  I  N  T  R  O  D  U  C  T  I  O  N  
European  Union  compet  it  ion  law  i  s  on  the  move.  Throughout  its  hi  stor  y,  it  has  been  hit  f  rom
 t  ime  to  t  ime  by  t  idal  waves  of  change. 1 Three  successive  developments  par  t  icularly  stand  out.
 In  the  last  t  wo  decades  before  the  tur  n  of  the  mi  l  lennium,  the  Union  ventured  into  li  beraliz  ing
 tradit  ional  ly  state-reg  ulated  sectors,  inject  ing  compet  it  ion  into  them  as  a  means  to  uni  f  y  the
 European  market.  In  many  instances,  the  de-monopolizat  ion  process  tr  iggered  the  par  t  ial  ,  i  f  not
 complete,  pr  ivat  izat  ion  of  for  mer  state  monopolies.  Thi  s  transfor  mat  ion  not  only  entai  led  the
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1 See  al  so  Eun  Hye  Kim,  ‘Judicial  rev  iew  &  A  nticompetitive  agreements:  A  n  over  v  iew  of  EU  and  national  case  law’,
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radical  restr  uctur  ing  of  nat  ional  markets 2 but  al  so  reconfig  ured  labour  relat  ions  and  thus  had  far-
 reaching  consequences  for  the  ident  it  y  of  the  work  ing  class.  Before  thi  s  first  t  idal  wave  had  ebbed

 away,  the  nex  t  one  swept  over  the  compet  it  ion  land  scape,  hitt  ing  its  procedural  system  w  ith  f  ul  l
 intensit  y.  With  the  complet  ion  of  the  Single  Market  ,  the  Union  embarked  upon  replac  ing  its
 centralized  enforcement  system  w  ith  one  that  encouraged  enhanced  col  laborat  ion  w  ith  nat  ional
 compet  it  ion  agenc  ies  and  cour  ts.  Or  ig  inat  ing  in  the  mid-1990s  and  last  ing  into  the  early  2000s,
 thi  s  procedural  moder  nizat  ion  process  overlapped  w  ith  a  signi  ficant  effor  t  to  align  substant  ive
 compet  it  ion  law  and  enforcement  w  ith  mainstream  economic  theor  y,  al  so  know  n  as  the  ‘more-

 economic  approach’  (ME  A).
 

Many  of  the  changes  the  ME  A  sought  to  introduce  are  st  i  l  l  in  progress,  but  w  ith  the  emer-
 gence  of  big  data  ,  mult  isided  platfor  m  markets,  and  dig  ital  ecosystems,  EU  compet  it  ion  law
 i  s  once  again  document  ing  a  sw  i  ft  transfor  mat  ion.  The  global  COVI  D  -19  health  cr  i  si  s  has
 f  urther  accelerated  the  ongoing  transit  ion  toward  s  the  dig  ital  economy,  pushing  more  tradit  ional
 market  players  to  the  sidelines,  w  ith  many  fac  ing  potent  ial  bankr  uptc  y  due  to  their  ineffic  ienc  ies
 and  perceived  fai  lure  to  innovate.  3 R  eckoning  that  compet  it  ion  law  must  adapt  to  keep  up
 w  ith  technolog  ical  innovat  ion,  the  European  Commi  ssion  launched  several  init  iat  ives,  w  ith  the
 amendments  to  its  Hor  izontal  Guidelines  4 and  Hor  izontal  Block  E  xempt  ion  R  eg  ulat  ions  5 and
 the  adopt  ion  of  the  Dig  ital  Markets  Act  6 being  its  most  recent  responses  to  thi  s  chal  lenge.
 

Most  of  these  developments  have  unfolded  gradual  ly,  subtly  transfor  ming  the  European
 compet  it  ion  land  scape  over  the  last  few  decades.  Nonetheless,  the  Treat  y  prov  i  sions  on  compe-
 t  it  ion  have  remained  in  place  w  ithout  for  mal  changes  in  the  legal  and  inst  itut  ional  f  ramework  .  7
The  apparent  abi  lit  y  of  compet  it  ion  law  to  accommodate  ex  igent  c  ircumstances  i  s  hard-w  ired
 into  the  di  sc  ipline,  w  hich  operates  w  ith  capac  iously  w  r  itten  prov  i  sions.  Thi  s  character  i  st  ic  i  s  a
 testament  to  its  bendy,  ‘sponge-li  ke’  nature  8 and  has  led  scholars  to  draw  greater  attent  ion  to  the
 str  uctural  features  of  compet  it  ion  law  as  wel  l  as  inst  itut  ional  factors  that  could  have  an  impact  on
 how  the  law  develops. 9 R  ather  than  treat  ing  compet  it  ion  law  as  a  ‘pure’  di  sc  ipline,  thi  s  literature
 ad  heres  to  the  v  iew  that  compet  it  ion  law  i  s  a  social  constr  uct  and  ,  therefore,  suscept  i  ble  to  var  ious
 forces  and  cross  -pressures  ar  i  sing  f  rom  contex  t.  10

A  lthough  ex  i  st  ing  scholarship  i  s  wel  l  aware  of  the  open-ended  nature  of  many  compet  it  ion
 law  prov  i  sions  that  could  ex  pose  their  inter  pretat  ion  to  var  ious  contex  tual  influences,  a  sys  -
 temat  ic  apprai  sal  of  the  concrete  effects  of  these  factors  on  legal  evolut  ion  i  s  mi  ssing.  Based
 

2 R  ichard  W  hi  sh  and  Dav  id  Bai  ley,  Competition  Law  (11th  ed.,  OUP  2024)  1103–4.
 

3 Barak  Orbach,  ‘A  ntitr  ust  in  the  Shadow  of  Market  Di  sr  uptions’  (2020)  34  A  ntitr  ust  32.
 

4 Commi  ssion,  ‘Guidelines  on  the  applicabi  lit  y  of  A  r  ticle  101  of  the  Treat  y  on  the  Functioning  of  the  European  Union  to
 hor  izontal  cooperation  agreements’  (2023/C  259/01).

 

5 Commi  ssion  R  eg  ulation  (EU)  2023/1066  of 1  June  2023  on  the  application  of  A  r  ticle  101(3)  of  the  Treat  y  on  the
 Functioning  of  the  European  Union  to  cer  tain  categor  ies  of  research  and  development  agreements  [2023]  OJ  L142  and
 Commi  ssion  R  eg  ulation  (EU)  2023/1067  of 1  June  2023  on  the  application  of  A  r  ticle  101(3)  of  the  Treat  y  on  the
 Functioning  of  the  European  Union  to  cer  tain  categor  ies  of  specialization  agreements  [2023]  OJ  L143.

 

6 R  eg  ulation  (EU)  2022/1925  of the  European  Parliament  and  of  the  Counci  l  of  14  September  2022  on  contestable  and  fair
 markets  in  the  dig  ital  sector  and  amending  Directives  (EU)  2019/1937  and  (EU)  2020/1828  (Dig  ital  Markets  Act).

 

7 L  aurent  Warlouzet  ,  ‘  The  R  i  se  of  European  Competition  Polic  y,  1950–1991:  A Cross  -Di  sciplinar  y  Sur  vey  of  a  Contested
 Polic  y  Sphere’  (2010)  EUI-R  SCA  S  Work  ing  Paper  2010/80,  6  < htt  ps://cadmus.eui.eu/bitstream/hand  le/1814/14694/
R  SCA  S_  2010_  80.pdf  ?sequence=1&isA  l  lowed=y  >  accessed  7  Aug  ust  2025;  Franci  s  Jacobs,  ‘  The  State  of  International
 Economic  L  aw  :  R  e-Think  ing  Sovereignt  y  in  Europe’  (2008)  11  JIEL  5,  28;  Pablo  Ibáñez  Colomo  and  A  ndriani  K  alintir  i,
 ‘  The  Evolution  of  EU  A  ntitr  ust  Polic  y:  1966–2017’  (2020)  83  MLR  321,  322.

 

8 A  riel  Ezrachi,  ‘Sponge’  (2017)  5  JAE  49.
 

9 See  e.g.,  Pablo  Ibáñez  Colomo,  The  Shaping  of  EU  Competition  Law  (CUP  2018);  Stav  ros  Makr  i  s,  ‘Openness  and  Integr  ity
 in  A  ntitr  ust’  (2021)  17  JCLE  1;  Stav  ros  Makr  i  s,  ‘EU  Competition  L  aw  as  R  esponsive  L  aw’  (2021)  25  C  YELS  228;  Oles
 A  ndriychuk  ,  ‘Bet  ween  Microeconomics  and  Geopolitics:  On  the  R  easonable  A  pplication  of  Competition  L  aw’  (2021)  85
 MLR  598.

 

10 Ezrachi  (n  8)  51.  See  al  so  HL  A  Har  t  ,  The  Concept  of  Law  (2nd  ed.,  Clarendon  Press  1994)  124–126;  Freder  ick  Schauer,
 ‘  The  Social  Constr  uction  of  the  Concept  of  L  aw  :  A  R  eply  to  Julie  Dick  son’  (2005)  25  OJLS  493;  Nei  l  Mac  Cormick  ,  ‘L  aw
 as  Institutional  Fact’  in  Nei  l  Mac  Cormick  and  Ota  Weinberger  (ed  s),  An  Institutional  Theor  y  of  Law:  New  Approaches  to  Legal
 Positivism  (D.  R  eidel  Pub.  Co;  K  luwer  Academic  Publi  shers  1986).
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on  an  analysi  s  of  234  hand-coded  obser  vat  ions  consi  st  ing  of  opinions  of  Advocates  General
 (AGs)  rendered  in  compet  it  ion  law  cases  and  the  cor  responding  judgments  of  the  European
 Cour  t  of  Just  ice  (EC  J),  the  ar  t  icle  offers  the  first  empir  ical  ly  sustained  account  of  the  inherently
 dy  namic  nature 11 of  compet  it  ion  law  and  the  role  judic  ial  actors  can  play  in  its  transfor  mat  ion.
 Given  that  its  focus  i  s  on  substantive  modernization,  the  ar  t  icle  w  i  l  l  concentrate  on  and  compare
 t  wo  di  st  inct  processes  of  substant  ive  change,  namely,  the  gradual  opening  of  tradit  ional  ly  state-

 ow  ned  markets  to  compet  it  ion  law  and  the  shi  ft  toward  s  the  ME  A  .  W  hi  le  the  Cour  t’s  integral
 contr  i  but  ion  to  the  li  beralizat  ion  process  has  been  analysed  prev  iously,  12 scholarly  render  ings
 nor  mal  ly  do  not  put  it  in  direct  connect  ion  w  ith  moder  nizat  ion  in  the  sense  of  the  ME  A  .  13 Thi  s
 study  seek  s  to  fi  l  l  thi  s  gap  by  conduct  ing  a  stat  ist  ical  invest  igat  ion  into  the  di  st  inct  contex  tual
 factors  that  have  mot  ivated  these  refor  ms.
 

The  contr  i  but  ion  thi  s  ar  t  icle  makes  i  s  t  wofold  .  In  the  bigger  scheme  of  things,  the  compar  i  son
 hopes  to  contr  i  bute  to  the  broader  academic  di  scourse  on  the  goal  s  of  compet  it  ion  law,  w  hich
 cont  inues  to  be  a  protracted  one.  14 The  t  wo  substant  ive  moder  nizat  ion  processes  were  selected
 because  they  epitomize  t  wo  di  st  inct  goal  s:  market  integrat  ion  and  consumer  wel  fare.  Introduc-
 ing  compet  it  ion  to  tradit  ional  ly  state-ow  ned  markets  meant  sur  render  ing  nat  ion-bound  soc  ial
 and  public  polic  y  concer  ns  to  the  object  ive  of  f  urther  ing  market  integrat  ion.  15 The  ME  A  ,  on  the
 other  hand  ,  places  heightened  ,  i  f  not  exclusive,  emphasi  s  on  the  promot  ion  of  the  consumer  wel-
 fare  standard  as  defined  by  neoclassical  pr  ice  theor  y.  16 Cor  roborat  ing  past  theoret  ical  work  , 17

the  present  study  f  ur  ni  shes  proof  that  these  t  wo  object  ives  indeed  const  ituted  the  central
 mi  ssions  pursued  under  each  moder  nizat  ion  process  respect  ively.  The  findings  reveal  the  power
 of  judic  ial  actors  to  strateg  ical  ly  advance  these  select  ive  goal  s.  Uncover  ing  the  rec  iproc  it  y  of  the
 relat  ionship  bet  ween  actors  and  contex  t  ,  the  study  di  scusses  the  deep  yet  largely  unrecognized
 implicat  ions  for  the  evolut  ion  of  compet  it  ion  law.  At  a  moment  w  hen  the  European  Commi  ssion
 i  s  about  to  adopt  g  uidelines  on  exclusionar  y  abuses  of  dominance,  18 the  novel  insights  thi  s
 ar  t  icle  produces  al  low  the  Commi  ssion,  the  Cour  t  of  Just  ice  of  the  European  Union  and  its  AGs
 to  take  stock  of  w  hat  has  been  achieved  .  Know  ing  how  di  st  inct  micro  -changes  worked  together
 to  usher  in  paradigm  shi  fts  w  i  l  l  al  low  the  European  enforcer  to  take  pract  ical  measures  for  the
 f  uture. 

11 Ezrachi  (n  8)  50.
 

12 Li  sa  Conant  ,  Justice  Contained  (Cornel  l  Universit  y  Press  2001);  Sir  ja-L  eena  Penttinen,  ‘  The  R  ole  of  the  Cour  t  of  Justice  of
 the  European  Union  in  the  Energ  y  Market  Li  berali  sation’  in  Kim  Talus  (ed),  R  esearch  Handbook  on  International  Energ  y  Law
 (Edward  Elgar  2014).

 

13 R  ather,  commentators  have  focused  on  the  relationship  bet  ween  procedural  reform  and  the  ME  A  .  See,  Dav  id  Gerber,  ‘  Two
 Forms  of  Moderni  sation  in  European  Competition  L  aw’  (2007)  31  Ford  hamIntlL  J  1235.

 

14 Instead  of  many,  see  e.g.,  Giorg  io  Monti,  EC  Competition  Law  (OUP  2007)  51–52;  Okeoghene  Odudu  ,  ‘  The  w  ider  concerns
 of  competition  law’  (2010)  30  OJLS  599;  Chr  i  stopher  Tow  nley,  Ar  ticle  81  EC  and  Public  Polic  y  (Har  t  2009);  Ioanni  s  Lianos,
 ‘  The  pover  t  y  of  competition  law  :  the  long  stor  y’  (2018)  CLES  R  esearch  Paper  Ser  ies  No  2/2018,  < htt  ps://w  w  w.ucl.ac.u
k/cles/sites/cles/files/cles_  2-  2018.pdf  >  accessed  7  Aug  ust  2025;  Pinar  Akman,  The  Concept  of  Abuse  in  EU  Competition
 Law:  Law  and  Economic  Approaches  (Har  t  2012)  182–184;  Dina  Waked,  ‘A  ntitr  ust  as  Public  Interest  L  aw  :  R  edi  str  i  bution,
 Equit  y  and  Social  Justice’  (2020)  65  The  A  ntitr  ust  Bul  letin  87;  Konstantinos  St  y  lianou  and  Mar  ios  Iacov  ides,  ‘  The  goal  s  of
 EU  competition  law  :  a  comprehensive  empir  ical  investigation’  (2022)  42  L  egal  Studies  620.

 

15 Thi  s  was  the  Commi  ssion’s  response  to  some  Member  States’  attempt  to  delay  the  adoption  of  li  beralizing  directives  in
 the  energ  y  sector,  see  the  Commi  ssion’s  Press  R  elease  IP/01/872  of  20  June  2001  ‘Commi  ssion  confirms  need  to  tackle
 cross  -border  investment  restr  ictions  and  energ  y  market  di  stor  tions’.

 

16 A  nne  Witt  ,  The  More  Economic  Approach  to  EU  Antitr  ust  Law  (Har  t  2016)  265.
 

17 Dav  id  Gerber,  Law  and  Competition  in  Twentieth  Centur  y  Europe  Protecting  Prometheus  (OUP  2001);  Imelda  Maher,  ‘R  e-
 imag  ining  the  Stor  y  of  European  Competition  L  aw’  (2000)  20  OJLS  155,  156.

 

18 In  2023,  the Commi  ssion  amended  its  Guidance  Paper,  see  European  Commi  ssion,  Press  R  elease,  Commi  ssion  announces
 g  uidelines  on  exclusionar  y  abuses  and  amend  s  g  uidance  on  enforcement  pr  ior  ities,  27  March  2023,  < htt  ps://e  c.europa.eu/
commission/presscorner/api/files/document/pr  int/eN/ip_  23_  1911/IP_  23_  1911_  EN.pdf.>  accessed  7  Aug  ust  2025.
 Some  v  iew  these  amendments  as  a  ‘move  away  f  rom  the  “more  economic  approach,”  just  as  the  EU  Cour  ts  were  warming  to
 it’,  see  Damien  Geradin  and  Stijn  Huijts,  ‘Abuse  of  dominance:  has  the  effects  -based  analysi  s  gone  too  far?’  (2024)  40  Ox  f.
 R  ev.  Econ.  Polic  y  776,  778.
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In  connect  ion  w  ith  the  foregoing  ,  the  study  al  so  hopes  to  contr  i  bute  on  the  methodolog  ical
 f  ront.  The  fol  low  ing  empir  ical  analysi  s  ventures  deeper  into  the  use  of  quant  itat  ive  method  s
 bor  rowed  f  rom  psychometr  ic  s,  thereby  unlock  ing  unreali  sed  possi  bi  lit  ies  for  think  ing  about
 jur  i  spr  udent  ial  change  processes  and  the  underly  ing  mot  ivat  ions  dr  iv  ing  these  developments.
 The  ar  t  icle  employs  Mok  ken  Scaling  A  nalysi  s  (MSA),  a  nonparametr  ic  item  response  theor  y
 (I  RT)  method  ,  to  develop  high-qualit  y  measurement  instr  uments  f  rom  manual  ly  coded  data  .  By
 ex  tract  ing  the  infor  mat  ion  contained  in  var  iables  spec  i  fical  ly  dev  i  sed  to  descr  i  be  both  refor  ms,
 t  wo  summar  y  measures  are  constr  ucted  to  gauge  the  latent  concept  ,  w  hich  i  s  a  judicial  actor’s
 propensit  y  to  promote  incremental  change  in  the  case  law.  These  t  wo  novel  and  parsimonious
 measurement  instr  uments  fac  i  litate  a  more  meaning  f  ul  compar  i  son  bet  ween  the  t  wo  substant  ive
 refor  ms,  pinning  dow  n  potent  ial  causes  for  divergences.
 

The  ar  t  icle  i  s  str  uctured  as  fol  low  s.  Sect  ion  I  I  prov  ides  a  conceptual  and  methodolog  ical
 rat  ionale  for  conduct  ing  the  present  study.  To  better  apprai  se  the  contex  tual  condit  ions  sur-
 rounding  each  moder  nizat  ion  process,  Sect  ion  I  I  I  relies  upon  a  var  iety  of  sources  to  deduce  a
 set  of  testable  theoret  ical  implicat  ions.  Sect  ion  IV  employs  MSA  to  develop  t  wo  instr  uments
 that  accurately  measure  judic  ial  att  itudes  toward  s  change  in  substant  ive  compet  it  ion  law.  The
 obtained  instr  uments  w  i  l  l  ser  ve  as  dependent  var  iables  in  a  subsequent  ordinar  y  least  squares
 (OLS)  regression  ( Sect  ion  V).  The  si  x  th  sect  ion  di  scusses  the  implicat  ions  of  the  empir  ical
 findings.  The  final  sect  ion  concludes.
 

I  I  .  D  I  R  E  C  T  I  O  N  S  A  N  D  T  R  A  J  E  C  T  O  R  I  E  S  
Dav  id  Gerber,  in  hi  s  influent  ial  ar  t  icle  The  Transformation  of  European  Communit  y  Competition
 Law?,  suggested  that  the  achievement  of  a  work  able  single  market  would  represent  an  impor  tant
 tur  ning  point  in  the  hi  stor  y  of  EU  compet  it  ion  law,  asser  t  ing  that  ‘[i]n  a  uni  fied  market  ,  the  goal
 of  uni  ficat  ion  loses  its  meaning’.  19 Thi  s  meant  that  once  economic  integrat  ion  had  largely  been
 attained  ,  the  signi  ficance  of  the  market  integrat  ion  imperat  ive  would  dimini  sh.  Simi  larly,  Witt
 noted  that  the  object  ive  of  protect  ing  the  inter  nal  market  ‘  lost  some  of  its  immediate  urgenc  y
 after  1  Januar  y  1993’.  20 Compet  it  ion  law  had  to  reconfig  ure  itsel  f  to  take  on  new  chal  lenges
 ar  i  sing  f  rom  chang  ing  polit  ical  and  economic  realit  ies.
 

A  compet  ing  nar  rat  ive  tend  s  to  assume  a  pivotal  and  ,  most  impor  tantly,  stable  role  for  the
 goal  of  market  integrat  ion.  Not  ing  that  market  integrat  ion  cont  inues  to  feature  reg  ularly  in  the
 Cour  t’s  case  law  as  wel  l  as  the  dec  i  sional  pract  ice  of  the  Commi  ssion,  thi  s  contrar  y  v  iew  submits
 that  the  link  bet  ween  compet  it  ion  law  and  market  integrat  ion  i  s  as  strong  as  ever. 21 Notably,  thi  s
 account  i  s  di  fficult  to  square  w  ith  Gerber’s  prognosi  s.
 

Upon  closer  scr  ut  iny,  it  becomes  ev  ident  that  the  apparent  contradict  ion  ar  i  ses  f  rom  a  fai  lure
 to  di  st  ing  ui  sh  bet  ween  directions  and  trajectories.  W  hi  le  both  ter  ms  per  tain  to  the  concept  of
 motion,  direct  ions  descr  i  be  the  or  ientat  ion  of  an  object’s  movement  in  relat  ion  to  a  reference
 point  w  ithout  consider  ing  space  and  t  ime.  In  contrast  to  that  ,  trajector  ies  refer  to  the  ent  ire  path
 an  object  fol  low  s  as  it  moves  through  space  and  t  ime.  22 Conceptual  ly,  direct  ions  and  trajector  ies
 thus  represent  t  wo  di  fferent  units  of  analysi  s.  W  hi  le  the  for  mer  adopts  a  snapshot  v  iew  to  show
 a  par  t  icular  scene  pack  ,  the  latter  can  be  li  kened  to  the  ent  ire  mov  ie  that  t  ies  al  l  scenes  together
 to  tel  l  a  coherent  stor  y.
 

19 Dav  id  Gerber,  ‘  The  Transformation  of  European  Communit  y  Competition  L  aw  ?’  (1995)  35  Har  vard  International  L  aw
 Journal  97,  98–99.

 

20 Witt  (n  16)  10.
 

21 See  Al  ber  tina  Al  bors  -L  lorens,  ‘  The  Ties  that  Wi  l  l  Always  Bind  :  EU  Competition  L  aw  and  the  Single  Market’  in  Jeremias
 Adams  -Prassl  et  al.  (ed  s),  The  Internal  Market  Ideal  (OUP  2024)  200.

 

22 Definition  of  ‘direction  (n.),  sense  9.a’,  Ox  ford  Engli  sh  Dictionar  y  < htt  ps://doi.org/10.1093/OED/2224389658>
 accessed  28  July  2025;  Definition  of  ‘trajector  y’,  Cambr  idge  Academic  Content  Dictionar  y  < htt  ps://dictionar  y.cambr  i
dge.org/dictionar  y/english/trajector  y  >  accessed  28  July  2025.
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A  simi  lar  di  st  inct  ion  i  s  draw  n  in  hi  stor  iography.  Mov  ing  away  f  rom  the  convent  ional  empha-
 si  s  on  the  cour  te  durée,  w  hich  por  trayed  hi  stor  y  as  a  ser  ies  of  r  uptures  and  di  scont  inuit  ies
 shaped  by  di  screte  events  and  act  ions,  Fer  nand  Braudel  adopted  a  long  ue  durée  approach  that
 emphasized  c  yclical  patter  ns  and  deep  cont  inuit  ies  r  unning  through  interconnected  soc  ietal  ,
 economic,  and  geographic  str  uctures.  23 E  x  panding  upon  Braudel’s  seminal  reconceptualizat  ion
 of  hi  stor  ical  t  ime,  Penelope  Cor  field  contended  that  developmental  trajector  ies  consi  st  of
 numerous  micro  -  shi  fts  that  unfold  sy  nchronously  or  asy  nchronously.  In  her  v  iew,  each  shor  t-
 ter  m  moment  i  s  situated  w  ithin  a  broader  long-ter  m  f  ramework  ,  w  hi  le  simultaneously,  ever  y
 transient  moment  i  s  shaped  by  and  embedded  w  ithin  endur  ing  hi  stor  ical  processes.  24

Thi  s  way  of  think  ing  al  so  lend  s  itsel  f  to  reflect  ing  on  incremental  jurispr  udential  change,  w  hich
 i  s  the  focus  of  the  present  study.  Draw  ing  on  these  insights,  it  directs  attent  ion  to  developmental
 trajector  ies  in  the  case  law  rather  than  immediate  direct  ions  as  ar  t  iculated  in  single  judgments.
 The  constr  uct  i  s  here  defined  to  descr  i  be  an  instant  or  a  process  by  w  hich  ex  i  st  ing  case  law  i  s
 exchanged  or  altered  ,  mark  ing  a  threshold  separat  ing  the  status  quo  f  rom  the  status  quo  ante.
 Thi  s  implies  that  change  must  always  be  considered  in  relation  to  something  else.  A  nd  in  the  case
 of  jur  i  spr  udent  ial  change,  thi  s  ‘something  el  se’  relates  to  instances  or  processes  that  consolidate
 ex  i  st  ing  case  law.
 

Hi  stor  ians  adopt  ing  the  long  ue  durée  approach  t  y  pical  ly  delineate  the  past  into  di  st  inct  eras,
 and  ever  y  era  i  s  marked  by  a  cer  tain  ‘zeitgei  st’  that  dr  ives  the  soc  ial  forces  into  a  par  t  icular
 direct  ion  reflect  ive  of  the  people,  groups,  and  epi  stemic  communit  ies  of  that  per  iod  .  25 A  pplied
 to  compet  it  ion  law,  thi  s  i  s  w  here  goal  s  become  relevant.  Ever  y  ant  itr  ust  era  has  its  di  st  inct
 character  i  st  ic  s  and  ,  most  impor  tantly,  a  defining  goal  that  encapsulates  its  ‘zeitgei  st’.  The  judg-
 ments  and  legal  inter  pretat  ions  judic  ial  actors  render  in  a  g  iven  per  iod  thus  reflect  the  dominant
 ideas  and  att  itudes  of  that  era  ,  and  new  eras  come  about  by  reject  ing  and  cr  it  ic  iz  ing  the  v  iew  s
 character  i  st  ic  of  the  ones  that  came  before. 26 It  i  s  thus  arg  ued  here  that  even  i  f  there  might
 be  a  mult  iplic  it  y  of  potent  ial  object  ives  and  aims,  judic  ial  actors  w  i  l  l  pr  ior  it  ize  cer  tain  goal  s
 character  iz  ing  the  respect  ive  ant  itr  ust  era  to  make  old  pathways  g  ive  way  to  new  beg  innings.
 

The  conceptual  di  st  inct  ion  bet  ween  direct  ions  and  trajector  ies  in  the  case  law  al  so  has  impor-
 tant  methodolog  ical  consequences.  E  x  i  st  ing  empir  ical  scholarship  seems  to  equate  references
 to  spec  i  fic  goal  s  of  compet  it  ion  law  w  ith  ev  idence  of  their  cont  inued  relevance,  pr  imar  i  ly  using
 coding  as  the  sole  means  of  establi  shing  patter  ns.  Thi  s  has  led  some  scholars  to  claim  that  EU
 compet  it  ion  law  pursues  a  mult  iplic  it  y  of  goal  s  w  ithout  a  clear  hierarchy.  Yet  ,  caut  ion  should  be
 exerc  i  sed  w  hen  using  coding  as  the  sole  means  of  establi  shing  patter  ns  and  relat  ionships.  Coding
 does  not  constitute  but  only  presumes  measurement.  It  descr  i  bes  the  pract  ice  of  assigning  numer  ic
 values  to  tex  t  excer  pts  to  organize  obser  vat  ions  into  a  more  palatable  str  ucture.  Ster  n  cr  it  ic  s
 even  war  n  that  ,  decoupled  f  rom  doctr  inal  analysi  s,  coding  on  its  ow  n  could  be  ‘reduced  to  just
 count  ing  stu  ff’. 27 Coding  i  s  an  impor  tant  star  t  ing  point  ,  but  measurement  al  low  s  quant  i  ficat  ion
 and  draw  ing  inferences  about  legal  concepts  that  are  latent  and  often  mult  i  faceted  .  More
 impor  tantly,  coding  treats  judgments  as  di  sjointed  datapoints,  fai  ling  to  recognize  the  ‘  binding
 agenc  y’  that  t  ies  these  micro  -  shi  fts  together.  28 Several  micro  -developments  can  take  di  fferent
 

23 Fernand  Braudel,  La  Méditerranée  et  le  monde  Méditerranéen  à  l’  époque  de  Philippe  II  (Editor  ial  A  rmand  Colin  1949);  Fernand
 Braudel,  ‘Hi  stoire  et  Sciences  sociales:  L  a  long  ue  durée’  (1958)  13(4)  A  nnales  725–753;  Fernand  Braudel,  ‘Hi  stor  y  and  the
 Social  Sciences:  The  L  ong  ue  Durée’  (2009)  32(2)  R  ev  iew  171–203.

 

24 Penelope  Cor  field,  Time  and  the  Shape  of  Histor  y  (2007  Yale  Universit  y  Press)  x  v.
 

25 Theo  Jung  ,  ‘Z  eitgei  st  im  L  angen  18.  Jahrhunder  t  :  Dimensionen  eines  umstr  ittenen  Begr  iff  s’  in  Achim  L  andwehr  (ed)  Frühe
 Neue  Zeiten  (transcr  ipt  Press  2012)  319.

 

26 Barak  Orbach,  ‘  The  Present  New  A  ntitr  ust  Era’  (2019)  60  Wi  l  liam  &  Mar  y  L  aw  R  ev  iew  1439–1493.
 

27 See  Gareth  Dav  ies,  ‘  Taming  the  L  aw  :  The  R  i  sk  s  of  Mak  ing  Doctr  inal  A  nalysi  s  the  Ser  vant  of  Empir  ical  R  esearch’  in  Mar  ija
 Bar  tl,  Pola  Cebulak  and  Jessica  L  aw  rence  (ed  s),  The  Politics  of  European  Legal  R  esearch:  Behind  the  Method  (Edward  Elgar
 2022).

 

28 Cor  field  (n  24)  6.
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direct  ions,  creat  ing  jagged  lines.  Focusing  on  the  immediate  direct  ions  of  jur  i  spr  udence  w  i  l  l  thus
 inev  itably  create  the  impression  that  case  law  i  s  inconsi  stent  ,  reg  ulat  ion  messy,  and  that  actors
 are  capr  ic  ious.  Inadver  tently,  thi  s  lead  s  scholars  to  adopt  a  present  ist  and  stat  ic  v  iew,  focusing  on
 immediate  direct  ions  in  the  case  law  rather  than  account  ing  for  deeper  cont  inuit  ies  that  prov  ide
 the  broader  contex  t  in  w  hich  judgments  are  delivered  .
 

R  ender  ing  the  latent  constr  uct  of  incremental  jur  i  spr  udent  ial  change  v  i  si  ble  therefore
 requires  novel  measurement  instr  uments.  Thi  s  study  exempli  fies  how  combining  qualitat  ive
 content  analysi  s  w  ith  more  advanced  stat  ist  ical  method  s  li  ke  I  RT  can  assi  st  scholars  study  ing
 the  evolut  ion  of  compet  it  ion  law  empir  ical  ly  in  reduc  ing  complex  it  y  in  their  data  to  di  sentangle
 mult  idimensional  refor  m  processes.  MSA  ,  for  instance,  tur  ns  rank-ordered  obser  vat  ions  into
 a  composite  measure  of  the  latent  trait  as  scores  on  a  rat  ing  scale.  The  obtained  measurement
 scale  summar  izes  the  infor  mat  ion  contained  in  the  indiv  idual  var  iables  in  a  single  metr  ic  and
 thus,  prov  ides  a  more  meaning  f  ul  not  ion  of  the  di  stances  bet  ween  datapoints  than  just  averag  ing
 them  by  year.
 

I  I  I  .   R  E  S  E  A  R  C  H  H  Y  P  O  T  H  E  S  E  S  
Star  t  ing  w  ith  the  simi  lar  it  ies  bet  ween  the  t  wo  change  processes,  it  i  s  ev  ident  that  ,  in  ter  ms  of  the
 applicable  legal  f  ramework  ,  the  basic  condit  ions  were  the  same  for  both  refor  ms.  In  general  ,  the
 Treat  y  prov  i  sions  on  compet  it  ion  are  skeletal  .  W  hen  reading  A  r  t  icles  101,  102,  and  106  TFEU,
 w  hat  stand  s  out  immediately  i  s  the  broad  and  ambig  uous  wording  of  these  prov  i  sions.  The
 capac  ious  f  raming  inv  ites  diverg  ing  inter  pretat  ions,  and  change-inclined  actors  theoret  ical  ly
 have  ample  room  for  advanc  ing  their  ideas.  In  search  of  possi  ble  divergences,  it  thus  makes  sense
 to  tur  n  our  gaze  away  f  rom  the  legal  f  ramework  toward  s  constraints  stemming  f  rom  the  broader
 inst  itut  ional  contex  t  and  power-relat  ional  dy  namic  s  bet  ween  diverse  actors.  Thi  s  study  directs
 attent  ion  to  a  set  of factors  hy  pothesized  to  const  itute  the  main  di  fferences  bet  ween  the  t  wo
 moder  nizat  ion  processes:  

1) W  hi  le  the  process  of  sector-  spec  i  fic  li  beralizat  ion  was  pr  imar  i  ly  dr  iven  by  the  European
 project  of  integrat  ion,  the  link  i  s  less  apparent  for  moder  nizat  ion  in  the  sense  of  the  ME  A  .  

2) Judic  ial  actors  are  ex  pected  to  c  ite  AG  opinions  more  ex  tensively  w  hen  pushing  for  change
 in  the  sense  of  the  ME  A  than  in  the  process  of  opening  up  state-ow  ned  markets  to
 compet  it  ion.  

3) Academic  di  scourses  sur  rounding  the  ME  A  exer  ted  greater  influence  on  judic  ial  actors’
 att  itudes  toward  s  change  than  it  was  the  case  for  the  process  of  sector-  spec  i  fic  li  beraliza-
 t  ion.  

4) The  influence  of  U.S.  law  was  less  pronounced  for  the  li  beralizat  ion  of  ut  i  lit  ies  markets,
 w  hi  le  it  was  more  prominent  for  changes  introduced  under  the  ME  A  .  

5) Change  in  the  sense  of  the  ME  A  was  more  li  kely  i  f  the  conduct  under  scr  ut  iny  was
 committed  by  a  large  and  highly  diversi  fied  business  rather  than  a  smal  ler  or  medium-

 sized  business.  In  contrast  to  that  ,  the  impact  of  business  size  and  level  of  diversi  ficat  ion
 was  neglig  i  ble  for  li  beralizat  ion.  

A  l  l  hy  potheses  except  for  H2  were  der  ived  deduct  ively  f  rom  prev  ious  contr  i  but  ions  to
 compet  it  ion  law.  A  s  theor  y-bui  lding  i  s  an  iterat  ive  29 process,  insights  gained  f  rom  empir  ical
 data  can  al  so  infor  m  the  substant  ive  content  of  hy  potheses.  Thi  s  applies  to  H2,  w  hich  was
 

29 Tom  Ginsburg  and  Nicholas  Stephanopoulos,  ‘  The  Concepts  of  L  aw’  (2017)  The  Universit  y  of  Chicago  L  aw  R  ev  iew  147–
 175,  175.
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bui  lt  induct  ively  based  on  descr  ipt  ive  stat  ist  ic  s.  Before  mot  ivat  ing  each  hy  pothesi  s  and  br  iefly
 elaborat  ing  on  the  relevant  contex  tual  factors  and  their  operat  ionalizat  ion  (for  more  detai  l  s,
 see  A  ppendi  x  A3),  another  caveat  i  s  in  order.  R  eaders  should  be  made  aware  that  the  above
 hy  potheses  do  not  di  st  ing  ui  sh  bet  ween  EC  J  judgments  and  AG  opinions.  A  s  they  are  not
 legal  ly  binding  ,  AG  opinions  may  appear  to  be  less  relevant  for  understanding  the  path  of
 jur  i  spr  udence.  Their  influence  remains  elusive  i  f  f  ramed  in  ter  ms  of  how  often  and  to  w  hat  ex  tent
 the  Cour  t  fol  low  s  them. 30 The  main  di  fficult  y  lies  in  the  prec  i  se  deter  minat  ion  of  w  hen  the
 Cour  t  reached  a  cer  tain  conclusion  at  the  behest  of  an  AG  opinion  and  w  hen  it  ar  r  ived  there
 on  its  ow  n.  Moreover,  some  contex  tual  factors  li  ke  the  c  itat  ion  of  U.S.  L  aw  are  more  prevalent
 in  AG  opinions,  w  hich  could  be  another  arg  ument  against  study  ing  them  together  w  ith  EC  J
 judgments.
 

In  light  of  thi  s,  the  approach  taken  here  mer  its  f  urther  ex  planat  ion.  The  v  iew  adopted  in
 thi  s  study  i  s  that  jur  i  spr  udent  ial  change  should  be  treated  holistically.  R  ather  than  limit  ing  our
 v  iew  to  the  quest  ion  of  w  hether  ‘the  Cour  t  fol  low[s]  the  recommendat  ion  of  the  AG  and
 reach[es]  the  same  outcome  in  the  same  case’,  a  greater  emphasi  s  should  be  placed  on  the
 dy  namic  nature  of  the  judic  ial  process. 31 Only  w  here  mult  iple  players  interact  can  the  case
 law  develop  dy  namical  ly. 32 Thi  s  new  focus  on  the  inter  play  bet  ween  inst  itut  ional  actors  stand  s
 out  f  rom  prev  ious  analyses  that  veer  toward  s  the  role  of  the  European  Commi  ssion  as  the
 main  dr  iver  behind  refor  m.  Accounts  in  literature  obser  ve  that  the  Commi  ssion  star  ted  its
 project  of  moder  niz  ing  EU  compet  it  ion  law  to  reflect  mainstream  economic  think  ing  in  the  late
 1990s. 33 In  some  instances,  however,  the  AG  preceded  the  Commi  ssion  in  advanc  ing  a  novel
 understanding  of  cr  uc  ial  compet  it  ion  law  concepts.
 

The  O  pinion  of  AG  Jacobs  in  Sy  fait  underscores  thi  s  point.  In  thi  s  case,  the  AG  pushed  for
 adopt  ing  an  effic  ienc  ies  defence  in  a  di  spute  that  touched  upon  a  dominant  under  tak  ing’  s  ref  usal
 to  deal  . 34 The  AG  tr  ied  to  counterbalance  the  change  he  advocated  by  limit  ing  the  outcome  to
 the  spec  i  fic  c  ircumstances  of  the  case,  repeated  ly  stressing  that  the  highly  spec  i  fic  nature  of  the
 phar  maceut  ical  sector  would  al  low  such  an  outcome.  35 The  hesitant  reasoning  st  y  le  of  the  AG
 should  not  dimini  sh  the  tremendous  signi  ficance  of  thi  s  proposal  .  The  AG’s  bold  foray  stand  s
 in  stark  contrast  to  the  subsequent  judgment  rendered  by  the  EC  J.  W  hi  le  the  AG  pushed  for
 change,  the  Cour  t  showed  no  appet  ite  to  engage  w  ith  the  substance  of  the  case.  It  dec  ided  to
 abstain  f  rom  mak  ing  any  legal  comments  by  declar  ing  that  it  had  no  jur  i  sdict  ion  as  the  Epitropi
 Antagoni  smou  ,  the  body  w  hich  posed  the  quest  ions  in  the  preliminar  y  reference  proceeding  ,
 was  not  a  cour  t  or  tr  i  bunal  in  its  v  iew.  36 Nonetheless,  the  AG’s  proposit  ion  found  its  way  into  the
 case  law  in  roundabout  ways.  The  idea  was  picked  up  by  the  Commi  ssion  in  its  then-unpubli  shed
 Guidance  Paper,  before  the  Cour  t  eventual  ly  recognized  the  possi  bi  lit  y  of  an  effic  ienc  ies  defence
 for  A  r  t  icle  102  in  its  r  uling  in  British  Air  ways,  Case  C  -95/04  P.  37 A  nalysing  AG  opinions  and
 

30 See  Uršk  a  ˇ Sad  l  and  Suv  i  Sank  ar  i,  ‘  The  Elusive  Influence  of  the  Advocate  General  on  the  Cour  t  of  Justice:  The  Case  of
 European  Citizenship’  (2017)  36  Yearbook  of  European  L  aw  421;  Jens  Frankenreiter,  ‘A  re  Advocates  General  Political  ?  A  n
 Empir  ical  A  nalysi  s  of  the  Voting  Behav  ior  of  the  Advocates  General  at  the  European  Cour  t  of  Justice’  (2018)  14  R  ev  iew
 of  L  aw  &  Economics  1;  Carlos  A  rrebola  ,  A  na  Júlia  Maurício,  and  Héctor  Jiménez  Por  ti  l  la  ,  ‘A  n  Econometr  ic  A  nalysi  s  of  the
 Influence  of  the  Advocate  General  on  the  Cour  t  of  Justice  of  the  European  Union’  (2016)  5  Cambr  idge  International  L  aw
 Journal  82.

 

31 K  amiel  Mor  telmans,  ‘  The  Cour  t  Under  the  Influence  of  Its  Advocates  General  :  A  n  A  nalysi  s  of  the  Case  L  aw  on  the
 Functioning  of  the  Internal  Market’  (2005)  24  Yearbook  of  European  L  aw  127,  169.

 

32 Michal  Bobek  ,  ‘A  Four  th  in  the  Cour  t  :  W  hy  A  re  There  Advocates  General  in  the  Cour  t  of  Justice?’  (2012)  14  C  YELS  529,
 555.

 

33 Witt  (n  16).
 

34 Case  C  -53/03  Sy  fait  [2004]  ECR  I-04609,  Opinion  of  AG  Jacobs,  paras.  69–70.
 

35 Ibid.,  paras.  100–101.  In  fact  ,  AG  Jacobs  employed  thi  s  technique  in  Albany  as  wel  l  as  in  Oscar  Bronner  .  See  Case  C  -67/96
 Albany  [1999]  ECR  I-05751,  Opinion  of  AG  Jacobs,  para.  252  and  Case  C  -7/97  Oscar  Bronner  [1998]  ECR  I-07791,  paras.
 30–31.

 

36 Case  C  -53/03  Sy  fait  [2005]  ECR  I-04609,  paras.  37–38.
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EC  J  judgments  together,  the  present  study  apprec  iates  the  role  the  AG  has  played  in  shaping
 EU  ant  itr  ust.  The  choices  they  endorsed  in  their  opinions  had  signi  ficant  consequent  ial  effects
 for  the  f  uture  course  of  the  law,  as  once  uttered  ,  ideas  are  hard  to  ex  punge,  even  i  f  init  ial  ly  ignored
 or  rejected  by  the  Cour  t.
 

A  . The  Attainment  of  a  Work  able  Single  Market—A  Hi  stor  ic  Tur  ning  Point 
Divergences  present  themselves  w  hen  consider  ing  the  t  wo  moder  nizat  ion  processes  f  rom  a
 contex  tual  perspect  ive.  Depending  on  the  inst  itut  ional  sett  ing  and  the  legal  i  ssues  involved  ,
 judic  ial  actors  must  grapple  w  ith  compet  ing  interests.  If  an  actor  i  s  conf  ronted  w  ith  quest  ions
 on  the  div  i  sion  of  competenc  ies  bet  ween  the  Member  States  and  the  EU,  she  might  respond
 di  fferently  than  in  cases  touching  upon  inter-inst  itut  ional  matters  that  could  g  ive  r  i  se  to  tension
 w  ithin  the  EU.  Sector-  spec  i  fic  li  beralizat  ion  was  a  highly  sensit  ive  subject  matter.  The  EU’s
 foray  into  tradit  ional  ly  state-ow  ned  sectors  for  the  sake  of  dr  iv  ing  integrat  ion  and  the  process  of
 Europeanizat  ion  inev  itably  entai  led  a  competence  creep  at  the  ex  pense  of  the  Member  States’
 exerc  i  se  of  their  sovereign  r  ights.  38 In  contrast  to  reg  ulat  ing  economic  operators,  reg  ulat  ing
 sovereign  states  proved  a  polit  ical  ly  charged  and  ,  thus,  thor  ny  endeavour  imbued  w  ith  protec-
 t  ionist  interests.  A  s  a  result  ,  it  took  a  long  t  ime  for  compet  it  ion  enforcement  to  gain  a  foothold  ,
 and  it  did  so  slow  ly  and  hesitantly.  Introduc  ing  compet  it  ion  to  tradit  ional  ly  sheltered  industr  ies
 by  rely  ing  on  A  r  t  icle  106  TFEU  redesigned  the  compet  it  ion  law  land  scape  in  f  undamental  ways,
 putt  ing  an  end  to  a  host  of  state  monopolies.  Thi  s  shi  fted  the  focus  f  rom  pr  ivate  businesses  as
 the  pr  imar  y  targets  of  economic  control  toward  s  the  State. 39 With  respect  to  thi  s  first  wave  of
 change  as  wel  l  as  the  subsequent  process  of  procedural  moder  nizat  ion,  the  Commi  ssion  and  the
 Cour  t  pul  led  in  the  same  direct  ion,  united  in  a  mi  ssion  to  proli  ferate  the  streng  th  and  reach  of
 the  inter  nal  market. 

W  hi  le  the  creat  ion  of  the  inter  nal  market  had  been  a  key  pr  ior  ity  since  the  establi  shment  of
 the  European  Economic  Communit  y  (EEC)  in  1957,  it  was  only  in  the  1980s,  w  hen  the  EEC’s
 economy  star  ted  to  fal  l  behind  the  rest  of  the  developed  world  ,  that  renewed  impetus  would
 be  g  iven  to  relaunching  it.  The  Commi  ssion’s  1985  W  hite  Paper,  40 containing  approx  imately
 300  measures  to  remove  both  physical  and  intang  i  ble  bar  r  iers  to  trade,  generated  the  polit  ical
 momentum  needed  for  change.  For  maliz  ing  these  proposal  s,  the  Single  European  Act  (SE  A)
 entered  into  force  in  1987  and  establi  shed  a  dead  line  for  the  complet  ion  of  the  Single  Market
 unt  i  l  31  December  1992.
 

With  the  attainment  of  a  work  able  single  market  ,  the  Commi  ssion  sw  i  ftly  redirected  its
 focus  toward  s  moder  niz  ing  the  inst  itut  ional  str  ucture  and  the  procedures  on  the  adopt  ion  and
 applicat  ion  of  the  EU  compet  it  ion  law  reg  ime.  In  suppor  t  of  the  Commi  ssion,  the  Cour  t  backed
 the  proposed  procedural  changes  and  leg  it  imized  the  direct  ions  chosen  by  the  Commi  ssion
 to  assuage  the  Member  State  gover  nments.  A  s  was  the  case  for  the  process  of  li  beralizat  ion,  41

inst  itut  ional  actors  on  the  EU  level  needed  to  for  m  a  united  f  ront  to  protect  the  supranat  ional
 order.  Even  though  decentralizat  ion  and  procedural  refor  ms  had  no  direct  bear  ing  on  the
 

37 Giorg  io  Monti,  ‘A  r  ticle  102  TFEU:  Sources  of  Inter  pretation’  in  Pier  Luig  i  Parcu  ,  Giorg  io  Monti  and  Marco  Botta  (ed  s),
 Abuse  of  Dominance  in  EU  Competition  Law  (Edward  Elgar  2017)  49.  I  am  gratef  ul  to  the  rev  iewer  for  pointing  out  that
 chronolog  ically,  the  judgment  in  British  Air  ways  was  delivered  before  the  Guidance.  In  fact  ,  the  Guidance  had  been  delayed
 because  the  Commi  ssion  wanted  to  include  the  judgment  in  the  Guidance.  However,  Br  iti  sh  A  ir  ways  had  already  relied  on
 and  resor  ted  to  the  foreseeable  content  of  the  Guidance  Paper  at  the  time  of  the  proceedings  before  the  Cour  t.

 

38 See,  L  ei  Zhu  ,  Ser  vices  of  General  Economic  Interest  in  EU  Competition  Law:  Striking  the  Balance  bet  ween  Non-Economic  Values
 and  Market  Competition  (A  sser  Press  Spr  inger  2020).

 

39 See  Gerber  (n  17)  137.
 

40 EC  Commi  ssion,  W  hite  Paper  on  the  Completion  of  the  Internal  Market  COM(85)310  final  (14  June  1985).
 

41 Conant  w  r  ites  that  ‘[t]he  European  Commi  ssion  did  not  attempt  to  force  change  solely  through  legal  means  as  it  theoretical  ly
 could,  but  consi  stently  worked  to  create  political  consensus  and  incremental  ly  eliminated  exclusive  r  ights’.  See  Conant
 (n  12)  121.
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substance  of  EU  compet  it  ion  law,  the  refor  ms  are  signi  ficant  for  reconstr  uct  ing  the  inst  itut  ional
 contex  t  condit  ioning  the  ME  A  .  Procedural  moder  nizat  ion  and  the  introduct  ion  of  the  ME  A
 involved  the  same  actors  and  audiences  as  they  unravel  led  at  around  the  same  t  ime,  w  ith  the
 procedural  changes  preceding  and  condit  ioning  the  substant  ive  transfor  mat  ions  aimed  at  by  the
 Commi  ssion.  42 Thi  s  i  s  w  hy  one  cannot  be  f  ul  ly  understood  w  ithout  consider  ing  the  other.  43

Procedural  moder  nizat  ion  al  so  broke  new  ground  for  the  ME  A  ,  and  in  fact  ,  moder  nizat  ion
 effor  ts  spi  l  led  over  f  rom  the  procedural  to  the  substant  ive  sphere. 44

However,  as  it  has  tur  ned  out  ,  the  Commi  ssion’s  vantage  point  w  hen  it  embarked  on  its
 mi  ssion  to  decentralize  compet  it  ion  enforcement  was  quite  a  di  fferent  one  in  ter  ms  of  leg  itimac  y.
 The  simultaneit  y  of  the  t  wo  moder  nizat  ion  processes  should  not  di  sg  ui  se  the  fact  that  w  hi  le  the
 Commi  ssion  could  r  ightly  just  i  f  y  procedural  refor  ms  w  ith  the  need  to  g  uarantee  the  uni  for  m
 applicat  ion  of  compet  it  ion  law  to  f  urther  market  integrat  ion,  it  had  no  solid  basi  s  for  pushing  for
 substant  ive  change.  Put  cr  udely,  the  absence  of  a  clear  polit  ical  momentum  left  the  Commi  ssion
 wal  k  ing  on  thin  ice.  The  enforcer  reasoned  that  substant  ive  change  was  an  inev  itable  conse-
 quence,  claiming  that  a  common  economic  lang  uage  and  methodolog  y  were  required  to  ensure
 the  effect  iveness  of  the  novel  decentralized  system.  Thi  s  al  lowed  the  Commi  ssion  to  pre-empt
 cr  it  ic  i  sm  f  rom  those  w  ho  might  al  lege  that  it  acted  independently  and  w  ithout  consult  ing  the
 Member  States. 45 Thus,  substant  ive  refor  m  was  not  based  on  any  f  urther  premi  se  or  just  i  ficat  ion
 but  indirectly  der  ived  its  leg  it  imac  y  f  rom  the  ex  igence  to  g  uarantee  the  cor  rect  and  effic  ient
 implementat  ion  of  procedural  innovat  ions.  46 In  realit  y,  however,  the  bond  s  bet  ween  the  ME  A
 and  the  imperat  ive  goal  of  complet  ing  the  inter  nal  market  were  rather  loose.
 

Thus,  the  study  predicts  that  w  hi  le  sector-  spec  i  fic  li  beralizat  ion  was  pr  imar  i  ly  dr  iven  by  the
 goal  of  market  integrat  ion,  the  link  was  less  apparent  for  moder  nizat  ion  in  the  sense  of  ME  A
 (H1).  To  test  thi  s  hy  pothesi  s,  the  study  uses  several  var  iables.  Given  the  sensit  iv  it  y  sur  rounding
 the  li  beralizat  ion  of  for  mer  state-ow  ned  markets,  Member  State  preferences  may  ser  ve  as  a  pow-
 er  f  ul  constraint  on  the  behav  iour  of  judic  ial  actors  and  signal  the  content  ious  nature  of  the  i  ssue.
 Contex  t  sensit  iv  it  y  may  require  them  to  reflect  upon  the  polit  ical  and  economic  implicat  ions  of
 a  g  iven  dec  i  sion  or  recommendat  ion.  A  suitable  prox  y  for  the  sensit  iv  it  y  of  a  subject  matter  i  s
 w  hether  the  Cour  t  and  the  AG  acknow  ledge  the  w  r  itten  obser  vat  ions  submitted  by  Member
 States.  It  i  s  impor  tant  to  stress  that  thi  s  measure  does  not  capture  genuine  compliance  w  ith
 the  Cour  t’s  posit  ion  on  a  g  iven  i  ssue. 47 R  ather,  it  ser  ves  as  an  indicator  of  how  sensit  ive  the
 matter  i  s  to  nat  ional  interests.  The  submi  ssion  of  obser  vat  ions  by  a  Member  State  can  signal
 how  it  believes  the  case  should  be  resolved  and  may  be  inter  preted  as  an  attempt  to  influence
 the  outcome.  The  greater  the  number  of  such  obser  vat  ions,  the  more  sensit  ive  the  i  ssue  i  s  li  kely
 to  be. 

The  var  iable  ‘Posit  ive  Ment  ions  of  EU’  ser  ves  as  a  prox  y  for  the  respect  ive  Member  State’s
 stance  on  EU  integrat  ion  and  employs  the  w  idely  used  and  validated  indicators  of  the  Mani  festo
 Database. 48 The  Mani  festo  Project  analyses  polit  ical  par  t  ies’  elect  ion  mani  festos  to  di  st  i  l  their
 

42 European  Commi  ssion,  Directorate-  General  for  Competition,  Modernization  of  EC  A  ntitr  ust  Enforcement  R  ules:  Counci  l
 R  eg  ulation  EC  No  1/2003  and  the  Modernization  Pack  age  (2004).

 

43 Ali  son  Jones,  Brenda  Suf  r  in  and  Niamh  Dunne,  Jones  &  Sufrin’s  EU  Competition  Law  (7th  ed.,  OUP  2019)  95.
 

44 Gerber  (n  13)  1256.
 

45 Ibid.,  1258.  Thi  s  aspect  focuses  on  the  power  relations  bet  ween  the  Commi  ssion  and  the  Member  States  and  must  be
 di  sting  ui  shed  f  rom  the  arg  ument  that  the  ME  A  generated  out  put  leg  itimac  y  by  improv  ing  the  work  ing  of  the  market.

 

46 Ibid.,  1256.
 

47 To  retrace  the  academic  debate,  see  Clifford  J.  Car  ubba  ,  Matthew  Gabel  and  Charles  Hankla  ,  ‘Judicial  Behav  ior  under
 Political  Constraints:  Ev  idence  f  rom  the  European  Cour  t  of  Justice’  (2008)  102  A  merican  Political  Science  R  ev  iew  435–
 452;  the  cr  itici  sm  of  Stone  Sweet  and  Br  unel  l  was  pr  inted  alongside  a  response  by  Car  ubba  ,  Gabel,  and  Hankla  in  i  ssue  106
 of  the  A  merican  Political  Science  R  ev  iew  in  2012:  Alec  Stone  Sweet  and  Thomas  Br  unel  l,  ‘  The  European  Cour  t  of  Justice,
 State  Noncompliance,  and  the  Politics  of  O  verr  ide’  204–213;  taken  up  again  by  Clifford  J.  Car  ubba  ,  Matthew  Gabel  and
 Charles  Hankla  ,  ‘Understanding  the  R  ole  of  the  European  Cour  t  of  Justice  in  European  Integration’  214–223.
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polic  y  preferences.  These  var  iables  became  relevant  w  henever  the  applicant  was  a  Member
 State,  or  w  hen  the  case  involved  a  public  under  tak  ing  or  an  ent  it  y  engaged  in  a  public-pr  ivate
 par  tnership.  ‘Posit  ive  Ment  ions  of  EU’  accounts  for  favourable  ment  ions  to  the  European  Union
 and  may  include  statements  regarding  the  desirabi  lit  y  of  joining  or  ex  panding  the  EU,  and  the
 desirabi  lit  y  to  streng  then  the  competenc  ies  of  the  European  Parliament.  In  ex  pectat  ion,  thi  s
 var  iable  w  i  l  l  be  pr  imar  i  ly  assoc  iated  w  ith  the  first  moder  nizat  ion  process.
 

On  the  other  hand  ,  actors  promot  ing  change  in  the  sense  of  the  ME  A  w  i  l  l  resonate  w  ith
 factors  related  to  the  economic  ideolog  y  propagated  by  the  gover  ning  par  t  y  in  a  respect  ive
 Member  State,  as  accounted  for  by  the  ‘Fair  ness  and  Equalit  y’  var  iable.  Thi  s  var  iable  al  so  uses
 the  data  made  avai  lable  by  the  Mani  festo  Project  ,  w  hich,  for  one,  accounts  for  posit  ive  ment  ions
 of  the  concept  of  soc  ial  just  ice  and  the  need  for  fair  treatment  of  al  l  people  in  the  elect  ion
 programme  of  the  gover  ning  polit  ical  par  t  y.  Thi  s  may  include  posit  ive  ment  ions  affir  ming  the
 spec  ial  need  for  the  protect  ion  of  under  pr  iv  i  leged  soc  ial  groups,  the  removal  of  class  bar  r  iers,
 the  need  for  fair  di  str  i  but  ion  of  resources  as  wel  l  as  the  end  of  di  scr  iminat  ion  more  general  ly.
 Fur  ther  more,  the  var  iable  considers  w  hether  the  elect  ion  programme  pronounces  itsel  f  in  favour
 of  the  ex  pansion  of  the  soc  ial  wel  fare  state  by  favourably  ment  ioning  the  need  to  introduce,
 maintain,  or  ex  pand  any  public  soc  ial  ser  v  ice  or  soc  ial  secur  ity  scheme.  Thi  s  per  tains  to,  for
 ex  ample,  gover  nment  f  unding  of  health  care,  chi  ldcare,  elderly  care,  and  pensions,  as  wel  l  as
 soc  ial  housing.  Such  agenda  items  embody  the  f  undamental  pr  inc  iple  of  solidar  ity,  that  i  s,  the
 not  ion  that  members  of  soc  iet  y  should  share  both  the  advantages  and  burdens  equal  ly  and
 justly  and  imply  that  those  w  ho  are  better  off  should  contr  i  bute  to  the  wel  l-being  of  soc  iet  y  as
 a  w  hole  and  subsidize  weaker  soc  ial  groups.  These  considerat  ions  are  contrar  y  to  the  essence
 of  the  ME  A  ,  w  hich  promotes  the  adopt  ion  of  the  consumer  wel  fare  standard  as  the  sole
 beacon  of  compet  it  ion  law,  accompanied  by  the  integrat  ion  of  pr  inc  iples  of  economic  analysi  s.
 Consider  ing  the  content  of  the  ‘Fair  ness  and  Equalit  y’  var  iable,  it  would  be  interest  ing  to  see
 how  actors  promot  ing  the  ME  A  would  respond  to  it.
 

B. Citation  of  AGs 
Di  fferences  bet  ween  the  t  wo  moder  nizat  ion  processes  al  so  ar  i  se  w  hen  consider  ing  the  respec-
 t  ive  roles  and  sel  f  -understandings  of  the  Commi  ssion,  the  Cour  t  ,  and  the  AG.  Dur  ing  the
 for  mat  ive  years  of  the  EU  compet  it  ion  law  system,  the  Cour  t  took  on  a  leadership  role  by  devel-
 oping  const  itut  ional  doctr  ines  that  settled  the  relat  ionship  bet  ween  the  EU  and  the  Member
 States  and  thereby  enabled  it  to  secure  its  posit  ion.  49 Joined  and  knit  together  by  the  common
 aim  to  develop  the  Single  Market  project  ,  the  Commi  ssion  and  the  Cour  t  would  cooperate
 closely.  From  the  Cour  t’s  perspect  ive,  market  integrat  ion  had  become  a  tool  for  consolidat  ing
 its  competenc  ies.  For  the  Commi  ssion,  thi  s  const  ituted  a  fair  inst  itut  ional  compromi  se,  as
 the  Cour  t’s  relentless  suppor  t  of  its  enforcement  effor  ts  became  a  source  of  polit  ical  back  ing  ,
 streng  thening  its  role  v  i  s  -à-v  i  s  nat  ional  author  it  ies.  50

Despite  shi  ft  ing  polit  ical  and  economic  contex  ts,  the  Cour  t  could  sustain  thi  s  inst  itut  ional
 ar  rangement  far  beyond  the  foundat  ional  per  iod  .  W  hen  the  onset  of  the  oi  l  cr  i  si  s  in  1973  left
 global  polit  ic  s  stunned  ,  the  Union  dec  ided  to  channel  its  resources  into  boost  ing  the  economy
 by  tack  ling  bar  r  iers  imposed  by  state  monopolies.  Thi  s  select  ive  broadening  of  compet  it  ion  in
 the  public  domain  for  med  par  t  of  the  broader  European  project  of  creat  ing  a  single  market  ,
 

48 A  ndrea  Vol  kens  et  al.,  The  Manifesto  Data  Col  lection.  Manifesto  Project  (MRG/CMP/M  AR  POR).  Version  2023a.
 Berlin:  Wi  ssenschaftszentr  um  Berlin  für  Sozialforschung  (W  ZB)/Göttingen:  Institut  für  Demokratieforschung  (If  Dem)
 < htt  ps://doi.org/10.25522/manifesto.mpd  s.2023a>  accessed  1  May  2025.

 

49 JHH  Wei  ler,  ‘  The  Transformation  of  Europe’  (1991)  100  YaleL  J  2403;  A  nne-Mar  ie  Burley  and  Walter  Mattli,  ‘Europe  Before
 the  Cour  t  :  A  Political  Theor  y  of  L  egal  Integration’  (1993)  47  IO  41.

 

50 Gerber  (n  19)  109.
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as  nat  ional  and  state  inter  vent  ion  were  perceived  to  pose  the  greatest  bar  r  iers  to  thi  s  effor  t.  51

The  psycholog  ical  momentum  52 that  the  market  integrat  ion  object  ive  prov  ided  al  lowed  the
 Cour  t  to  ‘  keep  the  dream  alive’.  53 Thus,  the  process  of  opening  up  tradit  ional  ly  sheltered
 industr  ies  was  ver  y  much  a  Cour  t-induced  process.  For  instance,  the  process  of  li  beralizat  ion  in
 the  telecommunicat  ions  sector  was  set  into  mot  ion  by  EC  J  judgments  on  A  r  t  icle  106  TFEU  long
 before  the  Commi  ssion  even  considered  tack  ling  gover  nment  inter  vent  ion  based  on  the  same
 prov  i  sion. 54 L  ater,  the  EC  J  v  indicated  55 the  Commi  ssion’s  moves  in  that  direct  ion  by  back  ing
 its  dec  i  sions  and  upholding  direct  ives  i  ssued  by  the  Commi  ssion  under  A  r  t  icle  106(3)  TFEU.
 

Descr  ipt  ive  stat  ist  ic  s  based  on  the  items  descr  i  bing  some  of  the  main  developments  under
 both  refor  ms  ( Tables  1  and  2  below)  reveal  an  interest  ing  dy  namic:  With  respect  to  the  process
 of  sector-  spec  i  fic  li  beralizat  ion,  it  was  the  Cour  t  that  led  the  way,  forg  ing  ahead  to  shape  cr  uc  ial
 compet  it  ion  concepts  in  a  way  that  often  cur  tai  led  the  sovereignt  y  of  the  Member  States.  For  the
 scatter  plots  below  ( Fig  ure  1),  the  ver  t  ical  a  x  i  s  star  ts  at  0  w  here  those  obser  vat  ions  are  located  in
 w  hich  the  judic  ial  actor  endorsed  a  tradit  ional  approach  in  favour  of  Member  State  sovereignt  y.
 A  s  the  values  increase  along  the  ver  t  ical  a  x  i  s,  the  approach  taken  by  the  actor  reflects  newer
 solut  ions  that  are  more  favourable  to  introduc  ing  compet  it  ion  in  these  sectors.  Thus,  the  higher
 the  values  of  each  var  iable,  the  more  change  these  outcomes  reflect.  Viewed  side  by  side,  the
 plots  show  an  upward  progression  toward  s  change  as  t  ime  passes  and  reveal  that  for  none  of  the
 var  iables  designed  for  the  first  process  of  substant  ive  moder  nizat  ion  did  the  AG  take  the  lead  .
 Instead  ,  it  was  always  the  Cour  t  that  set  the  bal  l  rol  ling  ,  doing  the  f  resh  think  ing  by  invent  ing
 novel  concepts  or  endorsing  bolder  outcomes.  The  AG,  on  the  other  hand  ,  mostly  remained  in
 the  background  .  Seemingly  hesitant  to  endorse  capr  ic  ious  lines  of  reasoning  that  could  create
 an  impression  of  di  sunit  y,  the  AG  only  star  ted  mov  ing  toward  s  more  innovat  ive  solut  ions  after
 the  Cour  t  had  led  the  way. 56

A  radical  ly  di  fferent  picture  emerges  f  rom  the  inquir  y  into  the  process  of  incor  porat  ing
 economic  insights  into  compet  it  ion  law.  W  hi  le  the  Cour  t  of  Just  ice  maintained  a  central  role  in
 introduc  ing  sector-  spec  i  fic  li  beralizat  ion,  its  leadership  in  br  ing  ing  about  jur  i  spr  udent  ial  change
 has  seemingly  waned  .  In  contrast  to  that  ,  the  exemplar  y  scatter  plots  below  (  Fig  ure  2)  highlight
 the  pioneer  ing  role  of  the  AG  in  break  ing  new  ground  ,  w  ith  the  blue  dots  always  preceding  the
 orange  ones.  Addit  ional  scatter  plots  can  be  found  in  A  ppendi  x  A1.  Based  on  these  preliminar  y
 findings,  the  study  assumes  that  actors  pushing  for  change  in  the  sense  of  the  ME  A  are  more
 inclined  to  c  ite  AG  opinions  (AG  CIT  var  iable)  than  actors  promot  ing  li  beralizat  ion  (H2).
 E  x  tensive  references  w  i  l  l  be  inter  preted  as  an  attempt  to  ral  ly  suppor  t  for  a  par  t  icular  posit  ion,
 ignit  ing  doctr  inal  debates.
 

A  s  opposed  to  the  processes  of  sector-  spec  i  fic  li  beralizat  ion  and  procedural  moder  nizat  ion,
 w  here  the  f  ronts  were  delineated  ,  the  evolut  ion  of  economic  understanding  in  compet  it  ion
 law  involved  mult  iple  interests  that  arose  f  rom  an  intr  icate  net  work  of  complex  relat  ionships
 bet  ween  var  ious  actors  w  ith  diverse  v  iew  s.  Init  ial  ly,  the  Cour  t  seemed  to  have  a  natural
 inclinat  ion  to  avoid  deep  encounters  w  ith  economic  s,  treat  ing  economic  s  as  the  prov  ince  of
 the  Commi  ssion  because  of  its  presumed  super  ior  ex  per  t  ise.  However,  in  response  to  the
 

51 Commi  ssion  of  the  European  Communities,  ‘  Twentieth  R  epor  t  on  Competition  Polic  y’  (1990)  50.
 

52 Gerber  (n  19)  122.
 

53 Thi  s  ex  pression  i  s  taken  f  rom  A  ntoine  Vauchez,  ‘Keeping  the  dream  alive:  The  European  Cour  t  of  Justice  and  the  transna-
 tional  fabr  ic  of  integrationi  st  jur  i  spr  udence’  (2012)  4  EPSR  51.

 

54 Aurelio  Pappalardo,  ‘State  Measure  and  Public Under  tak  ings:  A  r  ticle  90  of  the  EEC  Treat  y  R  ev  i  sited’  (1991)  1  ECLR  29.
 

55 Conant  (n  12)  98.
 

56 Eun  Hye  Kim,  ‘  The  Advocate  General  as  an  Actor  of  Change—or  Consolidation—in  EU  Competition  L  aw’  (PhD  thesi  s,
 European  Universit  y  Institute  2022).
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Figure  1.  Scatter  plots  for  each  of  the  items  descr  i  bing  the  process  of  sector-  spec  i  fic  li  beralization
 through  A  r  ticle  106  TFEU  (see  Table  1  for  more  detai  l  s).  The  plots  take  the  average  of  al  l  AG
 opinions  (  blue  dots)  i  ssued  in  the  same  year.  The  same  applies  to  EC  J  judgments  (orange  dots).  For  al  l
 var  iables,  mi  ssing  values  ( − 999) have  been  removed.  W  here  only  one  AG  opinion  or  EC  J  judgment
 was  rendered  in  a  g  iven  year,  the  dots  represent  single  opinions  or  judgments  and  no  average  values. 

Figure  2.  Scatter  plots  for  four  of  the  items  descr  i  bing  the  ME  A  .  The  plots  take  the  average  of  al  l  AG
 opinions  (  blue  dots)  i  ssued  in  the  same  year.  The  same  applies  to  EC  J  judgments  (orange  dots).  For  al  l
 var  iables,  mi  ssing  values  ( − 999) have  been  removed.  W  here  only  one  AG  opinion  or  EC  J  judgment
 was  rendered  in  a  g  iven  year,  the  dots  represent  single  opinions  or  judgments  and  no  average  values. 

re-conceptualizat  ion  of  compet  it  ion  law  as  focused  on  economic  effic  ienc  ies  and  consumer
 wel  fare  as  defined  by  neoclassical  economic  s,  even  legal  tests  are  increasingly  becoming
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‘intensely  economic  in  nature’. 57 With  the  evolv  ing  nature  of  the  law  that  progressively  incor-
 porated  economic  pr  inc  iples,  deep  -rooted  changes  in  the  inst  itut  ional  balance  were  inev  itable.
 Fur  ther  more,  the  Commi  ssion’s  powers  increased  after  the  Counc  i  l  star  ted  equipping  it  w  ith
 far-reaching  leg  i  slat  ive  competenc  ies,  result  ing  in  not  only  numerous  instr  uments  such  as
 Commi  ssion  direct  ives  and  reg  ulat  ions  but  al  so  g  uidelines,  g  uidance  papers,  and  not  ices.
 W  hereas  the  Commi  ssion  seemingly  hur  r  ied  the  Cour  t  along  to  obtain  the  necessar  y  suppor  t  for
 sector-  spec  i  fic  li  beralizat  ion  and  procedural  refor  ms  against  nat  ional  compet  it  ion  author  it  ies,
 cour  ts,  and  gover  nments,  moder  nizat  ion  through  economizat  ion  was  met  w  ith  resi  stance.  Thi  s
 process  affected  the  Cour  t’s  ow  n  powers  of  rev  iew  and  the  inter-inst  itut  ional  equi  li  br  ium  of
 forces.  The  Cour  t  ,  made  up  of  generali  st  judges,  feared  that  increasing  economizat  ion  would
 marg  inalize  its  role.  In  addit  ion,  mount  ing  cr  it  ic  i  sm  accusing  the  Cour  t  of  being  too  act  iv  i  st  58

made  clear  that  the  Cour  t  would  no  longer  be  able  to  assume  a  leadership  role.
 

Maintaining  thi  s  f  rag  i  le  balance,  indiv  idual  judges  and  AGs  could  act  either  as  al  lies  of  the
 Commi  ssion  or  as  actors  of  resi  stance,  joining  forces  to  retain  the  Cour  t’s  posit  ion.  The  broad
 for  mulat  ion  of  many  compet  it  ion  prov  i  sions  has  al  lowed  the  Commi  ssion  to  take  a  central  role
 ‘as  the  body  that  gave  init  ial  impetus  to  some  of  the  defining  features  of  the  EU  compet  it  ion
 law  system.’  59 Much  of  the  literature  on  the  evolut  ion  of  compet  it  ion  law  and  reg  ulat  ion  directs
 attent  ion  to  the  Commi  ssion’s  contr  i  but  ion,  embodied  by  progressive  g  uidelines  and  other  soft
 law  instr  uments,  as  the  major  dr  iv  ing  force  behind  refor  ms.  60

Not  w  ithstanding  the  f  undamental  role  of  the  Commi  ssion  in  rev  i  sing  many  key  pr  inc  iples
 of  EU  compet  it  ion  law,  its  proposal  s  are  not  automat  ic  catalysts  of  change  and  must  find  their
 way  into  the  law.  The  Commi  ssion  may  need  an  al  ly  f  rom  the  inner  most  c  ircle  w  ho  would
 push  the  Cour  t  toward  s  chang  ing  its  stance,  br  idg  ing  the  gap  bet  ween  law  and  enforcement.
 Such  accomplices  may  be  found  in  li  ke-minded  AGs  w  i  l  ling  to  contr  i  bute  to  ongoing  refor  ms
 and  become  al  lies  of  other  actors  w  ho  are  already  pushing  for  refor  ms.  61 A  nd  somet  imes,  it
 was  the  AG  dar  ing  to  take  the  first  step  in  a  new  direct  ion  (see  above  ex  ample  of  the  O  pinion
 of  AG  Jacobs  in  Sy  fait  ).  A  s  a  f  ul  l  member  of  the  EC  J,  the  AG  i  s  organical  ly  and  f  unct  ional  ly
 linked  to  the  Cour  t  62 and  pr  iv  y  to  its  inner  work  ings.  At  the  same  t  ime,  being  an  outsider  to
 the  actual  dec  i  sion-mak  ing  process  grants  her  the  f  reedom  to  engage  w  ith  the  broader  ant  itr  ust
 communit  y.  In  a  nutshel  l  ,  it  i  s  the  boundar  y-blur  r  ing  posit  ion  63 of  the  AG  that  enables  her  to
 promote  new  jur  i  spr  udent  ial  lines  and  mobi  lize  suppor  t  for  them.  Wr  it  ing  an  opinion  can  create
 a  unique  oppor  tunit  y  for  the  AG  to  br  ing  about  change  f  rom  w  ithin,  and  her  impetus  can  have
 the  effect  of  t  i  lt  ing  the  balance  in  ex  i  st  ing  controversies  in  favour  of  one  solut  ion  or  the  other.
 Many  moder  nizat  ions  descr  i  bed  w  ith  respect  to  the  ME  A  can  be  linked  to  the  progressive  mind  s
 

57 See  Damien  Geradin  and  Nicolas  Petit  ,  ‘Judicial  R  ev  iew  in  European  Union  Competition  L  aw  :  A  Quantitative  and  Qualita-
 tive  L  egal  A  ssessment’  (2010)  TILEC  Di  scussion  Paper  2011–008,  20  < htt  p://papers.ssrn.com/sol3/papers.cf  m?abstra
ct_  id=1698342>  accessed  7  Aug  ust  2025.

 

58 Thijmen  Koopmans,  ‘  The  R  ole  of  L  aw  in  the  Nex  t  Stage  of  European  Integration’  (1986)  35  ICLQ  925.
 

59 Ibáñez  Colomo  (n  9)  44.
 

60 See  e.g.,  Hei  ke  Schweitzer,  ‘  The  European  Competition  L  aw  Enforcement  System  and  the  Evolution  of  Judicial  R  ev  iew’
 in  Claus  -Dieter  Ehlermann  and  Mel  Marqui  s  (ed  s),  European  Competition  Law  Annual  2009:  Evaluation  of  Evidence  and  its
 Judicial  R  eview  in  Competition  Cases  (Bloomsbur  y  2011);  Ibáñez  Colomo  (n  9);  Witt  (n  16)  172.  Some  accounts  even  v  iew
 modernization  as  an  ‘exclusively  Commi  ssion-dr  iven’  process,  see  Br  uce  Ward  haugh,  Competition  ,  Effects  and  Predictabilit  y:
 R  ule  of  Law  and  the  Economic  Approach  to  Competition  (Har  t  2020)  166.

 

61 R  egarding  the  impact  of  the  Supreme  Cour  t  on  societ  y,  R  osenberg  ascr  i  bed  a  limited  role  to  cour  ts  in  producing  societal
 change.  More  than  being  a  major  dr  iver  of  societal  change,  R  osenberg  put  for  ward  that  ‘[  p]erhaps  only  w  hen  political,
 social,  and  economic  forces  have  already  pushed  societ  y  far  along  the  road  to  reform  w  i  l  l  cour  ts  have  any  independent
 effect’,  see  Gerald  R  osenberg  ,  The  Hollow  Hope:  Can  Cour  ts  Bring  about  Social  Change?  (Universit  y  of  Chicago  1991)  5–6.
 Simi  larly,  Conant  prov  ides  a  compel  ling  account  of  societal  mobi  lization  and  institutional  interactions  that  mediate  judic  ial-
 polic  y  mak  ing  in  the  EU,  see  Conant  (n  12)  213.

 

62 Case  C  -17/98  Emesa  Sugar  (Free  Zone)  NV  v  Ar  uba  [2000]  ECR  I-00665,  Order  of  the  Cour  t  ,  para.  16.
 

63 Sida  Liu  ,  ‘  The  L  egal  Profession  as  a  Social  Process:  A  Theor  y  on  L  aw  yers  and  Globalization’  (2013)  38  L  aw  &  Social  Inquir  y
 670,  676  ff.
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of  cer  tain  AGs.  A  s  the  AG  showed  greater  w  i  l  lingness  to  embrace  change  w  ith  respect  to  the
 ME  A  than  the  gradual  aboli  shment  of  state-backed  monopolies,  it  i  s  concomitantly  more  li  kely
 to  obser  ve  references  to  AG  opinions  in  the  contex  t  of  thi  s  refor  m  process  (H2).
 

C. R  eferences  to  Academic  L  iterature  
In  light  of  the  prev  ious  point  ,  one  thing  was  cer  tain:  refor  m  would  be  di  fficult  to  env  i  sage
 w  ith  patchy  suppor  t.  However,  the  mere  ex  i  stence  of  content  iousness  could  be  enough  for  an
 actor  to  push  for  change. 64 Content  iousness  feed  s  uncer  taint  y  and  thus  presents  a  w  indow
 of  oppor  tunit  y  w  here  constraints  become  rela  xed  .  A  n  obv  ious  source  of  such  uncer  taint  y  i  s
 academic  controversy  w  hich  feed  s  into  doctr  inal  ambig  uit  y.  Sensit  iv  it  y  to  ongoing  debates
 among  scholars  of  compet  it  ion  law  can  prove  benefic  ial  to  tact  ic  ians  w  ho  can  take  advantage
 of  pre-ex  i  st  ing  effor  ts  to  inst  igate  change.  Moreover,  judic  ial  actors  themselves  can  contr  i  bute
 to  the  r  i  se  of  uncer  taint  y.  W  here  change  effor  ts  are  not  yet  v  i  si  ble,  they  can  use  ex  tra-judic  ial
 w  r  it  ings  as  an  outlet  for  the  di  ff  usion  of  innovat  ive  ideas.  By  mak  ing  their  v  iew  s  know  n  to  a
 broader  audience,  judic  ial  actors  can  mobi  lize  suppor  t  and  tune  in  the  legal  communit  y  w  ith
 their  arg  uments,  influenc  ing  the  intel  lectual  climate.
 

W  hi  le  it  can  be  ex  pected  that  there  have  been  di  scursive  interact  ions  bet  ween  judic  ial  actors
 and  the  academic  communit  y  in  the  contex  t  of  both  moder  nizat  ion  processes,  the  di  scussions
 sur  rounding  the  ME  A  seem  to  have  been  much  more  per  vasive.  Prev  ious  contr  i  but  ions  al  so
 stressed  that  change  i  s  more  li  kely  g  iven  the  ex  i  stence  of  an  epi  stemic  communit  y  of  ex  per  ts.  65

It  i  s  wel  l  documented  that  ,  for  instance,  li  beralizat  ion  in  the  telecommunicat  ions  sector  was
 accompanied  by  the  for  mat  ion  of  a  transnat  ional  net  work  under  the  direct  ion  of  the  European
 Commi  ssion,  w  hich  played  an  act  ive  role  in  forg  ing  t  ies  w  ith  a  host  of  diverse  actors  to  conv  ince
 scept  ical  Member  States.  66

However,  in  compar  i  son  to  the  di  scourse  on  the  ME  A  ,  di  scussions  on  li  beraliz  ing  state-
 ow  ned  markets  happened  on  a  much  smal  ler  scale.  It  was  already  in  the  1980s  that  the  ver  y

 first  cal  l  s  for  a  reor  ientat  ion  of  EU  compet  it  ion  law  along  the  lines  of  the  Chicago  School  of
 Thought  were  heard  , 67 and  one  of  the  most  prominent  voices  was  Valent  ine  Korah.  She  was
 among  the  first  to  urge  the  EU  to  refocus  its  approach  toward  s  one  that  integrates  economic
 analysi  s  to  a  greater  ex  tent.  68 Init  ial  ly,  these  effor  ts  fai  led  to  impress  Europe,  and  it  was  not  unt  i  l
 the  mid-1990s  that  they  were  met  w  ith  some  acceptance.  By  the  end  of  the  1990s,  the  ME  A  and
 its  relat  ionship  w  ith  the  moder  nizat  ion  project  that  culminated  in  R  eg  ulat  ion  1/2003  69 and  the
 brave  new  world  of  ‘sel  f  -assessment’  dominated  conversat  ions  on  compet  it  ion  matters.  At  about
 the  same  t  ime  w  hen  cal  l  s  for  an  ME  A  began  to  mount  in  Europe,  an  inter  nat  ional  net  work  ,
 al  so  dubbed  the  ‘transnat  ional  compet  it  ion  law  group’,  began  to  take  for  m.  70 The  group  was
 loose  and  infor  mal  ,  but  it  brought  together  a  vast  number  of  compet  it  ion  law  yers  and  high-
 profi  le  offic  ial  s  f  rom  U.S.  and  EU  agenc  ies,  as  wel  l  as  academic  s  w  ho  par  t  ic  ipated  in  inter  nat  ional
 

64 Simi  larly,  K  aren  Alter,  ‘  Tipping  the  Balance:  International  Cour  ts  and  the  Constr  uction  of  International  and  Domestic
 Politics’  (2011)  13  C  YELS  1.

 

65 Peter  Haas,  ‘Introduction:  Epi  stemic  Communities  and  international  polic  y  coordination’  (1992)  46  IO  1;  A  nne-Mar  ie
 Slaughter,  A  New  World  Order  (PUP  2004)  42.

 

66 Conant  (n  12)  114.  See  al  so  Godef  roy  Dang-Ng  uyen,  Vol  ker  Schneider  and  R  ay  mund  Werle,  ‘Cor  porate  Actor  Net  work  s  in
 European  Polic  y  Mak  ing  :  Harmonizing  Telecommunications  Polic  y’  (1993)  MPIFG  Di  scussion  Paper  93/4  ISSN  0933–
 5668.

 

67 See,  Gerber  (n  13)  1248.
 

68 Korah  was  one  of  the  most  prominent  voices  and  was  joined  by  numerous  other  scholars.  Some  of  her  contr  i  butions
 include  Valentine  Korah,  ‘From  L  egal  Form  toward  Economic  Efficienc  y-A  r  ticle  85(1)  of  the  EEC  Treat  y  in  Contrast  to  U.S.
 A  ntitr  ust’  (1990)  35  A  ntitr  ust  Bul  letin  1009  and  Valentine  Korah,  ‘  The  Paucit  y  of  Economic  A  nalysi  s  in  the  EEC  Deci  sions
 on  Competition  Tetra  Pak  II’  (1993)  46  CLP  148.

 

69 Counci  l  R  eg  ulation  (EC)  1/2003  of  16  December  2002  on  the  implementation  of  the  r  ules  on  competition  laid  dow  n  in
 A  r  ticles  81  and  82  of  the  Treat  y  [2002]  OJ  L1/1.

 

70 Gerber  (n  13)  1240.
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conferences,  w  hich  prov  ided  a  for  um  for  exchang  ing  ideas.  These  exchanges  were  conduc  ive  to
 the  shaping  of  an  epi  stemic  communit  y  that  emphasized  inter  nat  ional  cooperat  ion  and  greater
 convergence.
 

Consequently,  it  w  i  l  l  be  possi  ble  to  obser  ve  higher  values  of  change  in  the  sense  of  the  ME  A
 w  henever  there  i  s  a  reference  to  academic  literature.  According  to  the  third  hy  pothesi  s,  academic
 di  scourses  sur  rounding  the  ME  A  had  a  greater  influence  on  actors’  att  itudes  toward  s  change
 than  was  the  case  for  sector-  spec  i  fic  li  beralizat  ion  (H3).  The  ‘Citat  ion  of  Academic  L  iterature’
 var  iable  i  s  binar  y  and  accounts  for  the  presence  or  absence  of  such  references.  In  addit  ion,  the
 ‘Number  of  Academic  Notes’  var  iable  counts  the  number  of  ar  t  icles  recorded  under  EUR  LE  X’s
 doctr  ine  f  unct  ion  as  a  prox  y  for  content  iousness.
 

D. Citations  of  U.S.  L  aw  
A  nother  impor  tant  factor  that  could  account  for  di  fferences  bet  ween  both  moder  nizat  ion  pro  -
 cesses  i  s  the  c  itat  ion  of  U.S.  legal  prov  i  sions  and  judgments.  EU  compet  it  ion  law  i  s  said  to  have
 ‘evolved  in  the  shadow  of  US  ant  itr  ust’. 71 A  nyone  fami  liar  w  ith  the  hi  stor  y  of  EU  compet  it  ion
 law  w  i  l  l  agree  that  the  U.S.  ant  itr  ust  ex  per  ience  has  long  been  a  shining  lodestar,  even  i  f  an
 al  l  too  nar  row  focus  on  the  United  States  would  obscure  the  ex  i  stence  of  genuinely  European
 trajector  ies  long  before  the  occupat  ion  of  Ger  many  by  the  United  States  after  the  Second  World
 War. 72 One  of  the  most  ex  tensive  references  to  U.S.  case  law  can  be  found  in  the  O  pinion  of  AG
 May  ras  in  Imperial  Chemical  Industries,  w  hich  di  scusses  five  A  mer  ican  ant  itr  ust  law  judgments.  73

Thi  s  fi  x  at  ion  on  U.S.  ant  itr  ust  can  be  ex  plained  by  a  common  feeling  of  economic  backwardness
 shared  by  Europeans  and  the  perceived  need  to  catch  up  w  ith  the  then-flour  i  shing  A  mer  ican
 economy. 74 A  s  the  European  countr  ies  were  tr  y  ing  to  boost  their  economies,  the  U.S.  ex  per  ience
 w  ith  its  wel  l-f  unct  ioning  inst  itut  ions  was  li  ke  a  mir  ror  constantly  held  up  to  them.  75

However,  A  mer  ican-  st  y  le  li  beralizat  ion  only  conv  inced  Member  States  li  ke  the  United  King-
 dom,  w  hi  le  it  drew  heav  y  cr  it  ic  i  sm  f  rom  France  and  Ger  many,  w  hich  clung  to  their  nat  ional
 public  ser  v  ice  tradit  ions.  76 A  s  a  pr  inc  ipal  representat  ive  of  a  li  beral  market  economy  w  here
 pr  ivat  izat  ion  and  effic  ienc  y  are  the  benchmark  s,  the  United  Kingdom  strongly  favours  dereg-
 ulat  ion  and  i  s  know  n  for  pursuing  a  neoli  beral  polic  y  agenda  .  77 Thi  s  was  v  i  si  ble  in  the  United
 Kingdom’s  enthusiasm  for  li  beraliz  ing  its  ow  n  telecommunicat  ions  sector  ahead  of  the  EU  and
 its  fer  vent  back  ing  of  later  Commi  ssion  direct  ives.  78 Tony  Prosser  compared  the  A  nglo  -  Sa  xon
 Model  to  a  ‘  Trojan  horse,  br  ing  ing  to  the  Union  suppor  t  for  the  unfettered  market  pr  inc  iples
 of  the  United  States’. 79 A  trademark  of  the  A  nglo  -  Sa  xon  soc  ial  model  i  s  its  emphasi  s  on  labour
 flex  i  bi  lit  y  and  li  beralized  markets,  coupled  w  ith  weak  level  s  of  soc  ial  protect  ion.  Thi  s  stand  s  in
 stark  contrast  to  the  Cont  inental  soc  ial  model  ,  w  hich  i  s  character  ized  by  the  generous  prov  i  sion
 of  wel  fare  as  wel  l  as  high  level  s  of  soc  ial  and  employ  ment  protect  ion,  but  at  the  same  t  ime,
 

71 Dav  id  Gerber,  Global  Competition  Law,  Markets  and  Globalization  (OUP  2010)  161.
 

72 Dav  id  Gerber,  ‘  The  Or  ig  ins  of  European  Competition  L  aw  in  Fin-de-  Siècle  Austr  ia’  (1992)  36  A  JLH  405.
 

73 Opinion  of  AG  May  ras  in  Joined  Cases  48–69  Imperial  Chemical  Industries  [1972]  ECR  I-0619,  669–670.
 

74 Gerber  (n  17)  164.
 

75 The  perceived  super  ior  ity  of  the  U.S.  antitr  ust  reg  ime  has  been  a  recurr  ing  theme,  and  the  Organization  for  Economic  Co  -
 operation  and  Development  (OECD)  actively  encouraged  developing  countr  ies  across  the  globe  to  adapt  competition  law  s

 inspired  by  U.S.  antitr  ust  as  best  practice.  However,  the  tide  has  turned  in  favour  of  the  European  model  ;  see  A  nu  Bradford
 et  al.,  ‘  The  Global  Dominance  of  European  Competition  L  aw  O  ver  A  merican  A  ntitr  ust  L  aw’  (2019)  16  JELS  731;  A  nu
 Bradford,  The  Br  ussels  Effect:  How  the  European  Union  R  ules  the  World  (OUP  2020).

 

76 Conant  (n  12)  115.
 

77 Giorg  io  Monti,  ‘  The  United  Kingdom’s  Contr  i  bution  to  European  Union  Competition  L  aw’  (2017)  40  Ford  hamIntlL  J
 1443;  Warlouzet  (n  7)  19.

 

78 Conant  (n  12)  109.
 

79 Tony  Prosser,  ‘EU  Competition  L  aw  and  Public  Ser  v  ices’  in  Elias Mossialos,  Gov  in  Permanand,  R  ita  Baeten  and  Tamara
 Her  vey  (ed  s),  Health  Systems  Governance  in  Europe  (CUP  2010)  315,  318.
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su  ffered  f  rom  high  rates  of  unemploy  ment  w  hi  le  economic  grow  th  was  slow.  80 Espec  ial  ly  France
 feared  that  the  li  beralizat  ion  of  its  vast  public  sector,  w  hich  was  based  on  the  idea  of  solidar  ity
 and  equal  c  it  izenship,  would  lead  to  weakened  job  secur  ity  and  unemploy  ment  for  public-  sector
 workers. 81 W  hi  le  the  U.S.  ex  per  ience  prov  ided  an  infor  mat  ive  perspect  ive,  its  influence  was
 more  muted  and  indirect  in  light  of  such  strong  resi  stance.  Fur  ther  more,  the  model  s  put  for  ward
 by  the  A  mer  ican  law  and  economic  s  literature  were  tai  lored  to  the  A  mer  ican  economy,  82 and
 ev  idently,  their  applicabi  lit  y  to  the  European  contex  t  was  limited  by  these  scope  condit  ions.
 

In  contrast  to  that  ,  the  present  study  posits  that  ,  for  the  same  reasons  as  ment  ioned  con-
 cer  ning  the  influence  of  academic  controversy,  the  influence  of  U.S.  law  was  more  pronounced
 and  ex  plic  it  in  the  case  of  the  ME  A  . 83 Many  of  the  substant  ive  changes  brought  about  by  the
 ME  A  resemble  the  shi  fts  that  the  Supreme  Cour  t  of  the  United  States  introduced  ,  inspired  by
 the  ideas  and  theor  ies  of  the  Chicago  School  .  84 Judic  ial  actors  w  ho  place  greater  emphasi  s  on
 reconc  i  ling  EU  compet  it  ion  law  w  ith  U.S.  ant  itr  ust  through  economizat  ion  are  ex  pected  to  have
 a  general  predi  lect  ion  to  tur  n  their  gaze  across  the  Atlant  ic  for  inspirat  ion,  c  it  ing  U.S.  ant  itr  ust
 cases,  prov  i  sions,  or  scholarship  more  f  requently.  The  fol  low  ing  ex  ample  i  l  lustrates  thi  s  point.
 Convergence  found  itsel  f  in  the  br  ight  glare  of  attent  ion  w  hen  the  EU  and  U.S.  ant  itr  ust  agenc  ies
 reached  di  fferent  conclusions  in  the  GE/Hone  y  well  case.  85 A  fter  both  invest  igat  ing  the  same
 merger  that  was  proposed  bet  ween  General  Electr  ic  Company  and  Honey  wel  l  Inter  nat  ional
 Inc.  in  the  aerospace  industr  y,  the  European  enforcer  blocked  the  merger  w  hi  le  U.S.  reg  ulators
 cleared  it. 86 Because  of  thi  s  divergence,  the  Inter  nat  ional  Compet  it  ion  Net  work  (ICN)  was
 cal  led  into  li  fe  in  2001  fol  low  ing  an  init  iat  ive  taken  by  the  United  States  to  create  a  more
 spec  ialized  for  um  for  inter  nat  ional  cooperat  ion  and  exchange.  87 In  one  instance,  the  v  iew  s
 ex  pressed  by  the  ICN  percolated  into  an  AG  opinion.  AG  Mazák  ment  ioned  the  ICN  net  work
 alongside  t  wo  other  net  work  s  in  France  Télécom  S  A.  88 Therefore,  the  influence  of  U.S.  law
 i  s  ex  pected  to  be  less  pronounced  for  the  process  of  sector-  spec  i  fic  li  beralizat  ion  and  more
 prominent  for  moder  nizat  ion  in  the  sense  of  the  ME  A  (H4).  The  ‘Citat  ion  of  U.S.  L  aw’  var  iable
 i  s  binar  y  and  record  s  w  hether  such  references  are  present  or  not.
 

E. Business  Profi  le  
A  nother  factor  that  could  make  a  di  fference  i  s  the  profi  le  of  the  business  w  hose  conduct  i  s
 under  rev  iew.  It  i  s  arg  ued  here  that  the  unevenness  bet  ween  highly  diversi  fied  and  homoge-
 nous  product  markets  affects  the  abi  lit  y  to  set  impul  ses  for  change  through  lit  igat  ion.  Highly
 diversi  fied  businesses  cover  a  greater  range  of  products,  enabling  them  to  off  set  losses  in  one
 sector  w  ith  gains  in  another.  Greater  resi  lience  against  market  r  i  sk  s  and  defaults  al  so  means  more
 independence  and  financ  ial  f  reedom  to  invest  in  research  and  development.  Nor  mal  ly,  higher
 level  s  of  diversi  ficat  ion  coinc  ide  w  ith  bigness.  Big  tech  companies  and  super-platfor  ms  possess
 except  ional  ly  high  diversi  ficat  ion  level  s  and  are  presumed  to  invent  sophi  st  icated  pract  ices
 

80 K  aire  Põder  and  K  aie  Kerem,  ‘“Social  Model  s”  in  a  European  Compar  i  son:  Convergence  or  Divergence?’  (2011)  49  Eastern
 European  Economics  55.

 

81 Prosser  (n  79)  318.
 

82 Maher  (n  17)  156.
 

83 See  Frédér  ic  Mar  t  y,  ‘Is  the  consumer  welfare  obsolete?  A  European  Union  competition  law  perspective’  (2020)  GR  EDEG
 Work  ing  Paper  2020–13,  < htt  ps://ideas.repec.org/p/gre/w  paper/2020-  13.html>  accessed  7  Aug  ust  2025.

 

84 A  nne  Witt  ,  ‘  The  European  Cour  t  of  Justice  and  the  More  Economic  A  pproach  to  EU  Competition  L  aw  —Is  the  Tide
 Turning  ?’  (2019)  64  A  ntitr  ust  Bul  letin  172,  173.

 

85 Donna  Patterson  and  Carl  Shapiro,  ‘  Transatlantic  Divergence  in  GE/Honey  wel  l  :  Causes  and  L  essons’  (2001)  16  A  ntitr  ust
 18.

 

86 U.S.  Depar  tment  of  Justice,  Press  R  elease  (2  May  2001),  and  General  Electric/Hone  ywell  (Case  COMP/M.2220)  Commi  s  -
 sion  Deci  sion  [2004]  OJ  L48/1.

 

87 See  Witt  (n  16)  14–18.
 

88 Case  C  -202/07  P  France  Télécom  S  A  v  Commission  of  the  European  Communities  [2008]  ECR  I-2371,  Opinion  of  AG  Mazàk  ,
 para.  75.
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that  cal  l  convent  ional  categor  ies  into  quest  ion.  89 Their  resource  wealth  encourages  them  to
 deli  berately  flock  to  the  Cour  t  to  change  the  law  in  their  favour,  w  hereas  smal  ler  businesses
 t  y  pical  ly  produc  ing  homogenous  products  have  little  prospect  of  doing  so.  90

W  hi  le  large  and  highly  diversi  fied  businesses  are  general  ly  held  to  dr  ive  change,  their  influ-
 ence  i  s  not  indi  scr  iminate.  Concer  ning  li  beralizat  ion,  it  can  be  assumed  that  pr  ivate  economic
 operators  received  the  new  s  rather  favourably  as  the  abolit  ion  of  exclusive  r  ights  confer  red  upon
 designated  ser  v  ice  prov  iders  by  the  state  meant  the  removal  of  bar  r  iers  to  entr  y  and  would  pave
 the  way  for  them  to  compete.  Even  i  f  for  mer  incumbents  would  often  use  the  profits  incur  red
 w  hi  le  they  held  a  dominant  posit  ion  to  subsidize  product  ion  in  adjacent  markets,  thereby
 foreclosing  potent  ial  compet  itors,  the  market-opening  effect  of  the  li  beralizat  ion  process  was
 conduc  ive  to  more  compet  it  ion  in  the  long  r  un.  Thus,  the  process  of  li  beralizat  ion  was  less
 controver  ted  by  pr  ivate  economic  operators,  regard  less  of  their  size  and  level  of  diversi  ficat  ion.
 Concer  ning  the  prospect  of  procedural  moder  nizat  ion,  prev  ious  accounts  document  how  large
 European  businesses  and  their  legal  counsel  ex  pressed  apprehension  about  the  prospect  of
 decentralized  enforcement  and  the  obligat  ion  to  sel  f  -assess  as  they  held  onto  the  heightened
 degree  of  legal  cer  taint  y  the  old  Commi  ssion  procedures  granted  .  91

For  the  ME  A  ,  the  business  communit  y  would  arg  ue  the  converse.  Complaining  that  the
 Commi  ssion’s  dec  i  sional  pract  ice  and  the  case  law  were  too  for  mali  st  ic,  large  businesses  would
 push  for  the  incor  porat  ion  of  neo  -classical  economic  think  ing.  In  par  t  icular,  they  claimed  that
 the  str  ucture  of  the  EU  compet  it  ion  system  hindered  effect  ive  product  ion  and  innovat  ion  and
 cur  tai  led  their  procedural  r  ights.  92 At  the  same  t  ime,  a  nar  row  concept  ion  of  consumer  wel  fare
 that  excludes  broader  soc  ietal  concer  ns  would  absolve  companies  of  soc  ial  responsi  bi  lit  y.
 

A  glance  across  the  Atlant  ic  could  g  ive  f  urther  insight  into  the  interconnect  ions  bet  ween  the
 ME  A  and  large  businesses.  A  s  the  Chicago  School  assumes  that  power  f  ul  fir  ms—espec  ial  ly
 those  operat  ing  in  dig  ital  markets—are  end  less  sources  of  innovat  ion,  93 cour  ts  have  been
 urged  to  engage  in  a  more  searching  apprai  sal  of  the  factual  c  ircumstances.  The  ‘procompet-
 it  ive  v  ir  tues’  would  only  mani  fest  themselves  i  f  cour  ts  embraced  a  ‘more  nuanced  economic
 understanding’.  94 Inev  itably,  the  Chicago  School  of  Thought  i  s  geared  toward  s  promot  ing
 cor  porate  interests  95 and  simi  lar  dy  namic  s  could  be  at  play  in  the  reconfig  urat  ion  of  EU
 compet  it  ion  law  along  the  lines  of  the  ME  A  .
 

Accordingly,  the  last  hy  pothesi  s  (H5)  posits  that  change  in  the  sense  of  the  ME  A  was  more
 li  kely  w  henever  the  conduct  under  rev  iew  was  committed  by  a  large  and  highly  diversi  fied
 business  rather  than  a  smal  ler-  or  medium-  sized  business.  Conversely,  the  impact  of  business  size
 and  level  of  diversi  ficat  ion  i  s  predicted  to  be  weak  or  absent  for  li  beralizat  ion.  ‘Business  profi  le’
 i  s  a  binar  y  var  iable  w  ith  highly  diversi  fied  ,  mult  iproduct  fir  ms  fal  ling  under  categor  y  1  and  al  l
 others  fal  ling  under  categor  y  0. 96 It  can  be  ex  pected  that  the  magnitude  of  change  w  i  l  l  increase
 marked  ly  w  ith  higher  level  s  of  diversi  ficat  ion,  meaning  that  judic  ial  actors  w  i  l  l  be  much  keener
 to  embrace  the  ME  A  w  hen  the  company  w  hose  conduct  was  under  rev  iew  i  s  ver  t  ical  ly  integrated
 to  a  higher  degree  or  ex  hi  bits  higher  level  s  of  product  diversi  ficat  ion.
 

89 Geoff  rey  Manne  and  Joshua  Wr  ight  ,  ‘Innovation  and  the  Limits  of  A  ntitr  ust’  (2010)  6  JCLE  153,  165.
 

90 Marc  Galanter,  ‘  W  hy  the  “Haves”  Come  out  Ahead  :  Speculations  on  the  Limitations  of  L  egal  Change’  (1974)  9  L  aw  and
 Societ  y  R  ev  iew  95,  97–103.

 

91 Eleanor  Fox  ,  ‘A  ntitr  ust  and  Institutions:  Design  and  Change’  (2010)  41  L  oyola  Universit  y  Chicago  L  aw  Journal  473,  481.
 

92 Ibid.
 

93 New  York  v  Meta  Platforms,  Inc,  66  F.4th  288,  295,  305  (D.C.  Circuit  2023).
 

94 Manne  and  Wr  ight  (n  89).
 

95 Even  if  innovation  may  emerge  f  rom  smal  ler  companies  and  deconcentrated  markets,  proponents  of  the  Chicago  School  of
 Thought  employ  a  ‘rhetor  ic  of  innovation’  to  deter  enforcement  ,  see  A  ndrew  McL  ean,  ‘Innovation  against  change’  (2024)
 12  JAE  378.

 

96 The  coding  adopts  the  classification  suggested  by  Wi  l  liam  Kovacic,  R  ober  t  Marshal  l  and  Michael  Meurer,  ‘Ser  ial  Col  lusion
 by  Multi-Product  Firms’  (2018)  6  JAE  296,  297–298.
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I  V  .   D  A  T  A  A  N  D  M  E  T  H  O  D  S  
The  study  aims  to  unpack  the  deter  minants  of  jur  i  spr  udent  ial  change  and  how  these  contex  tual
 forces  can  ex  plain  di  fferences  bet  ween  the  t  wo  processes  of  substant  ive  moder  nizat  ion.  How-
 ever,  several  chal  lenges  intr  insic  to  the  object  of  inquir  y  keep  throw  ing  a  spanner  in  the  work  s.
 Sweeping  transfor  mat  ions  of  the  case  law  are  rarely  ar  t  iculated  in  a  single  judgment.  R  ather,
 incremental  shi  fts  can  add  up  to  w  holesale  transfor  mat  ions,  mark  ing  the  end  of  bigger,  slow-

 mov  ing  processes  that  may  be  inv  i  si  ble  at  first  sight.  97 The  inconspicuous  nature  of  these  micro  -
 developments  often  conceal  s  their  tr  ue  dy  namic  s  and  scale,  posing  ser  ious  obstacles  to  any

 attempt  at  measurement.  98 Thi  s  i  s  f  urther  complicated  by  the  fact  that  human  traits,  att  itudes,
 and  abi  lit  ies  are  ‘  latent’  constr  ucts  that  can  var  y  over  t  ime  and  are  highly  suscept  i  ble  to  ex  ter  nal
 influence. 

To  address  thi  s  i  ssue,  the  first  par  t  of  the  empir  ical  invest  igat  ion  develops  t  wo  novel  and
 parsimonious  measures  that  accurately  reflect  judic  ial  att  itudes  toward  s  change  in  substant  ive
 compet  it  ion  law.  A  di  sc  ipline  concer  ned  w  ith  the  quest  ion  of  how  psycholog  ical  constr  ucts  can
 be  opt  imal  ly  linked  to  obser  vable  indicators  i  s  psychometr  ic  s,  a  sub  -field  of  psycholog  y.  W  hi  le
 moder  n  psychometr  ic  scaling  method  s  have  found  applicat  ion  in  educat  ion  and  the  polit  ical  sc  i-
 ences,  for  instance  measur  ing  students’  lear  ning  strateg  ies  99 or  att  itudes  such  as  nat  ionali  sm  or
 ant  i-establi  shment  or  ientat  ions, 100 the  techniques  have  never  been  applied  to  study  substant  ive
 legal  evolut  ion.  R  ecogniz  ing  the  vast  potent  ial  of  psychometr  ic  scaling  method  s  for  the  study  of
 legal  quest  ions  could  open  up  new  avenues  of  research.
 

Draw  ing  inspirat  ion  f  rom  thi  s  literature,  the  study  uses  MSA  ,  a  nonparametr  ic  I  RT  method  ,
 to  create  high-qualit  y  measurement  instr  uments  based  on  the  outcomes  coded  for  the  var  iables
 (al  so  refer  red  to  as  ‘items’  in  I  RT)  dev  i  sed  for  each  refor  m.  To  be  more  spec  i  fic,  MSA  entai  l  s
 di  st  i  l  ling  a  set  of  indicators  f  rom  a  bespoke  item  pool  (see  Sect  ion  B)  and  col  lapsing  them  into  a
 single  metr  ic  that  reflects  change  in  the  sense  of  a  par  t  icular  refor  m.  The  obtained  summar  y
 measures  w  i  l  l  ser  ve  as  dependent  var  iables  in  a  subsequent  OLS  regression  analysi  s.  Thi  s
 fac  i  litates  a  more  meaning  f  ul  compar  i  son  bet  ween  the  t  wo  substant  ive  refor  ms  w  hi  le  pinning
 dow  n  the  causes  for  the  divergences.  A  l  l  stat  ist  ical  analyses  and  tests  were  computed  in  Microsoft
 Excel  and  in  R  , 101 pr  imar  i  ly  using  var  ious  f  unct  ions  contained  in  the  mok  ken  pack  age.  102 The
 fol  low  ing  sect  ion  descr  i  bes  each  analy  t  ical  step  in  detai  l  .
 

A  . Sample  Character  i  stics  
The  study  draw  s  on  an  or  ig  inal  dataset  compr  i  sing  234  hand-coded  obser  vat  ions:  118  AG
 opinions,  al  l  received  by  the  EC  J  bet  ween  1  Januar  y  1966  and  1  A  pr  i  l  2021,  and  the  116
 cor  responding  EC  J  judgments.  The  lower  number  of  judgments  compared  w  ith  AG  opinions
 i  s  due  to  the  Cour  t’s  pract  ice  of  occasional  ly  al  low  ing  several  AG  opinions  to  be  i  ssued  per  case.
 

97 James  Mahoney  and  K  athleen  Thelen,  ‘A  Theor  y  of  Gradual  Institutional  Change’  in  K  athleen  Thelen  and  James  Mahoney
 (ed  s),  Explaining  Institutional  Change  (CUP  2009)  1–2.

 

98 The  one-time  alteration  of  precedent  ,  w  hich  may  be  the  most  obv  ious  manifestation  of  jur  i  spr  udential  change,  has  been
 treated  el  sew  here,  see  Kim  (n  56).

 

99 See  R  i  kker  t  Van  der  L  ans  et  al.,  ‘Developing  an  Instr  ument  for  teacher  Feed  back  :  Using  the  R  asch  Model  to  E  x  plore
 Teachers’  Development  of  Effective  Teaching  Strateg  ies  and  Behav  iors’  (2018)  86  The  Journal  of  E  x  per  imental  Education
 247.

 

100 Joseph  Uscinsk  i  et  al.,  ‘  W  hy  do  people  believe  in  COVID  -19  conspirac  y  theor  ies?’  (2020)  The  Har  vard  Kennedy  School
 Mi  sinformation  R  ev  iew,  Shorenstein  Center  on  Media  ,  Politics,  and  Public  Polic  y  < htt  ps://misinforev  iew.hk  s.har  vard.e
du/ar  ticle/w  hy-  do  -  people-  believe-  cov  id-  19-  conspirac  y-  theor  ies/>  accessed  7  Aug  ust  2025;  Adam  Enders  et  al.,  ‘  The
 R  elationship  bet  ween  social  media  use  and  belief  s  in  conspirac  y  theor  ies  and  mi  sinformation’  (2023)  45  Political  Behav  iour
 781.

 

101 R  Stati  stical  Soft  ware  (v4.4.2;  R  Core  Team  2025).
 

102 L  .  A  .  Van  der  A  rk  ,  ‘Mokken  Scale  A  nalysi  s  in  R’  (2007)  20  Journal  of  Stati  stical  Soft  ware  1  < htt  ps://doi.org/10.18637/jss.
v020.i11&#x003E  ;;  L  .  A  .  Van  der  A  rk  ,  ‘New  Developments  in  Mokken  Scale  A  nalysi  s  in  R’  (2012)  48  Journal  of  Stati  stical
 Soft  ware,  1  < htt  ps://doi.org/10.18637/jss.v048.i05>.

 

D
ow

nloaded from
 https://academ

ic.oup.com
/jcle/article/22/2/202/8286965 by guest on 04 August 2026

https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://misinforeview.hks.harvard.edu/article/why-do-people-believe-covid-19-conspiracy-theories/
https://doi.org/10.18637/jss.v020.i11&#x003E;;
https://doi.org/10.18637/jss.v020.i11&#x003E;;
https://doi.org/10.18637/jss.v020.i11&#x003E;;
https://doi.org/10.18637/jss.v020.i11&#x003E;;
https://doi.org/10.18637/jss.v020.i11&#x003E;;
https://doi.org/10.18637/jss.v020.i11&#x003E;;
https://doi.org/10.18637/jss.v048.i05
https://doi.org/10.18637/jss.v048.i05
https://doi.org/10.18637/jss.v048.i05
https://doi.org/10.18637/jss.v048.i05
https://doi.org/10.18637/jss.v048.i05


220  •  Journal  of  Competition  Law  &  Economics,  2026,  Vol.  22,  No.  2  

The  final  dataset  contains  comprehensive  infor  mat  ion  on  doctr  inal  ly  salient  i  ssues  relat  ing  to
 A  r  t  icles  101,  102,  and  106  TFEU.  The  cases  included  are  considered  leading  cases,  mostly  for
 the  reason  that  they  f  urther  developed  the  case  law  and  ,  thus,  prov  ide  a  most  li  kely  scenar  io  for
 detect  ing  jur  i  spr  udent  ial  change.  Fol  low  ing  a  search  on  the  Cour  t’s  Cur  ia  database,  the  sample
 was  refined  qualitat  ively  by  compar  ing  and  aligning  it  w  ith  the  cases  di  scussed  in  Ezrachi’s
 analy  t  ical  g  uide  to  the  most  prominent  cases  of  EU  compet  it  ion  law,  103 Conant’s  account  of  the
 li  beralizat  ion  of  ut  i  lit  ies  markets, 104 and  Witt’s  monograph  on  the  ME  A  . 105 A  s  the  study  focuses
 on  the  evolut  ion  of  substant  ive  compet  it  ion  r  ules,  matters  that  are  exclusively  inst  itut  ional  or
 procedural  were  excluded  .  The  same  applies  to  cases  pr  imar  i  ly  relat  ing  to  the  judic  ial  rev  iew  of
 fines  and  other  cases  that  ,  at  closer  inspect  ion,  tur  ned  out  not  to  rai  se  any  doctr  inal  ly  substant  ial
 quest  ions.  106 Other  cases  were  not  included  for  lang  uage  reasons  107 or  because  they  were
 resolved  by  an  order  instead  of  a  judgment.  108

B. L  i  st  of  Items 
Both  refor  m  processes  led  to  a  w  holesale  transfor  mat  ion  of  the  compet  it  ion  law  land  scape
 by  simultaneously  introduc  ing  novelt  ies  on  several  f  ronts.  To  capture  these  shi  fts,  t  wo  sets  of
 categor  ial  items  that  embody  the  most  salient  109 doctr  inal  changes  under  each  refor  m  were
 for  mulated  .  The  items  are  designed  in  a  way  that  their  outcomes  ju  x  tapose  tradit  ional  solut  ions
 w  ith  novel  ones  represent  ing  change,  thereby  reflect  ing  opposing  stances  regarding  a  concept  or
 approach.
 

The  process  of  li  beraliz  ing  tradit  ional  ly  state-reg  ulated  markets  that  took  off  in  the  late  1980s
 const  itutes  one  of  the  most  dramat  ic  epi  sodes  in  the  hi  stor  y  of  EU  compet  it  ion  law.  110 In  the
 name  of  uni  f  y  ing  Europe  through  the  creat  ion  of  a  common  market  ,  the  Union  caut  iously
 inter  vened  to  open  shielded  industr  ies  such  as  telecommunicat  ions,  energ  y,  postal  ser  v  ices,
 water,  transpor  t  ,  and  broadcast  ing  to  compet  it  ion  law.  The  main  vehicle  for  the  constr  uct  ion
 of  a  li  beralized  Common  Market  was  A  r  t  icle  106,  a  prov  i  sion  that  had  largely  gone  unnot  iced
 for  the  first  25  years  of  its  ex  i  stence.  R  ead  in  conjunct  ion  w  ith  the  Treat  y  prov  i  sions  on  A  r  t  icle
 101  and  102,  the  prov  i  sion  has  been  used  to  open  up  state-ow  ned  industr  ies  to  compet  it  ion  law.
 The  table  below  ( Table  1)  prov  ides  an  over  v  iew  of  the  items  that  capture  the  most  signi  ficant
 developments  under  thi  s  refor  m  process. 111

The  fol  low  ing  ex  ample  helps  make  better  sense  of  the  di  fferent  outcomes  of  the  above  items.
 The  COMPET  item  touches  upon  the  i  ssue  of  competence  di  str  i  but  ion.  Its  outcomes  are  mod-
 el  led  upon  the  di  fferent  approaches  to  judic  ial  control  obser  ved  in  the  Cour  t’s  jur  i  spr  udence
 

103 The  index  prov  ides  the  page  numbers  for  the  cases  that  Ezrachi  di  scusses  at  leng  th  in  bold  t  y  pe.  If  the  page  numbers  were
 not  in  bold,  the  analy  tical  g  uide  only  made  shor  t  cross  -references  to  those  judgments.  E  xcept  for  the  cases  mentioned  above,
 al  l  cases  w  ith  their  page  numbers  in  bold  font  were  included  in  the  sample.

 

104 Conant  (n  12).
 

105 Witt  (n  16).
 

106 Case  C  -74/04  Volk  swagen  v  Commission  [2006]  ECR  I-06585  i  s  one  of  the  cases  that  was  removed.  It  concerned  the
 notion  of  ‘agreement  ,’  w  hich  i  s  a  prerequi  site  for  a  practice  to  fal  l  w  ithin  the  scope  of  A  r  ticle  101  TFEU.  Given  that  thi  s
 requirement  was  not  f  ulfi  l  led,  most  var  iables  would  have  adopted  the  outcome  NA  ( − 999).  The  same  applies  to  Case  C  -
 68/12  Protimonopolný  úrad  Slovenskej  republiky  [2013]  4 CMLR  16,  w  hich  dealt  w  ith  the  ver  y  specific  question  of  w  hether
 a  col  lective  boycott  can  amount  to  an  inf  r  ingement  of  A  r  ticle  101  TFEU.

 

107 The  Opinion  of  AG  Van  Ger  ven  delivered  in  Case  C  -277/87  Sandoz  prodotti  farmaceutici  SpA  v  Commission  [1990]  ECR
 I-00045  was  only  avai  lable  in  Dutch.

 

108 See  e.g.,  Joined  Cases  109  and  114–75  National  Carbonizing  Company  v  Commission  [1976]  ECR  − 00381,  Opinion  of  AG
 May  ras.

 

109 It  should  be  noted  that  rather  than  attempting  to  accommodate  ever  y  single  doctr  ine  of  competition  law,  the  proposed
 var  iables  descr  i  be  the  most  impor  tant  changes  to  substantial  competition  law.

 

110 See  Gerber  (n  17)  137.
 

111 For  an  in-depth  descr  iption  of  the  var  iables,  see  Kim  (n  56).
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Table  1.  Items  descr  i  bing  the  process  of  sector-  spec  i  fic  li  beralization  

Item L  abel  Outcomes  

Competence  to
 grant  exclusive
 r  ight  under
 A  r  ticle  106 

COMPET  COM  PET  =  0  Absolute  Sovereignt  y  A  pproach.
 COM  PET  =  1  L  imited  Sovereignt  y  A  pproach.
 COM  PET  =  2  L  imited  Competition  A  pproach.
 COM  PET  =  3  Absolute  Competition  A  pproach.
 COM  PET  =  − 999  (na)  The  case  does  not  concer  n  the  grant  of
 exclusive  r  ights.  

Causal  link  of
 attr  i  bution  

CAUS  C  AUS  =  0  Str  ict  standard  of  attr  i  bution.
 C  AUS  =  1  Weak  standard  of attr  i  bution.
 C  AUS  =  − 999  (na)  No  ex  plic  it  di  scussion  or  case  does  not  concer  n
 A  r  ticle  106(1). 

Classi  fication
 as  Ser  v  ice  of
 General
 Economic
 Interest 

SGEI1 SGEI1  =  0  No  scr  utiny  of  state’s  classi  fication  as  SGEI.
 SGEI1  =  1  Scr  utiny  of  state’s  classi  fication  as  SGEI  using  a  mani  fest
 er  ror  test.
 SGEI1  =  2  A  pplication  of  EU  law  cr  iter  ia  to  scr  utinize  the  state’s
 classi  fication.
 SGEI1  =  − 999  (na)  Case  does  not  concer  n  a  state’s  classi  fication  as
 SGEI;  under  tak  ing  does  not  fal  l  under  thi  s  categor  y  (no  legal  act  of
 entr  ustment);  case  does  not  concer  n  A  r  ticle  106(2). 

Derogation  of
 A  r  ticle  106(2) 

SGEI2 SGEI2  =  0  Derogation  of  A  r  ticle  106(2)  granted.
 SGEI2  =  1  Derogation  of  A  r  ticle  106(2)  rejected.
 SGEI2  =  − 999  (na)  No  final  dec  i  sion  reached  ;  no  attempt  at
 benefiting  f  rom  derogation;  no  state  measure  under  scr  utiny;  case
 di  smi  ssed  on  procedural  ground  s  (inadmi  ssi  ble). 

Classi  fication
 as  under  tak  ing 

UND UND  =  0  Entit  y  (  public  or  pr  ivate)  not  quali  fied  as  under  tak  ing  ,
 reference  to  exerc  i  se  of  sovereign  powers.
 UND  =  1  Entit  y  (  public  or  pr  ivate)  not  quali  fied  as  under  tak  ing  ,
 reference  to  pr  inc  iple  of  solidar  ity.
 UND  =  2  Quali  fication  of  (  public  or  pr  ivate)  entit  y  as  under  tak  ing
 after  di  scussion.
 UND  =  − 999  (na)  The  case  does  not  concer  n  the  classi  fication  as
 an  under  tak  ing  ;  case  i  s  unproblematic,  and  there  i  s  no  di  scussion  at
 al  l. 

Positive
 Integration
 A  r  ticle  106(3) 

POSINT POSIN  T  =  0  Actor  uphold  s  the  Commi  ssion’s  directive  in  its
 entiret  y.
 POSIN  T  =  1  Actor  par  tly  uphold  s/par  tly  annul  s  the Commi  ssion’s
 directive.
 POSIN  T  =  2  Actor  annul  s  the  Commi  ssion’s  directive  in  its  entiret  y.
 POSIN  T  =  − 999  (na)  Case  does  not  concer  n  the  Commi  ssion’s
 power  to  i  ssue  directives  under  A  r  ticle  106(3)  TFEU  (even  i  f  there
 i  s  mention  of  a  Commi  ssion  directive  in  the  reasoning  ). 

as  put  for  ward  by  Judge  Dav  id  Edward  . 112 The  Absolute  Sovereig  nt  y  Approach  (COMPET  =  0)
 applies  to  al  l  cases  in  w  hich  the  judic  ial  actor  recognizes  the  sovereignt  y  and  exclusive  compe-
 tence  of  the  Member  States  in  reg  ulat  ing  their  domest  ic  markets  by  grant  ing  exclusive  r  ights
 to  under  tak  ings.  Thi  s  i  s  the  convent  ional  approach  w  hich  was  taken  in  the  early  case  law  on
 

112 Dav  id  Edward,  ‘A  r  ticle  90  EC  Treat  y  and  the  dereg  ulation,  li  beralization  and  pr  ivatization  of  public enter  pr  i  ses  and  public
 monopolies’  (1996)  Z  entr  um  für  Europäi  sches  Wir  tschaftsrecht  ,  Vor  träge  und  Ber  ichte  No  60,  8  ff  ;  Mark  Hosk  ins  and
 Dav  id  Edward,  ‘A  r  ticle  90:  Dereg  ulation  and  EC  L  aw.  R  eflections  A  ri  sing  f  rom  the  XVI  FIDE  Conference’  (1995)  32  CMLR
 157.
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A  r  t  icle  106(1)  and  signal  s  to  the  Member  States  that  the  EU  abstains  f  rom  inter  fer  ing  w  ith  their
 competences  and  grants  them  f  ul  l  di  scret  ion.  Most  of  the  Cour  t’s  early  case  law  w  i  l  l  fal  l  under
 thi  s  categor  y.
 

The  Limited  Sovereig  nt  y  Approach  (COMPET  =  1)  mark  s  the  first  depar  ture  f  rom  the  Absolute
 Sovereig  nt  y  Approach.  It  rests  on  the  premi  se  that  ,  as  a  matter  of  pr  inc  iple,  the  Member  States
 have  the  li  ber  t  y  to  grant  spec  ial  or  exclusive  r  ights  to  under  tak  ings.  Only  w  here  the  operat  ion
 of  the  legal  monopoly  causes  injur  y  to  the  r  ules  of  the  EC  Treat  y,  the  grant  of  exclusive  r  ights
 should  not  be  per  mitted  .  Older  cases  in  w  hich  thi  s  stance  was  taken  are  Höfner  and  Elser  v
 Macrotron  GmbH  , 113 La  Crespelle, 114 or  Banchero.  115 Even  w  ith  increasing  li  beralizat  ion,  the
 Limited  Sovereig  nt  y  Approach  cont  inued  to  be  adopted  as  newer  cases  li  ke  Ser  v  izi  Ausiliari  Dottori
 Commercialisti  Srl, 116 R  aso, 117 Ambulanz  Glöckner  , 118 and  MOTOE  119 show.  The  wording  in
 these  dec  i  sions  i  s  the  same,  point  ing  out  that  ‘the  mere  creat  ion  of  a  dominant  posit  ion  through
 the  grant  of  spec  ial  or  exclusive  r  ights  w  ithin  the  meaning  of  A  r  t  icle  86(1)  EC  i  s  not  in  itself
 incompat  i  ble  w  ith  A  r  t  icle  82  EC  (emphasi  s  added)’  and  that  the  finding  of  an  inf  ringement  of
 compet  it  ion  i  s  mer  ited  ‘only  if  the  under  tak  ing  in  quest  ion,  merely  by  exerc  i  sing  the  spec  ial  or
 exclusive  r  ights  confer  red  upon  it  ,  i  s  led  to  abuse  its  dominant  posit  ion  or  w  here  such  r  ights  are
 liable  to  create  a  situat  ion  in  w  hich  that  under  tak  ing  i  s  led  to  commit  such  abuses’  (emphasi  s
 added). 120

The  Limited  Competition  Approach  (COMPET  =  2)  captures  those  instances  in  w  hich  a
 Member  State  may  create  legal  monopolies  only  if  it  can  be  just  i  fied  .  The  log  ic  i  s  reversed
 now  as  i  l  legalit  y  i  s  presumed  ,  and  the  onus  i  s  on  the  Member  State  to  prove  that  the  measure
 f  ul  fi  l  s  the  requirements  of  A  r  t  icle  106(2).  The  test  presupposes  the  ex  i  stence  of  a  leg  it  imate
 nat  ional  object  ive,  such  as  the  protect  ion  of  nat  ional  secur  ity  or  ensur  ing  the  universal  supply  of
 water  or  electr  ic  it  y.  Moreover,  the  restr  ict  ion  of  compet  it  ion  that  w  i  l  l  ar  i  se  f  rom  the  creat  ion  of
 legal  monopolies  must  be  confined  to  w  hat  i  s  necessar  y  to  achieve  that  object  ive.  The  Cour  t’s
 judgments  in  Giuseppe  Sacchi  121 would  belong  to  thi  s  categor  y.  In  thi  s  case,  the  Cour  t  al  luded  to
 considerat  ions  of  public  interest  as  the  possi  ble  rat  ionale  behind  the  dec  i  sion  to  al  low  Member
 States  to  grant  exclusive  or  spec  ial  r  ights  to  under  tak  ings.  122 The  Cour  t’s  legal  analysi  s  di  stanced
 itsel  f  f  rom  an  approach  that  took  the  absolute  sovereignt  y  of  the  states  as  the  premi  se  and  tur  ned
 toward  s  one  that  did  not  r  ule  out  chal  lenges  to  the  state’s  author  ity  to  organize  its  domest  ic
 industr  ies,  even  i  f  they  chose  to  do  so  through  public  under  tak  ings.
 

The  last  outcome  of  thi  s  var  iable  per  tains  to  the  Absolute  Competition  Approach  (COMPET
 =  3).  Thi  s  approach  descr  i  bes  instances  in  w  hich  the  judic  ial  actor  suggests  that  the  mere
 creat  ion  of  a  legal  monopoly  i  s  ant  icompet  it  ive.  It  i  s  the  most  radical  posit  ion  and  const  itutes  a
 complete  tur  naround  f  rom  the  posit  ion  init  ial  ly  env  i  sioned  by  the  Treat  y  of  R  ome.  There  i  s  no
 room  for  derogat  ions  as  the  act  of  grant  ing  spec  ial  or  exclusive  r  ights  as such  i  s  considered  con-
 trar  y  to  A  r  t  icle  106(1).  The  reasoning  adopted  by  the  Cour  t  in  E  RT  exempli  fies  thi  s  outcome.
 The  Cour  t  prohi  bited  the  ‘grant  ing  of  an  exclusive  r  ight  to  retransmit  telev  i  sion  broadcasts  to
 an  under  tak  ing  w  hich  has  an  exclusive  r  ight  to  transmit  broadcasts,  w  here  those  r  ights  are  liable
 

113 Case  C  -41/90  Höfner  and  Elser  v  Macrotron  [1991]  ECR  I-1979,  para.  29.
 

114 Case  C  -323/93  La  Crespelle  [1994]  ECR  I-5077,  para.  18.
 

115 Case  C  -387/93  Criminal  Proceedings  against  Giorg  io  Banchero  [1995]  ECR  I-4663,  para.  51.
 

116 Case  C  -451/03  Ser  vizi  Ausiliari  Dottori  Commercialisti  Srl  [2006]  ECR  I-2941,  para.  23.
 

117 Case  C  -163/96  Criminal  Proceedings  against  Silvano  R  aso  [1998]  ECR  I-0533,  paras.  27–29.
 

118 Case  C  -475/99  Ambulanz  Glöckner  [2001]  ECR  I-8089,  para.  39.
 

119 Case  C  -49/07  Motosykletistiki  Omospondia  Ellados  NPID  (MOTOE)  v  Elliniki  Dimosio  [2008]  (  publi  shed  in  the  electronic
 R  epor  ts  of  Cases),  paras.  48–49.

 

120 Ibid.,  citing  Höfner and  Elser  v  Macrotron  GmbH  ,  ERT  and  La Crespelle.
 

121 Case  155–73  Giuseppe  Sacchi  [1974]  ECR  I-409,  para.  14.
 

122 Ibid.,  para.  17.
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to  create  a  situat  ion  in  w  hich  that  under  tak  ing  is  led  to  inf  ringe  A  r  t  icle  86  of  the  Treat  y  by  v  ir  tue
 of  a  di  scr  iminator  y  broadcast  ing  polic  y’  (emphasi  s  added).  123 Thus,  the  act  of  grant  ing  these
 r  ights  itsel  f  const  itutes  a  breach  of  A  r  t  icle  106  as  it  i  s  seen  to  enable  abusive  pract  ices  in  the  first
 place.
 

W  hereas  the  process  of  sector-  spec  i  fic  li  beralizat  ion  appears  to  have  lapsed  124 w  ith  the
 abolit  ion  of  a  host  of  exclusive  r  ights  granted  by  the  state  across  the  EU,  the  ME  A  i  s  seemingly
 st  i  l  l  ongoing.  Fol  low  ing  the  same  for  mat  ,  the  items  in  Table  2  map  possi  ble  outcomes  to  items
 embody  ing  the  main  doctr  inal  shi  fts  under  the  ME  A  .  Here,  the  R  ATIO  var  iable  ser  ves  as  an
 ex  ample.  It  relates  to  the  choice  of  rat  ionale  to  leg  it  imize  inter  vent  ion.  W  hereas  a  plethora  of
 goal  s  can  be  found  in  the  case  law  of  the  Cour  t  ,  a  line  can  be  draw  n  bet  ween  economic  object  ives
 and  consumer  wel  fare  on  the  one  hand  and  broader  object  ives  stemming  f  rom  considerat  ions
 based  on  f  reedom  and  fair  ness  on  the  other.  Actors  seek  ing  to  promote  the  ME  A  w  i  l  l  only
 c  ite  the  consumer  wel  fare  standard  ,  measured  ‘in  ter  ms  of  pr  ice,  out  put  ,  qualit  y  and  level  s  of
 innovat  ion’  125 (see  R  ATIO  =  1  and  2),  w  hereas  actors  resi  st  ing  change  are  ex  pected  to  invoke
 noneconomic  object  ives  (R  ATIO  =  0).  A  judgment  embody  ing  a  tradit  ional  understanding
 i  s  the  Cour  t’s  case  in  TeliaSonera  Sverige  126 w  here  the  Cour  t  stated  that  ‘[t]he  f  unct  ion  of
 [compet  it  ion]  r  ules  i  s  prec  i  sely  to  prevent  compet  it  ion  f  rom  being  di  stor  ted  to  the  detr  iment
 of  the  public  interest  ,  indiv  idual  under  tak  ings  and  consumers,  thereby  ensur  ing  the  wel  l-being
 of  the  European  Union’. 127 Thi  s  judgment  was  coded  as  R  ATIO  =  0.
 

A  n  ex  ample  of  Outcome  1  can  be  found  in  the  O  pinion  of  AG  Mazák  in  France  Telecom  S  A
 v  Commission.  The  AG  ex  plic  itly  attr  i  buted  spec  ial  impor  tance  to  the  protect  ion  of  consumer
 wel  fare,  pur  por  t  ing  that  ‘the  pr  imar  y  pur  pose  of  A  r  t  icle  [82  EC]  i  s  to  prevent  di  stor  t  ion  of
 compet  it  ion  –  and  in  par  t  icular  to  safeg  uard  the  interests  of  consumers  –  rather  than  to  protect
 the  posit  ion  of  par  t  icular  compet  itors’.  128 In  contrast  to  that  ,  the  EC  J  ad  hered  to  the  tradit  ional
 v  iew  that  would  fal  l  under  Outcome  0,  stat  ing  that  ‘A  r  t  icle  82  EC  refers  not  only  to  pract  ices
 w  hich  may  cause  damage  to  consumers  directly,  but  al  so  to  those  w  hich  are  detr  imental  to  them
 through  their  impact  on  an  effect  ive  compet  it  ion  str  ucture’.  129

L  astly,  the  O  pinion  of  AG  Wahl  in  Intel  ser  ves  as  an  instance  w  here  consumer  wel  fare  i  s
 considered  the  only  v  iable  object  ive  (R  ATIO  =  2).  R  efer  r  ing  to  the  fact  that  compet  it  ion  law
 i  s  an  area  of  law  that  i  s  inherently  economic  in  character,  the  AG  concludes  that  its  aim  must
 be  the  enhancement  of  effic  ienc  y. 130 The  AG  cont  inues  that  ‘only  behav  iour  w  hich  const  itutes
 an  ex  pression  of  market  power  to  the  detr  iment  of  compet  it  ion  and  ,  thus,  to  consumers  i  s
 prohi  bited  and  accordingly  sanct  ioned  as  an  abuse  of  dominance.’  131 The  EC  J  was  swayed  thi  s
 t  ime,  holding  that  ‘not  ever  y  exclusionar  y  effect  i  s  necessar  i  ly  detr  imental  to  compet  it  ion’  and
 that  ‘[c]ompet  it  ion  on  the  mer  its  may,  by  definit  ion,  lead  to  the  depar  ture  f  rom  the  market  or
 

123 Case  C  -260/89  Elliniki  R  adiophonia  Tiléorassi  A  E  and  Panellinia  Omospondia  Syllogon  Prossopikou  v  Dimotiki  Etairia  Pliro-
 forissis  and  Sotirios  Kouvelas  and  Nicolaos  Avdellas  and  others  (ERT)  [1991]  ECR  I-2925,  para.  37.

 

124 The  star  ting  and  end  points  of  reform  processes  are  rarely  clear,  and  their  effects  can  linger  long  after  they  are  over.  AG
 R  antos  sti  l  l  refers  to  the  ‘gradual  li  beralization  of  the  market  for  retai  l  supply  of  electr  icit  y  in  Italy’,  see  Case  C  -377/20
 Ser  vizio  Elettrico  Nazionale  SpA  and  Others  v  Autorità  Garante  della  Concorrenza  e  del  Mercato  and  Others  [2021]  (  publi  shed
 in  the  electronic  R  epor  ts  of  Cases),  Opinion  of  AG  R  antos,  para.  8.

 

125 Witt  (n  16)  265.  Thi  s  notion  of  consumer  welfare  i  s  different  f  rom  the  objective  of  protecting  consumers  as  found  in  earlier
 case  law,  w  hich  does  not  understand  it  in  str  ictly  pr  ice-theoretical  terms.

 

126 Case  C  -52/09  Konkurrensverket  v  TeliaSonera  Sverige  A  B  [2011]  ECR  I-00527.
 

127 Ibid.,  para.  22.
 

128 Case  C  -202/07  P  France  Telecom  S  A  v  Commission  [2008]  ECR  I-02369,  Opinion  of  AG  Mazàk  ,  para.  74.
 

129 Case  C  -202/07  P  France  Telekom  S  A  v  Commission  [2009]  ECR  I-02369,  para.  105.
 

130 Case  C  -413/14  P  Intel  Cor  poration  v  European  Commission  [2016]  (  publi  shed  in  the  electronic  R  epor  ts  of  Cases),  Opinion
 of  AG  Wahl,  para.  41:  ‘From  the  outset  ,  EU  competition  r  ules  have  aimed  to  put  in  place  a  system  of  undi  stor  ted  competition,
 as  par  t  of  the  internal  market  establi  shed  by  the  EU.  In  that  regard,  it  cannot  be  overemphasi  sed  that  protection  under  EU
 competition  r  ules  i  s  afforded  to  the  competitive  process  as  such,  and  not  ,  for  ex  ample,  to  competitors  [  .  .  .  ].  Thi  s  i  s  because,
 g  iven  its economic  character,  competition  law  aims,  in  the  final  analysi  s,  to  enhance  efficienc  y’.

 

131 Ibid.
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Table  2.  Items  descr  i  bing  changes  introduced  by  the  ME  A  

Item L  abel  Outcomes  

Choice  of
 R  ationale 

R  ATIO R  ATIO  =  0  Objectives  other  than  the  consumer  wel  fare  standard  c  ited  ;
 or  consumer  wel  fare  standard  mentioned  alongside  other  objectives;  or
 ex  plic  it  statement  that  consumer  wel  fare  i  s  not  the  pr  imar  y  goal.
 R  ATIO  =  1  Several  objectives  c  ited  but  spec  ial  weight  attached  to
 consumer  wel  fare  (ex  plic  it  statement  or  plac  ing  it  up  f  ront).
 R  ATIO  =  2  Only  consumer  wel  fare  standard  c  ited.
 R  ATIO  =  − 999  (na)  No  reference  to  objectives  of  competition  law  at
 al  l. 

Concept  of
 Competitive
 Har  m  

H  A  R  M H  AR  M  =  0  Conduct  considered  restr  ictive  as  it  impedes  process  of
 market  integration  and  cur  tai  l  s  cross  -border  trade.
 H  AR  M  =  1  Conduct  restr  icts  par  ties’  commerc  ial  f  reedom;  their
 indiv  idual  oppor  tunit  y  to  enter  market  ;  or  i  s  di  scr  iminator  y
 (fair  ness  -based  concept).
 H  AR  M  =  2  Conduct  restr  icts  competition,  but  t  y  pe  of  har  m  not
 spec  i  fied.
 H  AR  M  =  3  Conduct  not  only  restr  icts  competition  as  such,  but  al  so
 results  in  reduction  of  consumer  wel  fare  (C  W  standard).
 H  AR  M  =  − 999  (na)  No  engagement  w  ith  substance  of  case,  e.g.,  case
 di  smi  ssed  on  procedural  ground  s  (e.g.,  inadmi  ssi  bi  lit  y). 

Choice  of  L  egal
 Test 

LTEST  LTEST  =  0  For  m-based  approach  (  presumption  of  restr  ictive  effects).
 LTEST  =  1  Effects  -based  approach  (case-by-case  analysi  s  of  restr  ictive
 effects;  ev  idence  of  actual  restr  ictive  effects).
 LTEST  =  2  Impossi  ble  to  deter  mine  w  hether  actor  endorses  a
 for  m-based  or  effects  -based  approach.
 LTEST  =  − 999  (na)  No  engagement  w  ith  substance  of  case,  e.g.,  case
 di  smi  ssed  on  procedural  ground  s  (e.g.,  inadmi  ssi  bi  lit  y). 

Commi  ssion’s
 Choice  of  L  egal
 Test 

ECLTEST  ECLTEST  =  0  The  actor  mentions  that  the  EC  endorsed  a  for  m-based
 approach.
 ECLTEST  =  1  The  actor  mentions  that  the  EC  endorsed  an
 effects  -based  approach.
 ECLTEST  =  2  It  i  s  impossi  ble  to  deter  mine  w  hether  the  EC  endorsed  a
 for  m-based  or  effects  -based  approach.
 ECLTEST  =  − 999  (na)  There  i  s  no  ex  plic  it  mention  of  the  test
 endorsed  by  the  EC;  no  engagement  w  ith  substance  of  case,  e.g.,  case
 di  smi  ssed  on  procedural  ground  s  (e.g.,  inadmi  ssi  bi  lit  y). 

Actual  or
 Potential
 Effects
 (Threshold) 

ACTPOT  ACTPOT  =  0  Conduct  must  be  capable  of  restr  icting  competition
 (  potential  effects).
 ACTPOT  =  1  Conduct  must  be  li  kely  to  restr  ict  competition.
 ACTPOT  =  2  Conduct  must  restr  ict  competition  w  ith  cer  taint  y
 (actual  effects).
 ACTPOT  =  3  (Mi  xed)  Impossi  ble  to  deter  mine  (actor  uses  for  mulas
 interchangeably  or  on  an  unpr  inc  ipled  basi  s.
 ACTPOT  =  − 999  (na)  No  di  scussion  of  the  t  y  pe  of  effects  required  to
 establi  sh  anticompetitiveness;  case  di  smi  ssed  on  procedural  ground  s
 (e.g.,  inadmi  ssi  bi  lit  y). 

Classi  fication
 of  Conduct 

CL  A  SS  CL  A  SS  =  0  Classi  fication  of  conduct  as  fal  ling  into  prev  iously
 establi  shed  categor  y.
 CL  A  SS  =  1  Classi  fication  of  conduct  as  fal  ling  into  prev  iously
 establi  shed  categor  y  by  analog  y.
 CL  A  SS  =  2  The  AG/Cour  t  establi  shes  that  conduct  i  s  anticompetitive
 (or  not)  w  ithout  reference  to  establi  shed  categor  ies.
 CL  A  SS  =  − 999  (na)  No  engagement  w  ith  substance  of  case,  e.g.,  case
 di  smi  ssed  on  procedural  ground  s  (e.g.,  inadmi  ssi  bi  lit  y). 

 (continued) 
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Table  2.  Continued. 

Item L  abel  Outcomes  

Choice  of
 Methodolog  y  

ECON  ECON  =  0  The  AG/Cour  t  does  not  engage  w  ith  economic  s.
 ECON  =  1  The  AG/Cour  t  uses/engages  w  ith  economic  or  quantitative
 method  s.
 ECON  =  − 999  (na)  No  reference  to  methodolog  y  used. 

Choice  of
 R  ev  iew
 Standard  

JR  EV  JR  E  V  =  0  The  AG/Cour  t  employs  a  deferential  standard  of rev  iew.
 JR  E  V  =  1  The  AG/Cour  t  employs  a  nondeferential  standard  of  rev  iew
 or  car  r  ies  out  f  ul  l  rev  iew.
 JR  E  V  =  − 999  (na)  No  reference  to  the  standard  of rev  iew  or  no
 engagement  w  ith  substance  of  case  (inadmi  ssi  ble  cases). 

E  xemption
 under  A  r  ticle
 101(3) 

E  X  EMP E  X  E  M  P  =  0  The  possi  ble  exemption  of  the  measure  i  s  di  scussed  w  ith
 reference  to  soc  ial  or  public  polic  y  considerations.
 E  X  E  M  P  =  1  The  possi  ble  exemption  of  the  measure  i  s  di  scussed  w  ith
 reference  to  direct  or  indirect  economic  benefits.
 E  X  E  M  P  =  − 999  (na)  No  di  scussion  of  A  r  ticle  101(3)  TFEU;  no
 business  conduct/measure  under  scr  utiny;  case  di  smi  ssed  on
 procedural  ground  s  (e.g.,  inadmi  ssi  bi  lit  y). 

E  xemption
 Outcome 

E  XOU  T  E  XOU  T  =  0  The  exemption  of  A  r  ticle  101(3)  TFEU  i  s  not  granted.
 E  XOU  T  =  1  The  exemption  of  A  r  ticle  101(3)  TFEU  i  s  granted.
 E  XOU  T  =  − 999  (na)  No  di  scussion  of  A  r  ticle  101(3)  TFEU;  no
 business  conduct/measure  under  scr  utiny;  case  di  smi  ssed  on
 procedural  ground  s  (e.g.,  inadmi  ssi  bi  lit  y). 

Counter-vai  ling
 Effects:
 Justi  fication  of
 R  estr  iction  

JUST  JUST  =  0  Competition  on  the  merits.  R  eference  to  objective  leg  itimac  y  of
 business  behav  iour  in  question.
 JUST  =  1  Objective  justification.  R  eference  to  leg  itimate  (  public
 interest)  objectives.
 JUST  =  2  Efficienc  y  justification.  R  eference  to  effic  ienc  y  considerations
 (ak  a  ‘effic  ienc  ies  defence’:  the  conduct  lead  s  to  a  net  gain  in  C  W  ).
 JUST  =  3  Mixed.  R  eference  to  several  objectives,  render  ing  a
 categor  ization  under  one  of  the  above-mentioned  outcomes  impossi  ble.
 JUST  =  4  Other  g  rounds.  R  eference  to  other  ground  s  of  justi  fication.
 JUST  =  − 999  (na)  No  attempt  at  justi  f  y  ing  business
 behav  iour/measure;  no  business  conduct/measure  under  scr  utiny;
 case  di  smi  ssed  on  procedural  ground  s  (e.g.,  inadmi  ssi  bi  lit  y). 

Counter-vai  ling
 Effects:
 Justi  fication
 Outcome 

JUSTOU  T  JUSTOU  T  =  0  Business  conduct/measure  i  s  not  justi  fied  (A  r  ticle  106:
 derogation  rejected).
 JUSTOU  T  =  1  Business  conduct/measure  i  s  justi  fied  (A  r  ticle  106:
 derogation  upheld).
 JUSTOU  T  =  − 999  (na)  No  attempt  at  justi  f  y  ing  business
 behav  iour/measure;  no  business  conduct/measure  under  scr  utiny;
 case  di  smi  ssed  on  procedural  ground  s  (e.g.,  inadmi  ssi  bi  lit  y). 

the  marg  inali  sat  ion  of  compet  itors  that  are  less  effic  ient  and  so  less  attract  ive  to  consumers  f  rom
 the  point  of  v  iew  of  ,  among  other  things,  pr  ice,  choice,  qualit  y,  or  innovat  ion’.  132

C. Scale  Constr  uction  Using  the  Automated  Item  Selection  Procedure 
W  hi  le  deduced  f  rom  compet  it  ion  law  literature,  w  hat  st  i  l  l  remains  unclear  i  s  w  hether  the  items
 presented  in  the  above  tables  are  tr  uly  measur  ing  change  in  the  sense  of  the  moder  nizat  ion  pro  -
 cess  they  were  assigned  to.  Theoret  ical  ly,  items  that  are  of  a  more  general  nature  such  as  the  one
 per  taining  to  the  rat  ionale  behind  inter  vent  ion  (R  ATIO),  the  legal  test  adopted  (LTEST),  or
 

132 Case  C  -413/14  P  Intel  Cor  poration  v  European  Commission  [2017]  (  publi  shed  in  the  electronic  R  epor  ts  of  Cases),  para.  134.
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Figure  3.  Cor  relation  matr  i  x  using  conditional  for  matting  in  Microsoft  E  xcel  to  v  i  sualize  the  streng  th
 of  assoc  iation  bet  ween  var  iables  in  t  wo  dimensions.  R  emoved  mi  ssing  values,  as  other  w  i  se,  it  i  s  not
 possi  ble  to  compute  Pearson’s  cor  relation  coeffic  ient.  The  items  are  poly  tomous,  rescaled  f  rom  0  to  1.  

the  choice  of  rev  iew  standard  (  JR  EV  )  could  ser  ve  as  prox  ies  for  both  moder  nizat  ion  processes.
 MSA  di  sentangles  the  data  to  see  w  hich  items  work  in  the  same  direct  ion.  The  technique  al  low  s
 select  ing  those  items  that  are  concrete  mani  festat  ions  of  a  latent  concept  and  combining  them
 into  a  single  summar  y  measure.  For  thi  s  pur  pose,  MSA  conceptualizes  each  indiv  idual  item
 as  an  er  ror-laden  realizat  ion  of  a  latent  trait  cal  led  ‘propensit  y  to  change’,  w  hich  descr  i  bes  the
 w  i  l  lingness  of  a  judic  ial  actor  to  endorse  refor  m,  either  in  the  sense  of  li  beralizat  ion  or  the  ME  A  .
 

Central  to  MSA  and  other  model  s  belong  ing  to  the  fami  ly  of  I  RT  model  s  i  s  the  concept  of
 scalabilit  y,  w  hich  assesses  w  hether  the  proposed  items  have  enough  in  common  for  the  data  to  be
 ex  plained  by  one  underly  ing  ,  latent  trait  ,  hereinafter  denoted  θ  . 133 Only  items  f  ul  fi  l  ling  spec  i  fic
 condit  ions  w  i  l  l  be  retained  :  on  the  one  hand  ,  items  must  be  simi  lar  enough  to  be  considered
 components  mak  ing  up  the  content  of  the  same  concept  ,  but  on  the  other  hand  ,  they  need  to  be
 diverse  enough  to  capture  nuanced  aspects  of  the  concept.  Mathemat  ical  ly,  thi  s  presupposes  that
 the  covar  iances  bet  ween  the  item  pairs  are  always  posit  ive.  Potent  ial  items  should  var  y  jointly
 and  posit  ively,  meaning  that  as  the  values  in  one  item  increase,  the  values  in  the  other  item
 must  increase  as  wel  l  .  Thi  s  al  so  applies  to  the  cor  relat  ion  coeffic  ient  ,  w  hich  essent  ial  ly  i  s  the
 nor  malized  measurement  of  the  covar  iance  and  thus  presumes  a  linear  relat  ionship.  Therefore,
 the  first  step  of  the  empir  ical  analysi  s  i  s  to  ex  plore  the  str  ucture  of  the  data  using  cor  relat  ion
 analysi  s.  For  each  item,  the  response  categor  ies  were  ordered  f  rom  0  to  1,  w  ith  higher  scores
 cor  responding  to  a  higher  posit  ion  on  the  attr  i  bute  scale.
 

The  results  di  splayed  by  the  cor  relat  ion  matr  i  x  (  Fig  ure  3)  strongly  suggest  that  sector-  spec  i  fic
 li  beralizat  ion  and  the  ME  A  may  const  itute  t  wo  clearly  di  st  ing  ui  shable  change  processes.  Even
 though  each  var  iable  was  coded  across  al  l  obser  vat  ions  in  the  dataset  ,  only  the  var  iables  con-
 ceptualized  as  belong  ing  to  the  process  of  sector-  spec  i  fic  li  beralizat  ion  are  strongly  posit  ively
 cor  related  w  ith  one  another,  as  the  areas  shaded  in  green  indicate.  On  the  contrar  y,  their
 assoc  iat  ion  w  ith  those  conceptualized  as  belong  ing  to  the  ME  A  i  s  predominantly  negat  ive,
 shaded  in  red  .  W  hat  emerges  i  s  the  image  of  t  wo  contained  systems  operat  ing  according  to
 di  fferent  ,  i  f  not  opposing  ,  log  ic  s.  The  result  points  to  the  inter  nal  consi  stenc  y  of  the  data  and
 suggests  that  there  indeed  may  be  t  wo  di  st  inct  dimensions.
 

Nex  t  ,  the  automated  item  select  ion  procedure  (A  ISP)  i  s  employed  to  see  i  f  the  items  can  be
 combined  into  a  cont  inuous  scale  that  measures  θ  .  The  A  ISP  w  i  l  l  select  as  many  items  as  possi  ble
 

133 K  laas  Sijtsma  and  Ivo  Molenaar,  Introduction  to  Nonparametric  Item  R  esponse  Theor  y  (SAGE  2002)  60.
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Table  3.  Items  selected  by  the  A  ISP  

L  i  beralization  Scale M  E  A  Scale 

�
 Competence  to  Grant  E  xclusive  R  ights

 (COM  PET) 
�

 Standard  of  Attr  i  but  ion  (C  AUS) 
�

 MS’  Classi  ficat  ion  as  SGEI  (SGEI1)  
�

 Derogat  ion  of  A  r  t.  106(2)  TFEU
 (SGEI2) 

�
 Classi  ficat  ion  as  Under  tak  ing  (UND) 

�
 Choice  of  R  ationale  (R  ATIO) 

�
 Choice  of  Legal  Test  (LTE  ST) 

�
 Commission’s  Choice  of  Legal  Test

 (ECLTE  ST) 
�

 Choice  of  Methodolog  y  (ECON) 
�

 Classification  of  Conduct  (CL  A  SS) 
�

 Theor  y  of  Harm  (H  A  R  M) 
�

 Justification  (  JUST) 

into  a  scale  as  long  as  inter-item  cor  relat  ions  are  posit  ive  and  di  scr  iminat  ion  power,  that  i  s,
 the  abi  lit  y  of  a  scale  to  di  fferent  iate  signi  ficantly  bet  ween  categor  ical  responses,  i  s  su  ffic  ient.  134

Based  on  the  covar  iances  bet  ween  item  pairs,  the  A  ISP  w  i  l  l  calculate  the  so  -cal  led  H  coeffic  ient  ,
 al  so  know  n  as  Loev  inger’s  H  . 135

The  procedure  showed  that  almost  al  l  items  for  mulated  to  descr  i  be  the  shi  ft  f  rom
 secluding  tradit  ional  ly  state-ow  ned  markets  to  li  beralizat  ion  and  de-monopolizat  ion  are
 ‘ingredients’  of  the  first  dimension  (  Table  3).  The  H  coeffic  ient  for  the  first  scale  i  s  0.6,
 indicat  ing  an  excel  lent  scale  (α  =  0.71,  MS  =  0.73,  S  E  =  0.06).  It  i  s  not  sur  pr  i  sing  that  the
 A  ISP  did  not  include  the  POSI  NT  item  that  showed  negat  ive  cor  relat  ions  w  ith  some  of
 the  other  items  (see  Fig  ure  3).  Thi  s  i  s  attr  i  butable  to  the  fact  that  the  ent  ire  dataset  only
 contains  four  obser  vat  ions  for  thi  s  var  iable,  reflect  ing  the  European  Union’s  preference  for
 negat  ive  over  posit  ive  integrat  ion.  136 A  r  t  icle  106(3)  vested  the  Commi  ssion  w  ith  ex  tensive
 powers  of  implementat  ion,  enabling  it  to  adopt  indiv  idual  dec  i  sions  and  uni  lateral  ly  pass
 direct  ives  to  open  up  new  markets  w  ith  immediate  effect. 137 The  Commi  ssion  made  ex  tensive
 use  of  thi  s  possi  bi  lit  y  in  the  telecommunicat  ions  sector,  adopt  ing  direct  ives  on  financ  ial
 transparenc  y  of  financ  ial  relat  ions  bet  ween  Member  States  and  public  under  tak  ings,  138

on  ter  minal  equipment  , 139 value-added  ser  v  ices, 140 and  ,  ult  imately,  demanding  the  eliminat  ion
 of  exclusive  or  spec  ial  r  ights  in  thi  s  sector  altogether.  141 Many  of  the  Commi  ssion’s  leg  i  slat  ive
 

134 See  L  ett  y  Koopman,  Bonne  Zijstra  and  L  .  A  .  Van  der  A  rk  ,  ‘Evaluating  Model  Fit  in  Two  -L  evel  Mokken  Scale  A  nalysi  s’  (2023)
 5  Psych  847,  852.

 

135 Jane  L  oev  inger,  ‘A  systematic  approach  to  the  constr  uction  and  evaluation  of  tests  of  abi  lit  y’  (1974)  61  Psycholog  ical
 Monographs.  The  default  i  s  H  <  0.3.  If  0.3  ≤  H  <  0.4,  the  scale  i  s  considered  ‘  weak’,  if  0.4  ≤  H  <  0.5,  ‘medium’  scale,
 and  if  0.5  ≤  H,  ‘strong’  scale.  Mokken  suggested  using  L  oev  inger’s  H  to  bui  ld  a  Mokken  scale,  named  after  him.

 

136 See  Fr  itz  Schar  pf  ,  ‘Negative  and  Positive  Integration  in  the  Political  Economy  of  European  Welfare  States’  in  Gar  y  Mark  s,
 Fr  itz  Schar  pf  ,  Phi  lippe  Schmitter  and  Wolfgang  Streeck  (ed  s),  Governance  in  the  European  Union  (SAGE  1996).

 

137 Conant  (n  12)  101.
 

138 Commi  ssion  Directive  80/723/EEC  of  25  June  1980  on  the  transparenc  y  of  financial  relations  bet  ween  Member  States  and
 public  under  tak  ings  [1980]  OJ  L  195;  later  amended  by  Commi  ssion  Directive  85/413/EEC  of  24  July  1985  amending
 Directive  80/723/EEC  on  the  transparenc  y  of  financial  relations  bet  ween  Member  States  and  public  under  tak  ings  [1985]
 OJ  L  229.

 

139 Commi  ssion  Directive  88/301/EEC  of  16  May  1988  on  competition  in  the  markets  in  telecommunications  terminal
 equipment  [1988]  OJ  L  131.

 

140 Commi  ssion  Directive  90/388/EEC  of  28  June  1990  on  competition  in  the  markets  for  telecommunications  ser  v  ices  [1990]
 OJ  L  192.

 

141 See  e.g.,  Commi  ssion  Directive  94/46/EC  of  13  October  1994  amending  Commi  ssion  Directives  88/301/EEC  and
 90/388/EEC  in  par  ticular  w  ith  regard  to  satel  lite  communications  [1994]  OJ  L  268;  Commi  ssion  Directive  95/51/EC
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act  ions  based  on  A  r  t  icle  106(3)  were  largely  upheld  by  the  Cour  t.  142 Despite  the  potent  ial
 reach  of  posit  ive  integrat  ion,  the  Commi  ssion  was  increasingly  met  w  ith  resi  stance  f  rom  the
 European  Parliament  and  the  Counc  i  l  that  objected  to  its  power  to  act  uni  lateral  ly  and  therefore
 condemned  the  Commi  ssion’s  leg  i  slat  ive  instr  uments  as  neglect  ing  democrat  ic  leg  it  imac  y.  143

Thus,  the  Commi  ssion  never  replicated  its  success  in  the  telecommunicat  ions  sector  in  other
 areas  such  as  postal  ser  v  ices  or  energ  y.
 

A  s  for  the  items  belong  ing  to  the  shi  ft  toward  s  the  ME  A  ,  the  A  ISP  again  ident  i  fied  the  major-
 it  y  of  var  iables  as  mani  festat  ions  of  the  latent  trait.  These  items  have  enough  in  common  to  be
 considered  components  of  the  same  overarching  refor  m  process.  The  E  X  E  MP,  E  X  E  MPOU  T,
 JUSTOU  T,  JR  EV,  and  ACTPOT  items  were  excluded  by  the  A  ISP  due  to  insu  ffic  ient  response
 patter  ns.  For  the  ME  A  Scale,  the  H  coeffic  ient  i  s  weaker  w  ith  0.42  but  st  i  l  l  decent  as  it  sur  passes
 the  default  threshold  of  0.3  (α  =  0.75,  MS  =  0.75,  S  E  =  0.05).
 

A  side  f  rom  calculat  ing  scalabi  lit  y  coeffic  ients,  MSA  i  s  concer  ned  w  ith  goodness  of  fit.  Accord-
 ing  to  Sijtsma  and  Molenaar,  the  Mok  ken  scaling  model  of  double  monotone  homogeneit  y
 for  poly  tomous  item  scores  rests  on  four  f  undamental  assumpt  ions:  unidimensionalit  y  (i),  local
 independence  (ii),  monotonicit  y  (iii),  and  invariant  item  ordering  (iv).  144 For  the  L  i  beralizat  ion
 Scale,  the  analysi  s  showed  that  the  model  f  ul  fi  l  s  al  l  model  assumpt  ions  but  local  independence
 i  f  the  SGEI1  item  i  s  retained  .  A  s  the  SGEI1  item  showed  a  negat  ive  cor  relat  ion  w  ith  the  overal  l
 L  i  beralizat  ion  Scale  (not  to  be  conf  used  w  ith  inter-item  cor  relat  ions),  better  reasons  spoke
 in  favour  of  remov  ing  the  item  (for  more  detai  l  s,  see  A  ppendi  x  A2).  Cronbach’s  alpha  was
 recalculated  to  ascer  tain  w  hether  the  scale  i  s  st  i  l  l  reliable,  w  hich  i  s  the  case  w  ith  an  alpha  of  0.71,
 even  after  remov  ing  SGEI1. 145

The  ME  A  Scale  met  al  l  model  assumpt  ions  w  ithout  f  urther  ado.  For  the  second  scale,
 alpha  was  0.75,  and  thus,  the  developed  scales  are  valid  and  reliable  measurement  instr  uments,
 effect  ively  captur  ing  propensit  y  to  change.
 

Fig  ure  4  show  s  that  the  di  str  i  but  ion  of  the  predicted  factor  scores  for  both  dimensions  i  s
 unimodal  and  heav  i  ly  skewed  to  the  r  ight  ,  indicat  ing  that  the  major  ity  of  judic  ial  actors  ex  hi  bit
 ret  icent  att  itudes  w  hen  it  comes  to  change.  Actors  promot  ing  change  more  readi  ly  locate  ver  y
 low  on  both  dimensions.  The  standard  er  ror  S  E  i  s  ver  y  smal  l  for  both  scales,  meaning  that  the
 di  spersion  of  the  sample  mean  est  imat  ions  i  s  close  to  the  tr  ue  populat  ion  mean.  A  s  Cronbach’s
 alpha  i  s  su  ffic  iently  high  for  both  dimensions,  the  scale  constr  uct  ion  i  s  reliable  enough  to  per  mit
 mak  ing  generalizable  predict  ions  based  on  the  ex  per  imental  data  in  the  sample,  w  hich  can
 then  be  transfer  red  to  a  larger  universe  of  cases.  Consequently,  the  obtained  scales  const  itute
 t  wo  parsimonious  var  iables  that  accurately  measure  judic  ial  att  itudes  toward  s  change  and  can,
 therefore,  ser  ve  as  dependent  var  iables  in  regression  analysi  s.
 

of  18  October  1995  amending  Directive  90/388/EEC  w  ith  regard  to  the  abolition  of  the  restr  ictions  on  the  use  of  cable
 telev  i  sion  net  work  s  for  the  prov  i  sion  of  already  li  beralized  telecommunications  ser  v  ices  [1995]  OJ  L  256.

 

142 Conant  (n  12)  104.  Some  prov  i  sions  were  annul  led,  but  mostly,  they  did  not  concern  the  Commi  ssion’s  power  to  adopt
 directives  under  A  r  ticle  106(3)  TFEU.  See  e.g.,  the  operative  par  t  of  Case  C  -202/88  France  v  Commission  [1991]  ECR
 I-01223  largely  upholding  Commi  ssion  Directive  88/301/EEC  and  Joined  Cases  C  -271/90,  C  -281/90  and  C  -289/90
 Kingdom  of  Spain  and  Others  v  Commission  [1992]  ECR  I-05833  upholding  Commi  ssion  Directive  90/388/EEC.

 

143 Perhaps,  thi  s  political  conflict  was  captured  most  memorably  by  the  response  of  a  MEP  in  opposition  to  the  second
 telecommunications  directive  w  ho  asser  ted  :  ‘  Vous  avez  jur  idiquement  rai  son,  mai  s  politiquement  tor  t’,  Debates  of  the
 European  Parliament  ,  Official  Journal  of  the  European  Communities,  A  nnex  n.  3–381,  115,  as  cited  in  Conant  (n  12)  102.

 

144 R  ober  t  Mokken,  A  theor  y  and  procedure  of  scale  analysis  (De  Gr  uy  ter  1971).
 

145 Even  if  Cronbach’s  alpha  i  s  not  w  ithout  problems,  it  i  s  w  idely  used  in  literature.  If  alpha  i  s  ≥0.7,  the  scale i  s  reliable  enough
 for  inferential  stati  stics.  If  alpha  does  not  meet  the  threshold,  scales  only  lend  themselves  to  ex  plorator  y  analysi  s.  To  respond
 to  the  shor  tcomings  of  Cronbach’  s  alpha  ,  Molenaar  and  Sijtsma  introduced  the  Molenaar–Sijtsma  stati  stic,  here  repor  ted  as
 MS.  The  MS  Stati  stics  for  both  scales  indicate  reliabi  lit  y.
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Figure  4.  The  fig  ure  di  splays  hi  stograms  of  the  estimated  dimensions  measur  ing  judic  ial  attitudes
 toward  s  sector-  spec  i  fic  li  beralization  and  the  more  economic  s  -based  approach  to  competition  law,
 ordered  f  rom  no  change  to  more  change.  

V  .   T  H  E  D  E  T  E  R  M  I  N  A  N  T  S  O  F  S  U  B  S  T  A  N  T  I  V  E  M  O  D  E  R  N  I  Z  A  T  I  O  N  
OLS  regression  i  s  a  tool  that  i  s  apt  for  establi  shing  w  hether  a  su  ffic  iently  strong  relat  ionship
 ex  i  sts  bet  ween  t  wo  var  iables  by  the  propor  t  ion  of  var  iabi  lit  y  in  the  dependent  var  iable  that  i  s
 ex  plained  by  an  independent  var  iable.  MSA  i  s  a  technique  that  tur  ns  categor  ical  obser  vat  ions
 into  a  composite,  rank-ordered  var  iable.  A  s  the  ME  A  Scale  ranges  f  rom  0  to  7  and  the  L  i  beraliza-
 t  ion  Scale  f  rom  0  to  5,  it  was  deemed  appropr  iate  to  use  OLS  regression. 146 Stepw  i  se  inclusion  of
 predictor  var  iables  i  s  used  to  see  w  hether  the  results  are  robust  ,  ir  respect  ive  of  alter  nat  ive  model
 spec  i  ficat  ions  ( Table  4).  A  l  l  model  spec  i  ficat  ions  control  for  year-fi  xed  effects  to  r  ule  out  that
 the  results  are  dr  iven  by  temporal  trend  s.
 

The  first  three  model  spec  i  ficat  ions  take  the  L  i  beralizat  ion  Scale  as  the  dependent  var  iable.
 On  the  w  hole,  the  result  of  the  final  spec  i  ficat  ion  (Model  3)  indicated  that  there  was  a  col  lec-
 t  ively  signi  ficant  effect  bet  ween  the  t  y  pe  of  case,  the  number  of  Member  State  obser  vat  ions,  the
 t  y  pe  of  proceeding  ,  as  wel  l  as  posit  ive  ment  ions  about  European  integrat  ion  w  here  applicable
 (F  =  6.343,  p  <  2.2  ×  10  − 16

 ,  R  2  =  .706).  The  F-  stat  ist  ic  show  s  that  the  group  of  var  iables
 included  in  the  model  i  s  jointly  signi  ficant.  The  p-value  i  s  p <  2.2  ×  10  − 16

 and  i  s,  therefore,
 below  al  l  convent  ional  signi  ficance  threshold  s,  imply  ing  that  the  results  are  unli  kely  to  be
 dr  iven  by  some  other  omitted  var  iable.  Moreover,  the  high  value  for  the  R  -  squared  stat  ist  ic
 reflects  that  the  model  accurately  predicts  approx  imately  71  percent  of  the  var  iat  ion  in  the
 dependent  var  iable.  O  veral  l  ,  the  results  are  stat  ist  ical  ly  signi  ficant  (for  robustness  check  s,  see
 A  ppendi  x  A4).
 

The  marg  inal  effects  plots  ( Fig  ure  5)  show  the  predicted  est  imates  for  each  of  the  var  iables  in
 relat  ion  to  the  values  of  the  L  i  beralizat  ion  Scale.  One  of  the  var  iables  that  was  strongly  related  to
 change  was  the  ‘  Ty  pe  of  Case’  var  iable  (t  =  6.13,  p  =  6.12  ×  10  − 9  ).  Thi  s  composite  var  iable  was
 created  by  apply  ing  pr  inc  ipal  component  analysi  s  (PCA)  to  t  wo  highly  cor  related  predictors:
 the  ‘A  rea  of  Compet  it  ion  L  aw’  and  the  ‘Nature  of  the  A  pplicant’  var  iables.  E  x  pected  ly,  thi  s
 

146 See  Alex  ander  R  obitz  sch,  ‘  W  hy  Ordinal  Var  iables  Can  (Almost)  Always  be  Treated  as  Continuous  Var  iables:  Clar  if  y  ing
 A  ssumptions  of  R  obust  Continuous  and  Ordinal  Factor  A  nalysi  s  Estimation  Method  s’  (2020)  5  Frontiers  in  Education,
 doi  :  10.3389/feduc.2020.589965.
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Figure  5.  Predicted  attitudes  about  sector-  spec  i  fic  li  beralization  across  the  range  of  each  statistical  ly
 signi  ficant  independent  var  iable.  Control  var  iables  held  at  their  mean  value.  Shaded  reg  ions  represent
 90  percent  confidence  inter  val  s.  

result  indicates  that  the  process  of  ex  tending  the  applicat  ion  of  compet  it  ion  law  to  state-ow  ned
 enter  pr  i  ses  i  s  t  ied  to  the  ident  it  y  of  the  applicant  as  a  Member  State.  A  s  i  s  al  so  know  n,  the  process
 of  sector-  spec  i  fic  li  beralizat  ion  was  limited  to  cases  that  touched  upon  A  r  t  icle  106  TFEU,  either
 in  conjunct  ion  w  ith  A  r  t  icle  101,  A  r  t  icle  102  TFEU,  or  both.  Only  cases  w  ith  a  link  age  to  the  State
 or  involv  ing  public  under  tak  ings  held  space  for  change  as  measured  by  the  L  i  beralizat  ion  Scale.
 The  fact  that  thi  s  var  iable  emerges  as  stat  ist  ical  ly  signi  ficant  lend  s  face  validit  y  to  the  analysi  s.
 

The  var  iable  ‘Posit  ive  Ment  ions  of  EU’  (t  =  − 2.44,  p  =  0.015548)  al  so  y  ielded  a  stat  ist  ical  ly
 signi  ficant  result  in  the  ex  pected  direct  ion.  The  negat  ive  relat  ionship  bet  ween  ‘Posit  ive  Men-
 t  ions  of  EU’  and  the  L  i  beralizat  ion  Scale  show  s  that  change  in  the  sense  of  li  beralizat  ion  i  s  more
 li  kely  in  instances  w  here  the  elect  ion  programme  of  the  polit  ical  par  t  y  that  eventual  ly  amassed
 the  highest  absolute  number  of  seats  in  the  nat  ional  parliament  made  fewer  favourable  ment  ions
 of  the  EU  and  European  integrat  ion.
 

In  conjunct  ion  w  ith  thi  s,  the  result  for  the  var  iable  ‘Member  State  Obser  vat  ions’  (t  =  − 1.76,
 p  =  0.080405)  indicates  that  each  addit  ional  Member  State  involved  i  s  assoc  iated  w  ith  a  0.07
 unit  decrease  in  the  propensit  y  to  change,  holding  al  l  el  se  constant.  A  s  more  Member  States  get
 involved  by  submitt  ing  obser  vat  ions  in  a  g  iven  case,  the  propensit  y  of  judic  ial  actors  to  endorse
 change  in  the  sense  of  sector-  spec  i  fic  li  beralizat  ion  tend  s  to  decline  slightly.
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Figure  6.  Predicted  attitudes  about  the  more  economic  s  -based  approach  to  competition  law  across  the
 range  of  each  statistical  ly  signi  ficant  independent  var  iable.  Control  var  iables  held  at  their  mean  value.
 Shaded  reg  ions  represent  90  percent  confidence  inter  val  s.  

The  three  remaining  model  spec  i  ficat  ions  per  tain  to  the  ME  A  .  The  final  model  spec  i  ficat  ion
 (Model  6)  di  scloses  that  the  c  itat  ion  of  U.S.  L  aw,  the  c  itat  ion  of  academic  literature,  references
 to  other  AGs,  the  fact  that  the  gover  ning  par  t  y  of  the  applicant  Member  State  advocates  fair  ness
 and  equalit  y  and  was  left-leaning  ,  as  wel  l  as  the  business  profi  le  const  itute  the  most  impor  tant
 deter  minants  of  change  (F  =  3.744,  p  =  4.36  ×  10  − 12

 ,  R  2  =  .586). Thi  s  group  of  predictors
 i  s  jointly  signi  ficant  ,  as  indicated  by  the  F-  stat  ist  ic.  A  gain,  the  p-value  i  s  below  convent  ional
 signi  ficance  threshold  s  w  ith  p =  4.36  ×  10  − 12

 ,  and  the  R  -  squared  stat  ist  ic  ex  presses  that  the
 model  accurately  predicts  approx  imately  59  percent  of  the  var  iat  ion  in  the  dependent  var  iable.
 Therefore,  the  results  of  the  regression  car  r  ied  out  to  predict  the  values  of  the  ME  A  Scale  are
 stat  ist  ical  ly  signi  ficant  and  al  low  the  conclusion  that  thi  s  moder  nizat  ion  process,  too,  was  most
 li  kely  dr  iven  by  the  contex  tual  factors  accounted  for.
 

The  marg  inal  effects  plots  ( Fig  ure  6)  di  splay  the  direct  ion  of  the  assoc  iat  ions  bet  ween  each
 predictor  and  the  values  of  the  ME  A  Scale.  A  mong  those  predictors  that  mer  it  closer  atten-
 t  ion  are  three  that  descr  i  be  the  relat  ionship  bet  ween  change  actors  and  the  broader  ant  itr  ust
 communit  y.  In  line  w  ith  hy  pothesi  s  H5,  the  profi  le  of  the  business  mattered  ,  g  iven  the  posit  ive,
 stat  ist  ical  ly  signi  ficant  relat  ionship  bet  ween  higher  values  of  change  and  the  ‘Business  Profi  le’
 var  iable  (t  =  2.97,  p  =  0.00339).  The  same  applies  to  the  ‘Citat  ion  of  U.S.  L  aw’  var  iable  (t  =  4.17,
 p  =  4.8  ×  10 − 5  ),  w  hich  show  s  a  strong  posit  ive  relat  ionship  w  ith  higher  values  of  change  (H4).
 The  result  prov  ides  suppor  t  for  the  hy  pothesi  s  that  the  fact  that  a  judic  ial  actor  c  ites  U.S.  law  i  s
 related  to  higher  values  of  change  as  ordered  on  the  ME  A  Scale.
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Actors  w  i  l  ling  to  promote  change  seem  to  be  responsive  toward  s  the  broader  academic
 di  scourse.  Model  spec  i  ficat  ion  6  al  so  predicts  a  stat  ist  ical  ly  signi  ficant  effect  for  the  ‘Citat  ion
 of  Academic  L  iterature’  var  iable  (t  =  2.37,  p  =  0.019124),  as  stated  by  hy  pothesi  s  H3.  The
 regression  model  s  show  that  w  henever  an  actor  sought  to  push  for  change,  she  would  be
 more  li  kely  to  refer  to  academic  scholarship.  A  s  ex  pected  ,  there  i  s  al  so  a  stat  ist  ical  ly  signi  ficant
 and  posit  ive  relat  ionship  bet  ween  the  ME  A  Scale  and  the  ‘AG  Citat  ion’  var  iable  (t  =  2.85,
 p  =  0.004952). In  line  w  ith  hy  pothesi  s  H2,  the  probabi  lit  y  that  a  judic  ial  actor  w  i  l  l  push  for
 change  in  the  sense  of  the  ME  A  was  higher  w  hen  there  was  a  direct  reference  to  an  AG  opinion.
 

The  first  predictor  negat  ively  assoc  iated  w  ith  change  in  the  sense  of  the  ME  A  i  s  ‘Fair  ness
 and  Equalit  y’  (t  =  − 2.2,  p  =  0.028874),  prov  iding  f  urther  proof  for  hy  pothesi  s  H1.  The
 regression  analysi  s  show  s  that  change  was  more  li  kely  w  hen  the  case  involved  a  Member  State
 in  w  hich  the  par  t  y  programme  of  the  gover  ning  par  t  y  does  not  promote  fair  ness  and  equalit  y
 in  soc  iet  y  and  ,  therefore,  does  not  seek  the  ex  pansion  of  the  wel  fare  state.  The  second  predictor
 show  ing  a  negat  ive  assoc  iat  ion  i  s  the  ‘R  ight–L  eft’  var  iable  (t  =  − 1.79,  p  =  0.076084),  w  hich
 accounts  for  the  r  ight–left  posit  ion  of  the  gover  ning  par  t  y,  consider  ing  its  polic  y  tendenc  ies
 over  the  ent  ire  par  t  y  programme.  The  var  iable  considers  a  par  t  y’s  stance  on  a  plethora  of  topic  s,
 including  f  reedom,  law  and  order,  human  r  ights,  f  ree  enter  pr  i  se,  democrac  y,  or  nat  ionalizat  ion.
 It  computes  the  di  fference  bet  ween  the  total  sums  of percentages  of  ‘r  ight  emphases’  and  of  ‘  left
 emphases’  found  in  a  par  t  y’s  mani  festo.  147 The  coeffic  ient  i  s  negat  ive,  meaning  that  w  henever
 the  gover  ning  par  t  y  was  left-leaning  ,  the  judic  ial  actor  was  more  li  kely  to  endorse  change  in  the
 sense  of  the  ME  A  .  W  hi  le  the  effect  i  s  ver  y  weak  ,  the  result  i  s  consi  stent  w  ith  the  effect  of  the
 ‘Fair  ness  and  Equalit  y’  var  iable.
 

To  account  for  alter  nat  ive  ex  planat  ions,  the  analysi  s  control  s  for  cour  t-related  factors  li  ke
 chamber  size  and  the  possi  ble  effect  of  the  t  y  pe  of  proceeding.  For  the  ME  A  Scale,  none  of  these
 control  var  iables  was  signi  ficant  ,  meaning  that  the  effect  of  the  ident  i  fied  predictor  var  iables  w  i  l  l
 persi  st  even  after  account  ing  for  these  addit  ional  character  i  st  ic  s.
 

For  the  L  i  beralizat  ion  Scale  in  Model  s  2  and  3,  the  stat  ist  ical  signi  ficance  of  the  ‘Ty  pe
 of  Proceeding’  var  iable  (t  =  1.83,  p  =  0.068366)  i  s  consi  stent  w  ith  the  underly  ing  dy  namic  s
 of  the  li  beralizat  ion  process.  In  Model  3,  direct  act  ion  cases  (T  YPRO  C  =  1)  are  assoc  iated
 w  ith  a  0.24-unit  higher  propensit  y  to  change,  on  average,  compared  to  preliminar  y  references
 (T  YPRO  C  =  0),  holding  al  l  el  se  constant.  To  put  it  in  other  word  s,  the  fact  that  the  case
 being  rev  iewed  i  s  a  direct  act  ion  i  s  posit  ively  assoc  iated  w  ith  change  in  the  sense  of  li  beral-
 izat  ion,  but  the  effect  i  s  smal  l  in  size.  O  veral  l  ,  the  stat  ist  ical  analysi  s  affir  ms  that  employ  ing
 the  t  wo  scales  as  dependent  var  iables  improves  predictabi  lit  y  and  ex  planator  y  power  by  a  large
 marg  in. 148

V  I  .  I  M  P  L  I  C  A  T  I  O  N  S  
W  hi  le  ex  i  st  ing  accounts  in  compet  it  ion  law  have  di  scussed  change—both  radical  and  incremen-
 tal—in  relat  ion  to  the  inst  itut  ional  design  of  enforcement  agenc  ies  around  the  world  ,  149 the
 condit  ions  under  w  hich  substantive  law  changes  have  remained  underex  plored  .  The  essent  ial
 reason  for  thi  s  i  s  the  fact  that  there  has  never  been  an  attempt  at  quant  i  f  y  ing  these  change
 processes.  Adopt  ing  an  interdi  sc  iplinar  y  lens,  thi  s  empir  ical  study  har  nesses  the  potent  ial  of
 

147 Mar  tin  Elff  ,  ‘  The  R  iL  e  Index  of  Par  t  y  Ideolog  y  —A  R  eductio’  (Polmeth  Europe  Conference,  Hamburg  2022)  < htt  ps://
w  w  w.elff.eu/pdf/Elff-  R  iL  e-  R  eductio  -  PolmethEurope-  2022.pdf  >  accessed  7  Aug  ust  2025.

 

148 Studies  predicting  human  behav  iour  rarely  have  R  -  squared  values  above  25  percent  ,  see  The  Pennsy  lvania  State  Universit  y,
 ‘STAT  501:  The  Coefficient  of  Determination,  R2’  (2022)  < htt  ps://online.stat.psu.edu/stat501/lesson/1/1.5>  accessed
 7  Aug  ust  2025;  Jim  Frost  ,  ‘How  to  Inter  pret  R-  squared  in  R  egression  A  nalysi  s’  (Statistics  by  Jim,  16  A  pr  i  l  2017)  < htt  ps://
statisticsby  jim.com/regression/inter  pret-  r-  squared-  regression/>  accessed  7  Aug  ust  2025.

 

149 Fox  (n  91)  477.
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quant  itat  ive  method  s  to  br  idge  the  gap  bet  ween  theor  y  and  pract  ice.  The  findings  complement
 ex  i  st  ing  accounts  in  the  literature  by  demonstrat  ing  that  both  substant  ive  refor  ms  const  ituted
 sel  f  -contained  processes  dr  iven  by  diverse  factors.
 

A  . Two  Self-  Contained  Processes  w  ith  Di  stinct  Causes 
The  quest  ion  of  w  hat  goal  s  EU  compet  it  ion  law  i  s  and  should  be  protect  ing  i  s  much  di  sputed  .
 R  ather  recently,  for  mer  E  xecut  ive  Vice  President  Margrethe  Vestager  stated  that  ‘EU  compet  i-
 t  ion  polic  y  can  pursue  mult  iple  goal  s,  such  as  fair  ness  and  level-play  ing  field  ,  market  integrat  ion,
 preser  v  ing  compet  it  ive  processes,  consumer  wel  fare,  effic  ienc  y  and  innovat  ion,  and  ult  imately
 pluralit  y  and  democrac  y’. 150 Thi  s  statement  affir  ms  w  hat  scholars  of  compet  it  ion  law  have  long
 asser  ted  ,  cal  ling  attent  ion  to  the  fact  that  compet  it  ion  law  has  the  potent  ial  to  ser  ve  a  mult  iplic  it  y
 of  goal  s—a  qualit  y  ‘intr  insic  to  the  fabr  ic  of  compet  it  ion  enforcement’. 151 The  findings  of  thi  s
 study  do  not  quest  ion  compet  it  ion  law’s  abilit  y  to  accommodate  a  vast  range  of  goal  s  152—
 somet  imes  mutual  ly  reinforc  ing  and  dovetai  led  w  ith  each  other,  somet  imes  contrar  y.
 

The  point  the  present  ar  t  icle  w  i  shes  to  make  i  s  a  di  fferent  one.  R  ather  than  mak  ing  any
 value  judgment  ,  it  ask  s  how  di  fferent  enforcement  pr  ior  it  ies  have  manifested  themselves  in  the
 dec  i  sional  pract  ice  of  the  EC  J  and  the  opinions  submitted  by  the  AGs.  It  seek  s  to  direct  attent  ion
 to  the  abi  lit  y  of  judic  ial  actors  to  ex  ploit  the  analy  t  ical  space  that  ambig  uous  compet  it  ion
 law  prov  i  sions  prov  ide  to  inter  pret  them  in  ways  that  had  not  been  foreseen  init  ial  ly  or  to
 pursue  di  st  inct  goal  s. 153 Compet  it  ion  law’s  flex  i  bi  lit  y  thus  becomes  an  instr  ument  for  achiev  ing
 par  t  icular  polic  y  outcomes.  The  empir  ical  findings  paint  the  por  trait  of  a  mesmer  iz  ing  di  sc  ipline
 that  seemingly  offers  vast  possi  bi  lit  ies  but  ,  in  pract  ice,  establi  shes  a  clear  hierarchy  of  goal  s.
 

The  findings  of  the  present  study  show  that  it  i  s  necessar  y  to  quali  f  y  statements  made
 by  ex  i  st  ing  scholarship.  The  mult  iplic  it  y  of  goal  s  has  received  much  attent  ion  recently,  w  ith
 empir  ical  ly-minded  scholars  launching  a  large-  scale  inquir  y  into  the  dec  i  sional  pract  ice  of  EU
 inst  itut  ions.  154 Track  ing  the  f  requenc  y  w  ith  w  hich  each  of  the  var  ious  ident  i  fied  goal  s  appears
 on  a  year-by-year  basi  s,  the  authors  conclude  that  ‘no  goal  has  ever  been  predominant’  and  that
 compet  it  ion  law  ‘pr  ior  it  ises  the  process  of  compet  it  ion  rather  than  directly  the  achievement  of
 a  desirable  outcome’. 155 Summar  iz  ing  the  most  relevant  micro  -  shi  fts  that  occur  red  under  each
 refor  m  process,  thi  s  study  prov  ides  novel  insights  into  the  relat  ive  impor  tance  of  cer  tain  goal  s
 in  shaping  di  st  inct  developmental  trajector  ies.
 

The  first  substant  ive  refor  m  descr  i  bes  the  process  of  ex  tending  the  applicat  ion  of  EU  com-
 pet  it  ion  law  to  public  ser  v  ice  sectors.  The  prov  i  sion  of  universal  ser  v  ices  such  as  energ  y,
 telecommunicat  ion,  and  postal  ser  v  ices  used  to  be  the  t  y  pical  preser  ve  of  the  State,  but  w  ith  the
 entr  y  into  force  of  the  SE  A  in  1987,  opening  up  tradit  ional  ly  state-ow  ned  markets  became  a  focal
 point  of  the  Union’s  programme  to  advance  market  integrat  ion.  A  par  t  f  rom  the  nature  of  the
 applicant  and  the  area  of  compet  it  ion  law,  w  hich  const  itute  defining  case  features  (see  N  ATUR
 and  A  N  TIT  var  iables  in  A  ppendi  x  A3),  the  model  s  predict  ing  change  in  the  sense  of  sector-

 spec  i  fic  li  beralizat  ion  ident  i  f  y  posit  ive  ment  ions  of  European  integrat  ion  (per108  var  iable)  and
 the  number  of  Member  State  obser  vat  ions  (M  S  OBS  var  iable)  as  predictors  of  change.  Thus,
 

150 Commi  ssion,  ‘A  D  y  namic  and  Work  able  Effects  -based  A  pproach  to  Abuse  of  Dominance’  Competition  Polic  y  Br  ief
 1/2023,  1  < htt  ps://competition-  polic  y.ec.europa.eu/system/files/2023-  03/kdak23001enn_  competition_  polic  y_  br  ie
f_  1_  2023_  A  r  ticle102_  0.pdf  >  accessed  7  Aug  ust  2025.

 

151 Ezrachi  (n  8)  59.
 

152 For  instance,  Odudu  obser  ves  that  the  consumer  welfare  standard  and  the  goal  of  greater  market  integration  concur  in  most
 cases,  see  Okeoghene  Odudu  ,  ‘  The  Wider  Concerns  of  Competition  L  aw’  (2010)  30  OJLS  599–613.  In  a  simi  lar  vein,  Ibáñez
 Colomo  and  K  alintir  i  suggest  understanding  the  objective  of  dr  iv  ing  market  integration  as  an  overarching  ‘roof  spanning
 across  al  l  areas  of  EU  law’,  w  hich  does  not  contradict  the  consumer  welfare  aim,  see  Ibáñez  Colomo  and  K  alintir  i  (n  7)  331.

 

153 Mahoney  and  Thelen  (n  97)  24.
 

154 St  y  lianou  and  Iacov  ides  (n  14).
 

155 Ibid.,  623.
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it  i  s  possi  ble  to  conclude  that  the  goal  of  market  integrat  ion  indeed  for  med  the  core  of  the  first
 substant  ive  moder  nizat  ion.
 

Once  the  Single  Market  had  been  deemed  completed  in  1992,  hi  stor  y  took  a  tur  n,  and  the  goal
 of  market  integrat  ion  slow  ly  dr  i  fted  out  of  focus.  156 A  new  era  was  daw  ning  in  the  compet  it  ion
 law  land  scape.  It  i  s  str  i  k  ing  that  none  of  the  predictor  var  iables  that  were  stat  ist  ical  ly  signi  ficant
 for  the  first  moder  nizat  ion  process  mattered  for  the  second  ,  and  v  ice  versa  .  Unli  ke  the  process
 of  sector-  spec  i  fic  li  beralizat  ion,  the  ME  A  was  not  assoc  iated  w  ith  the  var  iables  on  posit  ive
 references  to  the  European  Union  and  on  the  number  of  Member  State  obser  vat  ions.  The
 absence  of  effects  for  these  predictors  show  s  that  the  Member  State’s  stance  on  EU  integrat  ion
 had  less  bear  ing  on  a  judic  ial  actor’s  readiness  to  push  for  the  ME  A  .  Instead  ,  change  in  the
 sense  of  the  ME  A  was  mainly  assoc  iated  w  ith  references  to  ex  ter  nal  sources  of  author  ity,  such
 as  the  c  itat  ion  of  U.S.  law  (USCIT  var  iable)  and  the  c  itat  ion  of  academic  literature  (AC  A  D  CIT
 var  iable),  as  wel  l  as  references  to  AG  opinions  (AG  CIT  var  iable).  Moreover,  judic  ial  att  itudes
 toward  s  change  were  influenced  by  the  fact  that  the  gover  ning  par  t  y  of  the  applicant  Member
 State  advocates  fair  ness  and  equalit  y  (welfare  var  iable)  and  i  s  left-leaning  (r  ile  var  iable),  as  wel  l
 as  the  level  of  diversi  ficat  ion  in  business  applicants  (BUSPROF  var  iable).
 

W  hi  le  thi  s  study  accepts  that  market  integrat  ion  deser  ves  a  spec  ial  place  in  the  EU  contex  t  ,  it
 arg  ues  that  thi  s  popular  nar  rat  ive  mer  its  some  nuance.  Even  i  f  there  i  s  a  possi  bi  lit  y  of  contex  tual
 forces  spi  l  ling  over  upon  f  uture  change  processes,  the  stat  ist  ical  results  suggest  that  market
 integrat  ion  played  a  marg  inal  role  for  the  ME  A  ,  not  w  ithstanding  its  general  signi  ficance  for  the
 European  Union.  Given  that  the  t  wo  substant  ive  moder  nizat  ion  processes  have  been  propel  led
 by  di  fferent  factors,  it  i  s  possi  ble  to  conclude  that  they  indeed  const  itute  t  wo  di  st  inct  processes.
 The  unambig  uous  results  of  the  empir  ical  analysi  s  affir  m  that  chang  ing  polit  ical  and  economic
 realit  ies  can  entai  l  an  abr  upt  shi  ft  in  focus  and  cal  l  for  a  reor  ientat  ion  in  ter  ms  of  goal  s.
 

B. The  Power  of  Judicial  Actors  to  Advance  Selective  Goal  s 
Even  i  f  the  wording  of  its  prov  i  sions  has  remained  unchanged  ,  EU  compet  it  ion  law  has  under-
 gone  tremendous  paradigm  shi  fts  over  the  past  decades.  The  findings  of  the  empir  ical  study
 advance  a  deeper  understanding  of  the  strateg  ies  actors  can  employ  to  steer  the  course  of  the
 law  in  inconspicuous  ways,  moulding  it  to  ser  ve  cer  tain  pur  poses  over  others.  Change  requires
 di  st  inct  choices  regarding  w  hich  goal  s  to  pursue,  but  most  of  the  t  ime,  their  polit  ical  nature
 escapes  our  not  ice.
 

Thi  s  i  s  because  law  harbours  an  inherent  tension  bet  ween  cont  inuit  y  and  change  v  i  si  ble  w  ith
 regard  to  both  the  nature  of  law  and  the  sel  f  -understanding  of  the  judic  iar  y.  L  aw  natural  ly  tend  s
 to  evolve  in  a  path-dependent  way,  meaning  that  it  has  the  inherent  qualit  y  of  per  petuat  ing
 ex  i  st  ing  doctr  ines,  even  after  the  or  ig  inal  condit  ions  that  caused  them  have  di  sappeared  .  157 A  s
 legal  cer  taint  y  requires  judic  ial  actors  to  move  w  ithin  the  confines  imposed  on  them  by  pre-

 ex  i  st  ing  cases  to  der  ive  their  out  ward  leg  it  imac  y  f  rom  it  ,  158 ad  her  ing  to  establi  shed  doctr  ines
 g  ives  judges  a  nimbus  of  object  iv  it  y.  Judic  ial  act  iv  i  sm,  on  the  other  hand  ,  i  s  v  iewed  w  ith  unease.
 It  has  been  claimed  that  ‘[  j]udges  are  usual  ly  incompetent  as  law-makers,  and  their  invent  iveness
 i  s  incompat  i  ble  w  ith  the  values  of  cer  taint  y  and  predictabi  lit  y’.  159 A  ny  t  y  pe  of  modi  ficat  ion,  no
 

156 Gerber  (n  13).
 

157 Oona  Hathaway,  ‘Path  Dependence  in  the  L  aw  :  The  Course  and  Pattern  of  L  egal  Change  in  a  Common  L  aw  System’  (2000)
 86  Iowa  L  aw  R  ev  iew  601.  See  al  so  Eun  Hye  Kim,  ‘  The  R  ole  of  Empir  ical  L  egal  R  esearch  in  Competition  L  aw  Scholarship’
 (for  thcoming  )  in  Elias Deutscher,  Stav  ros  Makr  i  s  and  Justin  Lindeboom  (ed  s),  Cambridge  Handbook  on  the  Theoretical
 Foundations  of  Antitr  ust  and  Competition  Law.

 

158 See  Thomas  Hansford  and  James  Spr  iggs,  The  Politics  of  Precedent  on  the  U.S.  Supreme  Cour  t  (PUP  2006)  19.  For  a  di  scussion
 in  legal  literature,  Justin  Lindeboom,  ‘R  ules,  Di  scretion,  and  R  easoning  According  to  L  aw  :  A  D  y  namic-Positiv  i  st  Perspective
 on  Google  Shopping’  (2022)  13  JECL  AP  63,  71.

 

159 Feder  ico  Mancini,  ‘  The  Mak  ing  of  A  Constitution  For  Europe’  (1989)  26  CMLR  595,  612.
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matter  how  slight  ,  const  itutes  an  adulterat  ion  endanger  ing  the  consi  stenc  y  of  the  law.  160 Thi  s
 in-bui  lt  inclinat  ion  toward  s  stabi  lit  y  in  the  law  and  the  general  aversion  to  judic  ial  invent  iveness
 stand  in  the  way  of  change.  Consequently,  judic  ial  actors  w  i  l  l  cali  brate  their  reasoning  in  a
 manner  that  lets  their  innovat  ions  appear  as  i  f  they  were  mere  recognit  ions  of  the  dy  namic  s  that
 had  already  been  present  in  the  case  law.  A  nd  somet  imes,  they  w  i  l  l  let  act  ions  take  the  place  of
 word  s.
 

The  empir  ical  analysi  s  of  both  moder  nizat  ion  processes  i  l  lustrates  these  points,  uncover  ing
 the  impact  of  cer  tain  contex  tual  factors  w  hose  inv  i  si  ble  yet  constraining  presence  infor  med
 att  itudes  toward  s  change.  In  the  case  of  sector-  spec  i  fic  li  beralizat  ion,  higher  values  on  the
 ME  A  Scale  could  be  obser  ved  w  henever  the  gover  ning  par  t  y  of  the  applicant  Member  State
 ex  hi  bited  a  negat  ive  stance  on  EU  integrat  ion  (per108  var  iable).  If  the  gover  ning  par  t  y’s
 elect  ion  programme  only  contained  a  few  posit  ive  ment  ions  of  the  EU  or  none  at  al  l  ,  its  score
 on  the  EU  integrat  ion  scale  was  low  or  negat  ive.  Thi  s  result  may  suggest  that  judic  ial  actors
 sought  to  promote  change,  espec  ial  ly  w  hen  they  perceived  the  gover  nment  of  the  applicant
 Member  State  to  be  host  i  le  toward  s  the  common  integrat  ion  project  ,  prov  ided  that  not  too
 many  Member  States  had  submitted  obser  vat  ions  (M  S  OBS  var  iable).  W  hat  attracts  attent  ion
 is  that  by  reading  the  tex  t  of  their  dec  i  sions  and  submi  ssions  alone,  these  hidden  dy  namic  s  would
 go  unnot  iced  .  A  s  the  prospect  of  ex  tending  the  reach  of  compet  it  ion  law  to  cover  state-ow  ned
 markets  was  a  highly  content  ious  matter,  judic  ial  actors  could  not  afford  to  be  too  blunt.  Even  i  f
 market  integrat  ion  prov  ided  a  solid  just  i  ficat  ion  for  sector-  spec  i  fic  li  beralizat  ion,  judic  ial  actors
 would  not  r  i  sk  attract  ing  the  shar  p  eye  of  cr  it  ic  s.
 

A  simi  lar  dy  namic  i  s  revealed  for  the  second  moder  nizat  ion  process,  al  beit  for  di  fferent
 reasons.  Cr  it  ic  s  f  rom  the  rank  s  of  the  broader  business  and  legal  communit  y  advocated  for  the
 ME  A  because  they  perceived  the  EU  compet  it  ion  system  to  be  ‘  by  nature  of  its  design,  too
 polit  ical’. 161 The  adopt  ion  of  the  consumer  wel  fare  standard  represented  an  oppor  tunit  y  for
 compet  it  ion  law  to  assume  object  iv  it  y  only  sc  ience  can  prov  ide.  The  consumer  wel  fare  standard
 offered  a  homogenous  benchmark  that  made  it  obligator  y  to  consider  economic  effects.  The
 name  may  suggest  other  w  i  se,  but  the  ME  A  i  s  more  than  just  a  graduali  st  increase  in  har  nessing
 economic  theor  ies  and  method  s  for  ant  itr  ust  analysi  s.  The  ME  A  brought  about  a  w  holesale
 reconfig  urat  ion  of  the  ant  itr  ust  land  scape,  w  ith  neoclassical  economic  s  themselves  ser  v  ing  as
 the  goal  s  of  EU  ant  itr  ust  law  to  g  uide  nor  m  design  and  applicat  ion.  162 Proponents  prai  sed
 it  for  br  ing  ing  the  ‘r  ight’  k  ind  of  economic  s  by  show  ing  awareness  of  the  actual  effects  the
 pract  ice  in  quest  ion  has  on  consumers.  163 Instead  of  rely  ing  on  economic  common  sense,
 as  was  the  pract  ice  in  the  first  40  years  of  its  ex  i  stence,  compet  it  ion  analysi  s  now  relies  on
 quant  itat  ive  analysi  s  more  ex  tensively,  and  references  to  ex  per  t  economic  theor  y  have  become
 commonplace.  164 Moreover,  the  nature  of  the  ev  idence  required  has  changed  ,  as  most  cases  now
 mainly  rely  on  empir  ical  ev  idence.  Sy  nony  mous  w  ith  incor  porat  ing  sc  ient  i  fic  know  ledge  into
 compet  it  ion  law,  the  ME  A  held  the  promi  se  of  increased  object  iv  it  y,  pur  ity,  and  r  igour.  165

The  ex  act  opposite  impression  i  s  evoked  w  hen  public  polic  y  interests  feature  in  compet  it  ion
 analysi  s,  as  any  element  nor  mal  ly  assoc  iated  w  ith  the  exerc  i  se  of  state  power  w  i  l  l  be  ident  i  fied
 as  ‘polit  ical’  and  ,  therefore,  cor  r  upt  ing  the  nature  of  law.  In  the  EU  contex  t  ,  however,  thi  s
 prevai  ling  idea  i  s  any  thing  but  sel  f  -ev  ident.  The  development  of  the  European  compet  it  ion
 

160 See  Br  uno  L  atour,  The  Making  of  Law  (Polit  y  2009)  208.
 

161 Fox  (n  91)  473–488.
 

162 Gerber  (n  17)  193.
 

163 L  ars  -Hendr  i  k  Röl  ler,  ‘Economic  A  nalysi  s  and  Competition  Polic  y  Enforcement  in  Europe’  in  Peter  Van  Bergeijk  and  Er  i  k
 K  loosterhui  s  (ed  s),  Modelling  European  Mergers:  Theor  y,  Competition  Polic  y  and  Case  Studies  (Edward  Elgar  2006)  13–26.

 

164 Witt  (n  16)  231.
 

165 L  atour  (n  160)  208.
 

D
ow

nloaded from
 https://academ

ic.oup.com
/jcle/article/22/2/202/8286965 by guest on 04 August 2026



Substantive  Modernization  in  EU  Competition  Law   •  237 

law  system  was  an  immediate  response  to  the  atroc  it  ies  of  the  Second  World  War  and  had  its
 phi  losophical  roots  in  Ger  man  ordoli  berali  sm.  166 L  essons  f  rom  hi  stor  y  showed  that  the  lai  ssez  -

 faire  li  berali  sm  of  the  Weimar  R  epublic  did  not  prov  ide  su  ffic  ient  control  mechani  sms  to  counter
 the  concentrat  ion  of  economic  streng  th  in  the  hand  s  of  a  few,  w  hich  eventual  ly  led  to  the  surge
 of  Naz  i  Ger  many  w  ith  its  central  ly  planned  economy.  167 Ordoli  berali  sm  cal  led  for  an  act  ive
 role  for  the  gover  nment  in  shaping  market  processes  and  found  in  compet  it  ion  law  the  most
 direct  means  for  warding  off  suppression  caused  by  excessive  economic  concentrat  ion.  168 Not
 w  ithout  reason,  ordoli  berali  sm  emphasizes  indiv  idual  f  reedom  and  al  low  s  a  mult  itude  of  goal  s
 for  compet  it  ion  law  alongside  economic  effic  ienc  y.  Adding  broader  soc  ietal  values  to  the  mi  x
 fir  mly  anchors  economic  dec  i  sion-mak  ing  in  the  sphere  of  the  State. 169

A  gainst  thi  s  hi  stor  ical  background  ,  the  results  of  the  empir  ical  analysi  s  are  notewor  thy.
 R  emark  ably,  judic  ial  actors  have  advocated  for  the  remodel  ling  of  compet  it  ion  law  to  reflect
 mainstream  economic  think  ing  ,  in  par  t  icular  in  cases  involv  ing  Member  States  w  here  the
 gover  ning  par  t  y  embraced  a  soc  io-economic  concept  ion  of  wel  fare  (welfare  var  iable)  that  takes
 into  account  wealth  inequalit  ies,  labour  protect  ion,  and  fair  ness.  170 Thi  s  could  be  inter  preted  as
 a consc  ious  effor  t  to  delink  and  alienate  compet  it  ion  law  f  rom  soc  ietal  i  ssues.  A  sang  uine  v  iew  i  s
 that  such  a  radical  approach  helped  endow  the  consumer  wel  fare  standard  w  ith  a  clear  meaning
 and  f  ramework  for  pr  inc  ipled  applicat  ion,  ensur  ing  the  uni  for  m  applicat  ion  of  compet  it  ion
 law  in  the  transnat  ional  legal  system  of  the  EU.  More  sini  ster  i  s  the  v  iew  that  quali  fies  these
 judic  ial  choices  as  strateg  ic  inter  vent  ions  entai  ling  a  ‘Europeanizat  ion’  far  beyond  grant  ing  the
 Commi  ssion  jur  i  sdict  ion  w  here  there  i  s  a  Union  dimension  (or  inter-  state  effect)  or  requir  ing
 nat  ional  author  it  ies  and  cour  ts  to  inter  pret  their  domest  ic  law  s  in  light  of  EU  compet  it  ion  law.
 

It  becomes  ev  ident  that  the  perceived  cont  inuit  y  in  the  legal  f  ramework  ,  the  impression  of
 cour  ts  being  apolit  ical  actors,  and  the  seemingly  unassai  lable  cloak  of  object  iv  it  y  that  economic
 analysi  s  claims  for  itsel  f  act  together  to  prov  ide  the  per  fect  camou  flage  concealing  the  strateg  ic
 nature  of  the  choices  judic  ial  actors  make.  It  i  s,  therefore,  easy  to  lose  sight  of  the  fact  that
 compet  it  ion  law  has  always  been  and  cont  inues  to  be  par  t  of  a  w  ider  polit  ical  agenda  .
 

C. The  Dialectical  R  elationship  bet  ween  Actors  and  Contex  t 
The  analysi  s  al  so  shed  s  light  on  the  dialect  ical  relat  ionship  bet  ween  contex  t  and  actors.  On  the
 one  hand  ,  cross  -pressures  ar  i  sing  f  rom  the  inst  itut  ional  set-up  as  wel  l  as  third-par  t  y  actors  w  i  l  l
 shape  judic  ial  actors’  percept  ions  of  the  cur  rent  contex  t.  On  the  other  hand  ,  judic  ial  actors  can
 alter  the  r  ules  of  the  game  by  ex  panding  their  ow  n  di  scret  ion.  Put  succ  inctly,  contex  t  shapes
 actors,  but  actors  shape  contex  t  ,  too.  For  the  first  substant  ive  moder  nizat  ion  process,  the  findings
 of  the  stat  ist  ical  invest  igat  ion  attest  to  the  polit  ic  ized  nature  and  sensit  iv  it  y  per  taining  to  the
 prospect  of  reg  ulat  ing  sovereign  states.  The  number  of  Member  State  obser  vat  ions  (M  S  OBS
 var  iable),  the  nature  of  the  applicant  as  a  Member  State,  and  the  fact  that  a  case  touched
 upon  A  r  t  icle  106  TFEU  (N  ATUR  and  A  N  TIT  var  iables)  had  a  di  scer  ni  ble  influence  on  their
 responses.  For  instance,  in  the  contex  t  of  the  li  beralizat  ion  of  the  telecommunicat  ions  sector,
 several  Member  States  had  opposed  the  adopt  ion  of  a  f  urther  direct  ive  in  addit  ion  to  Direct  ive
 88/301/EEC,  w  hich  the  Commi  ssion  had  i  ssued  on  the  legal  basi  s  of  A  r  t  icle  106(3)  TFEU.
 

166 Gerber  (n  17)  232–236.  For  a  contrasting  v  iew  see  Pinar  Akman,  ‘Searching  for  the  L  ong-L  ost  Soul  of  A  r  ticle  82  EC’  (2009)
 29  OJLS  267.

 

167 Elias  Deutscher  and  Stav  ros  Makr  i  s,  ‘E  x  plor  ing  the  Ordoli  beral  Paradigm:  The  Competition-Democrac  y  Nex  us’  (2016)  11
 CLR  181,  186–188.

 

168 Gerber  (n  17)  168.
 

169 Ibid.,  177.
 

170 Sandra  Marco  Colino,  ‘  The  A  ntitr  ust  F  Word  :  Fairness  Considerations  in  A  ntitr  ust’  (2019)  Journal  of  Business  L  aw  329;
 Er  ic  Posner,  How  Antitr  ust  Failed  Workers  (OUP  2021).
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According  to  AG  Tesauro  in  France  v  Commission,  Direct  ive  88/301/EEC  had  ‘achieved  a
 cer  tain  amount  of  notor  iety’  171 as  it  had  g  iven  r  i  se  to  a  joint  act  ion  against  the  Commi  ssion
 by  France,  Italy,  and  the  United  Kingdom.  R  egarding  the  proceedings  in  France  v  Commission,
 the  AG  f  urther  noted  the  ‘Member  States’  unw  i  l  lingness  to  sit  back’  as  Belg  ium,  Greece,
 Italy,  and  Ger  many  appeared  as  inter  veners.  172 In  Albany,  AG  Jacobs  spoke  of  a  ‘f  undamental
 di  lemma’,  point  ing  out  that  the  grant  of  exclusive  r  ights  by  the  State  i  s  str  uctural  ly  geared
 toward  s  fac  i  litat  ing  ant  icompet  it  ive  behav  iour. 173 At  the  same  t  ime,  he  noted  that  the  wording
 of  the  prov  i  sion,  as  wel  l  as  the  intent  ion  of  those  w  ho  drafted  it  ,  does  not  seem  to  imply
 a  presumpt  ion  of  i  l  legalit  y.  W  hat  transpires  i  s  that  ensur  ing  undi  stor  ted  compet  it  ion  w  hi  le
 pay  ing  due  respect  to  the  sovereignt  y  of  the  Member  States  was  no  easy  feat.  In  the  word  s
 of  AG  Maduro,  one  i  s  ‘enter  ing  dangerous  ter  r  itor  y’  174 w  hen  attempt  ing  to  str  i  ke  the  r  ight
 balance. 

The  centralit  y  of  the  i  ssue  for  the  project  of  creat  ing  the  Single  Market  and  the  anx  iousness
 of  Member  State  gover  nments  made  the  AG  war  y  of  proposing  new  direct  ions  w  hen  the  Cour  t
 had  yet  to  make  its  intent  ions  know  n.  Fol  low  ing  dev  iant  lines  would  have  gone  ami  ss:  at  around
 the  same  t  ime,  the  inter  nal  dec  i  sion-mak  ing  process  at  the  EU  level  had  come  under  fierce
 cr  it  ic  i  sm  175 and  for  ming  a  closed  unit  to  protect  the  new  supranat  ional  legal  order  was  a  pr  ior  ity.
 Thus,  the  highly  sensit  ive  nature  of  the  subject  of  state  sovereignt  y  ex  plains  w  hy  the  goal  of
 achiev  ing  the  inter  nal  market  had  to  occupy  a  place  of  prominence.  By  invok  ing  thi  s  common
 interest  ,  the  Cour  t  made  cer  tain  of  its  posit  ion  on  the  moral  high  ground  ,  w  hich,  in  tur  n,  al  lowed
 it  to  hold  the  reins.  The  confluence  of  these  par  t  icular  features  seems  to  have  made  a  last  ing
 impression  on  the  AG.
 

W  here  ex  ter  nal  c  ircumstances  and  inner-inst  itut  ional  ar  rangements  per  mit,  however,  actors
 of  change  w  i  l  l  be  more  li  kely  to  take  the  init  iat  ive.  E  xemplar  y  of  thi  s  capac  it  y  i  s  the  second
 moder  nizat  ion  process,  w  hich  descr  i  bes  the  shi  ft  away  f  rom  for  mali  st  ic  categor  ies  toward  s  more
 effects  -based  cr  iter  ia  of  assessment.  In  contrast  to  the  process  of  opening  up  state-reg  ulated
 markets,  the  introduct  ion  of  the  ME  A  was  marked  by  di  ff  use  interests.  With  the  achievement
 of  a  work  able  single  market  ,  EU  compet  it  ion  law  was  thr  ust  into  an  ‘ident  it  y  cr  i  si  s’  176 and  the
 Cour  t  could  no  longer  claim  that  compet  it  ion  law  was  pr  imar  i  ly  an  instr  ument  for  attaining
 market  integrat  ion.  Fur  ther  more,  the  ever-increasing  economizat  ion  of  compet  it  ion  law  177

substant  ial  ly  altered  the  power  config  urat  ions  bet  ween  the  Cour  t  and  the  Commi  ssion.  The
 absence  of  doctr  inal  g  uidance  f  rom  the  Cour  t  left  a  vacuum  and  thus  contr  i  buted  to  the  AG’s
 greater  w  i  l  lingness  to  steer  the  law  in  the  desired  direct  ion.
 

Thi  s  mani  fested  itsel  f  most  notably  in  a  signi  ficant  di  fference  bet  ween  both  substant  ive  mod-
 er  nizat  ion  processes  regarding  judic  ial  actors’  w  i  l  lingness  to  quote  ex  ter  nal  sources  of  author  ity.
 W  hi  le  the  ME  A  was  marked  by  ex  tensive  references  to  AG  opinions  (AG  CIT  var  iable),  thi  s
 factor  showed  no  stat  ist  ical  ly  signi  ficant  effect  for  the  L  i  beralizat  ion  Scale.  E  x  amples  abound  to
 show  that  references  to  AG  opinions  have  ser  ved  the  pur  pose  of  defending  a  cer  tain  posit  ion
 against  opposing  v  iew  s.  AG  Wathelet  ,  for  instance,  leng  thi  ly  recal  led  prev  ious  arg  uments  made
 by  AG  Mazák  and  AG  Wahl  in  Orange  Polska  w  hen  he  tr  ied  to  persuade  the  Cour  t  to  adopt  an
 effects  -based  approach  to  the  rev  iew  of  fines.  178 L  i  kew  i  se,  the  case  law  on  the  inter  pretat  ion
 

171 Case  C  -202/88  France  v.  Commission  [1991]  ECR  I-1223,  Opinion  of  AG  Tesauro,  para.  22.
 

172 Ibid.
 

173 Case  C  -67/96  Albany  [1999]  ECR  I-5751,  Opinion  of  AG  Jacobs,  para.  389.
 

174 Case  C  -205/03  P  FENIN  [2005]  ECR  I-6295,  Opinion  of  AG  Maduro,  para.  26.
 

175 A  ng  us  Charles  Johnston  and  Guy  Block  ,  EU  Energ  y  Law  (OUP  2012)  10.
 

176 Gerber  (n  17)  143.
 

177 Ezrachi  (n  8)  59.
 

178 Case  C  -123/16  P  Orange  Polska  [2018]  not  yet  repor  ted,  Opinion  of  AG  Wathelet  ,  paras.  98  to  101.
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of  the  by-object  categor  y  in  A  r  t  icle  101  TFEU  cases  has  been  a  matter  of  controversy.  Before
 pleading  for  a  str  ict  approach  to  the  concept  of  ant  icompet  it  ive  object  in  hi  s  submi  ssions  in
 Car  tes  Bancaires,  AG  Wahl  outlined  the  prev  ious  O  pinions  g  iven  on  the  subject  matter  by  AG
 Cr  uz  Vi  l  lalón  in  Allianz  Hungária  and  AG  Kokott  in  T-Mobile  Netherlands.  W  hi  le  AG  Cr  uz
 Vi  l  lalón  had  adopted  a  restr  ict  ive  approach  w  hich  sought  to  confine  findings  of  restr  ict  ion  of
 compet  it  ion  by  object  to  the  most  egreg  ious  pract  ices  in  w  hich  a  capac  it  y  for  har  mf  ul  effects
 i  s  inherent  ,  AG  Kokott  had  declared  hersel  f  in  favour  of  a  midd  le-way,  stat  ing  that  the  concept
 should  be  subject  to  an  inter  pretat  ion  that  was  neither  too  broad  nor  too  nar  row.  In  the  eyes  of
 AG  Wahl  ,  the  latter  amounted  to  a  ‘  less  clear-cut  approach’. 179

Espec  ial  ly  the  AG  stand  s  out  as  an  actor  w  ho  i  s  highly  attuned  to  her  sur  roundings.  She  w  i  l  l
 gauge  the  polit  ical  and  intel  lectual  mood  in  search  of  suppor  t  for  her  ideas.  In  par  t  icular,  AGs  tr  y-
 ing  to  refashion  EU  compet  it  ion  law  along  the  lines  of  the  U.S.  model  (USCIT  var  iable),  w  hich
 sought  to  minimize  180 the  role  of  noneconomic  aspects  (welfare  var  iable),  made  ex  tensive
 references  to  academic  literature  (AC  A  D  CIT  var  iable).  Thi  s  tendenc  y  i  s  al  so  bor  ne  out  by  the
 di  scussions  sur  rounding  the  quest  ion  of  w  hether  a  recoupment  r  ule  should  be  accommodated
 under  A  r  t  icle  102  TFEU,  as  i  s  done  in  U.S.  ant  itr  ust.  The  EC  J  eventual  ly  dec  ided  against  it  in
 France  Télécom  S  A 181 and  did  not  fol  low  AG  Mazák  ,  w  ho  w  rote  the  O  pinion  in  thi  s  case.  The  AG
 had  c  ited  Korah  to  shore  up  hi  s  arg  ument  that  proof  of  the  possi  bi  lit  y  of  recoupment  i  s  necessar  y
 for  the  finding  of  predat  ion.  182 AG  Fennel  ly  had  under  taken  a  first  foray  into  thi  s  arg  ument  in
 Compag  nie  Maritime  Belge,  w  here  he  reasoned  that  predator  y  pr  ice-cutt  ing  should  be  prohi  bited
 only  i  f  the  predator  can  prove  the  possi  bi  lit  y  of recoupment.  183 Interest  ingly,  AG  Fennel  ly,  too,
 had  c  ited  Korah. 184

Prev  ious  contr  i  but  ions  noted  that  ex  ter  nal  factors,  such  as  academic  w  r  it  ings  di  scussing
 the  goal  s  of  compet  it  ion  law,  do  not  seem  to  exer  t  consi  stent  influence  on  f  uture  cases.  185

In  contrast  ,  a  closer  ex  aminat  ion  of  jur  i  spr  udent  ial  developments  f  rom  a  psychometr  ic  angle
 using  MSA  adduced  robust  ev  idence  point  ing  toward  s  the  spec  ial  relat  ionship  bet  ween  actors
 of  change  and  the  broader  academic  communit  y  in  the  contex  t  of  the  ME  A  .  The  results
 al  so  indicate  that  actors  of  change  thr  ive  under  doctr  inal  uncer  taint  y  result  ing  f  rom  a  lack  of
 consensus  in  the  academic  di  scourse.  Consc  ious  references  to  simi  lar  v  iew  s  ex  pressed  in  the
 academic  communit  y  might  g  ive  them  the  necessar  y  space  for  arg  uing  in  favour  of  change.  In  the
 case  of  the  AG,  it  could  even  be  that  she  i  s  constantly  on  the  lookout  for  ‘unfini  shed  business’  186

to  take  care  of.  W  here  quest  ions  are  unsettled  and  debate  i  s  under  way,  the  AG  might  feel  inv  ited
 to  step  up  as  an  actor  of  change  by  contr  i  but  ing  to  the  debate  w  ith  an  author  itat  ive  voice.
 

V  I  I  .  C  O  N  C  L  U  S  I  O  N  
Thi  s  ar  t  icle  has  ex  amined  five  empir  ical  claims:  the  claim  that  the  goal  of  market  integrat  ion
 was  of  par  t  icular  impor  tance  for  sector-  spec  i  fic  li  beralizat  ion  but  not  so  much  for  the  ME  A
 

179 Case  C  -67/13  P  Groupement  des  Car  tes  Bancaires  [2014]  (  publi  shed  in  the  electronic  R  epor  ts  of  Cases),  Opinion  of  AG
 Wahl,  para.  65,  w  ith  reference  to  footnote  34.

 

180 Ezrachi  (n  8),  55.
 

181 Case  C  -202/07  P  France  Télécom  S  A  v  Commission  of  the  European  Communities  [2009]  ECR  I-2369,  para.  110.
 

182 Case  C  -202/07  P  France  Télécom  S  A  v  Commission  of  the  European  Communities  [2009]  ECR  I-2369,  Opinion  of  AG  Mazák  ,
 para.  70.

 

183 Joined  Cases  C  -395/96  P  and  C  -396/96  P  Compag  nie  Maritime  Belge  [1998]  ECR  I-1365,  Opinion  of  AG  Fennel  ly,  para.
 136.

 

184 Ibid.,  para.  132.  A  nother  economical  ly  inclined  AG  w  ho  cited  Korah  i  s  AG  Wahl,  see  Case  C  -177/16  Biedr  ̄ıba  Autor  ties  ̄ıbu
 un  komunic  ̄ešan  ¯ as  konsult  ¯ aciju  a  ́gent  ¯ ura—Lat  vijas  Autor  u  apvien  ̄ıba  [2017]  (  publi  shed  in  the  electronic  R  epor  ts  of  Cases),
 Opinion  of  AG  Wahl,  para.  127.

 

185 See  St  y  lianou  and  Iacov  ides  (n  14)  638.
 

186 Thi  s  ex  pression  i  s  borrowed  f  rom  Marc  Jacob,  Precedents  and  Case-Based  R  easoning  in  the  European  Cour  t  of  Justice  Unfinished
 Business  (CUP  2014).
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(H1);  the  claim  that  the  ME  A  went  hand  in  hand  w  ith  ex  plic  it  references  to  AG  opinions
 (H2);  c  itat  ions  of  academic  literature  (H3);  references  to  U.S.  law  (H4);  and  the  fact  that
 the  conduct  under  scr  ut  iny  was  committed  by  a  large  and  highly  diversi  fied  business  (H5).
 These  contex  tual  factors  were  hy  pothesized  to  have  little  prominence  for  the  process  of  sector-

 spec  i  fic  li  beralizat  ion.  There  i  s  signi  ficant  empir  ical  suppor  t  for  al  l  proposit  ions.  Both  refor  ms
 const  ituted  t  wo  sel  f  -contained  processes  linked  to  a  set  of  di  st  inct  contex  tual  factors.  The
 goal  of  f  urther  ing  market  integrat  ion  only  took  centre  stage  for  the  process  of  sector-  spec  i  fic
 li  beralizat  ion,  w  hereas  the  nature  of  the  applicant  as  a  Member  State  and  the  Member  State’s
 stance  on  EU  integrat  ion  did  not  emerge  as  relevant  factors  for  the  ME  A  .  Here,  the  analysi  s
 indeed  revealed  that  references  were  made  signi  ficantly  more  f  requently  to  academic  literature
 and  U.S.  law,  as  wel  l  as  AG  opinions.  Moreover,  the  business  profi  le  and  the  fact  that  the
 gover  ning  par  t  y  of  the  applicant  Member  State  advocated  fair  ness  and  equalit  y  mattered  .  The
 cumulat  ive  effect  of  these  factors  had  a  profound  effect  on  the  att  itude  of  judic  ial  actors  toward  s
 inspir  ing  major  refor  ms.
 

The  findings  are  valid  ,  reliable,  and  ,  most  impor  tantly,  fir  mly  grounded  in  ex  i  st  ing  theoret  ical
 work  .  It  i  s  hoped  that  these  novel  empir  ical  insights  w  i  l  l  enr  ich  and  refocus  the  debate  on  the
 goal  s  of  EU  compet  it  ion  law.  Thi  s  di  scussion  i  s  far  f  rom  being  settled  ,  and  in  the  light  of  newer
 developments,  a  host  of  pressing  quest  ions  await  test  ing.  For  instance,  it  remains  open  w  hether
 the  dec  i  sional  pract  ice  of  the  Commi  ssion  w  i  l  l  change  in  the  f  uture  to  pursue  a  mult  itude  of  goal  s
 simultaneously  and  to  the  same  ex  tent  ;  w  hether  the  Neo  -Brandei  sian  ant  itr  ust  movement  in  the
 United  States  w  i  l  l  al  so  have  repercussions  for  the  EU  contex  t  ,  causing  the  pendulum  to  sw  ing
 back  toward  s  for  mali  sm;  or  w  hether  sustainabi  lit  y  concer  ns  w  i  l  l  soon  r  i  se  in  prominence  in
 response  to  the  necessit  y  of  combatt  ing  climate  change.  W  hat  these  quest  ions  have  in  common
 i  s  that  they  are  al  l  of  an  empir  ical  nature.  In  thi  s  vein,  the  present  study  ex  tend  s  an  inv  itat  ion
 to  attend  more  closely  to  the  inst  itut  ional  condit  ions  under  w  hich  judic  ial  actors  operate  w  hen
 addressing  these  quest  ions.
 

L  astly,  the  empir  ical  methodolog  y  employed  in  thi  s  ar  t  icle  could  assi  st  the  Commi  ssion
 in  its  effor  ts  to  draft  enforcement  documents  li  ke  g  uidelines  that  codi  f  y  the  case  law,  as  wel  l
 as  in  its  w  ider  enforcement  pract  ice.  W  holesale  change  and  paradigmat  ic  shi  fts  often  require
 leg  i  slators  and  reg  ulators  to  adopt  a  mult  ipronged  approach  that  tack  les  var  ious  i  ssues  at  the
 same  t  ime.  The  recent  adopt  ion  of  the  Dig  ital  Markets  Act  ,  the  Dig  ital  Ser  v  ices  Act  ,  the  Data
 Act  ,  the  Data  Gover  nance  Act  ,  and  the  A  r  t  i  fic  ial  Intel  ligence  Act  i  s  exemplar  y  of  thi  s  point.
 The  EU’s  dig  ital  pack  age  i  s  ex  pected  to  transfor  m  the  analysi  s  of  compet  it  ion  law  inf  ringe-
 ments  187 and  leaves  enforcers  w  ith  unprecedented  level  s  of  reg  ulator  y  complex  it  y  to  wade
 through.  The  mult  i  faceted  nature  of  jur  i  spr  udent  ial  change  processes  makes  it  di  fficult  to  grasp
 their  actual  reach  and  impact.  A  s  a  dimensionalit  y  reduct  ion  method  ,  MSA  summar  izes  the
 infor  mat  ion  contained  in  mult  iple  items  into  a  single  metr  ic  measur  ing  a  latent  concept.  Thi  s
 al  low  s  unpack  ing  the  dy  namic  s  and  deter  minants  of  jur  i  spr  udent  ial  change.  Translated  into  a
 polic  y  tool  ,  moder  n  psychometr  ic  scaling  method  s  li  ke  MSA  would  prov  ide  the  Commi  ssion
 w  ith  the  oppor  tunit  y  to  assess  past  change  ex  per  iences  w  hen  focusing  on  the  present  ,  enhanc  ing
 its  abi  lit  y  to  manage  the  resources  it  al  locates  to  change  w  ithout  compromi  sing  the  long-ter  m
 v  iabi  lit  y  of  its  polic  ies.
 

187 See  Thi  bault  Schrepel,  Decoding  the  A  I  Act:  Implications  for  Competition  Law  and  Market  Dynamics’  (2025)  [advance  online
 publication]  JCLE  1,  < htt  ps://doi.org/10.1093/joclec/nhaf007>.
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 A  P  P  E  N  D  I  X  
A1.  Averages  of  var  iables  per  taining  to  the  M  E  A  by  year  

Note:  Scatter  plots  for  al  l  items  descr  i  bing  the  ME  A  .  The  plots  take  the  average  of  al  l  AG  opinions
 (  blue  dots)  i  ssued  in  the  same  year.  The  same  applies  to  EC  J  judgments  (orange  dots).  For  al  l
 var  iables,  mi  ssing  values  ( − 999)  have  been  removed  .  W  here  only  one  AG  opinion  or  EC  J
 judgment  was  rendered  in  a  g  iven  year,  the  dots  represent  single  opinions  or  judgments  and  no
 average  values.

 

A2.  Check  ing  Model  Fit  :  A  ssumptions  Underly  ing  the  Double  Monotonicit  y  Model 
The  fol  low  ing  points  reflect  on  the  proper  t  ies  of  the  model  and  some  measures  of  model  fit.
 

1.  Unidimensionalit  y.  The  first  assumpt  ion  of  unidimensionalit  y  requires  that  al  l  items  in
 a  scale  measure  the  same  latent  trait  ,  denoted  as  the  random  var  iable  �  w  ith  realizat  ion  θ  . 188

The  responses  of  al  l  items  in  the  scale  must  only  depend  on  that  latent  trait  (in  thi  s  case,
 “propensit  y  to  advocate  change”  in  the  sense  of  a)  the  process  of  sector-  spec  i  fic  li  berali  sat  ion
 and  b)  the  ME  A).  Loev  inger’s  H  coeffic  ient  was  calculated  for  each  item.  For  each  of  the  items
 in  the  L  i  berali  sat  ion  Scale,  the  item  scalabi  lit  y  coeffic  ient  i  s  greater  than  0.4,  w  hich  indicates
 strong  unidimensionalit  y.  For  the  ME  A  Scale,  the  R  ATIO,  LTEST,  H  A  R  M  and  JUST  items
 have  coeffic  ients  indicat  ing  strong  scalabi  lit  y,  w  hereas  the  coeffic  ients  for  the  remaining  items
 are  weaker,  but  st  i  l  l  above  the  0.3  threshold  (  Table  4).  The  unidimensionalit  y  assumpt  ion  thus
 hold  s.
 

2.  L  ocal  Independence.  The  second  assumpt  ion  of  local  independence  i  s  sat  isfied  w  hen
 responses  to  t  wo  or  more  items  by  the  same  subject  are  influenced  only  by  θ,  that  i  s,  the  scale
 

188 Sijtsma  and  Molenaar  (n  133). 
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value  of  the  subject  on  the  latent  trait  and  not  by  any  other  aspect  of  the  subject  or  other  test
 items.  Stat  ist  ical  ly,  local  independence  can  be  ex  pressed  as:  

P
 (

 X
 1  =  x  1  ,  .  .  .  ,  X  J  =  x  J  |θ

 )
 =

 J
 ∏

 j=1

 P
 (

 X
 j  =  x  j  |θ

 )
 (A  .1)

 

L  ocal  independence  was  assessed  using  the  check  .ca()  method  ,  w  hich  est  imates  the  condi-
 t  ional  assoc  iat  ions  among  items  by  comput  ing  three  indices,  namely,  W

 1  ,  W  2  ,  and  W
 3  . 189 The

 check  .ca()  method  flags  the  problemat  ic  items  and  item  pairs,  show  ing  an  increased  li  keli  hood
 of  v  iolat  ing  the  local  independence  assumpt  ion.
 

For  the  L  i  berali  sat  ion  Scale  (five  items),  the  condit  ional  assoc  iat  ion  procedure  (CA  P)  flagged
 three  among  the  ten  item  pairs  to  be  local  ly  dependent.  Spec  i  fical  ly,  the  W

 1  index  ident  i  fied
 posit  ive  local  dependenc  ies  bet  ween  SGEI1  and  CAUS  as  wel  l  as  SGEI1  and  UND.  The  W

 3
 index  suggested  negat  ive  local  dependenc  ies  bet  ween  SGEI1  and  SGEI2.  No  local  dependence
 was  detected  by  the  W

 2  index  .  Thi  s  result  suggests  that  after  control  ling  for  the  effect  of  θ  ,  there
 may  be  other  factors  influenc  ing  judic  ial  actors’  responses.  The  share  of  problemat  ic  item  pairs
 amounts  to  approx  imately  30%,  w  hich  i  s  not  neglig  i  ble.  A  s  al  l  flags  per  tain  to  the  SGEI1  item,
 w  hich  al  so  happens  to  be  the  only  item  negat  ively  cor  related  w  ith  the  overal  l  L  i  berali  sat  ion
 Scale,  stronger  arg  uments  spoke  in  favour  of  remov  ing  it.  190 Without  the  SGEI1  item,  the  CA  P
 flagged  none  of  the  item  pairs.  For  the  ME  A  Scale  (seven  items),  the  CA  P  flagged  none  of
 the  item  pairs  to  be  local  ly  dependent.  Thus,  the  CA  P  proved  effect  ive  in  produc  ing  local  ly
 independent  seven-item  ME  A  and  four-item  L  i  berali  sat  ion  Scales.
 

3.  Monotonicit  y.  The  item  step  response  f  unct  ions  (ISR  Fs)  are  monotonical  ly  non-
 decreasing.  Thi  s  means  that  as  θ  increases,  the  probabi  lit  y  of  scor  ing  at  least  h on  item  i  increases,

 or  i  s  constant  ,  but  cannot  decrease  in  θ  .  For  mal  ly,  thi  s  assumpt  ion  i  s  defined  as:  

P
 ih  (  θ )  =  P  (  X  i  ≥  h|θ )  ,  i  =  1,  .  .  .  ,  k;  and  h  =  0,  .  .  .  ,  m.  (A  .2)

 

The  computat  ions  for  the  invest  igat  ion  of  monotonic  it  y  were  implemented  using  the  com-
 mand  summar  y(check  .monotonic  it  y()),  w  hich  renders  a  matr  i  x  di  splay  ing  a  summar  y  of  the
 check  s  of  mani  fest  monotonic  it  y.  The  data  analysi  s  suppor  ts  monotonic  it  y  across  al  l  items  in
 both  scales.  Thus,  it  was  possi  ble  to  confir  m  non-decreasing  patter  ns  over  increasing  values  of
 the  latent  trait  score  for  each  item.  The  f  unct  ion  al  so  prov  ided  Z  tests  191 results  for  detect  ing
 signi  ficant  v  iolat  ions  of  the  monotonic  it  y  assumpt  ion  for  each  item.  The  number  of  v  iolat  ions
 was  repor  ted  through  the  f  unct  ion.  R  esults  f  rom  the  ISR  Fs  of  the  L  i  berali  sat  ion  and  ME  A  items
 revealed  no  v  iolat  ions  of  monotonic  it  y  in  reference  to  the  Z  test  results.  Inspect  ion  of  the  ISR  Fs
 showed  monotonical  ly  non-decreasing  patter  ns  in  ISR  Fs  of  al  l  items  on  each  scale.  Thus,  the
 relat  ive  order  ing  of  judic  ial  actors  in  ter  ms  of their  propensit  y  to  promote  change  as  measured
 on  the  L  i  berali  sat  ion  and  ME  A  Scales  in  each  item  was  consi  stent  across  al  l  the  L  i  berali  sat  ion
 and  ME  A  items.
 

189 J.  Hendr  i  k  Straat  ,  L  .  A  .  Van  der  A  rk  and  K  laas  Sijtsma  ,  ‘Using  Conditional  A  ssociation  to  Identif  y  L  ocally  Independent  Item
 Sets’  (2016)  12  Methodolog  y  117-123.  Paul  Hol  land  and  Paul  R  osenbaum,  ‘Conditional  A  ssociation  and  Unidimensional-
 it  y  in  Monotone  L  atent  Var  iable  Model  s’  (1986)  14  A  nn.  Stat.  1523-1543.  

190 A  s  local  independence  i  s  only  one  out  of  four  assumptions,  f  ur  ther  advances  are  needed  to  apprai  se  the  sever  ity  of  a  v  iolation
 of  thi  s  assumption  for  the  overal  l  scale  constr  uction.  It  i  s  the  researcher’s  choice  w  hether  an  item  show  ing  local  dependence
 should  be  retained.  See  Koopman,  Zijstra  and  Van  der  A  rk  (n  134)  852. 

191 Sijtsma  and  Molenaar  (n  133). 
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4.  Invar  iant  Item  Order  ing.  Thi  s  implies  that  ir  respect  ive  of  the  level  of  the  latent  trait  a
 test  subject  ex  hi  bits,  the  probabi  lit  y  of  her  answer  ing  a  “di  fficult”  item  cor  rectly  i  s  lower  than
 the  probabi  lit  y  of  her  answer  ing  an  “easier”  item  cor  rectly.  If  the  assumpt  ion  of  I  IO  i  s  f  ul  fi  l  led  ,  it
 can  be  assumed  that  a  judic  ial  actor  w  ith  a  higher  propensit  y  to  change  i  s  unli  kely  to  opt  for  an
 “easier”  outcome  that  denotes  no  change  or  i  s  neutral  .  L  i  kew  i  se,  an  actor  w  ith  a  resi  stant  att  itude
 w  i  l  l  t  y  pical  ly  not  endorse  a  more  “di  fficult”  response  that  requires  her  to  channel  her  resources
 into  pushing  for  change  but  one  that  keeps  the  law  as  it  i  s.
 

If  for  a  fi  xed  value  θ
 0  , 

P  (  X
 i  ≥  x|θ 0  )  ≥  P

 (
 X

 j  ≥  y|θ 0
 )

 (A  .3)

 then 

P  (  X
 i  ≥  x|θ )  ≥  P

 (
 X

 j  ≥  y|θ
 )

 for  al  l  θ.  (A  .4)

 

The  rest  score  method  was  implemented  to  test  any  intersect  ion  bet  ween  any  pair  of  ISR  Fs
 and  to  test  for  the  assumpt  ion  of  I  IO.  192 In  addit  ion  to  the  item-  scalabi  lit  y  H

 i  values  and
 standard  er  rors,  Table  4  presents  the  results  f  rom  the  I  IO  analyses  repor  t  ing  the  number  of
 signi  ficant  v  iolat  ions.  None  of  the  items  showed  v  iolat  ions,  meaning  that  none  of  the  item
 pairs  of  ISR  Fs  intersect.  Moreover,  standard  er  rors  for  the  scalabi  lit  y  coeffic  ients  were  smal  l  ,
 indicat  ing  that  the  est  imates  are  highly  accurate.
 

Table  A1.  Scales,  item  scalabi  lit  y  coeffic  ients  (H
 i  ),  standard  er  rors  (S  E),  and  invar  iant  item  order  ing

 (IIO)  for  items  on  the  L  i  berali  sation  and  ME  A  Scales
 

L  i  beralisation  Scale  M  E  A  Scale  

Item  H
 i  SE IIO  Item  H

 i  SE IIO  

COMPET  .71 .07 0 R  ATIO .58 .06 0 
CAUS  .61 .08 0 LTEST  .49 .06 0 
SGEI2 .62 .09 0 ECON  .34 .07 0 
UND .49 .09 0 CL  A  SS  .31 .07 0 

H  A  R  M .48 .06 0 
JUST  .44 .07 0 
ECLTEST  .31 .06 0 

5.  Guttmann  Er  rors.  To  validate  the  t  wo  dimensions  and  assess  the  response  qualit  y,  the
 study  al  so  accounts  for  so  -cal  led  Guttman  errors,  w  hich  occur  w  hen  a  respondent  w  ith  a  higher
 propensit  y  to  advocate  change  answers  an  “easy”  item  w  rongly  but  a  “di  fficult  ”  item  cor  rectly.
 Such  er  rors  are  dev  iat  ions  f  rom  the  deter  mini  st  ic  Guttman  scalog  ram,  w  hich  i  s  a  hy  pothesi  s
 regarding  the  str  ucture  of  the  data  as  it  assumes  that  the  data  i  s  f  ree  of  er  rors.  I  RT  model  s  can
 thus  be  v  iewed  an  ex  tension  of  the  Guttman  scalogram,  adjust  ing  it  to  a  probabi  li  st  ic  f  ramework
 and  leav  ing  room  for  measurement  er  ror.  193 With  87%  responses  for  the  L  i  berali  sat  ion  Scale
 and  65%  for  the  ME  A  Scale  show  ing  no  er  ror,  it  i  s  possi  ble  to  conclude  that  for  both  scales,  the
 modal value  i  s  0.
 

192 Ibid.,  91-98. 
193 L  oui  s  Guttman,  ‘  The  basi  s  for  Scalogram  analysi  s’  in  Samuel  Stouffer  et  al.  (ed  s),  Measurement  and  Prediction  ,  The  American

 Soldier:  Studies  in  Social  Psycholog  y  in  World  War  II  ,  Vol  IV  (Wi  ley  1950).  See  al  so  Wijbrandt  Van  Schuur,  ‘Mokken  Scale
 A  nalysi  s:  Bet  ween  the  Guttman  Scale  and  Parametr  ic  Item  R  esponse  Theor  y’  (2003)  11  Political  A  nalysi  s  139. 
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A3.  L  i  st  of  Predictor  Var  iables 194 Used  in  the  OL  S  R  egression 

Table  A2.  L  i  st  of  predictor  var  iables  used  in  the  regression  model  s  w  ith  descr  iptions  

Predictor  L  abel Outcomes  

Nature  of  the
 A  pplicant  

NATUR N  ATUR  =  0  A  pr  ivate  body  (under  tak  ing  )  or  trade  association;  there  i  s  no
 mention  of  the  nature  of  the  applicant.
 N  ATUR  =  0.25  A  natural  person;  association  protecting  interests  of  natural
 persons  (authors,  musicians  etc.).
 N  ATUR  =  0.5  One/several  public  bodies;  or  there  are  several  applicants  and  at
 least  one  of  them  i  s  a  public  body;  or  entities  engaged  in  public-pr  ivate
 par  tnerships.
 N  ATUR  =  1  Member  State  government  or  institution.  

A  rea  of  L  aw ANTIT AN  TIT  =  0  The  case  pr  imar  i  ly  touches  upon  A  r  ticle  101  TFEU.
 AN  TIT  =  1  The  case  pr  imar  i  ly  touches  upon  A  r  ticle  102  TFEU.
 AN  TIT  =  2  The  case  deal  s  w  ith  both  A  r  ticle  101  and  102  TFEU.
 AN  TIT  =  3  The  case  deal  s  w  ith  A  r  ticle  102  in  conjunction  w  ith  A  r  ticle  106  TFEU.
 AN  TIT  =  4  The  case  deal  s  w  ith  A  r  ticle  101,  102  and  A  r  ticle  106  TFEU.
 AN  TIT  =  −  999  (na)  The  case  i  s  not  an  antitr  ust  case.  

Business  Profi  le  BUSPROF  BUSPROF  =  0  It  i  s  impossi  ble  to  determine  the  profi  le  of  the  business  involved  ;
 or  the  applicant  i  s  not  a  business  (e.g.,  trade  association,  NGOs  etc.).
 BUSPROF  =  0.5  The  business  i  s  not  highly  diversified  and  thus,  unli  kely  to  be  a
 repeat  offender.
 BUSPROF  =  1  The  business  i  s  a  highly  diversified,  multi-product  firm  and  thus,
 li  kely  to  be  a  ser  ial  col  luder  and  repeat  offender.  

Ty  pe  of  Proceeding  T  YPRO  C T  YPRO  C  =  0  Direct  Action  (A  nnulment  Proceedings  against  EC  deci  sions,  GC
 judgments,  Actions  against  MS  etc.).
 T  YPRO  C  =  1  Preliminar  y  R  eference  Proceeding. 

Chamber  Size  CH  A  MB CH  A  M  B  =  0  The  chamber  size  i  s  impossi  ble  to  determine  (e.g.,  the
 document/information  i  s  unavai  lable).
 CH  A  M  B  =  0.5  The  case  i  s  assigned  to  a  smal  ler  chamber.
 CH  A  M  B  =  1  The  case  i  s  assigned  to  the  Grand  Chamber;  or  the  Cour  t  decides  to
 sit  in  f  ul  l  (  plenar  y  session). 

AG  Citation  AGCIT AG  CIT  =  0  The  AG  makes  no  reference  to  other  A  sG  ;  the  Cour  t  makes  no
 reference  to  AG  submi  ssions.
 AG  CIT  =  1  The  AG  refers  to  other  A  sG  ;  the  Cour  t  refers  to  AG  submi  ssions.  

Citation  of
 Literature 

ACADCIT  AC  AD  CIT  = 0  The  AG/Cour  t  makes  no  reference  to  academic  contr  i  butions
 (default).
 AC  AD  CIT  = 1  The  AG/Cour  t  refers  to  academic  contr  i  butions. 

US  L  aw USCIT  USCIT  =  0  The  AG/Cour  t  makes  no  reference  to  U.S.  law  (default)  or  ex  plicitly
 arg  ues  that  US  law  should  not  be  considered.
 USCIT  =  1  The  AG/Cour  t  refers  to  U.S.  law.  

EU  Positive ∗ per108 European  Communit  y/Union:  Positive
 Favourable  mentions  of  European  Communit  y/Union  in  general.  May  include  the:
 •  Desirabi  lit  y  of  the  manifesto  countr  y  joining  (or  remaining  a
 member);
 •  Desirabi  lit  y  of  ex  panding  the  European  Communit  y/Union;
 •  Desirabi  lit  y  of  increasing  the  ECs/EUs  competences;
 •  Desirabi  lit  y  of  ex  panding  the  competences  of  the  European  Parliament  

Continued 

194 Note:  For  an  in-depth  descr  iption  of  the  first  eight  var  iables,  see  Kim  (n  56). 
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Table  A2.  Continued  

Predictor  L  abel Outcomes  

R  ight–L  eft  ∗ r  i  le R  ight–left  position  of  par  t  y:  polic  y  tendencies  over  entire  par  t  y  programme
 see  Michael  L  aver  and  Ian  Budge  (ed  s),  Par  t  y  Polic  y  and  Government  Coalitions  (The
 MacMi  l  lan  Press  1992).
 (  per104  +  per201  +  per203  +  per305  +  per401  +  per402  +

 per407  +  per414  +  per505  +  per601  +  per603  +  per605  +
 per606)—(  per103  +  per105  +  per106  +  per107  +  per403  +
 per404  +  per406  +  per412  +  per413  +  per504  +  per506  +
 per701  +  per202)..  Mi  ssing  information  (e.g.,  if  prog  t  y  pe  =  99)  

Fairness  and  Equalit  y ∗ welfare per503  +  per504.  Mi  ssing  information/not  applicable  (e.g.,  if  prog  t  y  pe  =  99)
 Equalit  y:  Positive  (  per503)
 Concept  of  social  justice  and  the  need  for  fair  treatment  of  al  l  people.
 Thi  s  may  include:
 •  Special  protection  for  under  pr  iv  i  leged  social  groups;
 •  R  emoval  of  class  barr  iers;
 •  Need  for  fair  di  str  i  bution  of  resources;
 •  The  end  of  di  scr  imination  (e.g.  racial  or  sex  ual  di  scr  imination).
 Welfare  State  E  x  pansion  (  per504)
 Favourable  mentions  of need  to  introduce,  maintain  or ex  pand  any  public  social  ser  v  ice  or
 social  secur  it  y  scheme.  Thi  s  includes,  for  ex  ample,  government  f  unding  of  :
 •  Health  care
 •  Chi  ldcare
 •  Elder  care  and  pensions
 •  Social  housing
 Note:  This  categor  y  excludes  education. 

Member  State  Obser  vations  ∗∗ MS_OBS  MS_Obser  vations  (  positive  integer). 

∗
 Adopted  f  rom  the  Manifesto  Project  Dataset  2024a.  For  the  codebook  and  var  iable  descr  iptions,  see  A  ndrea  Vol  kens  et  al.,

 The  Manifesto  Data  Col  lection.  Manifesto  Project  (MRG/CMP/M  AR  POR).  Version  2024a.  Berlin: Wi  ssenschaftszentr  um
 Berlin  für  Sozialforschung  (W  ZB)/Göttingen:  Institut  für  Demokratieforschung  (If  Dem).  htt  ps://manifesto  -  project.w  zb.eu/do
w  n/data/2024a/codebook  s/codebook_  MPDataset_  MPDS2024a.pdf ∗∗

 Based  on  data  made  avai  lable  by  the  IUROPA  Project  ,
 see  Fjel  stul,  Joshua  ,  Daniel  Naur  in,  Stein  A  rne  Brekke,  and  Si  lje  Sy  nnøve  Lyder  Hermansen.  2024.  ‘  The  IUROPA  C  JEU  Database
 Platform  (v2.00.00)’,  The  Cour  t  of  Justice  of  the  European  Union  (C  JEU)  Database,  IUROPA  ,  htt  ps://w  w  w.iuropa.pol.gu.se/. 

A4.  R  obustness  Check  :  R  egression  R  esults  
R  obustness  can  be  defined  in  var  ious  ways.  Neumayer  and  Plümper  define  robustness  as
 stabi  lit  y  of  effects  for  the  quant  it  ies  of  interest  f  rom  the  baseline  to  robustness  model  s  (see  Er  ic
 Neumayer  and  Thomas  Plümper,  R  obustness  Tests  for  Quantitative  R  esearch  (CUP  2017)  36).
 To  assess  the  robustness  of  the  regression  results,  the  np_robust()  f  unct  ion  in  the  DA  Mi  sc  195

pack  age  was  used  .
 

Table  A3.  R  obustness  test  results 
L  iberalisation  Scale  M  E  A  Scale  

Var  iable  Name  R  obustness  Score  Var  iable  Name  R  obustness  Score  

Ty  pe  of  Case  0.933386  R  ight–L  eft 0.934667  
MS  Obser  vations  0.944080  Fairness  and  Equalit  y  0.501772  
EU  Positive  0.924136  Academia  0.948398  
Ty  pe  of  Proceeding  0.948404  AG  Citation  0.945679  

Business  Profi  le  0.933162  
US  L  aw  0.943822  

195 Dav  id  A  rmstrong  ,  ‘DA  Mi  sc:  Dave  A  rmstrong’s  Mi  scel  laneous  Functions’  (2024)  R  pack  age  version  1.9.  avai  lable  at
 < htt  ps://g  ithub.com/dav  idaarmstrong/damisc>  accessed  7  Aug  ust  2025. 
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For  the  L  i  berali  sat  ion  Scale  model  ,  spec  i  ficat  ions  1  and  3  were  compared  ,  and  for  the  ME  A  Scale
 model  ,  spec  i  ficat  ions  4  and  6  were  compared  .  E  xcept  for  “Fair  ness  and  Equalit  y  ”,  al  l  predictor
 var  iables  show  ver  y  high  robustness  scores.  The  results  for  thi  s  predictor  are  therefore  more
 sensit  ive  to  er  ror.  Nonetheless,  the  results  are  st  i  l  l  robust  according  to  L  eamer  and  L  eonard  (see
 Edward  L  eamer  and  Her  man  L  eonard  ,  ‘R  epor  t  ing  the  Frag  i  lit  y  of  R  egression  Est  imates’  (1983)
 65  The  R  ev  iew  of  Economic  s  and  Stat  ist  ic  s  306-317)  as  the  regression  coeffic  ient  est  imates  for
 both  var  iables  have  the  same  sign  and  signi  ficance  across  a  w  ide  range  of  alter  nat  ive  model  s.
 Thi  s  indicates  that  the  model  s  do  not  su  ffer  f  rom  mi  sspec  i  ficat  ion.  Fur  ther  more,  al  l  model
 spec  i  ficat  ions  repor  t  robust  standard  er  rors  to  account  for  the  effect  of  possi  ble  outliers  in  the
 data  .  The  removal  of  outliers  had  no  di  scer  ni  ble  effect.
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