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How to prevent regulatory capture – a short guide for regulators 

Dr Eva Heims, Senior Lecturer in Public Policy, University of York 

This is a short guide about how to prevent ‘regulatory capture’ for practitioners working in any field of 
regulation, especially staff working in regulatory agencies. It should be used in conjunction with the 
short guide ‘What is regulatory capture?’. The guide focuses exclusively on regulatory capture of 
regulatory agencies, and does not discuss how to prevent regulatory capture of government or 
legislatures. More details, and analysis and recommendations specific to your organisation can be 
provided by the author. Please get in touch via eva.heims@york.ac.uk.  

 

Common recommendations for preventing regulatory capture 

Regulators usually have conflict-of-interest registers and rules as a ‘first line of defence’ against undue 
industry influence. While important, they do not provide comprehensive defences against capture. In 
academic scholarship on regulatory capture, there are several other common recommendations for 
preventing capture. Here we provide a summary: 

• Post-employment restrictions for regulatory staff working for regulated entities.1 Many 
regulators already have such restrictions in place. The great difficulty is to balance such 
restrictions with the need to recruit the best possible people. It is also questionable to what 
extent a move to the regulated sector indeed fosters capture (see ‘Short guide on regulatory 
capture’).  

• Clear procedures and transparency have been linked to lower chances of regulatory capture.2  
• Regulators that have sufficient resources to do their work and to follow up problematic 

industry behaviour are less prone to capture.3 

• Formal involvement of third parties in decision-making (such as non-governmental 
organisations or consumer advocacy groups) and negotiated forms of decision-making likely 
reduces the chance or severity of capture.4 This is similar to the idea of creating public 
advocates whose job it is to represent the public interest before the regulator.5 This is another 
way to increase checks and balances within the regulator and to expose a regulator’s way of 
doing things to critical scrutiny. However, it can be difficult to find suitable candidates for such 
roles, and they can be the object of capture too. Research shows that selection procedures for 
such roles need to be fiercely independent from regulated interests.6 

• So-called ‘devil’s advocate committees or regulatory officials acting as institutionalised 
dissenters has the potential to reduce levels of capture.7 Such committees should try to 

 
1 Barkow, R.A. (2010). Insulating Agencies: Avoiding Capture Through Institutional Design. New York University, School of Law, 
Public Law & Legal Theory Research Paper Series Working Paper No. 10-82. 
2 Croley, S.P. (2008). Regulation and public interests : the possibility of good regulatory government. Princeton: Princeton 
University Press. 
3 Makkai, T., & Braithwaite, J. (1992). In and out of the revolving door: Making sense of regulatory capture. Journal of Public 
Policy, 12(1), 61–78; Shapiro, S. (2012). The complexity of regulatory capture: Diagnosis, causality and remediation. Roger 
Williams University Law Review, 102(1), 101–172. 
4 Ayres, I. and Braithwaite, J. (1992). Responsive Regulation: Transcending the Deregulation Debate. Oxford: Oxford Socio-
Legal Studies; Shapiro, op cit. 
5 Barkow, op cit; Baxter, L. G. (2011). Capture in financial regulation: Can we channel it toward the  

common good. Cornell Journal of Law and Public Policy, 21(1), 175-200. 
6 Ibid. 
7 McDonnell, B. and Schwarcz, D. (2011). Regulatory Contrarians. N.C. L. REV., 89, 1629-1679. 
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critically verify how much a regulator relies on industry information when making judgements 
and whether the regulator questions regulated entities critically enough.  

• Subjecting industry information to public scrutiny  may lower chances of capture. This can be 
facilitated through a dedicated research unit within a regulator that disseminates and collects 
information to and from non-industry audiences.8 Regulators and industry will often point to 
confidentiality as a barrier to such a solution, which means that more lateral thinking about 
how this could work in practice is required.  

• Appointing a certain number of senior regulatory staff that are critical of the regulated industry 
has been linked to lower levels of capture.9 Regulators tend to stress the importance of 
establishing and maintaining good working relationships with those they regulate and the 
need to avoid gridlock within the organisation. Hiring people because they are critical of the 
regulated sector can jeopardise this, but this strategy significantly increases informal checks 
and balances within a regulator and may work if there is a good level of understanding of the 
purpose and advantages of this model.  

• Decision-making processes that give autonomy to professionals (e.g. independent scientific 
advisory committees) are likely to reduce the chance of regulatory capture.10 There is not yet 
enough empirical research that has studied this link. However, it is highly plausible since 
additional bodies (such as advisory) committees that are involved in decision-making provide 
checks and balances against industry influence. Professional norms also provide a need to 
justify decisions within the framework accepted by a given profession. Advisory or regulatory 
staff that are part of a professional community also usually have access to a body of knowledge 
that is independent from the regulated industry. 

• Higher levels of shared belief in an agency’s inherent purpose are linked to lower chance and 
severity of capture.11 

• Higher levels of media attention on a regulator lessens the likelihood of capture.12 While 
beyond as regulator’s control, this means that internal checks of ‘how would we do this if there 
was media attention on us’ can help to mitigate capture.  
 

 

Limitations of common recommendations 

Recommendations for how to limit regulatory capture are often presented as steadfast solutions. 
There is also a tendency to advocate a ‘one-size-fits-all’ approach. However, different organisations 
and regulated industries carry different levels of ‘capture risk’. As a first step, regulators should map 
their individual ‘capture risk profile’. As a second step, this needs to be matched to mitigation tools 
that are most promising considering the regulator’s specific vulnerabilities. For example, regulators 
that do not have many checks-and-balances in place should consider introducing additional units or 
committees that provide advice or take part in decision-making. Regulators which have a significant 

 
8 Barkow, op. cit. 
9 Cf. Bertelli A. and Feldmann S. E. (2007). Strategic Appointments. Journal of Public Administration 

Research and Theory, 17(1), 19–38; Tai, L. (2017). Regulatory capture and quality. Journal of Public Policy, 37(3), 
261–286. 
10 Cf. Miller, G.J. and Whitford, A.B. (2016). Above Politics: Bureaucratic Discretion and Credible Commitment.  
Cambridge: Cambridge University Press. 
11 Cf. Rainey, H. G., & Steinbauer, P. (1999). Galloping Elephants: Developing Elements of a Theory of Effective 
Government Organizations, Journal of Public Administration Research and Theory , 9(1), 1–32. 
12 Moss, D.A. and Oey, M (2010). The Paranoid Style in the Study of American Politics. In E.J. Balleisen and D.A. 
Moss, Government and Markets: Toward a New Theory of Regulation. New York: Cambridge University Press, pp. 
256-298.  
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‘revolving-door-dynamic’ amongst their staff should consider diversifying their staff profiles and 
introducing a ‘devils’ advocate committee’.  

 

 

 

 

 

Another key problem with many commonly recommended tools to mitigate capture is that they tend 
to focus on the organisational set-up of regulators more than on the regulatory processes during which 
capture happens. We suggest an additional tool to mitigate capture based on our research on the 
subject: process-based peer review of decision-making. This is similar to a ‘devils’ advocate committee’, 
but in contrast to such a committee it requires a team of people to verify how regulatory decisions are 
taken and which role industry influence plays. A key advantage of this method is that it can analyse the 
role played by industry information and shared mindsets between the regulator and the regulated. In 
practice, these two factors are likely among the most common mechanisms of regulatory capture. The 
precise questions the peer review team needs to ask their colleagues depends on the specific work a 
regulator is doing. Below we suggest two high-level examples for peer reviewing decision-making that 
can be adapted to individual organisations.  

 

Figure 1: A process-based approach to detecting information capture 

 

Mitigation strategies need to be tailored to each specific regulator and 
context of regulated entities. This should be based on a ‘capture risk 

profile’ that is specific to a given regulator. 
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Figure 2: A process-based approach to detecting cultural capture 

 

The team of peer reviewers needs to dissect regulatory processes step-by-step (e.g. a product approval 
process or consultation on regulatory guidelines) to analyse how the regulator handles information 
and viewpoints from the regulated industry. To avoid capture, regulators need to ensure that they 
allocate capacity to consult information from beyond the industry and that industry’s information and 
viewpoints is thoroughly questioned throughout the process. As is the case with ‘devil’s advocate 
committees’ and ‘public interest champions’, this mitigation tool relies on fiercely independent peer 
reviewers. As all mitigation tools have weaknesses and are not failsafe, capture prevention plans 
should include a multitude of tools targeted at the points that are most vulnerable to industry 
influence for the regulator in question.  
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