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Third Things, Tracing and Crypto-Tokens

D’Aloia v Persons Unknown ([2024] EWHC 2342 (Ch.)) is the latest decision on whether
crypto-currencies can be property in English law. There is a growing appreciation that they
should be recognised as such (but see R Stevens, (2023) 139 L.Q.R. 615).

D’Aloia, like so many such cases, involved a fraud. Broadly D’Aloia claimed he was
fraudulently induced to pay Circle and Tether (USDT) over to the first defendants who were
operating a scam crypto-exchange. Those defendants then passed the crypto-currency through
various wallets until it arrived at the so-called 82e¢6 wallet, held by Hlangpan at the sixth
defendant — Bitkub. The USDT was then “swept” into a hot wallet where it passed to Bitkub
itself. It was the claim against Bitkub for the lost USDT with which the judge was primarily
concerned. The first question at issue was whether USDT could be property for the purposes
of English law. Once that was decided in the affirmative Judge Farnhill was able to tackle the
question of whether the USDT could be traced and whether Bitkub was liable to D’Aloia in
unjust enrichment or by way of a constructive trust.

USDT are a type of stablecoin and cryptocurrency. Cryptocurrencies run on blockchains, which
are in essence exactly what they sound like — chains of blocks. Each block contains a record of
a certain number of transactions which have been confirmed and validated independently. On
the Bitcoin protocol it is done via a system known as proof-of-work, but other methods exist.
A given bitcoin or ether or USDT is linked to a public address. Those addresses are operated
via a private key, uniquely cryptographically linked to the public coin address. A crypto-token
can only be transferred by use of that private key, which can be held in a so-called wallet.
Alternatively, the token can be transferred to the care of a crypto-exchange which promises to
hold it to the customer’s order. An important feature of USDT as a stablecoin is that, unlike
bitcoin or ether, it is linked at a 1:1 ratio to the US dollar. Tether Inc holds (or claims to, at
least) sufficient liquid assets denominated in US dollars to fully back the currency it issues and
provides for holders to redeem their USDT for the equivalent in fiat currency (ByBit FinTech
Ltd v Ho Kai Xin [2023] SGHC 199, at [4] (Jereyetnam J)).

As Judge Farnhill noted at [108], there is a strong line of cases on interim applications to the
effect that cryptocurrencies are property. See eg A4 v Persons Unknown [2019] EWHC 3556,
[2020] 4 W.L.R. 35. Traditionally we have said, following Colonial Bank v Whinney (1885) 30
Ch. D. 261, that all property must be either a chose in possession or a chose in action. This is
the point at which the judge’s analysis begins to go awry. At [111-112] Judge Farnhill relied on
the analysis offered in Tulip Trading v Van der Laan [2023] EWCA Civ 83; [2023] 4 W.L.R.
16, where Birss LJ commented (at [72]) that “literally all there is, is software”. Birss LJ’s
analysis was that a bitcoin is computer code. The computer code exists independently of its
owner, has an existence “out there” on a blockchain and is not a right held against another.
Following this, and the Law Commission’s report (Digital Assets (2023) Law Comm. No. 412,
paras 3.48ff) Judge Farnhill argued at [115] that crypto-assets are independent of the legal
system, unlike a debt which exists solely because the law says I have an action against my
debtor.

For the Law Commission (Digital Assets (2023) Law Comm. No. 412, ch. 3) and for the learned
judge in D’Aloia (at [173]) this entails that cryptocurrencies are neither choses in possession



because they are intangible, but nor are they choses in action because they do not depend on
an underlying Hohfeldian claim-right (at [153(1)]). This is with respect wrong and the cases
the judge cites do not prove his point. Re Huggins (1882) 21 Ch. D. 85; (1881) L.J Ch. 935
involved the proposition that an unenforceable pension right against the colonial administration
in Sierra Leone was property. However, unenforceable contractual (or other) rights are still
rights. To slightly change the judge’s last example (from Gwinnutt v George [2019] EWCA
Civ 656; [2019] 1 Ch. 479) if a solicitor sued to recover fees paid to a barrister under the old
system where the latter had no contract on the grounds (say) of mistake as to the existence of
such an enforceable debt he would fail. The fees were due. Equally once the pension payment
was made it was irrecoverable by the Crown. A#t-Gen HK v Nai Keung [1987] 1 W.L.R. 1339;
(1988) 86 Cr. App. R. 176 involved the question whether export quotas could count as property
under the Theft Ordinance which explicitly referred to choses in action and “other intangible
property”. The Privy Council decided (at p. 1342) that they were not things in action, but “other
intangible property.” There is, however, no reasoning given for this conclusion, other than that
the quotas were bought and sold and could otherwise be subject to dishonest dealings if they
could not be stolen. This, however, does not prove they cannot be choses in action. Re Celtic
Extraction Ltd [2001] Ch. 475; [2000] 2 W.L.R. 991, Swift v Dairywise [2000] 1 W.L.R. 1177;
[2000] 1 All E.R 320 and Armstrong v Winnington Networks [2012] EWHC 10 (Ch.); [2013]
Ch. 152 involve different types of licence — permissions to do something. Two points need to
be made. First, we can easily expand choses in action to include liberty/no-right scenarios. The
holder of the carbon credits for instance in Armstrong had a liberty to emit carbon dioxide — as
indeed Morris QC accepted ([2012] EWHC 10 (Ch.); [2013] Ch. 156, [48]). The state had a
no-right that he not emit the carbon. Secondly, the judge mischaracterised — and is not alone in
this — Morris QC’s judgment. He did not decide, as Judge Farnhill suggested (at [147]), that
carbon credits were not choses in action, but that it did not matter whether they were or not (for
further discussion see K Low, ‘Third Things and Sixth Sense: I See Ideational Objects?’ in P
Babie and M Giancaspro (eds), Private Law and Digital Assets (2025) forthcoming). The
tertium quid analysis is unnecessary. If we recognise the two categories of personal property
as tangible or choses in possession and intangible or choses in action we have a logically
exhaustive categorisation.

Following commercial practice that such assets are property, the right I have when I own a
crypto-asset is the right to manipulate the protocol to gain the benefit of the asset in question
(whatever that benefit may be) and that other actors not do so. It is enforceable erga omnes. As
with all choses in action, the right itself is the object of property (see P Watts and K Low, ‘The
Case for Cryptoassets as Property’ in S Agnew and M Smith (eds), Law at the Cutting Edge
(2024) p. 281). The precise alphanumeric sequence representing the bitcoin or USDT on the
blockchain is not the object of property. The Bitcoin blockchain is a distributed ledger. It is a
record of transactions, and the alphanumeric sequence is merely the end-ledger entry recording
the last technically (but not necessarily legally) valid transaction. The factual ability to
manipulate the protocol’s design features is also not property or the object of property (but see
D Fox, (2022) 37 J.I.LB.F.L. 3). It is just a fact. We do not protect facts per se. If therefore a
legally invalid transaction put the asset at your coin address you have no right to use the asset
(even if you have the factual ability).

Having decided that USDT was an example of a tertium quid, Judge Farnhill turned to the
tracing issue. The judge noted that USDT were persistent things (at [208]). This is right.



Cryptocurrencies are ideational. The fact that aspects of the data string recording their existence
and location on the blockchain might change does not affect that. At [209], however, the learned
judge’s analysis again goes awry. He argued that USDT maintain a distinct identity and that it
is possible to identify that this USDT has come from there and that one has come from here
even in a mixture. Therefore, he claimed the evidential uncertainty the rules on fungible
mixtures (eg of company shares) are designed to meet do not apply. Properly understood,
USDT, on this view, cannot ever be truly mixed, because they will maintain a distinct identity
by means of a process of cryptographic identification. Based on this conclusion that USDT
were specifically identifiable, Judge Farnhill accepted that USDT could be followed (at [210]).
Following in legal terms involves “following the same asset as it moves hand to hand. Tracing
is the process of identifying a new asset as the substitute for the old.” (Foskett v McKeown
[2001] 1 A.C. 102 (HL) 127; [2000] 2 W.L.R. 1299 (HL) 1322 (Lord Millett)).

Judge Farnhill decided that there were still, obiter dicta notwithstanding, separate legal and
equitable tracing rules (at [200]). He noted that choses in action or money cannot be followed
or traced at common law through a mixed fund, although since USDT were not choses in action
that was not determinative as to whether they could be so traced (at [201-203]). Tracing in
equity can follow assets through mixed funds and Judge Farnhill stated (at [7]) that only
D’Aloia’s equitable claims had a chance of success. If USDT, however, preserve their identity
despite mixing (at [209]) it is not obvious why the “mixture” should mean that only equitable
claims are possible. Indeed, the judge implicitly accepted (at [212]) that USDT could be
followed through an omnibus account where different tokens were mixed. This confusion
might be because he slipped between different ideas and concepts without noticing, in that
sometimes he used “following” to mean tracing as well (e.g. at [181]) but he did not always do
so (e.g. at [209]).

At [213-264] Judge Farnhill discusses the application of f.i.f.o. — the first in first out rule. As
he quite rightly said at [213], f.i.f.0. does not apply between victim and wrongdoer. However,
this because f.i.f.0. is an evidential presumption to be contrasted with that against the trustee
wrongdoer. Evidential presumptions are used in tracing in equity precisely because choses in
action once they pass through a mixed fund cease to be identifiable. F.i.f.0. has nothing to do
with following. Indeed, strictly speaking f.i.f.0. is not even a tracing rule either, but a rule about
attribution of debts. In its own terms therefore, the rule is inapplicable; this again betrays
conceptual confusion on the learned judge’s part. In the end counsel’s expert witness, Moore,
used a modified f.i.f.o. technique in effect as a means of following. The learned judge
commented at [247] that it was not clear what Moore had done or why it was a reliable method
of identifying the precise USDT which D’Aloia had lost. Judge Farnhill could not therefore
find that D’ Aloia’s USDT had arrived in the 82e6 wallet as he claimed (at [264]) and, although
the judge discussed different ways in which a constructive trust might lie, in the end no
proprietary claim existed (at [382]).

While the end-result may be right, the methodology cannot be. USDT may be technically
distinguishable, but it does not matter for any practical purpose which USDT I have. Each
fulfils all the same functionality as any other and allows me a claim of $1 against Tether Inc
(assuming I have at least 100,000 USDT to redeem). They are fungible. This is a point cogently
made by Linda Chan J in Re Gatecoin [2023] HKCFI 914, [2023] 2 H.K.L.R.D. 1072, at [62].
Following in the sense of a means of identifying the specific crypto-tokens lost therefore has
no legal relevance once the tokens go through an omnibus account and are mixed with other



like tokens. Seeing USDT as more akin to shares which are fungible choses in action, even if
numbered and differentiable in that way, allows for two, more palatable, conclusions, denied
on Judge Farnhill’s view of them as specifically identifiable “third things”.

First, in the context of certainty of subject matter of trusts, it is necessary to show that these
assets (and not those assets) are held on trust. In cases where we declare a trust of sheep or
bottles of wine it is necessary to identify clearly which sheep and which bottles of wine are
held on trust (see Re London Wine [1986] P.C.C. 121, Re Goldcorp [1995] 1 A.C. 174; [1994]
3 W.L.R. 199 (P.C.)). A declaration of trust over 50 of my 100 sheep must identify which sheep
I mean. The law is very chary of turning such a declaration into a half share in each of the 100
sheep, because that is not what was intended. However, where we are concerned with fungible
intangibles such as company shares, a declaration of trust of 50 out of 100 shares is valid
without such specific identification (Hunter v Moss [1994] 1 W.L.R. 452; [1994] 3 All E.R
215). This is because it does not matter which shares I get. It might matter which sheep I get.
Such a valid trust then finds its form in a 50% “share” of the holding. The beneficiaries of the
trust of shares are equitable tenants in common. An authorised sale of shares means the
beneficiary gets 50% of the proceeds. If unauthorised, the assumption (White v Shortall [2006]
NSWSC 1379; (2006) 68 N.S.W.L.R. 650) is that the sale is of the trustee’s own shares. If
Judge Farnhill is correct, USDT and by extension other cryptocurrencies should be treated more
like sheep than shares and require some form of segregation of the cryptocurrency. But
segregation is not in fact needed. It does not matter which bitcoin, ether or USDT I get, and, in
line with this, Gendall J did not require segregation when he accepted the validity of a trust
over the crypto-currency in Ruscoe v Cryptopia Ltd [2020] NZHC 728; [2020] 2 N.Z.L.R. 809.
It is unfortunate that Ruscoe and Gatecoin do not appear to have been considered in detail by
Judge Farnhill.

Secondly and related to this, let us assume that the owner of a wallet holds the contents on trust
and that the declaration of that trust makes it clear that the contributors to the wallet are
equitable tenants in common. Let us imagine there are 100 tokens and ten clients (1-10) each
of whom contributed ten tokens. Each therefore has a 10% share in equity. The important thing
here is that if there is a shortfall the losses fall on all the contributors rateably. If a party, like
D’Aloia with an equitable claim, can successfully follow, he can trump that loss allocation
mechanism in a way that is otherwise impossible. If therefore party A has an equitable
proprietary claim for ten tokens, traced into the fund we have 110 tokens and 11 claimants. If
we treat the tokens as fungible this is not a problem. Parties 1-10 and A can be seen as having
an eleventh share in the fund. This means the trustee can provide the 11 claimants with ten
tokens each without worrying about which tokens are which. This follows from Briggs J’s
observation in Re Lehman Bros [2010] EWHC 2914 (Ch.), at [225(ii1)], ‘A trust of part of a
fungible mass without the appropriation of any specific part of it for the beneficiary does not
fail for uncertainty of subject matter, provided that the mass itself is sufficiently identified and
provided also that the beneficiary's proportionate share of it is not itself uncertain.’

If D Aloia is correct, this does not work, and the consequences are clear if we imagine there is
a shortfall of ten. On Judge Farnhill’s view, if Party A’s identifiable tokens are paid to party 3,
party 3 must pay them over to party A. Parties 1-2, 4-10 receive ten tokens each and party 3 no
tokens. This does not seem the correct answer as party 3’s proprietary entitlement depends on
an arbitrary decision by the trustee. The problem is that tokens are, on the judge’s view,
inherently contingently distinguishable — and claimable - and so not identical. The trustee can



never know whether a contingency, such as a claim by party A, will crystallise and over which
tokens. Unlike in Re Lehman Bros, it is not a matter of indifference to the beneficiary which
items within the pool are used to discharge the trustee’s obligation to account. If so, this creates
potential massive headaches where crypto-exchanges do not segregate their customers’ crypto-
assets, but purport to hold them on trust. Either the assets are segregated somehow, or customers
are vulnerable to these contingent claims, and the trust is potentially invalid for lack of certainty
of subject matter.

The judge also considered an unjust enrichment claim, but decided there was none. This is
correct. In an unjust enrichment context D’Aloia would need to prove that there had been a
performance rendered by him to Hlangpan and Bitkub (See D Sheehan, The Scope and
Structure of Unjust Enrichment (2024) ch. 2). Given the number of intermediate steps and the
unlikelihood that D’ Aloia knew anything about Hlangpan or Bitkub this was always a stretch.
While the judge was prepared to accept that the various steps were coordinated by a directing
mind the essence of a performance is that payment/transfer be proven to be at D’Aloia’s
expense. This was never proven (see at [279]). No claim therefore lay that D’Aloia could rely
on and the defences the judge discussed, perhaps as much for completeness as anything, were
not needed.

The learned judge was led astray by his reliance on the Law Commission report which
concluded that cryptocurrencies are third things and by his references to the Property (Digital
Assets etc) Bill which is likewise premised on the existence of a third thing category. That view
that there is something “out there” in the world over which we have rights led to his focus on
the technical identifiability of specific USDT. Adopting the view that cryptocurrencies are
choses in action as cases in Australia (Re Blockchain Tech Pty Ltd [2024] VSC 690) and
Singapore (ByBit FinTech Ltd v Ho Kai Xin [2023] SGHC 199) have done renders the
resolution of these questions much easier.
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