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Abstract
As part of a global liberalising trend, the last two decades have seen abortion decriminalised in 
each of Australia’s States and Territories. In this article, we focus on New South Wales (NSW) 
– the country’s most populous jurisdiction – and locate the State’s abortion law reform in its 
global context. Abortion was decriminalised in NSW in 2019. As part of this, the State introduced 
a new legal framework that continues the long history of exceptionalising abortion in the legal 
regulation of heath care. Furthermore, while decriminalisation is a necessary modernising reform, 
it is not a guarantee of improved access to services. This has been the experience in a number of 
decriminalised jurisdictions, including NSW. In this, we argue that services remain simultaneously 
over- and under-regulated. Responding to this, and centring public responsibility for abortion care, 
we propose a model designed to advance universal access to abortion services. In this regard, 
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there remains a central role for law and policy in improving health equity. In addressing the role 
of law in post-decriminalisation jurisdictions, we advance understandings of law as a determinant 
of health.
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Introduction

Universal access to abortion care is essential to sexual and reproductive health and the 
human right to health. It is an effective public health measure that promotes pregnant peo-
ple’s health, well-being, and the realisation of other rights beyond health.1 The Sustainable 
Development Goals (SDGs) commit governments to ‘ensure universal access to sexual and 
reproductive health care services, including for family planning, information and educa-
tion, and the integration of reproductive health into national strategies and programs’ by 
2030.2 Even though abortion has been provided lawfully in Australian States and Territories 
since the 1970s, access to abortion care remains challenging for many. This is especially 
the case for those on low incomes; who live in rural, regional, and remote areas; and who 
are young, poorly informed, or without access to Medicare, the country’s publicly funded 
universal health care insurance scheme.3 The National Women’s Health Strategy 2020–
2030 (national strategy) outlined maternal, sexual, and reproductive health as a priority, 
identifying equitable access to abortion care as a key measure of success.4 Despite this, the 
report of the recent inquiry conducted by a committee of the Australian Senate – Ending the 
postcode lottery: Addressing barriers to sexual, maternity, and reproductive healthcare in 
Australia (Senate inquiry) – noted that in 2023: ‘Australians do not currently have consist-
ent access to sexual, reproductive and maternal healthcare services, and that this particu-
larly disadvantages people living in regional and remote Australia’.5

This article proposes a way forward for the improvement of access to abortion ser-
vices in Australia. It does this by centring the principle that as a public good, abortion 
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(2023), pp. 22–28, 28.
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services should be a public responsibility. Both the national strategy and the Senate 
inquiry identify improved access to adequate and culturally appropriate abortion care as 
an issue of priority concern. In doing so, several recommendations from the Senate 
inquiry involve the commitment of Federal and State or Territory resources. This reiter-
ates the call for public responsibility for, and resourcing of, abortion services that has 
been made in each of the national reports that have considered abortion in the last 
50 years.6 We address what such public responsibility requires and the role of law in 
delivering this. In doing so, our analysis is relevant to other jurisdictions where guaran-
teeing universal access to abortion care remains a pressing issue, including in countries 
where legal barriers have been removed.

Australia has recently concluded a wave of decriminalisation measures. This began in 
the Australian Capital Territory (ACT) in 2002 and concluded in Western Australia (WA) 
in March 2024.7 Decriminalisation is generally used to connote the removal of all refer-
ence to abortion in the criminal law. The term is widely used in Australia to refer to the 
reforms that have taken place since 2002, although it should be noted that each jurisdic-
tion retains a criminal offence for unqualified persons who perform abortion. Law reform 
in all jurisdictions has also been accompanied by new law that regulates how abortion 
care is provided. At a minimum, decriminalisation means that the pregnant person and 
qualified health care professionals are exempted from criminal prosecution.8 Each juris-
diction also introduced safe access zones, which prohibit ‘protest’ around abortion-pro-
viding facilities.9 These legislative initiatives have been part of an unfolding ‘global 
abortion revolution’10 evidenced in the last two decades.11 Decriminalisation has been a 
notable aspect of this trend, with recent years seeing partial or full decriminalisation in a 
number of countries including Aotearoa/New Zealand (2020), Argentina (2020), South 
Korea (2021), Mexico (2021), and Colombia (2022).12 It is also recommended in the 
World Health Organization (WHO) Abortion Care Guidelines.13 This article contributes 
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to a growing body of literature that addresses this liberalisation trend in different juris-
dictions,14 and particularly experiences of decriminalisation.15

While decriminalisation is an overdue and necessary part of the modernisation of 
health care, it does not – of itself – guarantee equitable access to services. Indeed, access 
to services for some has worsened in the period since decriminalisation. As Parsons and 
Romanis succinctly observe, ‘Framing matters, but access matters more’.16 This raises 
questions about the role and limits of law, not just in the direct regulation of services, but 
in shaping health outcomes more generally. Our analysis explores this, contributing to 
the growing body of work that seeks to position law within the Social Determinants of 
Health (SHD) framework.17 This work has sought to address the situation whereby law 
can have a profound effect on health – both for good and ill – yet it remains ‘underuti-
lised and poorly understood’ within the wider public health enterprise.18

The Lancet-O’Neill Commission report, The Legal Determinants of Health: 
Harnessing the Power of Law for Global Health and Sustainable Development, observed 
in terms of the health damaging effects of law, that ‘[t]hroughout history, misguided, out-
dated, arbitrary, or discriminatory laws have caused great harm. Punitive laws, for exam-
ple, can discourage marginalised individuals from accessing care, restrict reproductive 
rights, and enable discrimination’.19 While decriminalisation may be characterised as an 
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example of the removal of ‘out-dated’ laws, the post-decriminalisation period in Australia 
illustrates that more is required from law. Decriminalisation is an essential move, yet on 
its own it may do little to address structural and social barriers to universal abortion care. 
These structural and social factors are not natural or inevitable. Rather, they are human 
made, including through the failure to enact remedial law and legal policy.20 Furthermore, 
decoupling abortion from the criminal law can see the introduction of new regulatory 
frameworks that have unpredictable effects on how abortion services are provided.21 In 
both regards, decriminalisation is best understood as a step – rather than endpoint – 
towards achieving positive social change.22 Acknowledging this helps to move under-
standings of law as a determinant of health beyond a narrow focus on legislation, to the 
broader policy work needed to address structural barriers. As McGuinness and 
Montgomery argue, we ‘need to consider what happens after decriminalisation’ and how 
legal institutions can support ‘access to abortion and address a wide range of barriers to 
care’.23 This is necessary to move from an abortion-permissive regime to one which sup-
ports universal access to abortion care.24

Against the background of distinct histories of abortion law and provision of services 
across Australian jurisdictions, New South Wales (NSW) is the focus of this article for a 
number of reasons. NSW is the State with the largest population, and its geographical 
size means that the problems of seeking access to sexual and reproductive health care for 
people living in rural and remote areas can be acute. Notwithstanding the different mod-
els of provision in States and Territories, in the most populous States there is limited 
public provision of abortion care and this means a significant reliance on private 
providers.25 Within this national picture, there is reason to believe that the NSW 
Government’s responsibility for and provision of abortion services lags behind each of 
the other States and Territories. While the calculation of the number of abortions involves 
a range of data sources and can be contested, reports suggest a withdrawal of public 
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  28.	 Op. cit., p. 4 emphasis added.
  29.	 Op. cit., pp. 18–19.
  30.	 De Meyer, ‘Abortion Law Reform in Europe’; S. Sheldon and K. Wellings, Decriminalising 

Abortion in the UK: What Would it Mean? (Bristol, Policy Press, 2020).
  31.	 The recent Senate inquiry detailed the additional obstacles to appropriate sexual and repro-

ductive health, including abortion care, that First Nations women and girls experienced, 
as well as culturally and linguistically diverse migrant and refugee women and girls. See, 
Commonwealth of Australia, Ending the Postcode Lottery, pp. 90–95.

sector services in NSW over the 30-year period since 1990.26 In 2020, Family Planning 
NSW (FPNSW) produced a report that proposed a framework for access to abortion in 
NSW.27 They wrote,

While legislation changes in NSW enable access to abortion services, availability of services 
needs to be urgently addressed. Increasing access to low- and no-out-of-pocket cost services for 
economically disadvantaged women and for women in rural areas are the highest areas of 
need.28

The framework proposes State Government action, including commitment of funding in 
some respects, to enable improved access but falls short of an explicit call for public 
responsibility.29 In this article, we build on this work. In doing so, we acknowledge that 
it is now 5 years since abortion was decriminalised in the State and that further important 
national changes which deregulate abortion provision have taken place in this time. In 
the post-decriminalisation period, we identify the further work needed to deliver univer-
sal access to abortion care. In addressing this, we do so in a way that is relevant to current 
debates on decriminalisation and improvements in access to services in the United 
Kingdom and elsewhere.30 We address how abortion care can be simultaneously over- 
and under-regulated. That is to say, it is often subject to regulation that exceeds the 
demands of the clinical risk involved, while service delivery often lacks a law and policy 
framework to ensure equitable access to appropriate care.

The article starts by briefly describing current models of abortion care across the eight 
Australian jurisdictions. We then set out the position in NSW to demonstrate the inade-
quacy of the current de facto private model to provide adequate and culturally appropri-
ate access to care.31 We respond by arguing for an integrated public system of abortion 
provision through public hospitals, publicly funded community clinics, and NGO pro-
viders working alongside existing private providers. In foregrounding the importance of 
public hospital provision, we also acknowledge the important role of these institutions 
for workforce development of surgical abortion skills in future general practitioners 
(GPs) and obstetricians and gynaecologists, and in leading the creation of a culture where 
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23(46) (2015), pp. 169–176.
  36.	 Y. Cheng, C.J. Boerma, K. McGeechan, and J. Estoesta, ‘Impact of Policy Changes of 

Medicare-Rebated Telehealth Services on Medical Abortions Provided at a Family Planning 
Service During the Coronavirus (COVID-19) Pandemic’, Sexual Health, 20(4) (2023), pp. 
357–359.

  37.	 D. Mazza, SPHERE NHMRC Centre of Research Excellence Federal Budget Response 
available at https://www.monash.edu/news/articles/monash-expert-sphere-nhmrc-centre-of-
research-excellence-federal-budget-response (accessed 20 August 2024).

  38.	 For a detailed discussion of EMA see, Parsons and Romanis, Early Medical Abortion.

abortion provision is normalised for students, trainees, and all hospital staff. We also 
highlight other workforce priorities, including securing GP engagement with early medi-
cal abortion (EMA) and furthering the move towards enabling nurse and midwife pre-
scribing. This accords with the WHO Abortion Care Guidelines.32

In making an argument for accessible public provision of abortion care, we are moti-
vated by a belief in the necessity of not just public provision but also public responsibil-
ity. In this, we identify the post-decriminalisation period as an opportunity for NSW to 
develop a principled and equitable model of service provision. Law has an essential role 
in such work. As Gostin et al. argue, ‘By establishing the rules and frameworks that 
shape social and economic interactions, laws exert a powerful force on all the social 
determinants of health’.33 This is particularly the case when we acknowledge law’s role 
in promoting equality and non-discrimination.34

Models of abortion care in Australia in 2024

As experienced by a number of jurisdictions internationally, the 1970s witnessed liber-
alisation of abortion laws in Australia. Two major models of care subsequently devel-
oped across the country’s eight jurisdictions: predominantly publicly resourced provision 
and predominantly private clinic provision. Since 1975, a rebate from Medicare has been 
available which approximately halves the cost of privately provided services.

Approval in 2012 for importing mifepristone, and its subsequent listing as MS-2 Step 
on the Pharmaceutical Benefit Scheme (PBS), has made EMA widely – if unevenly – 
available in Australia.35 It is currently restricted to pregnancies up to 9 weeks. It should 
be noted that a number of other countries, such as Scotland, allow EMA up to 12 weeks. 
More recently, COVID-19 hastened and normalised the provision of EMA via telehealth 
when the Federal Government provided a Medicare rebate for this service.36 This meas-
ure was made permanent in 2024.37 As in other jurisdictions, the arrival of EMA, and 
subsequently telehealth, has been a significant change to the clinical mode in which 
abortion is provided and has changed the nature of both public and private provision.38 
Its potential to broaden access in Australia, particularly in rural and remote areas, is still 
unfolding.

https://www.monash.edu/news/articles/monash-expert-sphere-nhmrc-centre-of-research-excellence-federal-budget-response
https://www.monash.edu/news/articles/monash-expert-sphere-nhmrc-centre-of-research-excellence-federal-budget-response
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  40.	 J. Murdoch, K. Thompson, and S. Belton, ‘Rapid Uptake of Early Medical Abortions in the 
Northern Territory: A family Planning-Based Model’, Australian and New Zealand Journal 
of Obstetrics and Gynaecology, 60(6) (2020), pp. 970–975.

  41.	 Baird, Abortion Care Is Health Care, pp. 28, 30, 34, 79.
  42.	 Op. cit., p. 79.
  43.	 Women’s Health Matters, No Cost Abortion Services in Canberra available at https://www.

womenshealthmatters.org.au/womens-health-wellbeing/termination-of-pregnancy/no-cost-
abortion-services/. (accessed 20 August 2024).

  44.	 R v Davidson [1969] VicRp 85.

The public provision model

South Australia (SA) and the Northern Territory (NT) have enjoyed provision predomi-
nantly through public hospitals at no cost to the patient since liberalisation. Until the 
decriminalisation of abortion, provision in SA and the NT was governed by legislation 
from 1970 and 1974, respectively, which required that abortion care be provided in pre-
scribed hospitals. In 2016, public hospital provision was over 90% in each jurisdiction.39 
Following the decriminalisation of abortion in NT in 2017, the NT Government has 
funded the Family Planning Welfare Association of NT to provide EMA at no cost to 
patients.40 In a short time, this service provided about 70% of all abortions in the NT. 
Decriminalisation in SA, effective from July 2022, has thus far made only small change 
to the nature of provision.

From 1992 until 2018, private clinics provided most abortion services in Tasmania. 
The challenge of providing services in a small market saw the last clinic close in 2018 
and the numbers of people travelling interstate increased. In 2021, after years of persis-
tent advocacy led by Women’s Health Tasmania, public provision rose to significant 
levels. Surgical abortion is provided up to 16 weeks by public hospitals at no cost. State 
Government financial support is available for EMA for those in financial stress or suffer-
ing significant disadvantage.41

In the ACT, where conservative law reform from 1979 was undone in 1992, nearly all 
abortion services from 1992 were delivered by a community-sector clinic which in 2004 
was purchased by the UK-based charity Marie Stopes Australia (MSI Australia since 
2022). Since early 2023, in response to advocacy led by Sexual Health and Family Planning 
ACT and Women’s Health Matters, abortions up to 16 weeks of pregnancy have been pro-
vided free to all residents, regardless of Medicare eligibility.42 The ACT Government funds 
MSI and some general practices to provide both EMA and surgical services.43

The private provision model

Legal liberalisation of abortion care was achieved in Victoria following R v Davidson 
[1969] in the Victorian Supreme Court.44 In this case, Menhennitt J considered and 

https://www.womenshealthmatters.org.au/womens-health-wellbeing/termination-of-pregnancy/no-cost-abortion-services/
https://www.womenshealthmatters.org.au/womens-health-wellbeing/termination-of-pregnancy/no-cost-abortion-services/
https://www.womenshealthmatters.org.au/womens-health-wellbeing/termination-of-pregnancy/no-cost-abortion-services/
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  50.	 Dispenser and Prescriber Program. MS Health, June 2023 Update. Available at https://

resources.mshealth.com.au/20230704-MS-Health-June-2023.pdf.
  51.	 Family Planning Australia, ‘Clinics’ available at https://www.fpnsw.org.au/clinics (accessed 

20 August 2024).
  52.	 NHMRC, An Information Paper on Termination of Pregnancy in Australia, p. 4.

followed the ruling in the UK case of R v Bourne [1938].45 The Menhennitt ruling was 
subsequently the model for the Levine ruling in NSW in 1972 and the McGuire ruling in 
Queensland in 1986.46 It was assumed to apply in WA and Tasmania until law reform in 
WA in 1998 and in Tasmania in 2001. There has been no legal requirement that abortions 
be provided in hospitals in Victoria, NSW, Queensland, and WA and provision in these 
four jurisdictions has been and remains predominantly by private clinics. In 2000, Marie 
Stopes Australia entered the Australian abortion-providing market when they purchased 
a private clinic in Perth, WA. They have since grown to operate clinics in NSW, Victoria, 
Queensland, and the ACT (as above), and since 2015 a national telehealth service, with 
the aim of generating a surplus to contribute to their family planning work in the region. 
At the time of writing, they provide approximately 40% of all abortions in Australia.47 
Provision of abortion by non-government organisations in the private provision States, 
principally by family planning organisations, is small but significant.48 Provision of 
medical abortion in all States by GPs – who are all private providers in Australia – makes 
a small and slowly growing contribution to overall provision.

As in the other predominantly private model jurisdictions, the majority of abortions 
in NSW are performed in private clinics in large urban areas. EMA and surgical abor-
tion – to varying upper limits – is provided in these private clinics and EMA by some 
GPs. In most cases, this is for a fee.49 In NSW in July 2023, there were 1,178 certified 
prescribers of MS-2 Step and 1,661 certified dispensers. These prescribers comprise 
less than 10% of all GPs in NSW.50 Some Government-funded community health ser-
vices have embedded medical abortion in their provision of sexual health services. 
Family Planning Association clinics in Sydney and broader NSW have developed medi-
cal and surgical services, sometimes located with other community health services, 
based on mixed funding models, including patient fees for those over 18 and without 
concessional entitlements.51 There is limited care available through public hospitals and 
other public organisations. In 1990, public hospitals provided around 10% of all abor-
tions, limited in most cases to patients who met the eligibility criteria.52 Notwithstanding 
the lack of accurate reporting, it is likely that public provision in NSW has declined in 

https://resources.mshealth.com.au/20230704-MS-Health-June-2023.pdf
https://resources.mshealth.com.au/20230704-MS-Health-June-2023.pdf
https://www.fpnsw.org.au/clinics
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some-abortions/104537862 (accessed 8 November 2024).

  56.	 R. Sifris, and T. Penovic, ‘Barriers to Abortion Access in Australia Before and During the 
COVID-19 Pandemic’, Women’s Studies International Forum, 86 (2021), p. 102470.

  57.	 H. Rowe, S. Holton, M. Kirkman, C. Bayly, L. Jordan, K. McNamee, J. McBain, V. Sinnott, 
and J. Fisher, ‘Prevalence and Distribution of Unintended Pregnancy: Understanding 
Fertility Management in Australia National Survey’, Australian and New Zealand Journal 
of Public Health, 40(2) (2016), pp. 104–109.

  58.	 B. Baird, Abortion Care Is Heath Care, pp. 48–53; L. Mainey, C. O’Mullan, and K. Reid-
Searl, ‘Unfit for Purpose: A Situational Analysis of Abortion Care and Gender-based 
Violence’, Collegian 29(5) (2022), pp. 557–565.

  59.	 On the issue of access to abortion services in rural and remote regions, see: A. Noonan, 
K.I. Black, G.M. Luscombe, and J. Tomnay. ‘Almost Like It Was Really Underground: A 
Qualitative Study of Women’s Experiences Locating Services for Unintended Pregnancy in 
a Rural Australian Health System,’ Sexual and Reproductive Health Matters, 31(1) (2023), 
pp. 1–16; A. Noonan, K.I. Black, G.M. Luscombe, J. Tomnay, Australian Journal of Primary 
Health, 29(3) (2023), pp. 244–251.

the years since.53 In 2020, FPNSW described ‘public sector funded services’ as ‘very 
limited . .  . except in cases of severe maternal health conditions, or fetal anomaly’ and 
later that year the State Government reported that only 0.7% of abortions for the year from 
October 2019 were provided in public hospitals.54 A news report in late 2024 stated that 
‘only two public hospitals in NSW offer formal termination services’, one in Sydney and 
the other in Newcastle. In some others it is offered inconsistently, even erratically.55

Common features of the public and private models

Regardless of the predominant model of delivery, there are a number of common features 
across all Australian jurisdictions. Inequities in access to abortion care mirror the pattern-
ing of other health inequities and are shaped by factors such as income, literacy, access to 
information, residency status and entitlement to Medicare, and geographic location.56 
While adequate public provision of abortion services in some jurisdictions mitigates socio-
economic disadvantage, those without financial means are poorly served in the private 
model jurisdictions. People who are First Nations, live in a rural area, have poor access to 
contraception and health care information, are disabled, young, or from migrant or refugee 
backgrounds, are all potentially made more vulnerable to unintended and unwanted preg-
nancy, and have poor access to abortion care. So too are those experiencing sexual and 
reproductive coercion and domestic violence.57 Cultural safety and provision of appropri-
ate care - for example, trauma informed care - are not guaranteed.58 While these mirror 
health inequities in other contexts, the precarity of some services, and the inadequate and 
compromised provision of abortion care for those presenting later in pregnancy, are inequi-
ties particular to abortion.59 All of these factors can sometimes lead to the continuation of 
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an unwanted pregnancy.60 It should also be noted that data collection is inconsistent at State 
and Territory levels, and it is impossible to provide an accurate picture of service provision 
across the country.61 Accurate data is, of course, essential for public health planning and 
service development. The current state of abortion care across States and Territories there-
fore engages important questions of social justice and should be addressed within a health 
equity framing that acknowledges the special status of health.62

While the nature of provision has been generally ad hoc and, in most cases, unplanned 
(even in public provision states), there are recent indications of positive change in gov-
ernment policy making. In 2017, Victoria, for example, became the first State or Territory 
to introduce a statement of ‘key priorities in women’s sexual and reproductive health’ in 
which abortion featured prominently. The statement was accompanied by an action plan 
and a modest budget and was renewed in 2022.63 Early in 2024 the Queensland 
Government released its Termination of Pregnancy Action Plan 2032, which includes a 
commitment to spending $41.8 million over 5 years.64 These are the jurisdictions with 
the clearest stated policy commitments, although not necessarily the best access to abor-
tion services. There is no Government policy on abortion in NSW.

Finally, in terms of common features across public and private models of service pro-
vision, we note the determinative role of campaigning individuals and groups in deliver-
ing positive change. Further developments will depend on such individuals and groups.65

Abortion care in NSW: provision and challenges

Framework of provision

The Abortion Law Reform Act 2019 (NSW) repealed reference to abortion in the crimi-
nal law, aiming to ‘regulate the conduct of registered health practitioners in relation to 

https://www.sa.gov.au/__data/assets/pdf_file/0004/713290/Late-Termination-of-Pregnancy-CHS-Report.pdf
https://www.sa.gov.au/__data/assets/pdf_file/0004/713290/Late-Termination-of-Pregnancy-CHS-Report.pdf


12	 Medical Law International 00(0)

  66.	 NSW Abortion Law Reform Act 2019.
  67.	 NSW Crimes Act 1900 No 40, Part 3, Division 12.
  68.	 E. Millar, ‘Abortion, Decriminalisation and the Medico-Legal Paradigm’, Social Science & 

Medicine, 355 (2024), p. 117098. S. Sheldon, Beyond Control: Medical Power and Abortion 
Law (London, Pluto Press, 1997); Thomson, ‘Abortion Law and Professional Boundaries’; 
McGuinness and Thomson, ‘Medicine and abortion law’.

  69.	 E. Jackson, Regulating Reproduction: Law, Technology and Autonomy (Oxford, Hart 
Publishing, 2001); C. Corbin, ‘Abortion distortions’ Washington and Lee Law Review, 71 
(2014), pp. 1175–1210; E. Millar, ‘Maintaining Exceptionality: Interrogating Gestational 
Limits for Abortion’, Social & Legal Studies, 31(3) (2022), pp. 439–458.

  70.	 S. McGuinness and M. Thomson, ‘Conscience, Abortion and Jurisdiction’, Oxford Journal 
of Legal Studies, 40(1) (2020), pp. 819–845; L.A. Keogh, L. Gillam, M. Bismark, K. 
McNamee, K. Webster, C. Bayly, and D. Newton, ‘Conscientious Objection to Abortion, 
the Law and Its Implementation in Victoria, Australia: Perspectives of Abortion Service 
Providers’, BMC Medical Ethics, 20 (2019), p. 11; Z.L. Tongue, ‘On Conscientious 
Objection to Abortion: Questioning Mandatory Referral as Compromise in the International 
Human Rights Framework’, Medical Law International, 22(4) (2022), pp. 349–371.

  71.	 Op. cit.

terminations’.66 In summary, a medical practitioner can perform an abortion on a person 
up to 22 weeks of pregnancy if they give informed consent (Section 5), and after that time 
if they are a specialist medical practitioner and consult with another specialist, and if 
certain (liberal) conditions are met (Section 6). Any registered health care practitioners 
who are asked to provide or assist in an abortion and who have a conscientious objection 
to performing an abortion must inform the person who asked and provide them with 
information about, or referral to, a known provider (Section 9). The Act also mentions 
the provision of counselling to the person requesting an abortion (Section 7), prohibits 
abortion for reasons of sex selection (Section 16), provides for the care of a ‘person born 
after termination’ (Section 11), and requires the provision of information by doctors to 
the Ministry of Health (Section 15), among other matters. As noted above, the decrimi-
nalising legislation also amended the NSW Crimes Act 1900 to create an offence when 
an ‘unqualified person’ performs or assists in a termination.67

While an important change, decriminalisation of abortion fails to challenge the medi-
cal power that has been a defining feature of the legal regulation of abortion since the 
nineteenth century.68 Furthermore, and mirroring experience elsewhere, abortion remains 
singled out for extraordinary regulatory treatment.69 Legislated conditions for conscien-
tious objection, for example, are not only exceptionalising, they can add to the dignitary 
harms that pregnant people may experience in seeking abortion care.70 While there is a 
duty to refer onwards in an attempt to minimise harm, there are no sanctions if a referral 
does not take place. Furthermore, and as Zoe Tongue notes, while the obligation to refer 
complies with the approach of international human rights bodies, it does not address the 
overuse and misuse of conscience provisions leading to the obstruction of access to ser-
vices.71 This is an example of where legal frameworks may hamper clinically optimal 
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care.72 It also points to the phenomenon whereby legal determinants can intersect with 
gender norms to potentially amplify health inequities.73

Challenges

The current historically determined model of provision of abortion care in NSW, which 
is dominated by reliance on private providers, does not adequately meet the needs of 
people seeking abortion care.74 While barriers are complex, the most significant are 
financial and geographical. The costs that accrue to individual patients can see people 
going into debt or seeking support elsewhere. A nationwide study of patients conducted 
in 2014–2015 (about one quarter from NSW clinics) found that one third of those who 
sought abortion care needed financial assistance from others. This was for direct and 
indirect costs.75 Out-of-pocket costs present a significant barrier to accessing health care, 
particularly for people on low incomes.76

Not all private clinics advertise their fees so no account of costs to the patient for the 
various modes of abortion care can be comprehensive or comparable over time. Suffice 
to say, there is significant difference across the small number of clinics that do state their 
fees, discounts for patients with Health Care Cards are small where indicated, and 
patients without access to Medicare might pay at least twice as much as those with 
access. The cost for surgical procedures increases each week after 12–13 weeks of preg-
nancy.77 A patient’s need to travel, organise childcare, take off days from work, and so 
forth will also increase costs. MSI Australia currently state that surgical abortion is avail-
able in their Sydney clinic up to 20 weeks gestation.78 Other private clinics in NSW have 
lower limits.79 Most recently, the ‘cost of living crisis’ in Australia is having significant 
impact on the accessibility of health care, although researchers have not yet turned to its 
specific impact on access to sexual and reproductive health services.80
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The current model’s reliance on private actors means a concentration of providers in 
large urban centres with regional and rural areas underserved. Public hospital and pub-
licly funded community provision is sparse in the significant rural and regional parts of 
NSW. This means many rural populations in NSW experience an ‘abortion desert’, a 
term coined to describe locales where people seeking abortion care need to travel at least 
100 miles or 160 km to reach abortion services.81 This has exacerbated financial burdens 
as travel is necessitated.82 Abortion care after 20 weeks of pregnancy is further limited. 
Shortages of appropriately skilled and willing staff in both the private and public sectors, 
lack of training, lack of institutional will, and hospital resourcing constraints in the pub-
lic sector are particularly acute in the case of abortions after 20 weeks.83

The potential to expand access to EMA exists, particularly in concert with the gains 
made with telemedicine.84 Service users have already expressed satisfaction with this 
mode of service delivery.85 Here, further work can be done to leverage clinical guidelines 
for self-managed abortion that have been developed, as well as increase the uptake of 
provision by GPs and – in the future – by nurses and midwives.86 The Therapeutic Goods 
Administration (TGA) recently relaxed its initial strict conditions under which EMA 
could be prescribed, but the prescription by nurses and midwives and other qualified 
health care practitioners – which the TGA now allows – is limited by legislation in NSW 
(and in NT, Tasmania, and the ACT) and by regulation nationwide.87 The relaxation of 
training and registration requirements for doctors and pharmacists is positive, but it may 
not be adequate to significantly increase access to EMA through GPs. Doctors provide a 
variety of reasons for not delivering this service. These include religious objections, fear 
of being overwhelmed by demand, stigma and reputational concerns, and lack of support 
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for a service perceived to be difficult.88 Regardless of the rationale, doctors in NSW 
demonstrate how medical professionals have long played a determinative gate keeping 
role in the legality and provision of abortion care in different jurisdictions globally.89 
Finally, provision of EMA needs to be supported by expertise in public hospitals to pro-
vide care when complications arise.

There is no available data for NSW that allows easy comparison between the time 
before and after decriminalisation. Research into abortion access conducted since 
decriminalisation makes little reference to this temporal framing. Recent literature con-
tinues to detail poor access,90 with this supported by post-decriminalisation media 
reports.91 There are various possible reasons for this, including the factors already 
addressed. It should also be noted that the process of decriminalisation in the NSW 
Parliament in 2019 was arguably the most chaotic and divisive of any around the  
country.92 This was reflected in the final Abortion Law Reform Act (NSW) which 
included requirements and restrictions that had not been present in decriminalising leg-
islation in Australian jurisdictions to that time. While FPNSW, now as Family Planning 
Australia (FPA), women’s health centres, and the Women’s Electoral Lobby continue to 
advocate for change in NSW, the two main activist groups which mobilised to achieve 
decriminalisation did not continue, and there is no singular organisational force to lead 
advocacy in the State. These factors considered together suggest the dimensions of the 
political challenge ahead to improve abortion services.

Proposed solution: a model of public responsibility and 
provision

In this section, we set out proposals for public responsibility and provision of abortion 
services in NSW. A number of these proposals are relevant to other jurisdictions where 
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liberalisation, including decriminalisation, has taken place but where addressing the 
need to improve access has not. Reform of abortion law in many European countries has, 
for example, left the task of securing equitable and safe services unaddressed.93 In our 
model for NSW, we envisage a future where access is improved through an integrated 
network of public hospital and community clinic provision. This, as well as service 
delivery through the private sector, is essential for equitable access and to ensure all 
people are to enjoy their human right to full reproductive health care.94 While our focus 
is a model of public responsibility, we envisage Government engagement with private 
and community sectors, and professional and activist stakeholders, in developing a sys-
tem to deliver adequate access to different service user groups.

In setting out this model of public responsibility, we illustrate what is demanded of 
law to promote health equity. In doing so, we share the definition of ‘law’ deployed by 
the Lancet-O’Neill Commission, where law is understood to mean ‘legal instruments 
such as statutes, treaties, and regulations that express public policy, as well as the public 
institutions .  .  . responsible for creating, implementing, and interpreting the law’.95 As 
such, we see law as encompassing not just statutory responses to abortion care – such as 
the introduction of safe access zones through public health legislation96 – but also abor-
tion policy developed, implemented, and monitored by Federal and State health agencies 
or bodies.

In terms of our understanding of law, our proposals highlight the work to be done 
across different parts of the health care ecosystem, thereby demonstrating the role of law 
in the social coordination needed to create the conditions for greater health equity.97 In 
this, legal determinants of health can be seen as situated within the political determinants 
of health, which as John Coggon notes, are ‘the overall aspects of power, control and 
coordination that reside . .  . with governmental actors and agencies (legal and other-
wise)’.98 Here, the focus is on the ‘control and co-ordination’ needed to support universal 
abortion care. Elizabeth Chloe Romanis has recently called for further work on what a 
comprehensive abortion-supportive regime might look like.99 While her focus is the 
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United Kingdom, we respond in the context of NSW, addressing the specific mechanisms 
for securing access but believe our starting points will also be appropriate elsewhere.100

Policy

The NSW Women’s Health Framework, released just prior to the Abortion Law Reform Act 
2019, makes one passing reference to ‘termination of pregnancy’.101 The ‘Framework for 
Termination of Pregnancy in New South Wales’ explains the new law and provides guidelines 
for abortion providers. It is not a statement about quality, equity, or systems of provision.102 
In order to achieve equitable access for all, the State must assume responsibility, articulating 
in policy an approach to the adequate and equitable provision of abortion care. Such policy 
could be developed within a dedicated unit responsible for its development, implementation, 
and monitoring. Such a unit, located within NSW Health, could also enable NSW to lead on 
establishing a long overdue programme of uniform data collection across States and 
Territories.103 Its remit could also extend to overseeing the development of clinical guidelines 
for abortion across all gestational stages. This is currently lacking in the State.104

Public provision

Formally mandating that publicly funded medical and surgical abortion care is available 
in all public hospitals across the state will significantly improve timely, affordable, and 
geographically accessible abortion care.105 NSW has more than 220 public hospitals that 
vary significantly in size.106 Provision of medical and surgical abortions can be distrib-
uted across these facilities in line with their size and by reference to their catchment and 
the availability of other sites of public provision. This has been historic practice in SA 
and the NT and has been more recently achieved in Tasmania.107 Public hospitals are the 

https://www1.health.nsw.gov.au/pds/ActivePDSDocuments/PD2021_018.pdf
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obvious place for surgical abortion when private or community clinics are not present, 
and for the provision of abortion later in pregnancy. The patient’s reason for requesting 
an abortion should not determine their likelihood of accessing care or the choice of 
method. Their ability to access care close to home should also be ensured.108 Both indi-
vidual hospitals and NSW Health have a role to play in this. Returning to the Senate 
inquiry, the committee recommends that all public hospitals within Australia be equipped 
to provide surgical pregnancy terminations, or timely and affordable pathways to other 
local providers. This will improve equality of access, particularly in rural and regional 
areas, as well as providing essential workforce development.109

Public hospital provision can be supported with access to abortion care through pub-
licly funded community clinics which are resourced specifically to provide abortion 
care. This can be achieved by harnessing existing networks; that is, abortion provision by 
FPA clinics, and by developing abortion care within dedicated community clinic settings 
as happens beyond NSW (e.g. as pioneered by the Cairns Sexual Health Services and 
Gateway Health Victoria).110 These centres often foreground nurse-led practices, high-
lighting a key workforce issue. The fully funded outsourcing of abortion care to the pri-
vate sector in the ACT – at an initial cost of $4.6 million over 4 years – is also a model 
for NSW to consider.111 The financial support for patients who access EMA through a GP 
– the Tasmanian model – could also be considered. In this context, we note that the 
Senate inquiry recommended that the Australian Government reviews the existing 
Medicare arrangements with the aim of ensuring adequate remuneration for practitioners 
to deliver these services while also ensuring patient privacy.112

It is important to note that public hospitals and publicly funded community-based 
clinics are best placed to lead in the development of culturally appropriate and safe ser-
vices. Aboriginal Community Controlled Health Organisations, clinics designed to serve 
the needs of LGBTIQA+ people, and migrant health services could lead here, informing 
Government development of standards for the whole sector.113
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Early medical abortion

As well as the provision of EMA in public hospitals and State Government funded com-
munity health services, alongside existing private clinics, there is a need for further strat-
egies to increase uptake of EMA prescription by GPs in private practice, especially in 
rural areas. This must be supported through the increase in the number of pharmacies 
which dispense the medication. Government can play a central role in addressing the 
need to expand both prescribers and dispensers. A ‘decentralisation’ strategy to encour-
age health care providers to provide EMA in rural areas could be undertaken.114

There is also a clear need to enable, in the first instance, nurse-led models of the 
provision of EMA and, then later, the prescription of EMA by nurses and midwives and 
Aboriginal Health Workers.115 The development of this model of care to improve 
access to EMA will require collaboration with professional bodies and medical col-
leges, and eventually further law reform.116 The combination of EMA and telehealth is 
an important tool in addressing some – but not all – of the service challenges in NSW 
and elsewhere.117

Provision of information

Accessible health information is an essential element of the right to health, where it is a 
prerequisite for accessible and equitable services. NSW needs to address the poor level 
of information currently available. Availability in a range of community languages 
should be ensured, acknowledging that such provision is essential for communicative 
justice and the realisation of the right to health.118 Again, this could fall within the pur-
view of a unit dedicated to the development and monitoring of abortion care.
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Repeal abortion specific laws

Aspects of the Abortion Law Reform Act 2019 impede the improvement of quality and 
access to abortion care in NSW; for example, limiting of the provision of abortion care 
to medical doctors and the added requirements for abortions performed after 22 weeks. 
The requirement that health professionals with a conscientious objection provide patients 
with referral to other providers is regarded as positive, but this clause is obsolete when 
doctors already have this right and concomitant responsibility laid out in their existing 
code of conduct produced by the Australian Health Practitioner Regulation Agency.119 
Following assessment of existing health law, Judith Dwyer and colleagues concluded 
that current legal provisions adequately guarantee the safe and expert provision of abor-
tion care.120 This work bolsters the long-standing call from liberal, pro-choice, and femi-
nist advocates for the repeal of all abortion-specific laws. Our proposed model ends with 
a call to repeal the Abortion Law Reform Act 2019, without the need to replace it with 
any other exceptionalising legislation or regulation. This is a model advocated for else-
where121 and supported by McGuinness and Montgomery’s observation in the context of 
law as a determinant of health:

Burdensome over-regulation hinders good medical practice. Regulations which govern access 
to abortion care need to recognise the range of barriers that women may face and should not 
themselves become a barrier. They should be designed in ways that facilitate and promote 
appropriate care pathways and interventions.122

We acknowledge that the model we propose is dependent on political will. This high-
lights the relationship between the legal and political determinants of health.123 It also 
means that reform is likely to need concerted activism from organisations and individu-
als working in the sector. Indeed, ‘community activists and organisations, and health care 
workers in their own unpaid time’ have been a historically distinct and necessary force in 
the provision of abortion care.124

Conclusion

Australia has a long history of over-regulating abortion care. Settler-colonialism intro-
duced criminal law prohibition.125 This was subsequently mitigated by common law and 
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statutory reforms in the different States and Territories. The country has now completed 
a two-decade process of decriminalisation, joining a global liberalisation trend.126 While 
States and Territories have approached decriminalisation differently, NSW now simulta-
neously over- and under-regulates abortion care. The Abortion Law Reform Act 2019 
continues to exceptionalise abortion care in ways that potentially conflict with optimal 
clinical care and stigmatises people seeking services. At the same time, law and policy 
under-regulates access to, and the sustainability of, services. Here, it fails to adequately 
recognise and address barriers to care. This paradox helps to illustrate the role law should 
have in regulating abortion, and indeed health care generally. As Joanna Erdman argues, 
abortion-specific laws are only warranted to the extent they promote health outcomes.127 
The introduction of safe access zones is one example of such legislation.128 An assess-
ment of whether abortion-specific laws promote health outcomes should, however, 
extend beyond narrow understandings of physical and mental health to recognise the 
gendered harms that excessive regulation can compound.129

This examination of abortion regulation in a decriminalised jurisdiction demonstrates 
that law reform must be more than the removal of restrictive and harmful laws. Rather, it 
must positively address the structural and social barriers that limit access to services. 
This is necessary for the realisation of the right to health and the other rights that health 
underpins.130 The current de facto private model of abortion care in NSW is failing to 
deliver an equitable and accessible service. Reliance on non-state actors, and the lack of 
commitment from public hospitals who act with impunity to obstruct services, add to the 
precarity of care. Not only does this concentrate clinics in large urban centres, but it can 
also see the closure of clinics as costs are rationalised. This was seen with the closure of 
an MSI clinic in regional NSW during the COVID-19 pandemic. It has not reopened. 
Furthermore, and of significant importance, reliance on private providers – marginalis-
ing provision within publicly run health care infrastructure – continues the construction 
of abortion care as in some way exceptional. It is important, as Nathan Emmerich writes, 
that this is challenged: ‘Reproductive services should be a basic part of mainstream 
healthcare and they should therefore be delivered by the same health service that pro-
vides other basic services’.131 Normalising abortion care within publicly run and funded 
health services is at the centre of our proposals.
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Decriminalisation, medical abortion, and telehealth have each been heralded as poten-
tially changing the landscape for the provision of abortion care. Each of these develop-
ments is important, yet as demonstrated with decriminalisation, each has significant 
limitations. EMA is currently restricted to the first 9 weeks of pregnancy. It also typically 
has a lower success rate and higher incidence of side effects than surgical abortion.132 
The increased availability of EMA, if not accompanied by a concomitant focus on sus-
taining and extending surgical services, has the potential to limit choice through the 
withdrawal of surgical abortions, in turn limiting the experience and skills of health care 
providers.133 This has implications not only for choice, and those seeking care after 
9 weeks of pregnancy, but also for the availability of surgical abortion where this may be 
necessary in a clinical emergency. Telehealth is an essential response to Australia’s geog-
raphy. The country is the size of the continental United States and yet has the population 
of Texas. This makes equitable service delivery across all sectors challenging. Telehealth 
does not, however, remove the need for all travel and does not meet the needs of all ser-
vice users. It also relies on EMA, potentially amplifying the limitations that reliance on 
this method can create. In looking towards the 2030 time frame set by the National 
Women’s Health Strategy and the SDGs with which we started, the promise of these 
developments cannot obscure a fuller consideration of their limitations. This is true for 
all jurisdictions addressing continuing inequities in access to abortion care.

This returns us to the role of law. As already noted, as a public health tool law can 
deliver the social coordination needed to create the conditions for greater health equity.134 
Thus, it has a key role in securing equitable service delivery after decriminalisation. This 
is essential to move from abortion-permissive to abortion-supportive regulatory 
regimes.135 This includes driving policy that mandates provision of medical and surgical 
abortion in public hospitals and publicly funded clinics. Law can also address other ser-
vice weaknesses including data collection and the provision of high-quality information 
that is accessible to different service users. As the Lancet-O’Neill Commission noted, 
the most just and effective public health laws are evidence-based, equity promoting, 
and multisectoral.136 This will require political will, and – as such – organised political 
pressure from activists and advocates will continue to be essential.
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