


The Indian Parliament: Deliberation and Representation

Whatever else a parliament does, it must deliberate and it must serve as a representative body. The idea of deliberation is key to the distinctiveness of the sphere of legislating. As opposed to the executive—and this is not to say the executive need not deliberate—the very point of a legislature is to debate and consider rival positions on how society should be governed. “It is surely part of our normative image of legislatures that they are bodies where deliberation takes place”, Jeremy Waldron (1995, 654) notes.  But deliberation in parliament differs in a crucial way from discussions at, say, an academic seminar or business meeting. For another core feature of the parliamentary forum consists in its status as a representative assembly (Selinger 2019). Consider, for instance, the large numerical size of parliamentary membership and the traditional presence of more than one political party in the legislature. These features underscore the importance that, normatively, attaches to the idea that different groups of people, preferences, and interests should be represented in the parliamentary process. Together, these normative ideals of deliberation and representation serve as regulatory ideals through which we can evaluate and re-assess how a parliament functions. 

There are various concerns that we might raise about the deliberative and representative capacities of Indian parliament. First, there have been concerns raised about the insufficiency of opposition rights in Indian parliamentary procedure. There is no constitutional recognition for opposition rights in India. Since 2014, the Speaker of the Lok Sabha has refused to recognise an official “Leader of Opposition”. In doing so, speakers have drawn on a “direction” framed in 1956 by the speaker at that time, GV Mavlankar. Direction 121 limited recognition of a parliamentary party to a party that held at least 10 percent of the total seats in the Lok Sabha. Many have suggested that the speaker’s view is based on a misreading of the law (The Wire 2019; Ramkumar & Singh 2022). According to the Salary and Allowances of Leaders of Opposition in Parliament Act of 1977, the leader of the opposition party with the largest share of seats in the Lok Sabha should be designated as the Leader of Opposition. Arguably, there is a case for constitutional rather than merely statutory acknowledgment of the opposition’s role in parliamentary democracy.  There is, however, a deeper underlying question about the rights of the opposition in India that go beyond its recognition. Opposition rights require, among other things, empowering legislators outside the governing party (or coalition) through constitutional and parliamentary procedural means. These include procedural devices facilitating their agenda-setting power, access to information from the government, and access to funding for their work while in opposition. The absence of such mechanisms has important deliberative costs insofar as it hinders robust scrutiny and discussion over government legislation. But it also has implications for representation. Without robust mechanisms for opposition rights, parties and legislators who enjoy considerable electoral support and represent a large proportion of the electorate are unable to operate effectively in parliament. 

Second, there remain important concerns about the role of the speaker and its implications for parliamentary functioning in India. In the first instance, the speaker has the power to disqualify members under the anti-defection law, a law that I discuss in greater detail below. Crucially, the speaker exercises a quasi-judicial power in adjudicating whether or not a legislator attracts the penalty of disqualification under this law. There have been concerns about vesting such power in the speaker when such an office-bearer remains linked to a political party. The speaker of the Lok Sabha is elected through a majority vote, allowing the majority party (or coalition) the ability to appoint an individual of their choice to this role. The speaker is not, moreover, required to untether themselves from their party upon taking up their role. The exercise of the power to disqualify members under the anti-defection law, therefore, raises frequent concerns about partisan conduct on behalf of the speaker. There is, moreover, a second way in which the partisan affiliations of the speaker become salient. The speaker of the Lok Sabha also has the power to certify a bill as a “money bill”, overcoming the need for approval in India’s second chamber (Rajya Sabha). Indeed, critics have charged that this certification has been used arbitrarily to avoid the need for the Rajya Sabha’s approval in cases where a bill should not have been deemed a money bill (Datta et al 2017; Parthasarathy 2019). 

Both, the insufficiency of opposition rights, and potential partisan bias by the speaker, pose concerns from the perspective of parliament’s capacity to represent and deliberate. In this chapter, however, I focus on two further features of parliamentary democracy which are relevant to these core functions: its anti-defection law and its reliance on indirect election in the Rajya Sabha. The first of these was a somewhat late introduction to India’s constitutional design. The anti-defection law, enacted in the fourth decade after independence, entered via the fifty-second amendment to the constitution. The law constitutionalised strict party unity, removing (or considerably minimising) the legislator’s autonomy vis-à-vis their party. The second feature I explore in this chapter has been present from the very start of parliamentary democracy in India; indeed, it precedes it. The Rajya Sabha, unlike the Lok Sabha, is an indirectly elected chamber. Indirect election was, in part, historically advocated as a measure to circumvent the shortcomings of direct suffrage in a polity whose electors were viewed with suspicion. I argue that taking deliberation and representation seriously should lead us to rethink the anti-defection law and the reliance on indirect election as an alternative to direct election.  

1. Deliberation and the Anti-Defection Law
The anti-defection law (ADL) was enacted through the 52nd amendment to the Indian constitution. It emerged in response to concerns over party indiscipline, especially in the context of state assemblies where instances of floor-crossing were deemed responsible for government instability.  Crucially, however, the ADL did not merely forbid floor-crossing. It also attempted to prevent cross-voting. A legislator crosses the floor when they surrender the party whip, giving up membership to the party under which they were elected to the legislature. By contrast, a member cross-votes when, although they wish to remain a member of the parliamentary party of their respective party, they vote contrary to its whip’s instruction on a given legislative proposal. I want to argue that the ADL’s strike against cross-voting has significant adverse implications for parliament’s capacity for deliberation. 

[a] Deliberation: Two Conceptions
It is relatively straightforward to suggest that parliament should deliberate. But what is deliberation for? Reflecting on why a practice is necessary may help, in turn, address what that practice should look like and how it should be evaluated. At a fairly basic level, deliberation involves “mutual communication that involves weighing and reflecting on preferences, values, and interests regarding matters of common concern” (Mansbridge et al. 2015, 27). But there are different views of why we ought to deliberate; and with varying normative ends in mind, there emerge divergent characterisations of the very concept of deliberation. The first view, the epistemic conception, suggests that democratic deliberation is about problem-solving. As Helene Landemore argues (2013, 97), “Problem-solving aptly describes a lot of what the deliberation among representatives in national assemblies is supposed to achieve, whether these assemblies are trying to fix the national health care system, come up with ways to regulate bankers' compensations, or deal with environmental issues”. From the epistemic democrat’s perspective, legislative deliberation should ideally be a form of “trial by discussion” (Leydet 2015, 235). It should aim to weed out good from bad arguments and ensure that the force of the better argument prevails in the legislative process. 

But the epistemic conception is not the only available on for describing the purpose of deliberation. On a proceduralist conception, the point of democratic discussion is not to track ‘truths’ or to deliver the ‘right’ solutions to collective problems. Instead, the problem that democracy responds to is the ineliminable conflict and disagreement that characterises political life. Laws are binding on all persons including those who may vehemently disagree with their content. As such, democratic deliberation should aim at political justification for the exercise of such coercive power. Political justification is the “means by which decision making acquires an identifiable rationale, one that can be scrutinised and evaluated by those whom decisions will affect”. (White and Ypi 2016, 55). From the proceduralist viewpoint, this process of justification confers legitimacy on democratically enacted laws. Deliberation allows us to describe laws made by such a process as democratically legitimate rather than simply exercises in brute coercion. 

The proceduralist conception gives us an entirely different way of conceiving legislative deliberation compared to its epistemic counterpart. It discards the idea that participants in parliamentary discussion should strive to test the pros and cons and arrive at decisions based on the exchange of arguments. Mid-twentieth century commentary over parliamentary democracy in Britain point to a different purpose that such discussion is intended to serve. Harold Laski, for instance, writing about the House of Commons, noted that “the result of a debate is known before the discussion is taken”. But this was not a bug. “That, after all, is what the party system is for”, Laski noted (1938, 156-57). It was “foolish”, he insisted, “to imagine that, in matters of debate a member must make up his mind upon each separate item the House decides”. This was a decisive renunciation of the classical ideal of parliament as a deliberative assembly engaged in a trial by discussion of laws and executive policy. Parliament’s proper function, according to Laski, was now to inform the electorate through debates conducted within its halls. The key factor, then, was the influence of parliamentary discussion on electoral opinion outside the floor of the legislative assembly. While a government could use its party machinery to resist challenges within parliament, it could not “suppress the reverberations of a debate in the public press, and, through that, in all the talk of the clubs, the taverns, and the morning and the evening trains” (Muir 1940[1930], 238-39). The proceduralist/public justification view centres the external audience, namely voters, rather than internal participants of legislative discussion. It stresses parliamentary debate’s potential in alerting voters to salient points of partisan conflict and clarifying the terms of political debate. From this perspective, legislative discussion should be evaluated by its capacity to make clear the underlying structure of a given policy disagreement, and assist voters better understand competing positions. 

[b] ADL and its Deliberative Costs
From an epistemic perspective, there are at least two ways in which the ADL poses a problem for deliberation. The first has to do with the concentration of power it entails towards a small section of the political elite. The second concerns the way in which the ADL undermines bicameral division of labour. Concentration of power in a democracy is considered bad for all sorts of reasons. But it is not straightforwardly clear why such concentration of power might be epistemically damaging. That is, why should concentration of power affect the legislature’s ability to solve problems effectively? The reason for this has to do with the importance of plurality and disagreement to good decision-making. As epistemic democrats note, careful attention to varying views is not just good manners; nor is it just a matter of giving everyone a ‘fair hearing’. It’s about good problem-solving. Arriving at sound decisions necessitates considering social problems from many different perspectives. Concentration of power undermines this multi-perspectival process. Parliaments around the world typically consist of several hundreds of members. This large size is a potential asset from an epistemic perspective. Armed with a multitude, the legislative assembly can serve as a forum for problem-solving that brings many different perspectives to bear on any given decision. By removing power from the hands of the many MPs and transferring it to a select few party whips, the ADL undermines this important epistemic asset. 

Further, the Indian parliament is not merely a large assembly, it is also a bicameral assembly. Bicameralism, too, could be understood as a potential epistemic asset that can facilitate better decision-making. Why should the legislature have two chambers? One argument in favour of bicameralism notes its value as a second-opinion mechanism. Having legislation enacted by two different chambers offers an added opportunity to rectify errors and improve the quality of bills. However, if the ruling party enjoys a majority in both chambers, the ADL undermines this opportunity for a second opinion. This is because the party with a majority in the Lok Sabha can use the party whip to ensure passage of a bill through both chambers of parliament. The Rajya Sabha cannot independently evaluate bills if its members, just like their counterparts in the Lok Sabha, are merely supposed to comply with the instructions of their party whips. 

So far, I have emphasised why, from an epistemic perspective, the anti-defection law undermines parliamentary deliberation. But as we noted above, the epistemic account is not the only one available in conceptualising why the legislature should deliberate or what parliamentary discussion should entail. We ought to, before formulating any final conclusion, consider whether the ADL is compatible with the proceduralist version of parliamentary deliberation. As we noted in our discussion of the proceduralist/public justification account, the role of parliamentary discussion consists in clarifying the terms of disagreement on a given bill or policy for the external public. Parliamentary discussion should aim to highlight the dimensions of disagreement, allowing voters to see why different actors in a debate oppose each other, and subsequently judge matters for themselves. The constraints imposed by the ADL on legislative deliberation undermine parliament’s capacity to offer this map of opinion. By excluding internal dissent within parties, it prevents voters from seeing how internally variegated parties, in fact, are. It fosters sharp polarisation by making invisible—or less accessible—by foregrounding homogeneity when there may actually be internal heterogeneity of opinion within a party. This can discourage voters from noting how, given the ideological leanings or programmatic commitments of their respective parties, they might actually be able to endorse positions held by supporters of a different party. Consider, for instance, a debate on education policy. It may be useful for a conservative to see how, given conservative premises about merit and competition, one might come to endorse a case for greater investment in state schools and universities. 

Here, one might object that I have exaggerated the deliberative costs of the anti-defection law. Our objector could note that the ADL has to do with voting for or against a given legislative proposal. After all, the ADL is, at least in theory, unconcerned with deliberation. MPs could continue to discuss and debate matters in parliament even if they were ultimately bound by their party whips. In Kihoto, the petitioners had argued that the law “violates an elective representative’s freedom of speech, right to dissent and freedom of conscience” (Supreme Court of India 1992, 688). However, the court noted that the disqualification imposed by the ADL “must be so construed as not to unduly impinge on the said freedom of speech of a member”. 
Yet, despite the court’s attempt to separate freedom of speech from the act of casting a dissenting vote, the two are closely linked. By prohibiting cross-voting, the ADL poses structural constraints the ability of legislators to express dissenting opinions. It does so by altering the incentive structure within which legislative debate is typically embedded. This is, first, because it significantly reduces the incentive to formulate opinions contrary to those of one’s party. Formulating opinions on a bill or policy proposal is a costly exercise. It requires legislators to gather or interpret evidence about the potential impact of a policy. Further, it involves assessing competing principles involved in a given policy debate. It can also require attention to different stakeholders’ views, reaching out to persons affected by a potential policy change, and evaluating their position in relation to others affected by that change. As these brief remarks indicate, adjudicating one’s position on legislative business is not a cost-free exercise. Indeed, it is a cognitively demanding task. If, however, a legislator has little ability to contribute to policy change because they are unable to cast an independent vote, then there is little incentive to engage in this demanding exercise. A second structural constraint has to do with how the ADL stifles the expression of contrary opinions. Even when legislators do formulate an independent opinion, its expression can be constrained by their inability to cast an independent vote. If a member of parliament were to criticise their party’s position, they would typically be expected to vote against it. To not do so would open them to a charge of hypocrisy. As I have argued in my previous work:
If one criticises the[ir] party on a wide range of issues, or vehemently so on some particular issue, electors might ask why one yet continues to remain member of that party and vote in accordance with its whips. ‘Why not just vote against your party if you disagree that much’, electors could ask. Party leaders could raise the cost of cross-voting by penalising dissenting voters. At the same time, legislators do not wish to be viewed as hypocrites. As a result, putting up a façade of consistency means that one is unlikely to express opinions contrary to that one is required to vote for (Bhatia 2020, 260). 
A third structural constraint has to do with the reduced uptake that dissenting opinions are likely to receive under the ADL. When MPs can cast a dissenting vote, this gives party leaders reason to address their concerns or even incorporate their opinions on a legislative issue. Indeed, the Kihoto judgment recognised this when it stated that: “A political party functions on the strength of shared beliefs” (Supreme Court of India 1992, 694). Dissent within the party, the court noted, “will not only embarrass its public image and popularity but also undermine public confidence in it” (Supreme Court of India 1992, 694). Indeed, it is precisely for this reason that party leaders typically seek to avoid any potential embarrassment or electoral setback that public dissent may generate, by engaging with their backbenchers. The ability to dissent publicly grants backbenchers a “latent power” (Dorey 2014, 141), which they can exercise behind the scenes. On the other hand, the ADL removes incentives for party leaders to avoid costs associated with public dissent by reaching out to dissenters. Instead, it removes this threat by precluding the ability of a legislator to hurt their party’s public image. In doing so, it significantly reduces chances that their dissent might secure any uptake. This, therefore, stands as a further structural barrier to the expression of dissenting opinions. If contrary opinions are unlikely to receive engagement, legislators must bear all attendant costs with little to gain. 

In sum, the ADL adversely affects the legislature’s capacity for deliberation, whether deliberation is conceived in epistemic terms as a problem-solving exercise, or in proceduralist terms, as an exercise in public justification. It does so, I have argued, by effectively altering the numerical size of the decision-making body, undermining bicameral division of labour, and downplaying the internal diversity of opinions within parties.
[c] Mitigating the Deliberative Costs of ADL 
One implication that might follow from the above discussion is that the ADL needs revisiting at least in respect of its cross-voting clause. There are good grounds, given the implications of that clause for legislative deliberation, to amend the ADL and permit legislators to vote freely. Parties may, of course, continue to apply their own internal sanctions on dissenters, as they do in parliamentary democracy around the world. And indeed, one should be wary of thinking that the elimination of the ADL would generate a complete breakup of the party system and produce free-for-all legislative discussion. Indeed, party leaders hold multiple ways of producing internal agreement within the party. The use of rewards (allocation so ‘safe seats’, foreign visits, cabinet or committee positions), and punishment (de-selection, removal from committees, allocation to electorally challenging constituencies) would continue to remain tools that party leaders can wield over their backbenchers. But removing the threat of disqualification from parliament would be an important step towards levelling the playing field between party leaders and their backbenchers. At present, the ADL stacks the odds, already loaded in favour of party leaders, against backbenchers, removing even the limited power they have to express dissent and have their opinions considered. Dispensing with the cross-voting clause of the ADL would create space for a political process whereby party leaders are more likely to engage with dissenters in their ranks. The creation of this space, as we have seen, is critical in securing epistemic and proceduralist benefits of legislative discussion. 

But what if the ADL is here to stay? Are we doomed to deliberative failure if the cross-voting clause continues to remain a feature of Indian parliamentary democracy? In my previous work with Sam Bagg (2022), I have argued that democratic values are “multiply realisable”. Our concept of multiple realisability is intended to take the pressure of any one institution or institutional rule insofar as the realisation of values like deliberation is concerned. Multiple realisability encourages us to ask how, given the constraints imposed on the pursuit of a democratic value by some institution, other institutions could be reformed to mitigate this deficit. In what follows, I explore how, short of amending the ADL, other democratic reforms might help mitigate the deliberative deficits generated by the cross-voting clause. 

[i]     Political parties
The greater distribution of power within political parties could serve as one way in which some of the deliberative costs of the ADL might be mitigated. Greater deliberation within the party can ensure that decision-making over policy is not the prerogative of a select few. If intra-party deliberation is inclusive, this might allay some of our concerns over the fact that legislators are bound, in parliamentary decision-making, by the instructions of their party. For intra-party deliberation to perform this function, and to be sufficiently inclusive, though, it important that internal party structures are empowered. In other words, policy-making forums within the party would require a degree of independence, such that its members cannot be easily removed by senior party leaders. 

While inclusive intra-party deliberation may help mitigate the epistemic costs of the ADL, mitigating its proceduralist costs would require visible intra-party deliberation. Recall that the proceduralist view of legislative deliberation requires laying out the terms of disagreement, enabling voters to see competing arguments on any policy debate. If parliament is unable to perform this role, and intra-party debates are to perform it instead, then party debates, like parliamentary proceedings, would need to be public, in order to give them greater visibility. This would mean removing the secrecy that typically characterises internal party discussions and asking that parties debate policies internally, allowing the public insight into the variety of opinion that exists within a party. 

The proposal for inclusive and visible intra-party debate might seem idealistic, but there a legal and conceptual basis for this position. In my previous work, I have argued that, in the context of the ADL, the party comes to serve as a quasi-legislative entity (Bhatia 2021). The constitutional status of the party in common law has been a long-standing question, with different positions on whether the party should be viewed as a private entity—purely a creature of contract—or as a quasi-public entity, a private body that performs public functions. I argue that we can fruitfully see the party operating under an ADL as enjoying a status even stronger, in important respects, than a quasi-public body. The party is not just a private body that discharges functions of interest to the public. Rather, the ADL transfers power away from the MP to the party whip. How the party whip exercises that purpose and to what end, in turn, are questions that turn on the constitutions of different political parties. Consequently, political parties come to enjoy ‘slices’ of legislative power. As a result, it is reasonable to assume that whatever constraints and principles apply to legislative power should apply to sites that hold legislative power. When political parties act as quasi-legislative entities, they should be bound by the principles and values that govern the law-making process. 

This inference is not entirely fanciful. Consider Zulfiqar Ahmed Bhutta v Federation of Pakistan (2017) in the Supreme Court of Pakistan. The case involved a petition calling for the disqualification of Nawaz Sharif as the head of the Pakistan Muslim League-N. Sharif had previously been convicted of corruption, and, consequently, disqualified from the legislature in Pakistan as a result of its Election Act. The petitioners in this case insisted that Sharif could not, while he was disqualified from parliament, nevertheless control legislators in his capacity as the Party head. The Supreme Court agreed with this reasoning, arguing that the anti-defection law, read together with the party’s constitution, effectively transferred dominant legislative authority to Nawaz Sharif. If, as per the Election Law, Sharif had been disqualified as a legislator, the same principle would also transfer to his role within the party. The judgment, therefore, constituted a significant recognition of, both, the legislative role of the party leadership as well as the constitutional implications that followed from this status. 

Contrast this with the Indian judiciary’s approach to party constitutionalism under the ADL. 
In one of the few cases filed by a party member against his organisation, Anil Thomas petitioned a High Court in India, asking it to instruct the Indian National Congress to conduct its internal elections as per the party’s constitution. The case was heard by a judge, who dismissed Thomas’s petition, arguing that the party was a voluntary organisation, and that its internal matters were outside the purview of judicial intervention:
Whatever activities a political party or its members carry out amongst the public and in the public domain, are voluntary activities, borne out of a desire to do public service or as found by the Hon'ble Supreme Court, in their endeavour to capture State power. There is absolutely no public duty enjoined upon a political party when they are out of power.[footnoteRef:1] [1:  Anil Thomas v Indian National Congress in the High Court of Kerala, Civil Writ Petition No.31413 of 2017 (B), 6 December 2017, para 21. ] 

The judge, therefore, ascribed to the paradigm that conceptualises parties as private, contractual activities. This was surprising because, as the judge noted, even private organisations can become subject to principles of constitutional law once they perform quasi-public functions. This, in fact, is now settled law in the Indian constitutional system (cite!). In a case involving the Board of Control for Cricket in India, a private body regulating the sport, the Supreme Court had intervened—by some accounts, rather aggressively—to ensure that internal elections were held in a fair and transparent manner (cite). In the Anil Thomas case, though, the judge insisted that even though the BCCI was a quasi-public body, a political party could not be conceptualised in the same manner. After all, the judge argued, ‘When in a majority, the executive Government comprised of elected members of the political party and in law making the Legislature; are the two collectives who wield the power and authority’.[footnoteRef:2]  [2:  Ibid., para 22. ] 


The High Court judge’s reasoning in this case can be criticised on at least two grounds. First, the outcome demanded by the petitioner, namely the organisation of internal elections, was actually consistent with the judge’s view that the party was a voluntary organisation. After all, the party involves contractual relations, which, though they are voluntary, are binding on all members. Since the constitution of the party, qua contract, required internal elections at specified elections, Thomas was entitled to demand enforcement of such conduct. Moreover, the judge missed the mark when he insisted that the legislature performs the function of law-making. As I have argued, once we take cognisance of the anti-defection law, the party emerges as the constitutionally recognised legislative actor. Indeed, that is the conclusion that the Supreme Court of Pakistan arrived at in Zulfiqar Ahmed Bhutta v Federation of Pakistan. The Court, as I have noted, acknowledged that the presence of an anti-defection law had implications for the internal life of the party. Since the ADL transferred legislative power to the party, the party’s internal rules and structures were not impervious to regulations that governed the parliamentary process. 

[ii]    Legislative committees
Another way in which the deliberative costs of the ADL might be mitigated would be through reform of parliamentary committees. This is, first because such committees can enhance the epistemic quality of decisions. In the absence of whips, legislators can scrutinise bills freely, offering a critical perspective on their own party’s line. This enables engagement with a wider range of views than merely those endorsed by party elites. Committees can also enhance their own cognitive diversity through public engagement, aimed at incorporating a greater variety of perspectives (Hendriks & Kay 2017, 15-16).[footnoteRef:3] If, consequently, legislative committees are able to manifest inclusive deliberation, the reduction of parliament’s effective numerical size due to the ADL may be slightly less concerning.  [3:  For examples of citizens’ involvement in legislative processes, see Hendriks, C. and Kay, A. (2017). From ‘Opening Up’ to Democratic Renewal: Deepening Public Engagement in Legislative. Government and Opposition. OnlineFirst: 07 August 2017, 15-16. ] 


Second, committees can also play a significant role in legislative deliberation viewed through the proceduralist view. They can serve as devices to “interrupt the flow of government legislation” (Thompson 2015, 48), forcing ministers to provide an account of their proposed bills. Although like the floor of the legislature, committees are also frequently characterised by partisan behaviour, they also possess features that enable conversation across difference. Committees can facilitate the formation of connections between legislators, providing small forums where they can acquire familiarity, and develop collegial connections between members of different parties (Kirkand 2014). Moreover, some committees are characterised by stable membership, which also promotes greater familiarity and collaborative action with other legislators (Arter 2003, 76; Levy 2009, 15-16). Such forums can, therefore, foster the kind of reciprocity that enables legislators to speak across party lines. Opening up the proceedings of these committees to the public would, in such cases, allow greater understanding of the different positions on a debate in the way the proceduralist view demands. 

So, at least in theory, parliamentary committees could mitigate the deliberative costs introduced by the ADL. But are parliamentary committees in India, in fact, able to do so? The Indian parliament has, broadly speaking, two kinds of committees: ad hoc and standing committees. Ad hoc committees are appointed for a given purpose and will dissolve once they have discharged this purpose. The Indian parliament allows either chamber to refer a bill to an ad hoc committee of the Lok Sabha or Rajya Sabha or a joint committee comprising members nominated by both houses. Standing committees, on the other hand, are permanent. There are various such committees devoted to finances (like the Committee on Public Accounts), parliamentary administration (like the Business Advisory Committee and the Committee on Ethics), and accountability (like the Committee on Government Assurances). Prominent among the standing committees are the 24 Departmentally Related Standing Committees (DRSC). Each of these committees is made up of 31 members, 21 of whom are nominated by the Lok Sabha speaker and 10 of whom are nominated by the Rajya Sabha chair. Among other things, DRSCs are asked to examine bills referred to them by the speaker/chair of either house. 

Our ability to assess the deliberative capacity of India’s legislative committees is, however, hampered by lack of research into their functioning. Let me start by outlining what we do know about the functioning of such committees. First, referrals to committees for scrutiny of bills has been on the decline. In the current Lok Sabha, a mere 16% of bills have been referred to such committees, which is a considerably lower proportion compared  to the previous Lok Sabha, and indeed under a fourth of the proportion of bills referred to committees in the 15th Lok Sabha (PRS Legislative Research 2022; 2024). This is a concerning trend insofar as we might hope that legislative committees could mitigate some of the deliberative costs introduced by the ADL. Second, the power to refer bills to scrutiny by a DRSC lies with the speaker of the Lok Sabha or the Chairperson of the Rajya Sabha.[footnoteRef:4] This enables the decline in referrals to legislative committees emphasised above. Rather than vesting the power to refer a bill to legislative committees in merely two officials, perhaps the committee system could be strengthened by promoting a default referral system or establishing a non-partisan system for referring bills to a relevant committee.  [4:  AN INTRODUCTORY GUIDE: DEPARTMENTALLY RELATED STANDING COMMITTEES, New Delhi: Lok Sabha Secretariat, p. 12).] 


As I noted, there are further dimensions of the working of India’s legislative committees which are harder to comment upon. In other legislative contexts, membership in such committees tends to be determined by party elites, allowing elites to cherry-pick legislators and exclude those who are likely to dissent (Russell and Gover 2017, 123; Gallagher 2000, 26). Party elites can also influence the work of committees in other, subtler ways. For instance, in Westminster, whips are able to influence the timetable for evidence-taking and control who gets invited as a witness by committees (Levy 2010, 540-542). These practices effect the potential epistemic contribution legislative committees can make and also threaten their ability to enact the kind of debate required from a proceduralist perspective. There is need for further research on the committee system in India to determine if, and to what extent, these concerns affect parliamentary committees. 

2. Representation and the Indirectly-Elected Chamber 
The legislature is supposed to be function, as I argued, in a representative and deliberative capacity. Having examined Indian parliament’s deliberative function, I focus now on its representativeness. In doing so, I explore a crucial, often neglected feature of the Indian legislature: its reliance on indirect election. The Rajya Sabha has a maximum strength of 250 members of which 238 are elected through indirect election through indirect election by state legislatures. The remaining 12 are appointed through nomination by the President (on the advice of the government). The constitution’s “nominations clause” (Article 80(3)) states that “The members to be nominated by the President..shall consist of persons having special knowledge or practical experience in respect of such matters as the following, namely: Literature, science, art and social service”. 
I argue that indirect election can be read as an attempt to distort representation, manifesting an epistocratic drift in India’s parliamentary democracy. Epistocracy, which means rule of the wise, has made a comeback in contemporary democratic theory in recent years. Drawing on scholarship purportedly demonstrating pervasive ignorance, some have argued that democracy is an unworkable ideal (Brennan 2016; Caplan 2011). They foreground what we might call the problem of democracy: the idea that democratic self-governance presupposes certain levels of knowledge about policy-making and governance that ordinary voters lack. Consequently, democratic institutions should be replaced, or at least checked, by epistocratic institutions which give greater political power to those with greater knowledge and expertise. The use of indirect elections for electing Rajya Sabha members, I argue, should be read—at least in part—as underpinned by an epistocratic suspicion about the capacities of ordinary Indian citizens. It responds to the problem of democracy by attempting to sever, at least for the second chamber, the connection between voters and their representatives, routing the choice of Rajya Sabha members through state legislators. I argue, however, for a reframing of the problem of democracy: the problem with democracy is not so much that it fails to choose wise leaders, but that it is susceptible to oligarchic drifts. The use of indirect election is unable to arrest this oligarchic drift and, in some ways, can facilitate it. 

[a] The Epistocratic Drift of the Second Chamber
There was little debate over the adoption of indirect election as the mode of election for Rajya Sabha members in the constituent assembly. In debates over the Government of India Act 1935—the predecessor to India’s post-independence constitution—the debate over direct versus indirect election was a contentious one. The original draft of the 1935 act provided for indirect election to both chambers of the federal legislature. After an amendment to the bill in the House of Lords, direct election was adopted for the upper chamber (Council of State), whereas the lower chamber (Federal Assembly) remained an indirectly elected one. As I have shown in previous work, an important argument for indirect election emphasised the magnitude of India’s constituencies. The “unwieldy and unmanageable” size of each constituency, given India’s size, was seen as precluding the kind of intimate contact between a representative and their electors that direct election assumed (Muldoon 2009, 146-149). Indirect election served as a way of overcoming this problem of magnitude, bridging electors and their representatives through intermediaries who could better monitor and sanction indirectly elected legislators. But there was another crucial argument for indirect election—one that emphasised the lack of education among the Indian masses. 

This argument was not wholly novel. Republican theorists like James Harrington and David Hume had similarly relied on indirect election as a mechanism for the selection of a “natural aristocracy” in their proposed Senates.[footnoteRef:5] The original design of the United States Senate was, in part, an expression of this republican vision. Elected by the state legislatures, the United States Senate was expected to “refine” the selection of representatives through a process of “successive filtrations”.[footnoteRef:6] This epistocratic understanding of indirect election was tempting to those who worried about vesting too much direct power in the hands of ordinary uneducated Indian citizens. As one member argued in parliamentary debates over the Government of India Act:  [5:  James Harrington, The Commonwealth of Oceana and a System of Politics 142, 38 (J.G.A. Pocock ed., 1992); David Hume, Essay: Moral, Political and Literary 522–3 (Eugene Miller ed., Liberty Fund 1985).]  [6:  The Federalist No. 10, at 53 (James Madison) (Lawrence Goldman ed., 2008); James Madison, [May 31, 1787], in 1 the Records of the Federal Convention, 45.] 

The basic difficulty of the problem is that the very great majority of the population of India have not yet reached the stage in which they can effectively or wisely be entrusted with self-government. The vast majority of the population, whether by reason of their poverty or the districts in which they live or their illiteracy, are quite incapable of taking the same part in politics as do the electors of this country and most European countries.[footnoteRef:7] [7:  HC Deb (10 Dec. 1934) (296) col. 90 (Viscount Wolmer) (UK).
] 

Notably, faith in a bicameral parliament with an indirectly elected chamber was not confined to colonial officials. Many Indian political elites in the interwar years supported the adoption of indirect elections to the second chamber even as they insisted that the lower house should be directly elected. The All-Parties Conference in 1928, culminating in the Nehru Report, worried about the “shouting and tub-thumping which a modern democratic election with a wide electorate involves”. Indirect election for the second chamber was necessary, therefore, so that “the right kind of men might be chosen” (All Parties Conference 1928, 94-95). By the time the constituent assembly met to debate the draft constitution twenty years later, the core features of India’s bicameral legislature were a settled matter. The post-independence constitution would be an inverted image of the 1935 act, with a directly elected upper lower chamber, but with indirect election retained for the Rajya Sabha. There was little debate over this configuration during the making of the constitution. KT Shah proposed an amendment that would make the Rajya Sabha a directly elected assembly. This amendment, however, was not moved and discussed in the constituent assembly.

Epistocratic suspicions about the capacities of ordinary citizens were, therefore, at least an important element of the indirectly elected nature of the Rajya Sabha. At this point, one might be tempted to note that this reading of the Rajya Sabha’s method of election overlooks its purpose in a quasi-federal establishment. The Rajya Sabha, as the Council of State, is supposed to represent the interests of the states.[footnoteRef:8] The method of selection reflects this purpose, as state legislators are expected to represent the interests of their respective states when choosing Rajya Sabha members. Yet, foregrounding the representation of states does not automatically entail electing members of the Rajya Sabha through the state legislators. Indeed, this argument supervenes on the judgment that state legislators are better than the citizens of their state at protecting the interests of their state. American constitutional history is instructive in this respect. Before the seventeenth amendment was enacted in 1913, the Unites States Senate, too, was an indirectly elected body. During debates over the amendment, critics urged that ordinary citizens were fully capable of protecting their states’ interests by choosing senators who would represent those interests. They did not need state legislators or the mechanism of an indirect election to safeguard their states’ interests. On the other hand, they also noted that mediating senatorial choice through the state legislatures meant that states’ interests were less likely to receive attention in the Senate. This is because state legislators’ choice of senators was not determined by the interests of their state, but by the political interests of their party. Legislators in the state assembly were not casting their vote for a senator based on their autonomous judgment about who would best protect their state’s interests. On the contrary, this judgment was conditioned by the party to which the state legislator belonged, and that party’s interests in a larger majority in a federal legislative chamber. I return to this point and the implications of party control of indirect elections in section 2 below.  [8:  As I have argued elsewhere (Bhatia 2022), the Rajya Sabha, like other second chambers, is a complex body which tries to achieve many ends. My reading is compatible with the idea that the Rajya Sabha is primarily intended to serve as a “federalist” component in Indian parliament. However, it pushes back against the suggestion that indirect election is a mechanism for that particular end, rather than a different end (ie epistocratic protection against less capable citizens). 
] 


If the epistocratic drift of the Rajya Sabha was reflected in its mechanism of indirect election, it appeared still more clearly in a neglected aspect of India’s second chamber: its nominated members. Under the nominations clause in the constitution, the executive appoints up to twelve members of the Rajya Sabha. These nominated members comprise “persons who have special knowledge or practical experience in respect of such matters as literature, science, art and social service”. The initial draft of the constitution had proposed the election of twenty-five persons through five panels: (1) National language and culture, literature, art, education and such professional interests as might be defined by an Act of the Federal Parliament; (2) Agriculture and allied interests; (3) Labour; (4) Industry and commerce including banking, finance accountancy, engineering and architecture; and (5) Public administration.

This proposed clause was based on the Irish constitution’s provisions for the selection of its senators. The incorporation of these panels in Ireland was underpinned by an antipartyist approach, aimed at establishing a “a senatorial house without the influence of party (Cahillane 2012, 65)”. The vocational panel, leaders in Ireland expected, “would have an important filter effect, ensuring that candidates of an appropriate quality were put forward” (Coakley 2005).[footnoteRef:9] Already by 1943, concerns had emerged in Ireland that the panels had not worked as intended.  [9:  J Coakley, 'Ireland's Unique Electoral Experiment: The Senate Election of 1925' (2005) 20(3) Irish Political Studies 231, 236.] 

In 1943, a commission formed in Ireland to examine the functioning of these panels had lamented that they had not resulted in the selection of “those who are most eminent in their professions or callings, but those who are most likely to be acceptable to the political parties”.[footnoteRef:10] The panels were discarded from India’s draft constitution after feedback from the then Taoiseach, Eamon De Valera, to the constituent assembly’s advisor, BN Rau. [10:  Report of the Commission on Vocational Organisation 1943, cited in Report on the Committee on the Constitution (Dublin: Stationery Press, 1967), 128. ] 


The nominations clause eventually adopted by the constituent assembly reduced the number of nominated places in the Rajya Sabha from twenty-five to twelve. Yet, it attempted to secure, by different means, the Irish constitution’s aim of securing the presence of “eminent” individuals in the second chamber. Persons appointed to the Rajya Sabha under the nominations clause would not have to prove their popular appeal within their field of expertise. Even the limited attempt to secure representativeness through vocational associations, as in the case of the Irish Senate, was discarded in favour of nomination by the executive. In the constituent assembly, the Indian nomination clause was defended as a mechanism for bringing into parliament persons who would feel “shy” in running for democratic office. Naziruddin Ahmad, for instance, argued that: 
It may be that at any future election we may lose Dr. Ambedkar himself, and there should be some means of bringing him in by a presidential nomination. Then there is the Rt. Honourable Mr. Jayakar. These are really great men of the Law and their addition, or rather the choice of the President in their selection should be very useful.
So far, I have argued that the adoption of indirect election (and a limited form of nominations) for the Rajya Sabha represents an epistocratic drift in India’s system of parliamentary government. Indirect elections were, in India, as in the US, expected to generate an unrepresentative chamber. This was a response to the perceived limitations of direct election and their application to a population that could not be relied upon to choose suitable representatives. Does this mean that India should follow the US in replacing indirect for direct election in its second chamber? 

[b] The Oligarchic Drift 
The idea that (direct) elections result in the choice of inadequately competent representatives has been part of the history of democratic and representative institutions. But the history of democratic thought provides another critique of democratic elections: their tendency towards oligarchy. Ancient democracies, as John McCormick reminds us, were wary of the self-seeking tendencies of wealthy elites. They expected such elites to pursue their own interests over the good of the wider population. This danger was particularly acute in the face of the aristocratic dimension of elections, whereby the wealthy could hold a monopoly over elected positions. They attempted to rectify this through the use of sortition, whereby lotteries were used to assign magistracies. This allowed for the allocation of offices across different classes in society, minimising the disproportionate power wielded by economic elites. In Italian republics, the use of random selection operated alongside class-specific eligibility stipulations for some offices, specifically aimed at enhancing the power of the plebians relative to patricians. 

Recent years have seen the re-emergence of a form of plebian constitutionalism which emphasises ways in which democratic elections are closely linked to oligarchic drifts (McCormick 2011; Vergara 2020; Harting 2024). This strand of constitutionalism “aspires to prevent socioeconomic inequality from translating into political inequality and, hence, better to ensure the liberty of average citizens” (McCormick 2010, 237). Advocates of plebian constitutionalism offer a different diagnosis on the problem of democracy from the epistocrat. They argue that democratic states, despite—and partly through democratic elections—resemble regimes of oligarchic control. They draw on empirical work which shows how the very wealthy tend to have disproportionate influence over policy outcomes in democratic states (Winters 2011). This political influence is facilitated by, but also helps consolidate, large inequalities of wealth in contemporary societies. Wealthy elites bear disproportionate capacity to engage in “wealth defence” measures through the democratic process (Winters 2011; Arlen 2019). 

Indian democracy is not immune from the threat of oligarchic capture. In the first instance, it, too, is characterised by major concentration of wealth. As a recent study has demonstrated, the top 1% of the country owns 40% of India’s wealth and 22.6% of its income (Bharti et al. 2024) The share of income that this top 1% controls is among the very highest in the world. As the authors of the study note, India is “now more unequal than the British Raj headed by the colonialist forces” (Bharti et al. 2024, 3). Indeed, the top 10% of India owns 60% of the country’s wealth. 

Moreover, the democratic process in India is open to capture by economic elites who wish to consolidate their concentration of wealth. In the aftermath of the Electoral Bonds judgment, new data has come to light on the identity of donors to India’s democratic parties. This data shows, first, how a small number of individuals and corporations contribute disproportionately to political parties’ funds in India. Twenty of the largest contributors, all companies, contributed over half the money received by parties through electoral bonds (Hindustan Times 2024). Further, nine in ten of contributions through electoral bonds were made through bonds of Rs 1 crore. As such, the finances received through electoral bonds came overwhelmingly from wealthy sections of the population. 

The uncovering of donors’ identities has also raised important questions about quid pro quo between donors and the party in power. By their very nature, quid pro quo arrangements are difficult to evidence. A policy beneficial to a donor may, after all, have been enacted for reasons unrelated to the donor’s contribution to a party. Policies that benefit donors of a party in government, however, warrant heightened scrutiny at the very least. Indeed, the unveiling of the electoral bonds’ data presents various cases where such scrutiny is apt. For instance, questions have been raised about the government’s policy on the allocation of the satellite spectrum which involves the use of satellites to provide broadband services. Shortly after the party received a Rs. 150 crore donation from a telecom company, it discarded the policy of competitive auctions for the spectrum (Newslaundry 2024). Instead, the spectrum was to be allocated through a discretionary process, by administrative order. The donor company went on to be the only organisation that obtained the license and space authorisation required for an entity to apply for the spectrum. This is one of several cases commentators have described as potential evidence of policy favours that donors have been able to obtain in return for contribution to party finances. Indeed, the Supreme Court judgment on electoral bonds acknowledged the problem of quid pro quo prevalent in India’s party finance regime. “The reason for political contributions by companies is open as day light”, the Court noted. “Even the learned Solicitor General did not deny during the course of the hearings that corporate donations are made to receive favours through quid pro quo arrangements” (Supreme Court of India 2024, 141-142). 

Let me sum up the argument so far. Following plebian constitutionalism, I have tried to show that democratic elections do, in fact, harbour a crucial pathology. This pathology, however, is not about the incompetence of representatives chosen through the electoral process. Rather, it consists in the nexus between elections and the consolidation of oligarchic power. Democratic elections risk reinforcing the power of wealthy sections of the population. The money required to run for office encourages quid pro quo arrangements between political parties and wealthy citizens on the one hand, and self-selection into democratic politics by the rich on the other. Insofar as indirect elections are a remedy to the democratic deficits of direct election, they should be able to remedy this oligarchic drift. I argue that they are not able to do so. 

As of 2024, 88% of Rajya Sabha members held assets worth more than Rs 1 crore (Association for Democratic Reforms 2024, 12). Indeed, almost 15% of the second chamber’s membership is made up of billionaires (Association for Democratic Reforms 2024, 13). The link between the Rajya Sabha and business, too, is worth noting. Over a tenth of the second chamber’s members are businesspersons. As previous commentators have noted, the Rajya Sabha offers a lucrative opportunity for businesspersons to exercise influence over policy-making (Scroll 2016; Deccan Herald 2022). Membership of the second chamber provides privileged access to the bureaucracy and the ability to become a member of committees where laws are vetted. For instance, Vijay Mallya, former Chairperson of Kingfisher airlines, currently facing extradition from the UK, was a Rajya Sabha member. During his time in parliament, Mallya was a member of the Consultative Committee for the Ministry of Civil Aviation and the Standing Committee on Commerce (Scroll 2016). Another Rajya Sabha MP, Shyama Charan Gupta, a beedi business owner, created controversy by questioning the link between bidi smoking and cancer. Gupta, whose business amounted to 1% of bidi trade in India at the time, was a member of a committee on subordinate legislation exploring the use of pictorial health warnings on tobacco products (Scroll 2016). 

As I noted previously, indirect elections—as critics in the US and India argued—were not immune from the pressures of party politics. State legislators, on this line of argument, do not vote as autonomous individuals, judging the suitability of a second chamber candidate (or their ability to preserve their state’s interests). Rather, state legislators’ choice of a Senate or Rajya Sabha candidate, would be based on the preferences of the national party to which state legislators belonged. To the extent that political parties are subject to oligarchic capture, there is no reason to think that their choice of second chamber candidates would be immune from such capture. Parties which rely on vast sums of money to compete in (direct) democratic elections are vulnerable to oligarchic capture. Once these oligarchic interests take root within parties, they can also influence parties’ choices in indirect elections.[footnoteRef:11] Viewed from this perspective, we can make sense of the other side of the Rajya Sabha’s link with wealthy business interests. If businesspersons stand to benefit from membership of the second chamber, parties, too, can gain advantage from promoting businesspersons to the Rajya Sabha. Offering membership of the Rajya Sabha can allow them to gain leverage over, and obtain financial contributions from, wealthy individuals.  [11:  The process for elections to the Rajya Sabha reinforces the strong hold that political parties enjoy in determining the composition of India’s second chamber. Until 2003, elections to the Rajya Sabha took place through a secret ballot. An amendment to the voting rules, however, has made it compulsory for state legislators to disclose their vote to agents appointed by their respective parties. As such, even though the anti-defection law is inapplicable to Rajya Sabha elections, parties continue to exercise strong control over these elections.   
] 


[c] Plebeian Constitutionalism and the Indian Parliament 
The Rajya Sabha, with its reliance on indirect election, attempted to grapple with the problem of democracy, addressing the putative deficiency of citizens through an epistocratic mechanism. The problem of democracy, however, can be reframed as one of oligarchy: the vulnerability and complicity of democratic institutions to oligarchic capture. An indirectly elected (and part nominated) Rajya Sabha fails to address that problem. Insofar as oligarchic capture generates a problem of representation, privileging the interests of the wealthy, the Indian parliament stands at risk of being highly unrepresentative of the society it is supposed to represent. 

To address the representativeness deficits of Indian parliament, I propose an outline for a new scheme of consultative citizens’ committees (CCCs). Such committees are intended to complement, rather than replace, the process replaced by the pre-legislative consultation policy (PLCP). The PLCP, adopted in 2014, proposed a set of guidelines for departments and ministries, for encouraging wider consultation in the making of laws. It stated that proposed legislation, justification for the legislation, its financial implications, and predicted consequences, should be placed on public record for at least thirty days. In addition, where such legislation is expected to affect a specific group of people, the PLCL asked for publicity of such materials aimed at reaching that group. Feedback collected from the public and stakeholders is to be fed back to the relevant department or ministry. The inadequacies of the PCLP has attracted concerns from commentators on India’s law-making process. There are, concerns about the implementation of the policy…Concerns can also be raised about the framework enacted by the policy. The pre-legislative consultative process is supposed to run for a mere thirty days. This leaves little time for groups to organise and respond to proposed legislation. 

A better formulated and implemented PLCP would, no doubt, mark a significant step towards greater representation in India’s law-making process. It would not, however, suffice to address the threat of oligarchic capture. First, such a procedure relies on self-selection……..Second, the pre-consultative process would continue to permit wide inequalities of voice. Groups and organisations with greater finances and resources at their disposal would likely continue to have a disproportionate voice even under a reformed PLCP. While civil society organisations, including those representing disadvantaged social groups, would have the opportunity to have their say, they would likely be outflanked by those who could organise more effective campaigns. Moreover, feedback received from the latter—groups with more resources and connections—may well obtain greater prominence from the relevant ministry once the consultative process concludes. 

I propose, therefore, the creation of randomly selected consultative citizens’ committees, to complement a robust pre-legislative consultative process. Here, it is worth adding that the traditional model of plebeian constitutionalism, grounded largely in European and North American experience, would require adapting to the Indian context. Elsewhere, random sampling is deemed sufficient to secure the selection of the “plebeian” class against the miniscule minority of socio-economic elites. In India, however, stratified sampling would be necessary to secure the representation of Dalit, Adivasi, and religious minority participants, among others. Indeed, the precise design of such committees should be based on widespread consultation, especially with traditionally disadvantaged social groups. 

In what follows, I can only provide a brief outline of what these committees would entail. Every time a bill is proposed in parliament, a CCC would be convened before a third reading. The CCC would be made up of a random sample of roughly one hundred citizens. Stratified sampling would ensure the representation of different social groups. Once chosen at random, citizens would be legally required to serve on the PLCC, although exemptions might be made for those with exceptional circumstances (such as care duties or health conditions). Members of the CCC would be remunerated in accordance with salaries to members of parliament. The term of the CCC would be no longer than six months, with regular sittings taking place over this period. The CCC would be presented with the bill and an explanatory document prepared by representatives of the government and opposition parties. They would also hear statements, and pose questions on statements, prepared by the government and opposition parties. The government and opposition parties would, moreover, nominate experts and stakeholders which the CCC would hear from and question during the course of consultation proceedings. Members of the CCC would eventually vote on the bill through a proposed secret ballot. If the bill were negatived, it would have to return to parliament, which would have to re-initiate the bill from the beginning. A new CCC would be convened before the third reading of the bill (which parliament may choose to amend in accordance with concerns raised by the prior CCC). The CCC would deliberate and vote again on the bill but would not be able to block its enactment at this stage. If it voted against the bill at this stage, parliament would have to discuss its vote, but could choose to override it. 

The CCCs proposed here would help alleviate, first, problems attached to representative deficits and the oligarchic drift generated by democratic elections. Democratically elected representatives, as we have seen, tend to be considerably wealthier than the average citizen, partly because of the funds required to run for office. Relying on sortition rather than election eliminates this advantage wealthy individuals enjoy. All citizen, regardless of their personal wealth or connections, have an identical chance of being selected for the CCC. Such councils, therefore, would serve as a representative sample of the wider citizenry. Second, the CCCs proposed here would also help mitigate some of the concerns raised by self-selecting consultative procedures. Rather than relying on a small, vocal minority or narrow group of civil society, they would open the consultative process to all citizens. Rules for compulsory service alongside random selection would generate committees are representative of wider society.

It is worth noting that there are shortcomings attached to political institutions that select members randomly rather than on the basis of election. Institutions like CCC are not, therefore, intended as silver bullets to resolve every concern about Indian democracy. Rather, the proposal for a CCC builds on a central insight that underlies the thrust behind bicameral parliaments: that elected assemblies, despite all their value, suffer shortcomings that inevitably accompany democratic elections. These shortcomings cannot be rectified, as I have tried to show, through an indirectly elected second chamber. On the contrary, addressing them requires the introduction of a non-elected element in parliament aimed to enhancing the representativeness of the law-making process. This non-elected element should consist, on the one hand, of self-selection in the form of pre-legislative consultation, where civil society actors and interested citizens can raise concerns and lobby parliamentary actors. On the other hand, it should consist of randomly selected CCCs that can address some of the shortcomings attached to representation through self-selection. 

Yet, one may legitimately raise concerns about the use of randomly selected CCCs. First, one might argue that CCCs would serve little purpose as they would be subject to manipulation or capture by political elites. Government officials in power or wealthy individuals may be able to co-opt these institutions, using them to legitimise parliamentary decisions. Second, there may be concerns raised about the moral standing of randomly selected citizens to offer feedback on legislation enacted by elected representatives. While these criticisms raise meaningful concerns, I argue that they are not insurmountable. Consider, first, the vulnerability of randomly selected assemblies to manipulation. Prior experience of “mini-publics”, randomly chosen assemblies, shows that such institutions are able to engage in meaningful deliberation, rather than serving as mere legitimating devices for elite decisions. Safeguarding their capacity for meaningful deliberation would require robust processes for choosing moderators and preparing briefing materials for CCC participants. Moderators would have to play a neutral role, facilitating deliberation. Participants would be briefed by partisans holding different positions on a debate, allowing them to hear from those who support a bill as well as those who oppose it. Ensuring that moderation and briefing operates in this way would require a robust process for selecting personnel responsible for the operation of the CCC. A selection panel mirrored on the now discarded process for selecting the Chief Election Commissioner might serve this purpose. It would involve selecting moderators and panellists through a committee comprising the Prime Minister, Leader of Opposition in the Lok Sabha, and the Chief Justice of India. 

As for the moral standing of randomly selected citizens, note that the institution of the CCC already makes allowance for the priority afforded to elected representatives. CCCs can merely vote to delay and mandate a reconsideration of bills enacted by elected representatives. They cannot veto parliament’s decisions, indefinitely block them, or even amend bills against the wishes of elected parliamentarians. The limited power CCCs enjoy, however, stem from the recognition that although elected legislators must have the ultimate say in parliamentary democracy, election is an imperfect mechanism for representation. The strict control of the party over legislative flows highlighted in the first section of this chapter, and the oligarchic drift attached to democratic elections, counteract parliament’s representative capacities. This is true even though party politics and democratic elections are, in themselves, valuable and necessary for the conduct of modern democratic politics. As such, CCCs serve simply as institutional mechanisms for mitigating some of the representativeness deficits attached to parliament without supplanting the priority of elected parliamentarians. 
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