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Abstract

The article examines the Italian approach to farming

enterprises' insolvency. In Italy, farmers were tradition-

ally excluded from the application of insolvency pro-

ceedings regardless of their corporate status. In the last

decade, they have gained limited access to special insol-

vency procedures developed for consumers and small

enterprises. The study seeks to compare the Italian per-

spective with the insolvency frameworks of the other

European Union (EU) member states and place the

Italian approach within the broader EU insolvency

framework. The article questions the validity of the Ital-

ian exclusion of farmers from the major insolvency pro-

ceedings in light of the modern rationales of insolvency

law (i.e., restructuring, rescuing and second chances).

In doing so, the article has a fourfold structure. First,

the article analyses the current Italian approach to the

insolvency of farming enterprises. Second, it compares

the Italian approach to the regimes concerning farmers'

access to insolvency proceedings of the other 26 EU
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member states. Third, it analyses the EU insolvency

framework concerning farmers' insolvency and evalu-

ates the impact of the Directive on Restructuring and

Insolvency on the rationale of the Italian insolvency

regime. Last, the article seeks to put forward policy rec-

ommendations for future reforms of farmers' insolvency

in Italy.

1 | INTRODUCTION

The relevance of food and, consequently, farming as the main means of food production is com-
monly recognised by governments worldwide.1 To mirror such relevance, the Italian legal tradi-
tion provides farmers with a special negative legal status that, among other things, prevents
them from accessing major insolvency proceedings.2 This article questions whether this
approach is justifiable and opportune in light of the rescue purpose of insolvency law, which is
also formalised by the European Union (EU) Directive on Restructuring and Insolvency.3 The
relevance of this question is pivotal—in this moment of turmoil in the international farming
community4—as it seeks to assess whether a more modern approach to farmers' insolvency
could foster more efficient restructuring processes for farmers. It is posed that enhancing
restructuring processes for farmers would support the maintenance of expertise and value in
sustainable farming practices.

In order to answer whether the Italian exclusion of farmers from major insolvency proceed-
ings is good practice, the article compares and contrasts farmers' accessibility to insolvency and
restructuring proceedings within the insolvency regimes of all EU member states. Conse-
quently, the methodology adopted by the article is mixed. On the one side, the article adopts
the traditional doctrinal method to evaluate the current Italian law. On the other side, the study
also adopts a micro-comparative approach. The study compares and contrasts an individual ele-
ment of the law (the farmers' ability to access insolvency and restructuring proceedings) among
the 27 EU member states. Furthermore, this comparative approach adopts the functional
method, which aims to analyse the function of legal institutions and compares legal institutions
that are functionally equivalent in different legal systems.5 In this sense, the article will analyse
equivalent—although diverse—national legal responses to farmers' financial and economic
distress.

This article is divided into four main parts. The first part provides an overview of the Italian
approach to farmers' insolvency. It analyses the legal status of farmers under Italian law and
the insolvency framework applicable to them. The second part of the article provides a compari-
son of the insolvency approaches adopted by the other EU member states. The third part con-
siders the broader EU insolvency framework, discussing the European Insolvency Regulation,6

the Directive on Restructuring and Insolvency,7 and the Directive proposal concerning the
harmonisation of certain substantial aspects of insolvency law8 to question whether the exclu-
sion of farmers from major insolvency proceedings is justifiable under the current EU approach.
Finally, the fourth part proposes reform recommendations to improve farmers' access to insol-
vency and restructuring proceedings in Italy.
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2 | THE ITALIAN APPROACH TO FARMERS' INSOLVENCY

The agricultural sector is extremely relevant in Italy. In 2018, the Italian economy counted
1,145,705 farming enterprises with a total of 912,100 employees and produced EUR 33 billion of
added value.9 Notwithstanding the economic relevance, farmers, regardless of their corporate
form, are excluded from applying to major insolvency and restructuring proceedings. This
section will discuss the legal status of farmers in Italy and their limited ability to access the
insolvency law system.

2.1 | the traditional legal status of farmers in Italy

Under Article 2135 of the Italian Civil Code, a farmer is defined as a sole trader who engages in
activities such as land and animal farming, forestry, and ‘connected activities’.10 Following the
definition, the provision specifies that farming activities are those that aim at the care and
development of a biological cycle or a necessary phase of the cycle of vegetables or animals that
use or can use the land, the forest or waters.11 In contrast, ‘connected activities’ aim at manipu-
lating, conserving, transforming, marketing and enhancing products obtained mainly from the
cultivation of land or forest or from the breeding of animals, as well as the activities involving
the supply of goods or services through the prevalent use of farm equipment or resources nor-
mally employed in agricultural activities.12

Italian law distinguishes farmers from other business operatives, as it provides for a ‘double
track’ approach. Under this ‘double track’ approach, separate legal frameworks apply to sole
traders (called ‘commercial entrepreneurs’) and farmers (called ‘agricultural entrepreneurs’).13

Moreover, farmers enjoy a particular legal treatment defined as ‘negative status’.14 Under the
negative status, farmers are excluded from the application of a variety of provisions that are
instead applicable to sizable enterprises carrying on a commercial activity.15

Historically, farmers who carried out agricultural activities as sole traders or in a simple
partnership were exempt from the obligation to register in the register of enterprises16 and the
obligation to keep book records.17 However, these exclusions did not apply when the farming
activity was carried out in a corporate form.18 Indeed, other forms of partnerships and compa-
nies that conduct farming activities are obliged to keep the books so that the members are
informed of the company's financial situation.19 Moreover, partnerships (other than simple
partnerships) and companies that carried out farming activities had to register in the registers
of enterprises because the corporate structure (form) was deemed to prevail over the farming
activity exercised by the entity (the substance).20 Nowadays, following legislative reforms, indi-
vidual farmers acting as sole traders or in simple partnerships are also required to register in a
special section of the register.21 Therefore, currently, all farming enterprises are registered in
the register of enterprises, although in different sections depending upon their corporate form
or lack thereof.

Moreover, regardless of their size and corporate structure, farming enterprises were histori-
cally excluded from the application of insolvency law.22 Insolvency proceedings are legal proce-
dures addressing the inability of a natural or legal person to meet their financial obligations
and pay their creditors when debts are due. Traditionally, insolvency law enforced the exit from
the market of inefficient business entities.23 However, more recently, insolvency law has broad-
ened its scope to include the rescuing and restructuring of entities in financial distress.24 Within
this context, rescuing and restructuring involve a variety of techniques and legal procedures
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that aim at averting the financial failure and closure of a business entity.25 These may include,
for example, the development of a payment plan to satisfy creditors, the sale of part of the busi-
ness to collect money to pay the creditors, or the reorganisation of the structure of the
business.26

Article 2221 of the Italian Civil Code, now abolished, and Article 1 of the old Italian Insol-
vency Act provided that only sole traders exercising a commercial activity (as opposed to a
farming or professional activity) are subject to the major collective procedures (i.e., fallimento
and concordato preventivo).27 Furthermore, the Court of Cassation has specified that the organi-
sation of the farming activity in a corporate structure is irrelevant for accessing insolvency pro-
ceedings, as in this case, the farming activity exercised by the entity (the substance) is deemed
to prevail over the corporate structure (form).28 Therefore, access to major insolvency proceed-
ings is granted exclusively to those companies that carry out a commercial—rather than
agricultural—activity and that meet certain dimensional criteria.29 Nevertheless, under the pre-
vious regime, there has been a gradual opening to allow farmers to access some restructuring
proceedings, such as debt restructuring agreements and tax debt settlements.30

Although the negative status of farmers has been slowly but steadily eroding,31 it is impor-
tant to understand the historical reasons behind such a peculiar treatment. Historically, there
have been a variety of factors that caused the Italian legislature to award farmers a negative sta-
tus. First, it needs to be pointed out that the Italian insolvency system derives from the mediae-
val institution of bankruptcy.32 In the Middle Ages, insolvency proceedings were reserved only
for mercatores, who traded goods in exchange for money or other goods. Therefore, it has been
suggested that the exclusion of farmers from insolvency roots back to this mediaeval limitation
adopted by the 1807 Commercial Code.33

Second, it has been suggested that farmers used less credit than other sole traders,34 and
their credit was often secured by security rights, creating proprietary interests over certain
assets belonging to the farmer.35 Third, the law of supply and demand is peculiar within the
agricultural market.36 On the one hand, the supply is inelastic as the price variations depend
upon the harvest.37 On the other hand, the demand is inelastic, as the produce satisfies primary
needs, and an increase in production plummets the price due to a diminishing marginal utility
of the produce.38 Moreover, it has been reported that consumers' income increases do not affect
demand for foodstuffs as much as for other types of goods.39

Fourth, there is an argument that suggests the factual insolvency of farmers has a less nega-
tive impact on the overall economy than the insolvency of a commercial sole trader. In other
words, it has been argued that there is a limited domino effect in the case of a farmer's insol-
vency over their suppliers and other stakeholders.40 Finally, from a political point of view, the
fascist regime celebrated the social function of agriculture and the economic weight of the pri-
mary sector, which, at that time, employed approximately half of the Italian population.41

Nevertheless, it has become clear that since farmers did not have access to collective insol-
vency procedures, they were left exposed to the individual enforcement procedures initiated
separately by individual creditors that attacked the debtor's assets repeatedly until exhaustion.
In practice, the exclusion that was developed to support farming activities ended up penalising
farming enterprises by depriving them of access to rescue and restructuring procedures.42

Such a result is particularly problematic in relation to the multifunctionality of the farming
enterprise.43 Indeed, farming activity is factually connected not only with the issues of food
security and food health and safety but also other relevant matters such as, for example, land-
scape management and upkeep of landscape amenities, creation of wildlife habitat and animal
welfare, maintenance of biodiversity, water management, improvement of water quality, flood
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control, water harvesting, and creation of wind energy.44 Consequently, it can be argued that a
modern system of insolvency law that allows farming enterprises to liquidate and restructure
efficiently would support sustainable agriculture and protection of the environment whilst fos-
tering rural development.

2.2 | The treatment of farmers within the new enterprise crisis and
insolvency code

In 2017, the Italian Parliament delegated to the Italian Government the power to develop a
comprehensive new insolvency law that should have incorporated all insolvency procedures in
one legislative text addressing all different types of debtors.45 This proxy led to the promulgation
of the Legislative Decree no. 14/2019 that established the Code of Enterprise Crisis and Insol-
vency (i.e., Codice della Crisi di Impresa e dell'Insolvenza—CCII).46 The CCII entered into force
on 15 July 2022 and, theoretically, applies a unified approach to insolvency. Indeed, Article 1 of
the CCII provides that the code applies to consumers, professionals, entrepreneurs, and farmers
as legal or natural persons.47 However, in practice, the code distinguishes between factual insol-
vency and over-indebtedness as trigger points for different insolvency procedures.48 On the one
hand, insolvency is defined as the status of a debtor unable to regularly meet their obligations.49

On the other hand, over-indebtedness is defined more specifically as a state of crisis or insol-
vency of a consumer, professional, minor enterprise,50 farmer, start-up, or any other debtor not
subjected to major insolvency procedures.51

Consequently, farmers are excluded from the application of major procedures, which are
the ‘judicial liquidation’ and the ‘preventive composition with creditors’. It is essential to note
that the exclusion of farmers from these major insolvency proceedings operates regardless of
the size and corporate form of the farming enterprise.52 This means that farming enterprises
cannot access these two types of insolvency proceedings even if, for example, they are incorpo-
rated as limited liability or public companies.

More specifically, Italian jurisprudence has held that the corporate form and company stat-
utes are irrelevant for establishing the exemption from the major insolvency proceedings.53 In
practice, the Court of Cassation has recommended that judges dealing with the insolvency of
farming companies should examine the nature of the company's activity to establish whether it
carries out a farming activity regardless of its articles of incorporation.54 Peculiarly, judges are
called to evaluate in the specific case whether the company carries out an agricultural activity
(i.e., the substance of the company) regardless of the corporate form of the company. Once it is
established that the activity pertains to the agricultural sector, then the application of the major
insolvency proceedings is excluded.

While it is clear that major insolvency proceedings do not apply to farming enterprises, it is
not completely clear which minor insolvency proceedings apply under the newly established
CCII. On the one side, the CCII provides some procedures and tools which are certainly appli-
cable to farmers,55 such as:

i. The negotiated composition for the solution of the enterprise crisis (i.e., composizione
negoziata per la soluzione della crisi d'impresa);56

ii. the simplified arrangement for the liquidation of assets (i.e., concordato semplificato per la
liquidazione del patrimonio);57

iii. the minor arrangement (i.e., concordato minore);58 and

CASASOLA and SALVADORI 165

 10991107, 2025, 1, D
ow

nloaded from
 https://onlinelibrary.w

iley.com
/doi/10.1002/iir.1567 by U

niversity O
f L

eeds T
he B

rotherton L
ibrary, W

iley O
nline L

ibrary on [03/06/2025]. See the T
erm

s and C
onditions (https://onlinelibrary.w

iley.com
/term

s-and-conditions) on W
iley O

nline L
ibrary for rules of use; O

A
 articles are governed by the applicable C

reative C
om

m
ons L

icense



iv. the controlled liquidation of the over-indebted (i.e., liquidazione controllata del
sovraindebitato).59

The negotiated composition and the simplified arrangement are early warning tools that the
debtor can use when the enterprise's financial situation suggests the likelihood of imminent
insolvency or over-indebtedness, and there are reasonable chances to rescue the enterprise.60

The negotiated composition is an out-of-court pre-insolvency tool that aims to prevent the
development of factual insolvency or over-indebtedness.61 The legislation provides that a debtor
who shows the first signs of financial crisis can start negotiations with their creditors with the
support of an independent mediator appointed by a commission established within the Cham-
ber of Commerce.62 Instead, the simplified arrangement for the liquidation of assets is an in-
court procedure that follows an unsuccessfully negotiated composition.63 The procedure allows
the over-indebted farmer to submit to the competent court a proposal for the debt composition
by sale of assets.64

In contrast, the minor arrangement and the controlled liquidation of the over-indebted are
procedures that take place when the enterprise is already overly indebted.65 The minor arrange-
ment is an in-court procedure that allows debtors to form an arrangement with their creditors
with the support of the Organism for Crisis Composition, which is established within the
Chamber of Commerce or other public institutions.66 Although the debtor needs to present spe-
cific accounting and fiscal documentation,67 the content of the agreement is free for the debtor
to decide, provided that the arrangement specifies ‘when’ and ‘how’ the crisis is expected to be
resolved.68 The minor arrangement can be used only when the proposal allows for the continu-
ation of the business activity, or it is supported by new financing that considerably increases
the creditors' satisfaction.69 Finally, the controlled liquidation of over-indebtedness is a liquidat-
ing procedure that takes place in front of a judicial authority.70 It is, as can be deduced from its
name, a simplified version of judicial liquidation.

On the other side, the CCII provides some procedures and tools that might apply to farmers.
However, the letter of the law is not completely clear about the applicability of these instru-
ments to farming enterprises. Where there is a legislative vacuum concerning the applicability
of an individual procedure to the farming enterprise, the Italian scholarship has suggested that
an extension of their applicability is appropriate.71 These procedures are:

i. Agreements implementing certified recovery plans (i.e., accordi in esecuzione di piani
attestati di risanamento);72

ii. debt restructuring agreements (i.e., accordi di ristrutturazione dei debiti);73

iii. settlement of tax and social security debts (i.e., transazione su crediti tributari e
contributivi);74 and

iv. moratorium agreement (i.e., convenzione di moratoria).75

Briefly, agreements implementing certified recovery plans are an out-of-court tool that
allows the insolvent (or likely insolvent) entrepreneur to submit to the creditors a plan
that enables the company's debt exposure restructuring and ensures the rebalancing of its eco-
nomic and financial situation.76 The Explanatory Report to the Legislative Decree no. 14/2019
creates some confusion on this tool's application to farming enterprises.77 On the one hand, the
Explanatory Report, explaining Article 56, allows its application to all entrepreneurs, even non-
commercial ones.78 On the other hand, the Explanatory Report classifies the agreements
implementing certified recovery plans within the major insolvency proceedings, which are not
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applicable to agricultural entrepreneurs.79 Therefore, due to this inconsistency, doubts remain
concerning the applicability of Article 56 to the so-called agricultural entrepreneur.

Similarly, the scholarship is also divided on the applicability of agreements implementing
certified recovery plans to farming enterprises. On the one hand, some authors, in a first com-
ment to the reform, submit that these agreements do not apply to farming enterprises.80 This is
suggested because the main characteristic of these agreements is that the payments made in
their execution are excluded from the application of insolvency avoidance actions within the
judicial liquidation procedure.81 Since farmers are excluded from the judicial liquidation proce-
dure, it has been argued that there would be little use for farmers of the agreements
implementing certified recovery plans. Therefore, these instruments are not accessible to them.
However, it can be disputed that payments arising from the agreements implementing certified
recovery plans are also excluded from the application of the private law avoidance action,
which is instead available within controlled liquidation.82 The latter procedure is indeed appli-
cable to farmers; therefore, there would be a benefit for the farming enterprise to access the
agreements implementing certified recovery plans.83 This would allow the farming enterprise to
exclude the payments undertaken because of the agreements from the application of the private
law avoidance action in a subsequent controlled liquidation.

On the other hand, other authors present the opposite position concerning the applicability
of agreements implementing certified recovery plans to farming enterprises.84 They argue that
since the letter of Article 56 does not make a distinction between commercial or agricultural
entrepreneurs but refers in general to the concept of ‘entrepreneur’, the procedure of agree-
ments implementing certified recovery plans should also apply to farming enterprises.

Debt restructuring agreements are proceedings that lead to the adoption of a restructuring
plan, concluded with creditors representing at least 60% of the claims, subject to approval by
the court.85 Within the old insolvency regime, farmers were expressly authorised to adopt
restructuring agreements.86 However, the CCII has abolished the normative basis for such
authorisation.87 Therefore, currently, farmers seem excluded from the application of this proce-
dure.88 Furthermore, as mentioned above, the Explanatory Report to the Legislative Decree
no. 14/2019 specifies that the application of over-indebtedness procedures is reserved for those
subjects that are excluded from the application of major insolvency procedures, which include
restructuring agreements.89 Nevertheless, the scholarship strongly argues in favour of the appli-
cability of restructuring agreements to farmers.90 This is because Article 57 CCII, which regu-
lates these agreements, specifically mentions non-commercial entrepreneurs.91 Furthermore, it
would be more coherent to continue to allow farmers to adopt restructuring agreements as
before the reform.

The settlement of tax and social security debts is an ancillary agreement to the restructuring
plan developed within the restructuring agreement proceedings.92 It consists of a proposal for
the partial or postponed payment of taxes and contributions to social security.93 If restructuring
agreements were applied to farming enterprises, it could be argued that farmers could also
access the benefits of the settlement of tax and social security debts.

Finally, the moratorium agreement is a procedure that provisionally regulates the effects of
the crisis and concerns—among other things—the postponement of the deadline of claims, the
waiver of judicial actions, and the proceedings or suspension of enforcement actions.94 Also in
this case, although the letter of the law does not specifically mention the agricultural entrepre-
neur, it includes entrepreneurs other than the commercial one, leading to the interpretation
that the institution could apply to the farming enterprise.95 In any case, a legislative or jurispru-
dential clarification of the applicability of these restructuring tools to the farming enterprise
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would be welcomed, as it would provide a clearer framework for farmers and their legal
counsel.

2.3 | The issues emerging from the current insolvency law
framework

Within the insolvency law framework illustrated above, several considerations can be made
concerning the current approach to farming enterprises' insolvency in Italy. First, it is oppor-
tune to point out that the structure of Italian farming enterprises is still considered less complex
than that of commercial enterprises. Even though, in practice, farming enterprises have seen a
gradual assimilation into commercial enterprises, with an increase in the use of credit, business
relations and a greater presence in the market. This has been mirrored by the gradual erosion
of the above-mentioned negative status, despite the fact that the peculiarities behind the nega-
tive status are not completely extirpated. Indeed, the particular risks of the farming enterprise
still persist.96

Consequently, nowadays, farming enterprises receive a ‘hybrid insolvency treatment’ as the
Italian legislator places them halfway between business insolvency and consumer insolvency.97

Indeed, on the one hand, farmers might be able to benefit from accessing institutions such as
restructuring agreements, which are designed for large commercial enterprises, while, on the
other hand, they remain relegated to the category of over-indebted debtors.98

Moreover, the current Italian insolvency law does not distinguish farming enterprises based
on their dimensions.99 In other words, the proceedings discussed above do not distinguish
between large and small, more structured and less structured farming enterprises. This means
that regardless of size and corporate structure, farming enterprises can only access simplified
procedures developed for small entities and consumers. Consequently, farming enterprises are
limited in their ability to efficiently liquidate and, more importantly, restructure.100

Furthermore, the use of such minor procedures for large farming enterprises could also have
detrimental effects on the returns to creditors, as the minor procedures do not allow for the use
of insolvency avoidance actions.101 Therefore, this exclusion deprives the farmers' creditors of
an important tool for asset-tracing and recovery. Although within the controlled liquidation
procedure, creditors can rely on the private law avoidance action,102 its conditions and effects
are different—and arguably more limited—from those of insolvency avoidance actions available
within the judicial liquidation.103

Furthermore, as remains of the farmers' negative status, farming sole proprietorships and
simple partnerships are not obliged to keep accounting records, which are pivotal for accessing
and progressing within the newly established proceedings.104 Indeed, the CCII requires the
availability of a series of data and accounting documents for the complete disclosure of
the financial situation of the enterprise. These data are also important for the early detection of
the crisis itself. Therefore, the farming enterprise's exclusion from the obligation to keep book
records ends up depriving individual farmers acting as sole traders or in simple partnerships of
the necessary tools for a successful early detection and management of their financial crisis.105

Finally, as is obvious from the discussion in section 2.2, there is a lack of clarity concerning
the procedures applicable to farmers under the CCII. The explanatory report to the code and
the text of the code itself present inconsistencies that create interpretation problems, particu-
larly concerning the crisis regulation instruments that are potentially applicable to farmers.
Therefore, the Italian insolvency law reform has opened up interpretive problems that lead to
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questioning the opportunity of the exclusion of the farming enterprise from the application of
major insolvency and restructuring procedures.

3 | COMPARISON AMONG EU MEMBER STATES

Having analysed the Italian approach to farmers' insolvency, the study will now explore
whether farmers are also subject to a negative status in other EU member states. Generally
speaking, insolvency law provides procedures that address debtors' factual insolvency (i.e., the
inability to pay the debts). Member States may have different procedures, but the differences
are generally due to the corporate structures more than the industry sector, as the complexity of
the corporate structure is often mirrored in the complexity of the insolvency procedure. There-
fore, in theory, farmers should be able to access a specific procedure depending on their corpo-
rate structure. However, in practice, insolvency frameworks across the member states are
extremely diverse and give rise to confusing and problematic results.

Countries such as Austria,106 the Czech Republic,107 Denmark,108 Germany,109 Greece,110

the Netherlands,111 Portugal,112 Spain,113 and Sweden114 provide a unified approach to insol-
vency. In these systems, there is no distinction between the insolvency of a company
(i.e., corporate insolvency), the insolvency of an enterprise not organised as a distinct legal
entity (hereinafter ‘commercial insolvency’), and the personal insolvency not related to the con-
duct of a business (i.e., consumer insolvency). However, already within this first group, there
are some differences in the application of restructuring proceedings. Austria,115 Germany,116

the Netherlands,117 and Sweden118 allow restructuring proceedings only for business entities,
while the other countries of this first category do not make such a distinction. In any case,
within this first group, farming enterprises should be able to access all insolvency and restruc-
turing procedures regardless of their size or corporate form.

Instead, countries like Cyprus,119 Estonia,120 Finland,121 Ireland,122 Latvia,123 Lithuania,124

Malta,125 and Slovenia126 distinguish insolvency law branches between corporate insolvency
and personal insolvency. The latter includes commercial insolvency law and consumer insol-
vency law. Therefore, farmers can access different types of proceedings depending on their cor-
porate form. If a farmer acts as a sole trader, they will be able to access personal insolvency
proceedings. Instead, if the farming activity is conducted by a company, then the company will
be able to access corporate insolvency proceedings. However, Cyprus,127 Lithuania,128 and
Slovenia129 allow restructuring proceedings only for companies. Therefore, farmers who act as
sole traders will not have access to the relevant restructuring proceedings. Instead, Latvia allows
restructuring proceedings for both companies and sole traders.130

Conversely, countries like Belgium,131 Bulgaria,132 Croatia,133 France,134 Hungary,135

Poland,136 Romania,137 Slovakia,138 and Luxembourg139 mainly distinguish between business
insolvency and consumer insolvency. Business insolvency includes the insolvency of a
business either carried out by a legal person or by a natural person (i.e., an entrepreneur, a
trader, a merchant, or a business operative). Additionally, not all these countries regulate con-
sumer insolvency. In this last category, when farming occurs within a corporate structure, cor-
porate insolvency law applies, but when the farming activity is carried out by an individual,
different approaches arise, mainly depending upon the qualification of farmers as
entrepreneurs.

On the one side, Belgium, Croatia, Hungary, Lithuania, Romania, and Slovakia do not pro-
vide a distinction for farmers and therefore include them within the concept of entrepreneur.
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This allows farmers who operate in traderships or partnerships to access commercial insolvency
procedures. On the other side, Bulgaria,140 Luxembourg,141 and Poland142 exclude farmers from
the concept of entrepreneur. In these countries, farmers cannot access commercial insolvency
procedures, but they may be able to access consumer insolvency procedures, which, of course,
are built to address economic needs that are different from those of a business. In Bulgaria,
however, consumer insolvency law is not yet implemented.143 Consequently, farmers who are
not organised in the form of a company would not be able to access insolvency and restructur-
ing proceedings.

The picture seems more promising in countries like France and Latvia, which provide rules
and procedures designed for farming enterprises.144 In both France and Latvia, farmers are sub-
ject to all normal insolvency proceedings. However, France has designed a special restructuring
procedure called règlement amiable designed for farmers.145 This is an out-of-court
restructuring procedure that seeks to achieve a restructuring plan with the creditors.146 Such a
restructuring plan needs to include:

i. A description of the circumstances of economic and financial difficulties;
ii. the technical measures planned to improve the profitability and competitiveness of the

farming enterprise;
iii. the enterprise's commitments;
iv. the adjustments granted by the main creditors;
v. the financial aid from the State or other public institutions; and
vi. the expected results of the plan.147

Remarkably, the Règlement amiable also provides for financial aid from the state or local
authority to support the success of the restructuring plan.148

Instead, Latvia has designed some provisions that address the peculiarities of the insolvency
process for the producer of agricultural products.149 Among other provisions, Article 124 of the
Latvian Insolvency Act provides that:

‘When deciding on the sale of the property of the producer of agricultural products,
the seasonal nature of agricultural production and its dependence on natural and
climatic conditions, as well as the possibility of meeting the demands of creditors
from the income that the producer of agricultural products can obtain after the end
of the relevant period of agricultural activity, are taken into account’.150

The approaches to farmers' access to insolvency and restructuring procedures are consider-
ably diverse within the member states of the European Union. Similarly to Italy, a few member
states exclude farmers from the application of major insolvency proceedings. This composite
picture has the potential to undermine the goal of creating a level playing field for commercial
actors across the EU. Indeed, farming enterprises will have different rescue possibilities
depending on the place of business and the insolvency regime of that country. Furthermore, the
lack of a consistent insolvency and restructuring approach to farmers' insolvency may nega-
tively affect some of the key objectives of the Common Agricultural Policy, such as:

‘to ensure a fair income for farmers; to improve the position of farmers in the food
chain, to support generational renewal’.151
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Therefore, it is also necessary to examine the EU insolvency framework to assess if these dis-
parities at the national level are somewhat mitigated at the EU level.

4 | THE EU APPROACH TO INSOLVENCY AND ITS IMPACT
ON ITALIAN FARMERS' INSOLVENCY

After addressing farmers' access to insolvency proceedings in the European Union member
states from a comparative perspective, this section addresses the European Union Insolvency
Law framework, which includes:

i. The European Insolvency Regulation;
ii. the Directive on Restructuring and Insolvency; and
iii. the Proposal for a Directive of the European Parliament and of the Council Harmonising

Certain Aspects of Insolvency Law.

The European Insolvency Framework is a quite recent development within the EU context.
The first efforts to develop a European Insolvency Convention started in the sixties, but they
were unsuccessful for a long time.152 The first European Insolvency Regulation was approved
only in May 2000,153 and it was recast in 2015.154 The European Insolvency Regulation (‘EIR’)
provides a unified conflict of law system for insolvency matters as it addresses rules on jurisdic-
tion, applicable law, recognition, and enforcement of insolvency proceedings displaying cross-
border elements. Moreover, it provides rules on the coordination of insolvency proceedings
opened in different member states. In contrast, the EIR does not provide substantive rules on
insolvency law.

The EIR adopts a unified approach to cross-border insolvency proceedings, and it applies
irrespective of whether the debtor is a natural or legal person, an entrepreneur, or a con-
sumer.155 Consequently, it does not provide any specific provisions concerning cross-border
farmers' insolvency. Annex A of the EIR lists the national insolvency procedures to which the
rules laid out in the Regulation apply. After the introduction of the Italian CCII, Annex A
includes only the controlled liquidation of the over-indebtedness, the restructuring agreements,
and the minor arrangement.156 Instead, other procedures applicable to farmers, such as negoti-
ated composition, the simplified arrangement for the liquidation of assets, the agreements
implementing certified recovery plans, the settlement of tax and social security debts and the
moratorium agreement are not included within Annex A of the EIR. This means that if an
insolvent farmer pursues one of these procedures, issues of cross-border recognition and
enforcement may arise. The lack of inclusion of these procedures within the Annex may also
increase the costs and practical difficulties for foreign creditors from EU countries if they want
to take part in these procedures. This issue is potentially quite significant as Italy's imports and
exports in the agricultural sector are considerable, and therefore, cross-border credit relation-
ships are quite common.157

Only in 2019, the Parliament and Council approved the Directive on Restructuring and
Insolvency.158 This more modern instrument addresses substantive issues of insolvency law by
introducing minimum standards for preventive restructuring frameworks and general measures
to increase the efficiency of procedures aiming at restructuring.159 The Directive on Restructur-
ing and Insolvency embraces the more modern function of insolvency law. While traditionally
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insolvency law concerned the exit of unviable businesses from the market, in more recent years,
insolvency law's goals have shifted towards rescuing and restructuring.160 The Directive on
restructuring and insolvency has three main goals. First, it seeks to ensure that member states
provide viable businesses in financial distress with access to restructuring procedures. Second,
the Directive lays down standard rules concerning the discharge of the debts of individual
entrepreneurs. Third, it aims to enhance the effectiveness of national restructuring procedures
and shorten their length.161

Although the Directive specifically targets individual entrepreneurs, it does not provide a
harmonised and comprehensive definition of entrepreneur at the EU level.162 As seen above,
the approaches to entrepreneurs' insolvency are considerably diverse among the member states.
Therefore, whether the provisions of the directive apply to farming enterprises or not would
depend on the national approach to the notion of entrepreneur.

Additionally, it is worth pointing out that the Directive applies to business entities without
any distinction or classification based on size or industry sector.163 The Italian ‘double track’
approach, which provides a separate regime for farmers based on their industry sector, seems
inconsistent with the EU approach. Moreover, the current Italian approach places the legal sta-
tus of farmers somewhere between sole traders and consumers, and consumers are outside the
scope of the directive's application.164

Finally, in December 2022, the Commission proposed a new directive concerning the
harmonisation of certain substantial aspects of insolvency law.165 In particular, the proposal
focuses on:

a. Avoidance actions;
b. the tracing of assets belonging to the insolvency estate;
c. pre-pack proceedings;
d. the duty of directors to submit a request for the opening of insolvency proceedings;
e. simplified winding-up proceedings for microenterprises;
f. creditors' committees; and
g. the drawing up of a key information factsheet by member states on certain elements of their

national law on insolvency proceedings.166

It must be noted that this proposal also does not address farmers' insolvency directly. How-
ever, in practice, some provisions, in particular those covering the simplified winding-up pro-
ceedings for microenterprises, will most likely be of concern in farmers' insolvency.
Nevertheless, the proposal still needs to be approved by the Council of the European Union and
the European Parliament, and the discussion on its impact on farmers' insolvency would be
speculative at this point, as its text will most likely be subject to amendments during the ordi-
nary legislative procedure.167

Overall, the EU insolvency framework does not specifically address insolvency and
restructuring within the agricultural sector. Nevertheless, some EU provisions have an indi-
rect effect on the management of farmers' financial distress. It is argued that the European
Insolvency Framework should take into consideration the peculiarities of the agricultural sec-
tor to achieve the aims and objectives of its legislative instruments across all industry sectors.
Furthermore, it is argued that the European Insolvency Framework should be consistent with
the EU's overall policy. Consequently, it should facilitate or, at least, not hinder the goals of
the CAP 2023.
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5 | SOME CRITICAL CONSIDERATIONS AND
RECOMMENDATIONS FOR THE ITALIAN CASE

It is clear that the double-track approach established by the 1942 Italian Civil Code reflected
the economic and farming setting of that time. In the 1940s, Italian farms were technologically
undeveloped and mostly aimed solely at self-sustenance.168 Nowadays, the wording of Article
2135 of the Civil Code encompasses a variety of connected activities, including activities aimed
at the supply of goods and services, activities to enhance the territory and rural and forestry her-
itage, as well as reception and hospitality activities, which are part of the national and
European legislative framework aimed at encouraging the pluri-activity of the agricultural
entrepreneur.169 Some Italian authors have criticised the broadening of the category of farming
activity as this increasingly equates farming enterprises to commercial ones.170 In turn, this
expansion calls into question the traditional distinction between the two categories of
enterprise.

Nevertheless, as already pointed out by the Italian scholarship in the past, it can be appreci-
ated that Italian farms nowadays can be co-industrialised with business relations that are com-
parable to commercial enterprises.171 Consequently, the opportunity for exclusion of farming
enterprises from major insolvency proceedings has been called into question by part of the Ital-
ian scholarship, which has defined it as a ‘monstrous and anachronistic privilege’.172

On the topic, this article suggests two possible solutions. On the one side, it would be oppor-
tune to reconsider the negative status of the farming enterprise. Some of the procedures men-
tioned above, such as the minor agreement, the agreements implementing certified recovery
plans, and the debt restructuring agreements, require the availability of a series of data and
accounting documents for the complete disclosure of the financial situation of the enterprise to
restructure it.173 The exemption from keeping these documents granted to small farming enter-
prises leads to a prejudicial outcome for their likelihood of restructuring. Indeed, it has been
pointed out that if farming enterprises are to benefit from the new rescuing procedures of the
CCII, then the legislator should have also reformed the Civil Code provisions and extended
the obligation of bookkeeping to all legal types of entrepreneurs.174

Moreover, it would be beneficial to reconsider the ‘hybrid insolvency treatment’ of farmers
under the newly established CCII. Indeed, on the one side, the legislator should clarify which
procedures are available for farmers in insolvency. As explained in section 2.3, some procedures
are certainly applicable to farmers, while others' applicability is questionable. Notoriously, legal
uncertainty has detrimental effects on the economy.175 In particular, in this case, it is argued
that such uncertainty undermines the restructuring chances of farming enterprises.

On the other side, it would be opportune to establish an insolvency law framework that dis-
tinguishes farming enterprises on the basis of their dimensions or corporate structure. In other
words, this article argues that small and less-structured farming enterprises should continue to
be able to access minor insolvency proceedings, while large and more-structured farming enter-
prises should be enabled to access major insolvency proceedings, with the benefits that arise
from these. Furthermore, it would be opportune to clarify and adapt the minor procedures.
First, it can be noted that major insolvency proceedings are regulated systematically, meaning
the CCII regulates each major procedure in full detail, ordinately. Instead, the regulation of the
minor proceedings is a patchwork of general rules and specific provisions scattered throughout
the Act.176 Arguably, this has a detrimental effect on the predictability and efficiency of the pro-
cedures, as there is much left to the interpretative efforts of legal practitioners.
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Second, the opening of the judicial or controlled liquidation has different effects on the ad
interim continuation of the business. On the one side, the opening of the judicial liquidation
does not interrupt the business activity of the debtor.177 Instead, it allows the insolvency practi-
tioner to conditionally continue the business activity to maximise the creditors' returns.178 On
the other side, the opening of the controlled liquidation does not have a provision that allows
the continuation of the business awaiting the declaration of insolvency.179 The case law on the
topic is currently contradictory on the applicability of Article 211 of the CCII to the controlled
liquidation: while the Ravenna Tribunal has excluded the continuation of the business awaiting
the declaration of insolvency,180 the Bologna Tribunal has instead allowed it.181 It is also clear
that farming enterprises and their creditors, in light of the multi-operativity of the farming
enterprise, would benefit from the conditional continuation of farming activity,182 not only for
the maximisation of the return to creditors but also for compliance with other regulations, such
as, for example, the numerous ones concerning animal welfare.183

Third, as mentioned above, within the major insolvency proceedings, the insolvency practi-
tioner can utilise the insolvency avoidance actions, while within the minor proceedings, only
the private law avoidance action is available.184 In particular, within judicial liquidation, the
remedies available are:

i. Article 163 of the CCII targeting gratuitous acts;
ii. Article 164 of the CCII targets payments of not-yet-due debts;
iii. the private law avoidance action called ordinary revocatory action (i.e., azione revocatoria

ordinaria); and
iv. the main insolvency avoidance action is called the insolvency revocatory action (i.e., azione

revocatoria fallimentare).

Instead, within controlled liquidation, the insolvency practitioner can only use the ordinary
revocatory action. Therefore, in the first place, the creditors participating in controlled liquida-
tion are deprived of the automatic invalidity of the pre-insolvency acts regulated by Articles
163 and 164 of the CCII. Such a distinction between the two types of proceedings weakens the
operation of the collectivity principle in controlled liquidations. Furthermore, this may have
detrimental consequences on the cost of credit to farming enterprises, as creditors will incur
higher monitoring costs.185

Fourth, the CCII displays a considerable difference in terms of refinancing safeguards. On
the one side, new financing injected into the execution of the preventing agreement has been
granted super-priority in a possible subsequent liquidation.186 Instead, such a super-priority sta-
tus is not available within the minor agreement, which inevitably affects the likelihood of
accessing new finance.187

Finally, as farming enterprises still show distinctive features that set them apart from other
business sectors, it is argued that a tailor-made procedure could be developed taking into con-
sideration the peculiarity of farming enterprises.188 Professor Carmignani even suggested that
farming enterprises should have an obligation to access the debt restructuring procedure, cur-
rently called negotiated composition, for the solution of the enterprise crisis as they encompass
several distinct types of public interests.189 To a certain extent, the negotiated composition may
vaguely recall ‘farm debt mediation schemes’ available in certain countries like Australia and
the United States.190 However, while the latter schemes are developed specifically for farmers,
the Italian approach addresses all entrepreneurs. Therefore, although Carmignani's suggestion
is indeed agreeable, there is room for further tailoring of the procedures that takes into
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consideration the peculiarities of agricultural activity and those of agricultural creditors. Such
tailoring needs are justified by the relevance of the farming sector for—among other things—
food security and environmental protection. Furthermore, due to the exposure to the additional
atmospheric risk, exacerbated by climate change, it is pivotal that the Italian legislator
addresses the financial distress of farmers with ad hoc solutions that foster the maximisation of
creditors' returns and restructuring chances.

6 | CONCLUSION

The article has discussed the double-track approach to the legal concept of farming enterprise
and the so-called negative status of the farming enterprise within the Italian legal system. It has
explained the historical reasons behind this approach and the consequent issues emerging in
the current Italian insolvency law regime. From the lack of clarity of which procedures apply to
the farming enterprise to the inconsistency emerging from the need for bookkeeping for the
early detection of financial distress, it has been argued that the approach to farmers' insolvency
needs a more thought-out revision.

The comparison with the other EU member states has highlighted that the exclusion of
farmers from accessing corporate insolvency proceedings is not common. Nevertheless, there
are still some EU countries that share a similar approach to Italy and may display the same lim-
itations in facilitating the efficient rescuing and restructuring of farming enterprises. This is also
aggravated by the lack of specificity of the EU insolvency law instruments that do not address
farmers' insolvency nor clarify whether farmers qualify as entrepreneurs under the EU frame-
work. By leaving it to the national legislator to classify farmers as entrepreneurs or not, the EU
insolvency framework opens up the risk of inconsistent approaches and an uneven playing field
for farmers across the EU and weakens some of the key objectives of the Common Agricultural
Policy. It is suggested that further research on the topic of farmer insolvency and restructuring
in the EU is necessary to lead to a better alignment between the EU insolvency framework and
the Common Agricultural Policy.

Finally, the article argues that the Italian exclusion of farmers from major insolvency pro-
ceedings and the lack of distinction of farming enterprises on a dimensional basis negatively
affect the ability to rescue farming businesses. Such an approach should be revised in light of
the modern function of insolvency law. On this, a suggestion for a possible reform at the Italian
level would be to create an ad hoc system for agricultural restructuring, including a scheme of
debt mediation that supports the farming enterprise towards the continuation of its universally
essential activity.
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