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Abstract

This report highlights the substantial impact of commercial determinants on noncommunicable diseases (NCDs} in the WHO Eu
ropean Region. Nearly 7500 deaths per day in the Region are attributed to commercial determinants, such as tobacco, alcohol,
processed food, fossil fuels and occupational practices. These commercial products and practices contribute to 25% of all deaths
in the Region. The report’'s chapters systematically explore various facets of how commercial interests exacerbate NCDs and key
strategies used by commercial actors to negatively in uence NCD-related policies at the national and international level. The report
also provides selected case studies from the Region to illustrate key strategies and outcomes of industry in uence on health policies.

The report then calls for urgent and coordinated action to address the commercial determinants of NCDs. It advocates for building
coalitions based on the values of equity, sustainability, and resilience. Public health actors are urged to develop competencies in
economic and legal frameworks, enforce transparency, and manage con icts of interest effectively. The report underscores the need
for robust nancial reforms and strict regulation to curb industry power and protect public health. By implementing these strategies,
the Region can accelerate progress towards global NCD targets and Sustainable Development Goals by 2030.
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COMMERCIAL DETERMINANTS, COMMERCIAL ACTORS, NONCOMMUNICABLE DISEASES, NONCOMMUNICABLE DIS
EASE RISK FACTORS.
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FOREWORD

Delays in implementing essential policies and regulations to prevent noncommunicable diseases (NCDS) in
WHO Member States and the European Union (EU) are alarming. Most countries are off track in achieving
Sustainable Development Goal (SDG) target 3.4 by the 2030 deadline: to reduce by one third premature
mortality from NCDs through prevention and treatment, and to promote mental health and well-being. This
is despite the potential of countries in the WHO European Region, with existing public health capacity and
the availability of leading experts.

One major barrier causing delays in implementing NCD-related policies and regulations is the in uence of
major commercial industries. Commercial determinants of health (CDoH) are present in everyone’s lives, some
times visible, but often covert. Due to the huge impact commercial entities have on the global market and poli
tics, their in uence on peoples’ lives is immense. It's not only the products these industries manufacture, promot
and sell, but also their pro t-generating mechanisms which can negatively impact people’s health.

WHO aims for health for all. This can only be achieved if the environment people are living in is health-pro-
moting rather than health-harming. The Special Initiative on NCDs and Innovation (SNI) of the WHO Re
gional Of ce for Europe works with a dual track system, supporting Member States to reduce premature
mortality by 2030 to achieve SDG target 3.4, and looking at longer term issues under the vision 2050
workstream, which, among others, prioritizes addressing commercial determinants, thereby protecting future
generations from vested interests.

For a long time, commercial growth and revenues have been seen as the primary indicator and measure of
success for companies or countries. New models are now being explored, which put people’s health and
well-being rst.

This publication looks at how commercial determinants impact NCDs. This can happen through several
mechanisms and on different levels across industries. Despite the diversity in products, from health-harming
products, such as tobacco, alcohol or sugar-sweetened beverages, to lifesaving medications, industries use
a similar playbook to maximize pro ts, increase market power and create the best environment within which
they can further grow. Attempts to control the negative health impact of those industries’ activities, by policies
aiming to prevent NCDs, are continuously challenged, delayed, weakened or stopped.

Health is a common good and we need to protect it. We hope this report will be a useful tool to understand
the commercial determinants of NCDs better and to enable the start of a wider discussion in the public health
community followed by concrete action. To address commercial determinants and successfully prevent and
control NCDs, we need to work together with all public health stakeholders towards a health-promoting
future for all.

Dr Gauden Galea Dr Hans Henri P. Kluge

Strategic Adviser on NCDs and Innovation Regional Director
WHO Regional Of ce for Europe WHO Regional Of ce for Europe
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EXECUTIVE SUMMARY

Advances in public health research and practice have contributed to a growing recognition of the role of
commercial actors as powerful determinants of people’s health, safety and well-being the world over. For
too long, the ways that commercial practices and products threaten and undermine public heaith policymak
ing and goals have not received the attention they demand. Applying a new commercial determinants lens
to the pressing public health issues of our time is urgently needed to prevent unnecessary harm and healtr
inequities. This report aims to catalyse new thinking and action to help ensure health and equity throughout
the WHO European Region.

Introduction. The importance of addressing commercial threats to noncommunica
ble disease (NCD) policies in the WHO European Region

This chapter provides an overview of the noncommunicable disease (NCD) burden in the Region driven by

commercial practices and products. It examines the key challenges in reaching the global NCD targets in the

Region and the current concerns with unsatisfactory implementation of NCD “best buy” policies. It then sets oult
the goals of the publication, which are to explain the common practices used by commercial actors and to seek
to mobilize policy actors to recognize undue commercial in uence and take action.

Chapter 1. Conceptualizing commercial determinants of health related to NCDs

This chapter introduces the concept of the commercial determinants of health (CDoH), highlighting how
commercial sector actors and their practices impact health, particularly NCDs. The chapter de nes what
commercial determinants entail, and discusses the diversity of commercial actors, their pro t driven motives,
and the shared strategies that may harm public health. It calls for urgent recognition and regulation of CDoH
to mitigate these health impacts and address growing health inequalities.

Chapter 2. Marketing strategies increase exposure to NCD risk factors and nega
tively affect NCD care

This chapter focuses on how marketing strategies increase exposure to NCD risk factors and negatively
affects the burden of disease from NCDs, and often their prevention, clinical treatment and management.
It details how industries, such as tobacco, alcohol, food, pharmaceuticals, and the healthcare industry, in
tegrated marketing campaigns to glamourize and normalize the use of harmful products, including harmful
ones often targeting children and socioeconomically disadvantaged groups and others. The chapter high
lights the pervasive role of digital marketing and the challenges in regulating it due to advanced technologies
and algorithmic targeting. It also includes case studies on industry opposition to the United Kingdom’s food
marketing restrictions and the French alcohiobidwimn advertising and promotion restrictions, and how

the public health and civil society organizations sought to overcome it, as well as a case study exploring
the consequences of marketing surgery robots in the United Kingdom. The chapter then discusses potentia
regulatory actions, barriers created by industry opposition, and the importance of strong legal measures to
protect public health from harmful marketing practices.

Chapter 3. Industry structure and market power negatively in uence policies

Chapter 3 explores how industry structure and market power negatively in uence public policies related
to NCDs. It examines the ways in which industries, such as meat production, nonalcoholic beverages, and
pharmaceuticals, use their market dominance to maintain monopolistic positions, extend product lines into
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new sectors, and manipulate pricing. The chapter includes case studies illustrating these practices, such a
the high costs of innovative medicines and the battles over access to affordable medicines. It highlights the
detrimental effects of commercial actors’ strategies on public health policies and the need for regulatory
frameworks to curb their power and protect health outcomes.

Chapter 4. Industry lobbying and its impact on NCD policies

This chapter examines the impact of industry lobbying on NCD public policies. The chapter illustrates how
commercial industries, including tobacco, food, and pharmaceuticals, engage in political praetices to pre
vent, weaken, and delay public health regulations. It presents case studies, such as industry opposition.to
the regulation of electronic cigarettes in Georgia, opposition to sugar-sweetened beverage taxes, and an
example of pharmaceutical industry lobbying using patient associations and families. It emphasizes the
pervasive nature of industry interference in policymaking, which often prioritizes commercial interests over
public health, and calls for stronger regulatory measures to counteract these lobbying efforts and protect
NCD policies.

Chapter 5. The impact of international trade and investment agreements on policy

Chapter 5 addresses the impact of TIAs on NCDs and related policies. It discusses how these agreements car
constrain governments’ ability to implement public health measures by prioritizing commercial interests within
trade and investment interests over health concerns. The chapter highlights examples of the tobacco industn
challenging tobacco packaging laws, the potential health impacts from changes to trade agreements following
the United Kingdom’s withdrawal from the European Union (EU), and how the pharmaceutical-industry in u
ences trade agreements, illustrating the tension between commercial interests and public health objectivesai
calls for careful consideration of health impacts in trade negotiations and the need for policies that ensure health
priorities are considered and governments maintain their ability to effectively address NCDs.

Chapter 6. Casting doubt on evidence: manipulating research evidence related ta
NCD causes, prevention and management

This chapter investigates the use of scienti ¢ practices by commercial actors, highlighting the-systemic prob
lem of disinformation and misinformation related to NCD prevention and management. It describes ve key
strategies used by commercial actors, particularly in health-harming industries (HHIs), to in uence scienti ¢
research and public understanding of health issues and to favour their commercial interests; such as fund
ing industry-favourable research, spreading misinformation, and undermining public health guidelines. The
chapter provides examples of how the industry in uences the interpretation of evidence, and how indus
try-funded youth education programmes distort evidence in the United Kingdom. It then emphasizes the need
for robust measures to counteract these manipulative practices, prevent con ict of interest, ensure transparen
cy, and promote independent, evidence-based knowledge in the eld of NCD prevention and management.

Chapter 7. Corporate social responsibility (CSR) and its negative impacts

Chapter 7 focuses on CSR as a strategy for corporate reputation management. It discusses how companies, es
pecially those in HHIs, use CSR initiatives to improve their public image and gain in uence, often at the expense
of public health. The chapter highlights that, while these activities may appear benevolent, they frequently serve
to de ect criticism and avoid regulation. It provides two case studies: one on pinkwashing, where-the alcohol in
dustry associates with breast cancer charities, and the other on artwashing, where the pharmaceutical industry
and gambling industry promote arts and culture. It then emphasizes the need for critical scrutiry of CSR prac
tices and suggests that true accountability mechanisms and regulation are necessary to ensure that corporate
actions align with public health interests rather than merely serving pro t-driven motives.
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Chapter 8. Employment and health: the role of commercial economic narratives
and shifting labour markets

This chapter examines the relationship between employment, health, and the role of commercial economic
narratives in shaping labour markets. The chapter presents case studies on the mental health effects of precal
ious employment in Sweden and labour market shocks. It also underscores the importance of addressing the
economic and employment conditions that contribute to health inequities and NCDs, advocating for policies
that promote stable, fair employment and protect workers' health.

Chapter 9. Financial practices and the extraction of wealth: increasing inequity and
undermining NCD prevention and control

Chapter 9 explores how nancial practices and the extraction of wealth by commercial actors increase
inequity and undermine NCD prevention and control. It highlights the role of tax avoidance, pro t shifting
to tax havens, and aggressive nancial planning strategies that deprive governments of revenues needed to
fund public health. The chapter includes case studies on British American Tobacco’s tax avoidance and on
COVID-19 vaccine manufacturers’ share buybacks. It emphasizes the need for nancial reforms and stricter
regulation to ensure that commercial entities contribute fairly to public nances and do not exacerbate health
inequities.

Chapter 10. The Economic union and European Union's single market laws: how
health-harming industries undermine policies to reduce NCDs

This chapter examines how economic union and EU single market laws are used by commercial actors to
oppose policies aimed at addressing the NCD burden. The chapter highlights how industries can leverage
legal frameworks to challenge national public health regulations, often arguing that such policies impede
free trade and competition. The chapter provides examples of how the tobacco and alcohol industries are
exploiting EU laws to prevent the implementation of health measures at the EU level, thus prioritizing com
mercial interests over public health. It calls for stronger regulatory mechanisms and a more health-oriented
interpretation of these laws to effectively address the NCD crisis within the EU context.

Chapter 11. The commercial industry taking advantage of crises and emergencies

Chapter 11 discusses how commercial actors may exploit crises and emergencies to advance-their commer
cial interests, which might again be at the expense of public health. It presents case studies illustrating how
companies, such as McDonald’s, Philip Morris International, and the commercial milk formula industry, have
used events, such as the cost-of-living crisis, COVID-19 pandemic, and Ukraine war, to promete their prod
ucts and in uence public policies. These actions can exacerbate NCD risks and undermine public health re
sponses. The chapter calls for vigilance of these practices and stronger regulations to prevent industries fron
leveraging crises for commercial gain, ensuring that public health remains a priority during emergencies.

Chapter 12. Taking action to address the commercial determinants of NCDs in Europe

This chapter outlines actions to reduce the burden of NCDs by addressing CDoH. It emphasizes the need
for coordinated efforts involving governments, civil society, and international organizations to implement
effective policies and regulations. The chapter presents case studies of Kyrgyzstan's Joint Annual Review fo
NCD coordination and Estonia’s success with a sugar-sweetened beverage tax through coalition-building.
It advocates for comprehensive approaches, including coalition-building, policy dialogues, and regulatory
mechanisms, and addressing the limitations of the political economic system to counteract the CDoH and
effectively address and prevent NCDs.
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Chapter 13. The power of people’s voice matters: the actions that citizens and civil
society can take to reduce commercial determinants of NCDs

Chapter 13 emphasizes the importance of civil society’s action in addressing the commercial determinants
of NCDs. It highlights actions that civil society can take to advocate for stronger public health policies and
regulations. The chapter presents case studies demonstrating effective civil society interventions, such as tf
adoption of tobacco legislation amendments in Slovenia and the role of the Women’s Council of the Kyrgyz
Republic in supporting tobacco control legislation. It underscores the power of collective action, adequate
funding, and strategic alliances in in uencing policy and responding to the in uence of commercial actors.

Conclusion. A stepwise approach to addressing the commercial determinants of
NCDs in Europe: an agenda for action

The conclusion of the report emphasizes the urgency to take action to mitigate commercial determinants
related to NCDs to address the rising NCD burden in the Region. It calls governments, civil society and
academia to action, by building coalitions, emphasizing well-being and developing a clear NCD policy
agenda based on the core values of equity, sustainability, and resilience. It calls for public health actors to:
develop their competencies in identifying, preventing and managing CDoH and con icts of interest; identify
and critically assess industry-funded research, as well as develop skills in leveraging evidence to support
stronger regulations; engage more effectively in debates and policy developments on the economy and
trade; and support governments in opposing litigations that block or delay effective NCD policies. Govern
ments in Europe are also called to enforce the regulations that already exist to protect people from NCDs,
and to advocate for stringent and effective measures to curtail the effects of commercial actors.
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Key highlights

% NCDs are responsible for 90% of deaths in the WHO European Region and almost two thirds of these
deaths are directly attributed to risk factors.

% Four major commercial products — alcohol, tobacco, processed food and beverages, and fossil
fuels —and commercial practices, such as exposure to occupation-related carcinogens, asthmagens, and
injuries, cause an estimated 2.7 million deaths annually (that is 7400 deaths daily) which is nearly one
quarter (24.5%) of all deaths on average in the WHO European Region.

% The Region is falling behind in reaching the global NCD target of reducing premature mortality risk by a
third by 2025 from the base levels in 2010, and there are considerable subregional disparities. The coun
tries in the Region are not implementing even half of the WHO “best buy” policies which have consistently

shown to be bene cial.

% This report aims to address this through supporting and mobilizing the policy stakeholders to identify,
prevent and mitigate commercial industry in uence on NCD-related policies.

Commercial determinants of noncommunicable diseases in the WHO Europepri Region



The commercial industry contribution to the NCD burden in the WHO European Region

NCDs are responsible for 90% of deaths and 85% of years lived with disability in the Region. Two thirds of
all deaths before 70 years of age in the Region are caused by four major NCDs: cardiovascular diseases,
cancer, chronic respiratory diseases and diabetes. Cardiovascular diseases and cancer account for a signif
icant proportion of deaths with 51.4% and 46.4% of deaths, respgctively

Almost two thirds (61.3%) of the deaths caused by NCDs in the Region can be attributed directly to risk
factors and therefore also prevented by minimizing ex@@s®&ehavioural risk factors, such as alcohol

and tobacco consumption, unhealthy diet, and insuf cient physical activity, are preventable causes for these
diseases. They also lead to metabolic risk factors, such as overweight and obesity, high blood pressure, high
blood sugar, and high cholesterol level, which would then be preventable. Exposure to air poHution follow
ing fossil fuel combustion leads to respiratory and cardiac diseases, among many other illnesses in adults;
this also poses a particular concern with exposure to young children with their growing brains and lungs.
Additionally, non-optimal temperatures and occupational risks also contribute to the NCD burden.

In the Region, four major commercial products — alcohol, tobacco, processed food and beverages, and fos
sil fuels — and commercial practices, such as exposure to occupation-related carcinogens, asthmagens, and
injuries, cause an estimated 2.7 million deaths annually, which is nearly one quarter (24.5%) of all deaths
on average (Table 12). In other words, more than 7400 people are dying every day in the Region due to
harmful commaodities and practices driven by commercial industry. This number can also be an underestimate
of the impact. For example, the WHO estimates that 8.8% of total deaths in the Region are attributable to
alcohol usé3) which is more than two times higher than Global Burden of Disease estimates due to including
more than one dimension of alcohol use and a higher number of attributable diseases among other reasons.
Vohra et al estimate 7.6% of global deaths are due to fossil fuels@gllaticther, the estimates in Table 1

also do not account for deaths from metabolic risk factors that arise from consuming or using these unhealthy
commodities.

Table 1. Estimated annual number of deaths attributed to four commercial products (tobacco, alco
hol, food and fossil fuel) and commercial practices in the WHO European Region, 2021

All causes of deaths (mean value)

Industry sector

Tobacco 1 151 575 10.37
Alcohol 426 857 3.84
Diet high in processed meat 17 290 1.06
Diet high in sodium 252 187 2.27
Diet high in sugar-sweetened beverages 15 606 0.14
Diet high in trans fatty acids 6 056 0.05
Fossil fuel (ozone pollution and particulate matter pollution) 578 908 52
Occupational risks 174 732 1.57

Total deaths attrlbutgd to commercial products and practices in tr&e723 on 045
WHO European Region

SourceGlobal burden of diseases, 2021 estim@pes

Health-harming industries (HHIs) not only causes death and disability but also widen health inequities. Evi
dence has consistently shown that socially and economically vulnerable populations are at a higher risk of
death and disability from diseases arising from consuming these products. For example, Children’s Obesity
Surveillance Initiative (COSI) data has shown that the prevalence of obesity was higher among children
whose parents had a low level of education relative to children whose parents had a high education. The
level varied as much as 1{8% The European Health Equity Status report highlighted further inequalities in
NCDs and their risk fact@3$. Consequently, inequalities have been shown to decline with reduced con
sumption. Evidence from Lithuania has shown that, following the taxation of alcohol, inequalities in all-cause
mortality by education declined by 18% among men and 14% among(®pmen
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Key NCD challenges in the Region

As the fourth United Nations High-Level Meeting on Noncommunicable Diseases approaches in 2025, the
Region has a unique challenge in reaching its global NCD targets by 2025 and SDGs by 2030. There are
considerable subregional disparities in health as well as inequities within countries. While the Region as a
whole is not on track to achieve the SDG goal of a one third reduction of premature mortality due to NCDs
between 2015 and 2030, there is almost a threefold difference in the risk of premature mortality by NCDs
between countries (Fity).

Fig. 1. Probability of dying between 30—69 years of age from the four main NCDs (cardiovascular
disease, cancer, chronic respiratory disease, and diabetes)
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Despite consistent evidence that NCD “best buy” policies are cost-effective and provide quick health gains
for Member States from policies, such as for taxation, preventing unhealthy marketing, and sale restrictions,
the level of implementation remains low. Countries in the Region are implementing, on average, less than hal
of these recommended interventions to tackle NCDs.

None of the countries in the Region are on track to halt the rise in obesity to meet global NCD targets by
2025 (9). The Region is projected not to reach the global NCD target of a 30% relative reduction of tobacco
use among 15+ year-olds. The Region also remains the only region globally not expected to reach the target
of a 30% relative reduction of tobacco use among women by(Z)2%he rising uptake of electronic

nicotine delivery systems (ENDS) and smokeless tobacco products among young people are also a major
concern for many Member Stalése Region remains the highest consumer of alcohol Babalhile

a few leading countries in the central and eastern part of the Region showed signi cant reductions in con
sumption levels following strong implementation of WHO “best buy” policies, there has been no change in
alcohol consumption in the EU since 810

Industrially produced trans fatty acids (TFA) contribute to a high prevalence of cardiovascular diseases in
the Region, making elimination of TFA a priority. While signi cant progress has been made in the EU, thanks
to legislation aimed at removing industrially produced TFAs from foods, countries in the Eurasian Economic
Union have not met WHO best practice criteria covering all food(dtdupsty-three of the 53 countries

in the Region are consuming an estimated average of over 7.5 g of salt per day; this is 50% more than the
recommendation by WHO, which is 5 g of salt per day, thus further increasing the risk of increased blood
pressure, a major risk factor for cardiovascular diseases, such as heart diseasq E)d Tstralgeon
sugar-sweetened beverages are implemented in only 19 countries in ti{#3Region

Alcohol taxation policies are the least implemented and yet are one of the most effective policies for alcohol
control in the Regidi¥). Regarding cigarettes, despite 53% of countries having a tax rate of over 75% of
retail price, the affordability of cigarettes has only been reduced among 36% of the Member States in the
Region. Only 34% of Member States have banned smoking in publifl®)acks labelling of alcohol

and food with detailed ingredients and health warnings, and plain packaging for tobacco products, prevent
undue marketing and consumers from being misled; however, implementing these policies has faced signi
cant delays and challenges at the regional and national level.
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While there are multiple reasons for these delays, industry interference is often cited as one of the main
barriers. The Region is home to ve of the world’s largest alcohol manufacturers. The alcohol market value is
estimated to be €200 billion, estimated to be 20% of the global alcoho(16arkéte tobacco market is

estimated to be €256 billion, with an estimated growth rate of 2.6% gtnudlhe pharmaceutical and

medical device industry exerts a signi cant in uence on health policy due to the size and market power cre
ated by the diseases; their practices, such as poor-quality medical interventions and unnecessary treatments
which are not evidence-based, lead to wasteful spending on already stretched health budgets.

If the Region is to reach the global NCD targets and SDGs as one uni ed Region, there is an urgent need to
address the barriers to and accelerate the implementation of key “best buy” policies that can deliver quick
gains and reduce inequities within the Region.

Goals of this report

This publication on the commercial determinants of NCDs aims to raise the awareness of policy-makers in
the Region about:

% the need for the Region to accelerate its progress towards reaching the NCD global targets;

% the role of the harmful in uence of commercial industry — with a focus on alcohol, tobacco, feod and bev
erage industries — in delaying the implementation of NCD “best buy” policies by explaining the common
practices used; and

% to mobilize policy stakeholders to recognize industry in uence and take action to free the policy environ
ment from this in uence.

This publication also presents 35 case studies from a range of policy areas across the Region to demonstrate
the extent of the commercial determinants of NCDs and their relevance to today’s policy discussions. These
case studies are selected based on the availability of published materials and do not necessarily comprise

the most comprehensive list. While there may be many examples, there is a signi cant gap in documented

literature on commercial industry in uence from the eastern part of the Region. The nal chapter provides a

summary of each section and clear actions for different types of stakeholders.

Despite recognizing the key role played by the fossil fuel industry and gambling industry on NCDs, including
on mental health, this is not addressed in this publication due to time and resource limitations.
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Chapter 1.

Conceptualizing commercial
determinants of health
related to NCDs

Key highlights

Commercial sector actors are diverse, ranging from small entities to major transnational corporations, and
their impacts on health vary widely.

% Unfortunately, over recent decades the negative impacts of the commercial sector on health have been growing rapid
ly. The obesity and NCD epidemics and the climate crisis are key examples, but avoidable harm also occurs across man
industry sectors when the pursuit of pro t is prioritised over the public interest.

% These links between the commercial sector and health are now referred to as “the commercial determinants of health’
which has been de ned as the systems, practices and pathways through which commercial actors drive health and equity

% This chapter details the diverse ways in which commercial actors and their practices can cause harm, including by
shaping political and economic systems, regulatory and sectoral policies, and physical and natural environments in ways
that favour their interests.

% By doing this, the commercial actors harming human and planetary health are largely able to externalise the costs of
the harm they cause, incentivising further harm: a system problem. This must urgently be addressed if we are to impro

health in the long-term.
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What are commercial determinants of health

Broadly speaking, commercial determinants of health (CDoH) refer to the ways in which commercial sector
actors and their products and practices impact on health. These actors are, of course, diverse (see Box 1), as
are their impacts, which can be positive — for example, through the creation of products and services that are
bene cial to healtlil). However, there is growing recognition that the negative impacts of the commercial
sector on health, particularly on NCDs, including mental health, and health inequities are signi cant, grow
ing and often under-recognized. For example, it is estimated that at least one third of total global deaths and
41% of NCD deaths are attributable to just four commercial products: tobacco, ultra-processed foods (UPFs),
fossil fuels, and alcot{t). (Introduction provides details of the scale of commercially driven health harms

in WHO European Region)

To compound this problem, while many of the public sector interventions needed to reduce the NCD burden
arising from commercial products and practices have been known for m@R)y tfearsmplementation
has been consistently and repeatedly limited due to opposition from commer@alactors

Even for commercial products intended to be bene cial to health, such as pharmaceuticals and medical
devices, there is clear evidence that their over-use and inappropriate use are often deliberately encouraged
in the pursuit of pro t, leading to avoidable health harms. Pharmaceutical companies have also used intel
lectual property protections and aggressive pricing in ways that maximize their pro ts while limiting access to
essential medicines for those unable to pay the often-excessive prices, with obvious impacts on health equity

The fact that diverse commercial actors are causing avoidable harm re ects their shared underlying motiva
tion to maximize pro ts. Moreover, the strategies used to extend and defend those pro ts, as outlined below
and detailed in subsequent chapters, are also shared across ifidustEsometimes referred to as the

industry playboo{6).

Box 1. The diversity of commercial actors

The commercial world is made of a diversity of actors, which use a diversity of practices. Most research
in public health, to date, has focused on a narrow set of actors, particularly global manufacturers of

health-harming products. In reality, there is a broad range of actors, and it is important to understand
that diversity to better address the CDoH.

Commercial actors can be for-pro t, private entities. There are also state-owned businesses involved,
for example, in the production of cigarettes or food products, or in the banking or mining sectors.

Commercial actors have various sizes as well as a myriad of legal forms, such as franchises, joint
ventures, limited liability companies, and corporations, just to name a few.

Commercial actors include manufacturers, retailers, and third parties associated with them, such as
trade associations, law rms, public relations rms, consultancies, and other services. The commercial
world also relies on researchers, think tanks, medical professional societies, patient organizations, and
other groups funded by commercial actors to further their interests, overtly @f)covertly

CDoH and health inequity

Commercial actors can drive inequity through a range of pathways, and inequity can be created regardless
of the product or service sold. For example, commercial actors selling products which may not be inherently
unhealthy may have labour and employment practices which drive inequity and health inequity. These in
clude exposing workers to harm from the products they produce, such as “green tobacco sickness” among
tobacco workers caused by handling tobacco lg&Yeas well as the harmful effects of the employment

itself. The latter category includes precarious employment, informal employment, child labour, and slave and
bonded labour, and insecurity and vulnerability in employment, which is associated with hazardous working
conditions and higher income inequality (see labour practices below).
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The establishment of “smoke-free” legislation, which means legislation that promotes smoke-free environ
ments, was driven by an awareness that tobacco smoke harms not just the smoker but also workers in thos
environments, such as bar and restaurant staff who were often disadvantaged, as well as children and other
members of the public. Employment-related gender inequities are also common. It has been noted that, in
industrialized countries, lower-paid manual jobs are often left to women workers while machinery and work
tools are often designed to male anthropometric standards.

Health inequities may also be created directly through exposures to commercial products and the marketing
of those products. For example, the strong and consistent social gradients in harms from gambling, alcohol,
smoking and other harmful and addictive products appear to be driven by the higher concentrations of out
lets selling these products in poorer §8eds). In the case of alcohol, disadvantaged groups experience

higher rates of alcohol-related harm compared with advantaged groups, despite reporting similar or lower
levels of consumption on averéigeThe explanations for this are complex and may include the experience

of disadvantage itself and other upstream structural factors, such as econofii2}. factors

Individual and socially derived vulnerabilities to NCDs — such as stress, racism and other forms of discrimi
nation and exclusion — may exacerbate commercially driven inequalities. This means that people subject to
these vulnerabilities may be doubly penalized by the marketing preferentially targeted at them by commer
cial actors; for example, the tobacco and fast food industries’ targeting of black cq@nighiises

also the alcohol industry’s targeting of LGBTQ+ communities in Chapter 7 of this report).

When it comes to accessing health care to deal with commercially driven harms, further ineguities are cre
ated, driven by inequitable health-care markets. Health-care costs for NCDs can prevent people from ac
cessing effective health care, and when it is available, it can drain household resources, driving families into
poverty. Commercial barriers also exist to the prevention of disease, including access to affordable preven
tive health care as well as to affordable healthy diets in someg(8eliigs

Finally, the pathways through which inequity harms health are subject to commercial in uences. Take, for
instance, the relationship between occupation and high blood pressure. One’s job could determine one’s in
come, which in uences whether a person can buy healthy food, afford and receive adequate medical care,
or experience stress over nancial matters — all which might affect blood firegslisteps in this causal

pathway are commercially in uenced.

Finally, commercial actors also exploit the concept of inequities to defend themselves against public health
policies, such as increasing taxes on harmful products or regulating their marketing. They do this by claiming
that such policies would harm the poorest the most, thus creating inequity. This type of inequity exploitation
is used by the tobacco, arms, fossil fuel, gambling, UPF and many othe(lBdisbtries

Commercial determinants as a systems problem

The complex links between the commercial sector and health, detailed above, indicate that CDoH is not a
simple problem of single harmful products or industries. Instead, CDoH is a systems problem where industrie:
work closely together, learn from each other, exploit political and social systems to defend themselves, and
in uence those systems in their fafdgui5). Moreover, the harms described above have increased over

time as a result of changes to global political and economic systems, speci cally the shift to deregulated
forms of capitalism and trade liberalization in which the promotion of free markets and economic exchange
take precedence over people and their h€&thl7). Among other things, these changes led to the sig

ni cant consolidation of many industry sectors, which are now dominated by a small number of large and
uniquely powerful transnational corporat{@®)s They also enabled these corporations to externalize the

costs of harms they cause and in uence the regulatory contexts in which they operate with negative conse
qguences for public health as explored further 6&|d®).

For this reason the recent Lancet Series on the Commercial Determinants)addpéadtia wider focus
on CDoH that goes beyond health-harming products and services. Instead, it recognizes that the links be
tween the commercial sector and health involve complex political, economic, and so¢0)systems
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De ning the CDoH

The Lancet Series de nes CDoH as, “The systems, practices and pathways through which eommercial ac
tors drive health and equify.” This de nition acknowledges that there are also bene cial products and
services, even though there are a number of industries whose primary products are harmful to health.

The Lancet de nition encourages a focus on all commercial actors, from the smallest to the largest, and not
only corporations (Box 1). It also aims to convey the complexity of CDoH, which goes beyond just harmful
products to include the political, nancial, economic, social, and other systems within which CBoHs are em
bedded, and which they also shape.

This idea is also at the core of the WHO de ri@@mmercial determinants of health are the private sector

activities that affect people’s health, directly or indirectly, positively or n@iatively]s .v]Y}iv Jus 3}

E }Pv]l §2 8 }, & % ES }( 3Z Al & <} ]o v Jviu] § GEu]v v8e }( Z 08ZU GE
§}Ee vV % E Y ¢ Ju% 3 0o]AJvPU A}EI]vP v ¢} ] o }v ]Y}ve @E}ese 3Z 0]( IuE- X

Conceptualizing the commercial determinants of health

The Lancet Series developed a conceptual model of CDoH (Fig. 2) which aims to help understand CDoH.
The model details three elements:

1. the commercial sector and its practices (top left);

2. the determinants of health “rainbow” (bottom right), which draws on existing determinants of health
modelg22) to illustrate how commercial practices impact health through a series of levels, from the most
upstream (level 1) to the most downstream (level 5); and

3. the underlying system drivers (black arrows in the centre).

Fig. 2. A model of the CDOH
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An overview of the model focusing on the system and underlying drivers

The model highlights that commercial actors engage in diverse practices (top left) which seek to shape the
whole system in their own interests (black central downward arrow), often in ways that ultimately lead to
health harm (level 6). There is, for example, clear evidence that major corporations and the very wealthy
played a substantial role in in uencing our current global and regional political and economic systems (level
1) (16, 17, 23, 24) Deregulation, privatization, and trade and investment liberalization, among other things,
are all part of those systems and have had impacts oiflhdaltii7, 23, 24) Trade and investment liber

alization, for example, helped globalize the tobacco, obesity and NCD epidemics (see (25#6). 5)
Deregulation led to a rolling back of regulation in many areas andt hmeader to pass new legislation

that would protect human and planetary health, while instead encouraging voluntary or multistakeholder
partnership approaches now largely shown to be ineff2eti28). It also led to reduced taxation, leaving
corporations increasingly able to externalize the costs of harm they cause (circular black arrows). Evidence
shows, for example, that, since the late 1970s, effective tax rates on health-harming corporations fell while
harm from those industries incre@dThis means that corporate pro ts and power increased while gov
ernments and individuals, having to meet the costs of that harm, became increasingly impoverished (circular
black arrows). To this end it is notable that, over approximately the same period (i.e. since the late 1970s) in
major European and other economies, private sector wealth has been increasing while public sector wealth
stagnated or declined, to the extent that wealth in high-income countries, including those of the EU, now lies
entirely in the private sector (Fig28). This compounds the harm because it means governments have less
resources with which to tackle the environmental and health harm@8jeated

Meanwhile, governments, the EU, and some intergovernmental organizations are often enabling rather than
regulating these harmful commercial practices (central black upwards arrow) and, consequently, over time,
health and environmental harms have continued to irf@jease

Fig.3. The rise of private versus the decline of public wealth in rich countries, 1970-2020
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Understanding commercial practices and routes to health harm

We turn now to explore some of the speci c commercial practices and routes in which they lead to harm, not
ing that many of these practices are explored in detail in other chapters. The model identi es seven practices
that can impact health and equity in diverse ways and at different and often multiple levels (h)the model

The impact of speci ¢ practices on human and planetary health and equity varies with the type of commer
cial actor. The most egregious evidence relates to large transnational corporations. In part this is because
they have the resources to employ, for example, large numbers of lobbyists or the major accountancy rms
that enable their tax avoidance pract{8@3 and lawyers to defend them when such practices become

more unethical or illeg#ll, 32); just one way in which small rms are often disadvarfigged

Impacts also vary with the industry sector. For commercial actors selling products or services that directly
impact health, including those in HHIs, such as tobacco, alcohol, UPF, and gambling, and pharmaceutical or
health-care sectors, marketing (including pricing) (Chapter 2) and scienti ¢ practices (Chapter 6) are par
ticularly important in driving negative impacts. Marketing can increase health harms and inequity by driving
consumption or inappropriate consumption (level 5), including in vulnerable population subgroups who are
often speci cally targetg®3, 34). This includes, for example, reshaping environments (level 4) so that, in
some areas, particularly deprived areas, it can be hard to access healthy food (9,10,11). Conversely, pricing
can be used to restrict access to health-care or pharmaceutical products, particularly among the most disad
vantaged, as explored earlier in this chapter. Such corporations, and others whose products impact health,
including chemical and fossil fuel companies, have been shown to engage in the same scienti ¢ practices
which, among other things, have been used to deliberately hide the dangers of their products and the ben
e ts of interventions to address those dangers from both users and governments (5, 35—-37). This serves to
increase use both directly (level 5) and indirectly, by limiting regulation (level 3) and creating what has been
labelled “misinformation environments” (le\@l 8).

Labour, supply chain and nancial practices can lead to harm across all industry sectors largely through ef
forts to drive down costs and maximize pro ts. Direct health harms tend to occur through labour and supply
chain practices. Problematic labour practices include avoidable accidents in the {8&kplatdhe

growth in modern slavery and precarious working contracts which, among otfiet 889nge€) were

associated with higher rates of COVIP419. Over time, rates of unionization have fallen and average
workers have seen pay stagnate and conditions deteriorate, while executive pay has increased exponen
tially, increasing inequitid3, (42—44). Problematic supply chain practices include illegal discharges of
hazardous substanc@t) and deforestation leading to climate change, biodiversity loss and infectious
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disease$46, 47). Such practices impact diverse environments (level 4) including work, socioeconomic and
natural environments, shaping them in ways harmful to health. Indirect health harms occur through nancial
practice430). A key issue here is commercial tax avoidance and evasion. Amazon reportedly paid no cor
poration tax in Europe in 2020, despite a sales income of €44 billion (£38#8)oand tobacco com

panies British American Tobacco and Imperial Brands paid almost no corporation tax over al0-year period

in the United Kingdom where they are headqua(#3¥dt is now estimated that 40% of all multinational

pro ts made abroad end up in tax havens, signi cantly reducing government r&@urtas Justice

Network calculated that tax evasion through tax havens, both corporate and individual, was equivalent to
losing salary of one nurse every se¢80y

Political practices are relevant to all industry sectors and impact health and equity indirectly, in large part
by driving down regulatory standards across many areas — labour, tax, environment, health and so on
(level 3) — effectively enabling all other practices. For example, there is now overwhelming evidence that
HHIs engage in the same political practices to prevent, weaken, and delay the implementation of govern
ment policies (including the WHO “best buys”) that are needed to reduce NCDs and other harms of their
products (see Chapter 4). What is less well known is that they have also successfully shaped upstream pol
icies (level 2) in their own interests. For example, diverse HHIs worked collectively to secure-the implemen
tation of a system of policy-making known in the EU as Better Rggyl&tipithis system has a built-in

a requirement for early consultation with affected actors and requires a form of business impact assessment
evidence shows that well-resourced commercial actors have been able to exploit this assessment to exert
signi cant in uence, thus weakening and delaying plt@es4).

Reputation management practices, which include corporate social responsibility (CSR) (Chapter 7) and oth
er efforts to shape business legitimacy and cre(ibilése perhaps the most overlooked and, therefore,

poorly regulated type of practice. These often involve businesses funding philanthropic activities which gov
ernments may mistakenly see as benign and which, because of trends in commercial tax avaigance, they
often increasingly dependent on. Yet evidence indicates that CSR is better understood as a way of shaping
policy outcomes that work against the public if@8e56, 56) While all industry sectors engage in rep-

utation management because it buys them access and in uence, thus underpinning and enabling all other
commercial practices, it is particularly essential to HHIs who invest in(4f)heavily

Power and norms: how corporations shape thinking, deny responsibility and shift the
blame to individuals

Through the diverse range of practices detailed above, commercial actors seek to shape norms — social
expectations about how individuals, communities, and organizations, including governments and regulatory
agencies, should behave. Corporations’ ability to in uence norms in this way re ects their power and the
resources available to them (see circular black arrows in Fig. 2). It is also enabled by an increasingly sup
portive mass media, 57).

Among other things, commercial actors consistently promote the idea that individuals, rather than businesses
are the problem. These ideas are based on framing individuals’ so-called “poor” or “irresponsible choices”
as the principal driver of NCDs, thus promoting the idea that individuals should therefore be the focus of inter
ventions to address NCB8-60). This is, of course, because individual-level interventions — which require
changing behaviours, often including addictive behaviours — are less effective than population-level policy
intervention®l, 62), and thus the least likely to reduce commercial sales and pro ts.

The scale of the problems belies the fact that these are not the problems of a few individuals. Of the world’s
population, 53% have overweight or obesity, for example, yet PepsiCo’s chief executive opines, “if all con
sumers exercised, did what they had to do, the problem of obesity woul@3)exist”

The reality is instead that commercial actors expend considerable resources creating hyper-consumption
environment&4, 65) or seeking to cut costs by avoiding the maintenance of environmental standards,
while blaming the public for the harms that arise from such pro t-maximizing practices. De ning individuals
as the problem means that those least responsible for the choices available to them, including the unhealthy
environments in which they live or work, are paradoxically blamed as the cause of NCDs and burdened with
the greatest responsibility for addressing them.
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Commercial actors complement their own framih@_

by presenting their own products — whether iass

formation and educational mater{8) or new §
commercial products (e.g. “low fat” or “low sugges
or other “low risk” alternatives) — as solutionset
the problems they have created. Not only dg
this obscure the pressing need for effective re
lations(4), but industry-funded education mate
als(1) have been shown to be highly misleadif

capacity, meaning time or resources, to maket
“right” choice, however much education is carr
out (23). For example, tobacco industry-funde
so-called “youth smoking prevention campaig
were found to be ineffective at best and harmf
worst(67).

This industry-favourable approach to NCDs is
ther normalized by drawing on ideas and val
that downplay the need for government interv A\

tions or that de ne government intervention as WG I Dola i
infringement of personal freedoms and a slipp@
slope to complete rule by governnntin con
trast, commercial actors present themselves as protectors of individual freedom and as credible public health
actors who can self-regulate and help to address NCDs.

The extent to which these ideas are perceived as the normal way of thinking about the drivers of NCDs and
the required solutions should not be underestimated. Providing new ideas and counter-framings represents ar
important element of any effort to address NCDs and the commercial interests who pro t from the status quo.

Conclusion. The urgent need to address CDoH

Given the scale and cost of commercial harm and the systemic nature of the problem, including the fact that
commercial wealth and power are growing while public wealth and power decline, threatening govern
ments’ ability to address the harm and fund health care, there is an urgent need to recognize and address
the CDoH68).

This requires, at a minimum, that governments recognize that the primary interest of all major corporations is
prot and, hence, regardless of the product they sell, their interests do not align with either public health or
the broader public interest. Any policy that could impact their sales and pro ts is therefore a threat, and they
should play no role in the development of that policy. Similarly, governments must also recognize the now
overwhelming evidence (see also chapters 4, 6 and 7) that HHIs engage in the same political and scienti c
practices as tobacco compan(&8) and that voluntary or multistakeholder partnership approaches

not work where con icts of interest €2%t70). Instead, they must regulate other HHIs, their products and
practices, as they do tobacco.

Beyond this, governments need to recognize and address the systenitmbhtesiraultaneously driv

ing ill health and making it harder to develop and implement effective solutions to it. This will require, inter
alia, that they start to regulate in the public interest rather than the corporate interest. Ways to achieve this
are detailed in chapter 188).
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Key highlights

% Marketing strategies can have a direct impact on people’s behaviours and noncommunicable disease
(NCD) risks and care.

% Data-driven marketing techniques capitalize on individual vulnerabilities by targeting and personalizing
digital marketing messages in ways that maximize pro t.

% Marketing in most areas is largely unregulated.

% Myths and legal threats are used by industry to delay or stop the implementation of marketing
restrictions.
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Marketing affects both NCD prevention and care. When focusing on care, it is worth noting that the phar
ceutical and medical device industry have developed very speci ¢ marketing strategies to promete their pr
ucts to both the medical community (see Box 2) and general public (see Box 3) due to their need to circum
some unique regulations. This publication will not go into the details of these strategies, but simply provides
briefs about them (Box 3 and an example in Case study 3). This chapter focuses mainly on prevention and
promoting products to vulnerable populations increases exposure to NCD risk factors.

The marketing of products known to increase the risk of NCDs, such as alcohol, tobacco, e-cigarettes, and
unhealthy foods and drinks, is a major commercial driver of poor health across the world. Through strategic
and integrated marketing campaigns, industries create allure for these products, often glamourizing them
and associating them with desirable experi

ences and lifestyles. These marketing practic

es are deeply embedding these products into

our everyday lives, exaggerating their bene

ts, and normalizing their consumption.

Marketing practices often target populations
that already experience health inequities and
higher rates of NCDs. For example, the tobac
co industry has used First Nations imagery in
tobacco advertisements, selectively targeted
First Nations peoples in their marketing cam
paigns, and provided commercial spensor
ship to First Nations foundatid)sSimilarly,
unhealthy food marketing has been found in
greater quantities in more socioeconomical
ly disadvantaged neighbourhoods or where

d | high numbers of ethnic minority residents live
©wHoNazkamenakyan - (2) - The tobacco, e-cigarette, alcohol, and
food industries all target children with their
marketing campaigii8-5). In 1978, the tobacco industry stated that “the base of our business is the high
school studen{6) — today, the colourful packaging and avours of e-cigarettes, marketed through social
media and in uencers to young people or{iesuggests that little has changed. Gender-based-market
ing strategies are commonly used by alcohol companies to link alcohol to everyday gendered activities and
identities to encourage alcohol consumption, perpetuating harmful gender norms and related&tereotypes

Digital marketing

With the global proliferation of the internet and social media, virtually no country is untouched by the digital
marketing of health-harming products and brands. Multinational corporations are collaborating with tech
nology giants to integrate health-harming products and brands seamlessly into our digital lives and culture.
Data-driven techniques capitalize on individual vulnerabilities by targeting and personalizing marketing
messages in ways that maximize pro t. For example, adolescents are targeted by food companies because
of their avid use of social media and increased spending(po®3r and alcohol companies exploited

the COVID-19 pandemic by promoting the online purchase and delivery of their products alongside “fun
isolation activitiegll, 12). Children are targeted through the use of so-called kid uencers, where marketers
engage children with a signi cant social media following and in uence to endorse products and brands
among younger audiencé). The goal is to leverage the kid uencer’s popularity to connect with their
audience and drive sales. This raises ethical concerns regarding child exploitation, privacy, and the in uence
of commercial interests on children’s behaviour and preferences.

Industry use of digital marketing strategies has grown signi cantly in recent times. This is largely due to the
ability to harness advanced technologies, such as algorithmic targeting and personalized messaging, fa
cilitated by the analysis of extensive behavioural and demographic data. Digital marketing techniques are
immersive, captivate audiences, and ensure maximum engagement. The dissemination of marketing conten
through trusted and authentic channels, including peer recommendations and in uencer endersements, fur
ther ampli es its impact. Marketing messages are seamlessly integrated into various digital platforms, such
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as social media, in uencer content, advergames, and even news media. Furthermore, with the advent of
emerging virtual spaces, such as the metaverse, marketers have found new avenues to connect with audienc
es in innovative and immersive ways. This covert approach to marketing allows brands to engage with con
sumers more organically, fostering deeper connections and relationships with little oversight and consumer
protection. The complexity of the digital marketing ecosystem has raised concerns related to the dif culties of
regulating harmful digital marketing. However, countries are starting to take action, showing that it is feasible.

Regulatory action

Regulating the marketing of harmful products and brands is a crucial response to safeguarding public health
from commercial interests. Speci cally, children and vulnerable populations need to be proteeted from ex
posure to the marketing of harmful products and brands. Many international organizations, including WHO,
advocate for regulatory measures to protect populations, particularly children, young people and vulnerable
groups, from the adverse health consequences of marketing practices by large corporations that manufac
ture or promote products that are harmful to health. With the notable exception of tobacco marketing laws
that have been adopted in many countries, global efforts to regulate harmful marketing have, at best, been
underwhelming. While legal measures regulating alcohol and unhealthy food marketing are in existence in
several countries across the WHO European Region and across the world, these are often narrow in scope,
focused on speci ¢ media or settings, certain population groups or on speci ¢ marketing techniques, and
therefore confer insuf cient protection.

A major barrier to the adoption and implementation of legal measures to protect the public from harmful mar
keting is the powerful opposition by commercial industries. This chapter describes two case studies outlining
how governments have adopted laws to protect the public from the marketing of health-harming products,
how industry has sought to undermine these efforts, and how public health groups have overcome industry’s
formidable opposition.
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Myth busting industry arguments against marketing laws

Governments that attempt to introduce legal measures that restrict harmful marketing will face strong oppo
sition from industry, including those marketing their products, such as food, alcohol, and tobacco, and [the
advertising and marketing industries as well as online platforms. The arguments used to oppose legal mea
sures for marketing are similar across industry types, with the aim to avoid government regulation that will
negatively impact sales of their products, and therefore their nancial position. Common industry arguments
and counter-points to these are listed below.

Myth 1. Self-regulation is suf cient . Voluntary codes of practice have often been found to be ineffec
tive(14, 15). For example, the voluntary commitments of the food industry through the EU Pledge programme
have been shown to be ineffective in preventing the marketing of unhealthy food product§l&).children
There is a clear con ict of interest (COI) when industries write the rules and enforce regulations for marketing
practices that drive their pro ts and stakeholder returns.

Myth 2. People should take responsibility for their own and their children’s behaviours.

Individuals must make choices about what they and their children purchase and consume, but these decisions
are greatly affected by the affordability, accessibility and acceptability of the healthier choices. The current
marketing landscape undermines healthy population behaviours by misleading consumers, shaping choice
environments, manipulating preferences, and constraining the ability to make genuinely free and informed
choices about health and well-being.

Myth 3. Marketing restrictions will cause a loss of jobs and will negatively in uence the

economy. There is no evidence, internationally, showing that marketing restrictions have had a negative
impact on jobs and/or the economy. In fact, the opposite is true. For example, examination of the Chilean
Food Labelling and Advertising Law, which included restrictions on all unhealthy food marketing considered
to be directed to children, revealed no discernible effect on labour market outcomes within the food and bev
erage industry — including aggregate employment and average real wages — during the 18-month period
following the policy’s enactméin).

Myth 4. Marketing does not target children or other vulnerable groups . Even if marketing does

not speci cally target a particular group, marketing is insidious, and individuals share many of the same
spaces, settings, and devices and consume the same media. Marketing shapes social norms as well as more
immediate behaviours, regardless of whether it is targeted or not.

Legal threats

Governments are also often concerned that their legal mandate to regulate marketing will be challenged
either domestically or under international investment law or trade law, such as through regional trade bodies,
or through World Trade Organization (WTQO) procedures. Four common legal arguments industry uses to
threaten legal action to stall marketing laws include:

1. the law is discriminatory as it applies to certain products and not others;

2. the government does not have the mandate or jurisdiction to introduce the law;

3. the marketing restriction impinges on commercial rights to trade or use intellectual property; and
4. the legislative response is more trade-restrictive than necessary.

The forceful propagation of these legal threats by industry to avoid marketing regulation has sti ed policy
progress and/or eroded existing laws. However, governments do have the jurisdiction to introduce public
health laws if the legal principles related to trade and investment are observed and ac¢i8##ted for
Working with in-country lawyers throughout the policy development process has been crucial.
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In 2021, the Government of the United Kingdom announced global landmark food marketing re
strictions, including a ban on all marketing of foods and beverages high in fats, salt and/or sugar
(HFSS) between the hours of 05:30 and 21:00 on television and a ban on paid-for HFSS food
marketing online, as part of a multi-faceted obesity stré22yy

This announcement was the culmination of approximately 20 years of effort from a range of stake
holders, including academics and medical associations. The role of NGOs and civil society to inform
policy-makers, engage the media, and garner public support for tougher restrictions was pivotal to
pushing back on industry in uence and ultimately having the policy enacted into law (read more in
Chapter 13). Key NGO and civil society groups include:

1. the Obesity Health Alliance (OH&RB), established in 2015 as a coalition of more than 50 or
ganizations advocating together for policies to address obesity and improve population health;

2. Bite Back 203@24), an innovative youth-led movement to in uence government to put young
people’s health rst; and

3. the Children’s Food Campaign, run by Sug¢gi)) a consortium of NGOs and advocates.
More details can be found in a report by the Center for Digital Demd@2&cy

Throughout policy development, the industry maintained strong opposition, including undermining
the scienc€27) and the rationale for the policy, calling it a tokenistic(B8)) lobbying pok
cy-makers to repeal or delay implementation of the policy; and offering alternative, more limited
proposals, claiming they would be more effe¢#8g

NGOs and civil society organisations (CSO) swiftly mobilized a collective, representing the pub
lic health community with coordinated effort and mess&@Mdo advocate for enactment and
implementation of the policy. Research collaboration with academics on topics, such as-the ineffec
tiveness of existing (industry-led) television advertising restrictions, provided impor(a0j ttata
support development. Effective relationships with key government agencies, especially the Depart
ment of Health and Social Care, were leveraged and industry rhetoric and research were rapidly
challenged31). Throughout the process, these organizations created and maintained pressure on
the Government to act on evidence and deliver on its commitments, including via policy position
papers(32). Bite Back 203(24), in partnership with academic institutions, created youth-led ad
vocacy campaigns; for example, their Fuel us, Don’t Fool Us campaign revealed the huge reliance
of food manufacturers on unhealthy food and beverages to make pro t in the United Kingdom.

As a result of this coordinated action, the legislation to restrict HFSS food advertising was enacted
as part of the United Kingdom’s Health and Care Act in 2022, although its implementation has
been delayed to October 2025.
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The French alcohol law namieal Evinvas enacted in 1991 to regulate the advertising ane pro
motion of alcoholic beverages, particularly those targeting youth and vulnerable populations. Over
time, the law has faced criticism and debate over its effectiveness and implementation-and its bal
ance between public health objectives and commercial interest. The law has faced intense oppo
sition from the alcohol industry, which has used long-term lobbying strategies and carefully con
structed arguments to weaken its design, implementation and effec(B&néssghting back,
proponents of the law have also had some wins.

The law mandates that all promotional messages for alcohol must be accompanied by a health
warning and provides a list of where alcohol can be promoted if the marketing message is for the
purpose of providing objective information. So-called permitted media include printed press for
adults, radio (at certain times), billboards, posters, displays at points of sale, and digital media,
except if young people are speci cally targeted or the advert is surreptitious or hidden. The impli
cation is that alcohol cannot be promoted through all other media and settings, such as on television
or through the sponsorship of sports or other events.

Legislative reforms over time have expanded the list of media where alcohol marketing may be al
lowed, thereby eroding the scope and potential effectiveness of {34 )akor example, in 1994,

alcohol marketing in public spaces was added to the permitted list and, in 2009, digital media was
added if it does not target children. This has created a major loophole, and children remain exposed
to digital marketing onlin@5). This is because digital platforms are often shared spaces between
children and adults, age veri cations are easily circumvented, and there is a lack of transparency
and independent data to monitor what advertising speci cally targets children online.

These reforms have been in response to persistent lobbying by the alcohol industry. The Associ
ation Nationale de Prévention en Alcoologie et Adictiologie (ANPAA) documents 15 tactics that
the alcohol industry has undertaken in recent times to undermine the law, including undermining
the science, spreading misinformation, the development of “prevention plans”, intimidation of ad
vocacy groups, and lobbying of policy-mak8s). The exploitation of legal loopholes has also

been widely documented, including the use of alibi marketing by alcohol companies in sports. This
involves using core elements of a brand’s identity, such as colours, slogans, shapes, or symbols,
to create positive associations with its brands or products, instead of directly featuring the brand
name, logo, or speci ¢ produdfsy).

Public health and CSOs have sought to protect the law from erosion through strong advocacy and
public litigation against infringements. For example, in 2017, the ANPAA challenged an adver
tisement on a website owned by a beer company, which referenced the Game of Thrones series,
thereby contravening the Loi Evin (by way of associating alcohol with fantasy and adventure). The
court upheld the challenge, af rming that the advertisement had nothing to do with providing fac
tual information related to the production methods or the regions of origin of the beer, but instead
promoted the consumption of an alcoholic beverage among (38)th
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Box 2. Pharmaceutical promotion to health professionals and
health consumers negatively affects NCD care

A 2018 WHO report focusing on cancer medicine reported that, across all pharmaceutical ¢
categories, expenditures related to selling and marketing represented between 25% and 3
dustry-reported costs, compared to 5% to 19% for research and devéB®)ment

Most of this marketing effort is directed at doctors and other health professionals. They ar
to widespread pharmaceutical promotional practices during their entire career, starting at
school and through to continuing medical education (CME)-sponsored events, and throug
tional material from sales representatives and gifts, and the distribution of free samples,
not banned, to seed the market. In France, almost all medical students surveyed in 2019
confronted with pharmaceutical product prom@®nCOI policies remain poorly implemented
medical schoolgll). A 2018 survey identi ed policies related to COI for only two of 38 Ger
medical schoolg?2).
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A well-known example of sponsored CME events is the OxyContin marketing campaign in the United

States that led to the medically-induced opioid crisis, which started at the turn of the centu
ed a trend credited with causing more than 600 000 deaths between 1999 and 2021 in the
Stateg43) and its effects are still felt today. As part of its marketing strategy, OxyContin mar

y. It initiat
United
ufacturer

Purdue conducted more than 40 national pain-management and speaker-training confefences at

resorts in the United States between 1996 and 2001; more than 5000 physicians, pharmag
nurses attended these all-expenses-paid symposia, where they were recruited and train€
due’s national speaker burddd).

While a systematic review found that exposure to information provided directly by pharm
companies was associated with higher prescribing frequency, higher costs, or lower prescri
ity (45), a recurrent research nding is the cognitive dissonance observed among health prof
— believing that they are themselves immune to the effects of promotion, while being convi
peers are in uenced. This has been observed all over the world, among all health professiqg
this perception is consolidated during their tréi@hg

ists, and
d for Pur

aceutical
bing qual
pssionals
nced their
nals, and
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Box 3. Direct-to-consumer advertising of medical products

Direct-to-consumer advertising (DTCA) of prescription drugs is illegal in Europe; however, qther forms
of direct and indirect promotion to the public occur. These include industry-sponsored disease aware *
ness campaigns, promotional material on the internet, and patient compliance and diseasg manage-

ment programmes.

Disease awareness campaigns are a marketing strategy that has since long been denounced as such
(47). An example is the recent worldwide shingles awareness campaign sponsored by GlaxoSmith
Kline (GSK) to promote its vacd).

Unbranded advertising campaigns prompt consumers to “ask your doctor” for treatment.| In many
low- and middle-income countries, prescription-only status is poorly enforced, and people can gener
ally buy any medicine at pharmacies without asking their doctors. In countries where prescription-only
status is well enforced, such unbranded campaigns have been shown to result in more prescriptions
(49).

The promotion of non-evidence-based screening tests is not regulated and is a growing| concern,
particularly as direct-to-consumer laboratory tests become increasingly available, notably through
the internet (digital marketing). Companies heavily promote packages of screening testg that indi
viduals can purchase regardless of their age and risk factors. Private clinics market “full gheck-ups”
to health-conscious consumers, typically involving blood tests and full-body imaging. Most of these
screening tests and procedures are conducted without any valid medical indication, and their sensi
tivity/speci city is unclear. Furthermore, their capacity to reduce the incidence or mortality pf NCDs
is absolutely not demonstrated. These tests are not part of any established screening pathyay nor are
they subject to a quality assurance scheme; therefore, if an abnormal result is detected, it can lead to
all sorts of diagnostic procedures and overtreatment. Many of the unnecessary diagnostic procedures
and treatments resulting from such “wild screening” are not only costly but can also cause mental
and/or physical harm to individuals who were originally in good (&3lth
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Another example of how industry promotion and marketing strategies can negatively affect NCD
care and deepen inequalities is from the medical device industry. In the last two decades, the Da Vinci
Robotic Surgical System has been one of the major new technologies within cancer care. The device
was approved by the United States Food and Drug Administration (FDA) in 2000 and enables sur
geons to undertake minimally invasive surgery while sitting at a console to operate remote-controlled
arms. The number of robotic systems, offering different console options, image enhancement and size,
is also growing rapidly with numerous manufacturers now in the market offering more technical or
lower cost option&1). Expected advantages of this technique included improved ergonomics for the
surgeon, better visualization of the surgical eld, and an enhanced range of motion within the surgical
eld, which is expected to translate into improvements in patient outcomes, particularly when com
pared to open and laparoscopic techniq(&y. However, the improved functional and oncological
outcomes have failed to materialize for a range of cancer (ygeS5). Despite the lack of clear
evidence, it has undergone rapid adoption across the United States and Europe, even penetrating
many middle- and low-income count(e&-57) (Fig. 4). It could now be considered the cornerstone

of surgical treatment for prostate cancer in these countries and other cancers, such as colorectal and
head and neck cancers, with increasing utilization across tumour types, despite the lack of level-one
evidence and routine surgical proced({& 58, 59)

Fig. 4. — Grown in robotic surgery within particular anatomical disease areas.
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Source: reproduced with permission of Elsevier B.V. (60) published under CC BY 4.0 DEED,
Attribution 4.0 International (https://creativecommons.org/licenses/by/4.0/)

This rapid adoption is in part because robotic surgery and its marketing has become one of the most
signi cant technological markers of reputation stimulating patient mobility for health-care(&Exvices

continued
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In the English National Health Service (NHS), where health care is free at the point of use, the
piecemeal adoption of robotic surgery for prostate cancer and colorectal cancer has resulted in
the signi cant bypassing of local centres by men wishing to access these treatments at alternative
centres where it was routinely availa@2, 63). Over a six- to eight-year period, the number of
robotic surgery sites increased from 25% to 90% for prostate cancer 6edifyig. 5). This ec

curred prior to commissioning/health technology guidance on its adoption. Essentially the market
had supported its rapid adoption. The substantial levels of patient mobility, driven by the differ
ential availability of robotic surgery, has meant that hospitals have needed to compete with other
hospitals to retain their local patients and prevent a loss of i@én&his resulting competition
contributed to the closure of one in four radical prostatectomy centres in the NHS and widespread
adoption of robot-assisted radical prostatectomy. Similar processes are occurring across other tu
mour types at presef@2).

Fig. 5. Changes in the number of robotic centres and total number of centres in the
NHS in United Kingdom (England) (2009-2017)
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Source: reproduced with permission from Elsevier Ltd (63) published under the CC BY-NC-ND 4.0
license (https://creativecommons.org/licenses/by-nc-nd/4.0/deed.en).
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Policy considerations and implications

The above case studies illustrate both the scope and force of industry opposition to restrictions on harmful
marketing, which includes the marketing of products that are not harmful as such but can become harmful
when marketed in certain ways. They also illustrate the power of public health advocates within CSOs to

overcome such challenges and achieve legislative change for the bene t of public health.

 Strong and resilient collaborative actions within the public health community, including academics and
lawyers, have enabled several governments to restrict the marketing of food, alcohol, and tobacco, as
well as medical products despite industry pushback.

« Restrictive policies should be future-proofed where possible to re ect the rapidly shifting and innovative
digital marketing ecosystem, and made suf ciently robust to minimize the existence of loopholes that
could be exploited by industry to continue to promote their products in harmful ways, even after the im
plementation of restrictions.

» Regular monitoring, evaluation, and review must be built into the policy cycle, so any weaknesses in
protection can be identi ed and resolved promptly. As a result, the maximum public health bene t can
be realized, including meaningful reductions in health inequalities and NCD incidence across the Region
and beyond.
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Chapter 3.

The negative in uence of
Industry structure and market
power on policies

© WHO / Vakho Chikvaidze

Key highlights

% Market concentration, which places the control of entire sectors into the hands of a limited number of
powerful commercial actors, is very high in most HHIs and the pharmaceutical sector.

% Given their economic importance (as providers of employment and tax revenues), rms in concentrated

sectors are often of key strategic importance to governments, which confer such rms with signi cant
political power relative to state actors.

% High levels of access to policymakers can lead to increased government hesitancy to implement policies
and regulations that could threaten the pro t-making abilities of these dominant rms.
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Market concentration places the control of entire sectors into the hands of a limited number of powerful
commercial actors. The majority of HHI are oligopolistic in nature and, in some cases, oligopsonistic. In
the pharmaceutical sector, market concentration is very high as well, with some suggesting the sector is a
conglomerate of monopoli@y (see de nitions below). This has important rami cations for efforts to curb
the consumption of the products and medications they produce, market andceeitenhidéed markets

often also confer dominant rms with considerable political (208)er

Box. 4. Key de nitions

Monopoly: a market in which a single large rm has the exclusive possession or control of the supply
of or trade in a commaodity or service, making it a market without competition

Oligopoly: a market in which there are only a few large rms (sellers) that dominate the market, thus
limiting competition

Oligopsony: a market in which a few large buyers dominate demand

When it comes to market strategy, high levels of market concentration provide leading rms with:

a) the ability to control the production, marketing, distribution, and pricing of products along supply

chains; and

b) the power to generate pro ts at the expense of other market stakeholders, including consumers and

supplierg?).
Such market concentration, and by extension supply chain control, in HHIs is typically achieved through
mergers and acquisitions (M&AS) or strategic partnerships with relevant supply chain actors.-The most rele
vant forms of M&As in the context of this chapter are, rst of all, horizontal integration, also known as consol
idating acquisitions, aimed at increasing market share by eliminating competition. A second type is vertical
integration, which is aimed at supply chain control through acquisitions of, or gaining control over, suppliers,
distributors or buyers, and confers rms with a high level of structural advantage over rivals and new market
entrants. A nal relevant type of M&As are so-called product extension mergers, which are about the expan
sion of a product or service offerings. That is, rather than focusing on merging with a company in the same
industry with similar offerings, rms target businesses with different products and services than their own. By
acquiring or merging, a company creates opportunities for cross-promotions and sales and navigates or
circumvents regulation. In the pharmaceutical sector, market concentration stems primarily from legislative
protections (most notably patents), market exclusivity, data protection, and other policy measures designed
to give pharmaceutical companies the chance to recoup investment in a new drug and keep would-be com
petitors out of the mark&x

Apart from supply chain control, having high levels of market concentration also typically means that rms
are very large and pro table, which in turn means they have more resources that they will be-able to dedi
cate to branding and promotional practices. Highly concentrated sectors often also consist of rms with high
levels of transnationality, meaning business extends or operates across national boundaries, which allows
rms to expand into new markets more g&ily

Furthermore, given their economic importance as providers of employment and tax revenues, rms in con
centrated sectors are often of key strategic importance to governments, which confer dominant rms with
signi cant structural and relational power relative to state actors. That is, such rms typically have high levels
of access to policy-makers and this, as well as their structuralgpolead, to increased government hes

itancy to implement policies and regulations that could threaten the pro t-making abilities of these dominant
rms as well as the wider stability and health of national ecof)nhieaddition, there is ample evidence

that the greater resources commanded by large and, in particular, transnational rms are known to increase
their ability to exert political in uer{8g
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This chapter includes three case studies. Case study 4 looks at the implications of increased market con
centration in the meat sector. There is ample evidence of the in uence of meat trade and consumption on
diet-related NCDs, such as colorectal cancer, diabetes and coronary heardi8gd®ecent research

has shown that, in the European context, the impact of red and processed meat trade on diet-related NCDs
in the northern and eastern parts of Europe is particularly severe. That is, the incidence of diet-related NCDs
in these countries has increased most rapidly due to trade in and, as a result, consumption ef red and
cessed medb). There is another way that consumption and trade in meat and other animal foods is havi
an impact on the spread of NCDs: they are responsible for 14.5% of all greenhouse gagamisisions

as is well known, there is a clear link between climate change and NCDs, including stroke, heart disease
asthmg9). Case study 5 looks at M&As and business partnerships between soft drink companies and r
in the alcohol sector. Research has shown that both the consumption of soft drinks as well as alcohol con
sumption are related to NC(8, 11). Alcohol is responsible for an estimated 3.3 million deaths globally
every year (5.9% of global mortality) and accounts for approximately 5% of the global burden of disease,
while alcohol consumption is also responsible for a range of socioeconomic as well as h@alii3harms

The pharmaceutical industry’s in uence is evident in the pricing and availability of NCD medicines.
Commercial interests often drive the focus towards more pro table markets, sometimes at the expense of
equitable access. Case study 6 focuses on mechanisms of the pharmaceutical industry to keep monopolistic
positions and delay the development of generic competitors. Box 5 illustrates the issue of high prices for
innovative medicine.
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Case study 4. Meat production in Europe

As a recent report shows, market concentration in the meat sector has increased signi cantly over
the years globallyl4). Today, ten very large global meat companies play a de ning role ir deter
mining how meat and feed are produced, transported and traded. These ten meat producers and
processors have their headquarters in just ve countries/regional blocks — Brazil, China, EU, Japan
and the United States — but through their globalized supply chains, they dominate markets around
the world and have a presence in all the main meat-producing regions.

These large companies also have a very strong presence throughout Europe. Companies such as
JBS S.A. (Brazil), WH Group (China), Crown (Denmark), Tyson (the United States), Cargill ( the
United States) generate their European pro ts by selling fresh and frozen meat produced in Europe
or meat products imported from other countries, such as Brazil and Thailand. They have used M&As
to swallow up small and large rms to signi cantly increase their market power in Europe and to
gain control over the entire meat supply clig) These rms are typically involved in, or even
control, everything from meat farming and production to processing and trading and often also
own distribution centres, so they can distribute the products directly across Europe. Some relevant
recent M&As include United States meat giant Tyson’s acquisition of all European operations of
BRF (Brazil), the world’s eighth largest meat comdahyand JBS buying up one of the biggest
United Kingdom-based pork meat processors to expand its European markddshiBs is also
considering buying German meat company the Tonnies Group, which is one of Europe’s largest
meat producers and the German market leader for pork prod(&sijpn

The market power these rms have gained as a result of these developments has, accerding to re
search, hindered a reduction in meat consumption as it enables them to exert in uence throughout
the supply chain; for example, by imposing low producer prices and forcing farmers to sell below
their cost of productiaii7). This has other consequences too: farmers must raise large numbers of
animals in order to keep satisfying the demand of the big meat companies dominating the market
and, to survive in such an economic climate, they often rely heavily on public subsidies for support
(14). For instance, EU cattle farmers rely on direct subsidies for at least 50% of thefddicome

continued
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Market power often also translates into political power. A recent illustration of this in relation to the
meat sector is its successful lobbying effort (read more in Chapter 4) related to the EU’'s Farm to
Fork strategy, which was launched in 20B%). Part of the EU’s Common Agricultural Policy (CAP)
2023-2027 and at the heart of the European Green Deal, the aim of the strategy is to make the
EU’s food system fairer, healthier and more sustainable. It has a strong emphasis on NGDs, as illus
trated by this passage from one of the key documents published by the EU detailing the strategy:

Moving to a more plant-based diet with less red and processed meat and with more fruits and
vegetables will reduce not only risks of life-threatening diseases, but also the environmental
impact of the food system. It is estimated that in the EU iov@0%80 000 deaths (one out of

ve) and over 16 million lost healthy life years were attributable to unhealthy diets, mainly cardiovas
cular diseases and ceers. The EU’s ‘beating cancer’ plan includes the promotion of healthy
diets as part of the actions for cancer prevertfi8

However, recent analyses show that more than two thirds of the strategy will likely remain unimple
mented before a new European Commission takes of ce in November 2024, with most legislative
proposals still under discussion by lawmakers and some of the most ambitious initiatives either
having been put on ice inde nitely or scrapped ent{f&ly. A key reason for this derailing is that

the legislation has fallen victim to an intensive political campaign by industrial pressure groups and
evidence suggests that multinational meat giants, together with companies, such as petrochemical
or pharmaceutical companies, have played a pivotal role in these &@rtShe political cam

paign by the meat industry has consisted of intensive lobbying against key components-of the strat
egy (21, 22) as well as abusing science (read more in Chapter 6) and skewing media coverage in
relation to Farm to Fo(R2). For instance, meat lobby groups, including the Liaison Centre for the
Meat Processing Industry in the European Union (Clitravi) and the European Livestock Voice, have
commissioned studies that attack the Farm to Fork s{2egy

These efforts have been successful because proposals put forward as part of the Farm to Fork strat
egy, such as explicit references to health risks associated with intensive farming, requirements to
increase transparency by labelling products, and the ability of EU Member States to impose higher
taxes on unsustainable products, have all been delayed or watered2®)whnother proposal —

to ban the nancing of the promotion of red meat — was not just delayed but K@8ked fact,

in recent years, the EU has invested millions of euros into campaigns to promote beef consumption,
among which a €4.5 million initiative called “Proud of EU beef” supports two beef lobby groups:
Provacuno in Spain and APAQ-W in Belgig#). Big meat companies have also lobbied against
initiatives to promote and fund research for the development of alternative protein sources, and
with success: reports show that, because of their political power meat companies have been able
to block the development of greener and healthier alternéiif/e2s). A recent analysis of lobby

ing, subsidies and regulations showed that money spent on lobbying by meat producers in the EU
dwarfed lobby efforts for alternatives and that of all research and innovation spending, 97% went
to meat producers rather than to plant-based meat or cultivated meat groups, and almost all these
funds were aimed at improving meat produdti@h
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Case study 5. Nonalcoholic beverage industry product
extension into the alcohol sector

A relatively recent development is HHI forming partnerships with rms in other sectors, which are
also often health-harming, or which engage in product extension mergers and acquisitiens by tar
geting businesses with a product or service offering different than their own.

A clear example is the nonalcoholic beverage industry forming partnerships with and/or buying up
companies in the alcohol sector, such as the Coca-Cola Company’s expansion into aleohol prod
ucts. Six years ago, the Coca-Cola Company started to steadily build up a portfolio of alcoholic
beverages. The rst step was taken in 2018 in Japan, when the company launched Lemon-Dou, its
rst ready-to-drink alcohol beverag@6). Two years later, in 2020, the company paired with Mol

son Coors to make Topo Chico Hard Seltzer. And in 2022, Coca-Cola entered into agreements to
produce Schweppes Pre-Mixed Cocktails, Fresca Mixed Cocktails, Simply Spiked Lemonade and,
in 2023, a canned Jack Daniels and C¢K#&). Chico Hard Seltzer is now available in more than

20 markets, including several European cour(@®)s and Jack Daniels and Coke is available in
Mexico, the United States, and a selected number of countries in Europe, including Netherlands
(Kingdom of the), Spain and the United Kingdom, with other markets likely to follow in the coming
years. In the United Kingdom, Coca-Cola also launched Jack Daniel's & Coca-Cola Zero Sugar
and there are plans to roll out this variant to more markets, including other European countries, from
2024 as well(29).

In 2022, PepsiCo followed Coca Cola’s example by also moving into the alcoholic beverage mar
ket, although it has to date focused solely on the United States market. The company rst signed a
deal with the Boston Beer Company and launched Hard Mountain Dew (5% alcohol by volume)
in 2022 and, in 2023, it entered a business arrangement with brewing company FIFCO USA to
produce a series of iced-tea- avoured alcoholic beverages called Lipton Hard I¢80)Tea

continued
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Initially, Coca-Cola and PepsiCo only entered distribution partnerships with alcohol companies,
which meant that they licensed their brands to manufacturers who own the alcohol products and
formulas and use Coca-Cola’s and PepsiCo’s logistics expertise and relationships with retailers to
distribute the nal products. One reason for this is that, in many countries, regulations prevent them
from directly purchasing alcohol companies. For instance, in the United States, a liquor manufac
turer is not allowed to also be a liquor distributor. In Europe, such rules do not exist and therefore
Coca-Cola was recently able — through its production, bottling and distribution company Coca
Cola HBC — to directly purchase the alcohol company Finlandia Vodka. Finlandia is a particularly
strong vodka brand in the central and eastern European region where it sells 2.7 million nine-litre
cases per yedi3l).

This development has raised public health concerns. Public health experts are particularly worried
about the ready-to-drink alcohol drinks Coca-Cola and PepsiCo are invo|2é) Bales of these

hard seltzers and ready-to-drink canned cocktails have exploded since the two soft drink giants
entered this market. These products tap into consumers’ connection to brands that they-are very fa
miliar with for many years. Moreover, as these types of drinks tend to be inexpensive, packaged in
single-serve containers, and sold in places such as petrol stations, supermarkets and corner shops,
they appeal to young people. This has the potential for tragic consequences and could reverse the
long-term decline in alcohol consumption by young pd8R)elt is also suggested that the push

into hard sodas appears to have targeted the female drinker, whose alcohol intake has been catch
ing up to that of men in recent yegs). “A low-calorie, avoured alcohol beverage has been

their tried-and-true approach to attracting a female mdgket’

Case study 6. Keeping monopolistic position as long as
possible: how pharmaceutical companies ght behind-
the-scenes wars over generic drugs

The pharmaceutical sector has also gone through a process of increased market concentration. For
instance, in the United States in the period between 1995 and 2015, 60 pharmaceutical companies
merged into 10. As a result, pharmaceutical companies have become much more selective about
which drugs they make, which, in turn, means that entire areas of medicine research have been
effectively abandone(3). What is more, the market and political power of big pharmaceutical
companies has been strengthened even further because these companies enjoy actual monopo
lies due to the way the sector is regulated. That is, medicines are made under patent, giving the
producing pharmaceutical companies full control over the drugs for which they own intellectual
property rights (IPR). As IPR rules have become much tighter, stricter and more global over the last
four decades - in uenced by the political pressure from and power of pharmaceutical companies

- pharmaceutical companies have become among the most pro table and transnational compa
nies in the worl{B4). From 2000 to 2018, the pro tability of large pharmaceutical companies was

signi cantly greater than that of other large, public compd8Es

The pharmaceutical industry employs all kind of tactics to delay or prevent generic competitors from
entering the market, allowing brand-name drug makers to maintain their monopolistic position and,
as such, keep prices high and maximize pro ts. Below are some examples of how these campaigns
unfold.

continued
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1 Refusing collaboration with generic companies and blocking access to samples

Some brand-name manufacturers intentionally obstruct cooperation with generic companies, nota
bly by preventing generic competitors from ful lling regulatory requirements. Furthermore, for some
type of medicines, generic drug manufacturers need access to samples of the brand-name drug to
demonstrate equivalence to the United States FDA and European Medicines Agency (EMA). Some
brand-name drug makers refuse to provide samples to generic companies, hindering their ability to
prove bioequivalence. Without access to samples, the FDA and EMA cannot approve the generic
version, thereby allowing the brand-name drug to maintain its mor{dpply

2 Smear campaigns

A smear campaign is a deliberate effort to spread false or misleading information about the safe
ty, ef cacy or quality of a generic medication. Such campaigns are usually initiated by-pharma
ceutical companies or af liated stakeholders to maintain market dominance or higher prices for
brand-name drugs. Tactics used in these campaigns may include disseminating unfounded claims
about adverse effects, questioning the bioequivalence of generics, or casting doubt on regulatory
approvals, as well illustrated by the story of the Janssen-Cilag laboratory rst preventing and then
restricting the development of generic versions of Durogesic (an opioid analgesic) in France. As
stated by the French competition authority which ned the laboratory for €25 million, “These are
grave practices’(37). Another example resulting in a ne of €40.6 million by the same French
competition authority is the strategy of denigration against generics of Plavix (a cardiovascular dis
ease medication) implemented by Sano -AveB83. The goal of such practices is to undermine

a doctor’s con dence in a generic drug, thereby discouraging its use and potentially preserving
market share for more expensive brand-name alternatives. Smear campaigns impede health-care
cost savings and erode trust in the pharmaceutical industry and regulatory agencies.

3 Fighting patent wars

Another way pharmaceutical companies delay generic drugs from entering the market is by ling
additional patents. A recent report shows that pharmaceutical companies led for a sizeable num-
ber of attempted patents — 1500 — on the 12 best-selling drugs in the United States, most of which
were granted, aimed at further strengthening their monopolistic status well beyond the 20 years of
protection they already typically enjoy under current IPR(BEesOne such company, AbbVie,
applied for over 250 patents for their arthritis drug Humira in the United States. Rival drugmakers
launching generic versions of the medicine found themselves blocked in court. So, white the medi
cine was launched in 2003, the rst competitors could only enter the United States market in 2023,
while Humira biosimilars became available in Europe in 2018. This has led to the observation that
lawyers and lobbyists have become the key gures of the pharmaceutical industry instead of re
searchers and medical expg@8).
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Box 5. High prices versus fair prices for innovative medicines

National public health insurance and private health insurance are the main clients of the pharmaceu
tical industry. In a monopolistic situation, such as is the case for novel drugs, orphan drugs, and often
oncology drugs, prices are simply what the market cad®e&xtremely high prices have become
the norm and a growing threat to health-care budgets. “The most expensive drug in(#i¢ warld”
Libmeldy — a gene therapy treatment, for a rare disease, costing €2.5 million — has recently become
available in Belgium, Ireland, and Netherlands (Kingdom of the). Pharmaceutical expenditures are
increasingly driven by high-cost drugs used by small numbers of patients. In Belgium, ve|oncology
drugs made up 12% of the entire pharmaceutical expenditure (#2022

The justi cation offered by the pharmaceutical industry — high prices because of high resgarch and
development costs — has repeatedly been proven wrong. For example, a recent study fpund that
three years is the median time required to offset development costs for oncd@jy Anaiker
common argument for high prices is that the medicine should be rewarded according to|its value;
for instance, the price of a curative gene therapy should re ect all health expenses that would have
occurred during the life of the patient if they had not been cured. A French pharmacologist argues
that this equates to rewarding re ghters according to the value of the destruction they prevented by
extinguishing a rét4).

The Drugs for Neglected Diseases initiative (DNDi) has shown that another, not-for-pro t [drug de
velopment model is possible. DNDi has, for instance, developed a simple-to-use, affordable cure for
hepatitis C and neglected diseases, such as leishmania and sleepin@Sjckness

Summary

Leading rms in concentrated sectors and markets typically control cross-border production, marketing and
distribution processes and hold signi cant political power relative to states. The case studies discussed in this
chapter show that market concentration is high in most HHIs, as well as in the pharmaceutical industry, and
that this has signi cant implications for policy efforts to constrain the consumption of harmful products and for
the medications these rms produce.

Policy considerations

% The public health community should take market structures and by extension the market power of rms into
consideration when developing ways to tackle NCDs and pharmaceutical policies

% To do so, it is vital that policy-makers, CSOs and researchers pay more attention to understanding, identifying,
tracking, and addressing the market power of rms in key sectors.
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Chapter 4.

Industry lobbying and its
Impact on NCD policies
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Key highlights

% Commercial actors engage in a range of activities to shape the policy and regulatory regimes relating to
their businesses.

% This includes long-term, proactive relationship-building strategies with policy-makers to shape the regula

tory environment and short-term reactive tactics, such as legal challenges, to block or delay unfavoured
policy proposals.

% These commercial actors seek to frame the terms of policy debates in ways amenable to their interests anc
to present positive images of their businesses, products and services through CSR strategies.

% This chapter highlights these approaches through case studies of the tobacco, electronic cigarette, food/
beverage and pharmaceutical industries.
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Introduction

Lobbying — the formal and informal engagement between industry actors and policymakers, regulators and
other governance actors for the purpose of shaping policy outcomes — is a widely employed but perhaps
misleading catch-all term for the myriad ways in which commercial actors seek to in uence pelicy and pol
icy-making processes. As a concept, it is predominantly used to describe a direct and often explicitly trans
actional form of political in uencing. It suggests these processes are issue-speci ¢, proximate, and targeted
at achieving particular overtly expressed short-term outcomes. This form of lobbying is often reactive and, in
the case of HHIs, designed to prevent policy proposals or government initiatives. While this type of lobbying
practice is an important component of HHIs’ political strategies, their efforts to in uence policy extend well
beyond this, and are more varied, hidden, nuanced and sophisticated than many public health actors
policymakers often perceive. The full gamut of their approaches over both the short and long term is
accurately captured by the concept of corporate political activities (CPA), described as “practices to sec
preferential treatment and/or prevent, shape, circumvent or undermine public policies in ways that furt
corporate interestgl’). These “hon-market strategies” are designed to complement and support companies
“market strategies” to promote products and drive sales, by seeking to establish favourable regulatory envi
ronment$2). The following sections introduce key aspects of CPA in which HHIs engage to shape policies
and policy-making processes in their interests.

Long-term in uencing strategies

A vital component of CPA involves long-term, proactive forms of relationship-building through which indus
try actors seek to present themselves as legitimate policy stakeholders and key partners to governments ir
addressing health harms associated with their pri8jutksThis occurs through participation at various

stages, and in different forums, throughout the policy process — by attending meetings, responding to consul
tations, and participating in expert advisory groups — through the promotion of voluntary self- and co-regu
latory policy responsé€s, 6).

A key example of this is how commercial actors, whose products are damaging to health or the environment,
worked collectively to promote the “Better Regulation” agenda in the EU and similar initiatives elsewhere
(7, 8). Internal industry documents show tobacco companies used this to make it more dif cult for govern
ments to pass public health poligigsand subsequent evidence shows they have gone on to use “Better
Regulation” in that w#9—11).

At certain timesggulatory and policy-making bodieay perceive their interests — and those of the popu

lations they represent — to be synonymous with those of the industityetiotddreto businesses to such

an extent that they are unable to take independent decisions in the publie #itieaéisih described as

regulatory capturél, 12). This may lead to not just industry-favourable domestic policies, but to national
governments promoting the interests of HHIs in bilateral engagements with other states and in multilateral
forums, such as the W{Q).

Policy framing

HHIs seek to shape perceptions of their products, their health effects and the scale of the issues associated wit
their use or consumption. This involves minimizing or downplaying the scale of harm; exaggerating their positive
value, in the case of medicines or health products; claiming that effective policy responses or regulation would
either be unworkable or would have negative, unintended side-effects; and instead promoting ineffective but
industry-favourable alternatiy&sl4). Such alternatives often include industry-funded youth education pro
grammes on harmful products, such as alcohol, for which there is limited evidence of éffgcliveness
addition, they seek to legitimize their participation in policy-making by projecting the perception or image of
themselves as individual companies and wider industries having responsibility and expertise. In this way, they
present themselves as part of the solution to tackling health harms as opposed to key vectors of harm. Thes
strategies have been evident in the practices of the global alcohol(diftifyor example, in Poland,

industry actors succeeded in framing alcohol tax debates in primarily economic, as opposed to health, terms to
minimize their impact and marginalize health actors and interests from the decision-mafdinly process
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Reputation management

Such efforts are supported by wider so-called rep
utation management or CSR initiatives, which serve
to promote the reputation of commercial actors,
distract from the harms they cause, shift the focus
to other issues not associated with their products,
and enable policy in uendd, 14, 18) For ex
ample, in Greece, after Philip Morris International
(Philip Morris International) donated ventilators for
the COVID-19 response, its chief executive of cer
(CEO) was invited to join a Chamber of -Com
merce roundtable discussion on the COVID-19
vaccine alongside the Greek Prime Minister, in
contravention of Article 5.3 of the WHO Frame
work Convention on Tobacco Control (FCTC) (see
Table 1 in(9)). CSR is thus best understood as a
tax-deductible public relations exercise that serves
to shape policy outcomes against the publie inter
est(19-21).

Subverting science

Closely aligned to this is HHI's so-called epistemic
strategy(22), designed to in uence the informa

tional environment surrounding policy debates and

shape the body of policy-relevant evidence-avalil

able to and used by key decision-makkrd4,

23). This involves industry actors producing, funding and widely promoting often methodologically weak and
con icted research that supports industry-favoured policy framings and positions, and promoting this to the
media, government and other relevant policy actors, while contesting public health evidence in an attempt to
shape policy outcomgs 5, 16, 23, 25)

Undermining policy responses

Even where governments succeed in implementing more effective policies to tackle the harms resulting fron
HHIs, commercial actors seek to stymie or delay their implementation, water down their effects, and ulti
mately reverse them. For example, the long, well-documented history of tobacco industry lobbying, evident
through internal tobacco industry docung2bjsled to the agreement tife FCTC in 2005 and the in

clusion of Article 5.3, which aimed to prevent the undue in uence of the tobacco industry (8)er policy
However, enforcement remains partial and incomplete and tobacco industry engagement remains common
in some areas, including in many European co?&je%). Tobacco industry actors have consistently

sought to undermine and circumvent Articl@®)3most recently through their investments in e-cigarettes

and other ENDS and heated tobacco products (HTPs), such as Philip Morris’s IQOS. The use of product
innovation has been referred to as the tobacco industry’s technological strategy — a strategy also employed
by other HHIs — to so-called healthwash a discredited industry and re-engage with regulators, scholars and
policy-makers in their guise as the nicotine technology {2y sBther examples of industry attempts to

reverse health policies include the use of legal challenges to policies under international TIAs and EU single
market laws (see chapters 5 and 10).

Different industries, different responses

While our knowledge of the tobacco industry is more extensive than for other sectors, comparative anal
yses have identi ed signi cant similarities in CPA across the tobacco, alcohol, food/beverage and other
HHIs(1, 29-32). Most notably, evidence-based taxonomies of tobacco indusi{ds)Cé#ply to other

HHIs, including alcohol and food compaflie83-35). Moreover, there is evidence that there has been
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signi cant strategic learning and cross-fertilizations between these industries, facilitated in part by historical
co-ownership between companies in the tobacco, alcohol, and food2@c8@)s On other occasions,
companies in various HHIs have collaborated to achieve shared policy qi§jgctives

Despite evidence of commonalities in CPA, interlinkages, and, in some instances, collaboration across HHIs,
the policy approaches deemed politically feasible for different products, and the political status afforded to
the associated industries, varies signi cantly between tobacco and otli@r 32¢dr example, while

tobacco products in many countries are required to be sold in generic packaging with large graphic health
warning labels in many settings, labelling regimes for alcohol remain politically controversial and examples
of their introduction are limited (see Chapter 10 on the EU single market, for example). Similafly, no equiva
lent of the FCTC and Article 5.3 exists in other policy areas. Consequently, policy actors at all levels treat
er HHIs very differently from the tobacco industry, and often welcome them as key stakeholders and p
partners in ways that are not easy to j(82)yThe EU, meanwhile, has passed robust tobacco control laws
but its response to alcohol is comparatively limited as evidenced by the failure to update its much we
alcohol strategy (see Chapter 10).

The disparity in approaches across HHIs has led to calls to develop framework conventions for other harmful
products and their associated industries, either via sectoral accords or a general framework convention on

public health, including an equivalent of an Article 5.3 for othéB&)HIe date, however, little progress

has been made towards this despite the obvious need for such an approach. The following sections set out
two examples of CPA from the tobacco and SSB industries, examining CPA at the national level and, in the
case of SSBs, the interaction between Member State and EU levels.
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Case study 8. Regulating electronic cigarettes and heated
tobacco products (HTPs) in Georgia

Following the successful implementation of comprehensive smoke-free policies and bans on tobacco ad
vertising and promotion, including e-cigarettes and HTPs in 2018, and tax increase in January 2018 and
November 2019(42), smoking prevalence in Georgia dropped by 3% among the general population

and by 9% among smokers, with a 15% reduction in cigarette consumption (§32@3). However,

the tobacco industry and their allies have consistently sought to oppose and undermine adoption and im
plementation of tobacco control legislation to protect their commercial interests. The tobacco industry has
been more successful in interfering and delaying the implementation of provisions, particularly regarding
the e-cigarettes and HTPs.

Philip Morris International (Philip Morris International) dominates the Georgian tobacco market with a
40.8% sharg46) and has increased its in uence on health policy since the authorization of IQOS by FDA
as a modi ed risk tobacco prodidt). Aggressive marketing (read more in Chapter 2) of IQOS by Philip
Morris International was supported by the Business Assaociation of Georgia, whose members include Philip
Morris International and Japan Tobacco International(d8H50). The Business Association was also
involved in directly lobbying the Parliament to reduce the tax on HTPs and e-cigarettes and to legalize their
promotion and advertisement, while opposing measures to strengthen tobacco control legislation via their
main supporter media chann@s-54).

Philip Morris International and its allies regularly communicate with members of Parliament, the Govern
ment, and other state structures. For instance, the Business Ombudsman’s Of ce of Georgia (BOO) of cial
ly applied to the Parliament on behalf of the tobacco industry to delay entry into force of the plain tobacco
packaging regulation in 202(5). In addition, the BOO addressed the Parliament twice in mid-2023 and
issued industry-favourable recommendations on the plain-packaging regulations, while seeking to exclude
IQOS from this regulatidb6,57).

Philip Morris International also sought to promote 1QOS through the involvement of medical professionals,
including former high health of cials, collaborating with a new front group, the Institute of Sociat Research
es (ISR), to promote 1IQ@8). The ISR worked directly with family doctors, dentists, and other medi

cal specialists to organize seminars and training events on “tobacco harm reduction” between 2021 and
2023, with Philip Morris International sup8—62). The FCTC Implementation and Monitoring Center

in Georgia (FCTC IMCG) identi ed several IQOS promotional activities by the ISR as running counter to
the convention and national legisla(ie®,63). The United Kingdom-based organization, Knowledge Ac

tion Change, whose events and key executives have been identi ed as having signi cant tobacco industry
connectiongs4), and the Georgian organization, Health Research Union, also organized an international
conference on “Tobacco Harm Reduction” in Thilisi in May @3220). Through these and other re

lated efforts, the tobacco industry is lobbying for the use of novel tobacco products as harm reduction and
smoking cessation devices, aiming to integrate them into tobacco control policies as shown in the report and
article funded by the Philip Morris International Foundation for a Smoke-fre€o8/@03l Simultane

ously, the tobacco industry is illegally marketing these préiicts

Following BOO recommendations in 2022 and 2023 certain members of Parliament, including members
of the Health-care and Social Issue’s Committee, successfully pushed to delay the implementation of tobac
co plain packaging regulations until 3L July 2024 and to remove 1QOS from plain packaging regulations
(72—74). This was despite the widespread disapproval of the general public and major stakeholders, such
as Tobacco Control Alliance of Georgia, Georgian National Centre for Disease Control and Public Health,
WHO, other UN agencies.

One of the key issues in Georgia in the eld of tobacco control remains the non-implementation of FCTC
Article 5.3, with undisclosed interactions between decision-makers and the tobacco industry, including in
relation to HTRE5).

These issues overshadow and threaten the signi cant success achieved in recent years through the joint ef
forts of the government and civil society sector in tobacco control in Georgia. To address this, it is crucial to
implement appropriate measures, including full implementation of the FCTC and its guidelines and investing
more in this eld.
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Case study 9. An example of pharma lobbying
instrumentalizing patient associations and families

In 2013, the Belgian Capacity Remuneration Mechanism advised against covering the costs for patients of
Soliris®, a new treatment from the United States company Alexion for the very rare, atypical hemolytic-ure
mic syndrome. The Mechanism’s reasons were its uncertain added value and its high price — €400 000 per
year, per patient. The Canadian Health Technology Assessment agency, at the time, provided similar advice
for similar reasor(36). The health ministry in Belgium was open to reimburse the drug but did not agree to
reimburse the drug at the price proposed, but Alexion refused to lower its price.

At the time of this negotiation, a large and emotional media campaign ensued in Belgium, featuring a
7-year-old child with atypical hemolytic-uremic syndrome and his parents, pleading for the reimbursement
of the drug and fuelling debates on the price of life. The media pressure led to an agreement being reached
with Alexion on the reimbursement of Sol{{i5®79).

The media campaign had been orchestrated by Alexion, using the personal and emaotional story for their
bene t, while the family had not been aware of Alexion’s involvement in the campaign: they were contact
ed by a parent association, itself manipulated by a private lobbying rm paid by Alexion. The aim of the
campaign was to force the government to reimburse the drug, while taking away its power to negotiate for
fair prices on behalf of patients. The reimbursed price, revealed two years later, was indeed extremely high
and the agreement signed mentioned that the price “cannot be modi ed at afy@me”

Summary

It is impossible to understand either the prevalence and inequitable distribution of NCDs in Europe -or the policy re
sponses to these, without considering the role of CPA by HHIs. These practices extend beyond what we often thin
of when we use terms such as political lobbying. Commercial actors pursue highly sophisticated, nuanced and
often integrated in uencing strategies, which seek to shape perceptions of health harms and divert policy-makers
between those respongkat best guarantee their commercial interests, but which are often the least effective in
protecting public health. They present themselves as key partners in the policy process and look-to involve them
selves in policy-making and implementation through voluntary and self-regulatory regimes. There is also a high
degree of similarity across industries in terms of the strategies employed. Despite this, there are very different polic
responses considered for tobacco, and different policy statuses afforded to the tobacco industry, versus other
HHIs which are not justi ed by the best available evidence. Alcohol, ultra-processed foods, SSBs and gambling,
for example, are not regulated in the same way as tobacco — for example, to have warning labels — and these
industries remain engaged with policy-makers and government agencies to a far greater degree than is possible
for tobacco within the WHO European Region. If we are to tackle the rise of NCDs in Europe, more effective policy
responses are needed in these areas. There is also an opportunity to transfer the policies successfully used to d
crease smoking rates to these products, but this will require governments to more effectively minimize the in uenc
of these industries over policy-making in ways analogous to the approach set out in FCTC Article 5.3.

Policy considerations

% Industry actors enjoy signi cant access to policy-makers and the opportunity to shape policy in their
interests and against that of public health in various contexts.

% Governments, civil society actors and researchers should exercise great caution when engaging with
HHIs and develop policies for managing such engagements and avoiding perceptions of COI.

% International policy frameworks, such as FCTC Article 5.3, have been invaluable in addressing such is
sues in regard to the global tobacco industry, but similar initiatives are lacking for other sectors, such as
alcohol. A framework convention on public health would offer one way forward to address this.

% Different forms of engagement and associated governance regimes will be relevant for industries not
identi ed as health-harming, such as the pharmaceutical sector.
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Key highlights

* International TIAs have signi cant implications for health, including the availability of medicines and
health-harming commodities, such as tobacco, alcohol and processed foods.

e Such agreements can restrict the regulatory space available for national governments to adopt health-pro
tective measures or policies to combat ill health in their populations.

» Regulatory cooperation chapters allow commercial actors to in uence the content of policy prior to adop
tion, while investor-state dispute settlement (ISDS) mechanisms allow them to challenge those already in
effect.

» Together these may have a so-called chilling effect on policy-making, deterring governments from enact
ing effective, but potentially controversial, measures to protect public health.

 This chapter examines these issues through case studies of tobacco control, the United Kingdom’s exit

from the EU, and pharmaceutical policy.
pI56



Introduction

International TIAs are designed to facilitate the trade of goods, services and agricultural products across
borders, and establish particular legal frameworks and governance mechanisms to qteréeedhis

doing, they have important implications for population health and NCD control. On the one hand, these
agreements can lead to ef ciency gains and have positive effects on economic growth, national wealth,
and improved access to, and affordability of, health-bene cial products and services. To the extent that TIAs
increase national wealth and are subject to effective distributional policies (as evident to greater or lesser
degrees in European welfare states), they may contribute to a decline in population mortality and morbidity.
International trade and investment can also support health in other ways; for example, by improving access
to medicines and medical devices and technologies essential for preventing and treating NCDs.

However, trade can also have negative effects on population health through increased marketing, access
to and affordability of health-harming products, such as tobacco, alcohol and ultra-processed food and
beverages, driven by the marketing, pricing and promotional activities of transnational producer industries.
Trade agreements have also had signi cant implications for the availability of and access to medicines in
speci ¢ contexts, including the availability and distribution of anti-retroviral drugs to treat HIV/AIDS and
vaccines during the COVID-19 pandemic. In addition, trade ows, and the agreements governing these,
are major contributory factors for poor diet and associated health o(@torhesontent of these agree

ments re ects, in turn, the ability of powerful commercial actors, with privileged access to trade negotiations,
to present their particular interests as being in alignment with governments’ objective to promote economic
prosperity via market liberalizat{8n4).

In addition, TIAs pose signi cant potential barriers to the enactment and implementation of effective policies
to tackle NCDs, including those designed to reduce consumption and restrict the promotional strategies of
the industries which produce and market(fe®) ISDS mechanisms in trade agreements, and related
procedures, such as the EU’s Investor Court System, create the ability for commercial actors to challenge
the legality of policies which potentially infringe on their rights as investors as enshrined in such agreements
(7). These processes have been extensively criticized by health actors and democracy campaigners on the
grounds that they are highly technical, procedurally opaque and designed to favour trade liberalization over
other social outcomes, including public hggltases brought under ISDS clauses in TIAs have resulted

in the award of signi cant compensation — often extending into tens of millions of dollars — to governments
found to have transgressed t(@m

Even where courts have ruled in governments’ favour, the costs, both economically and in terms of human
resources diverted from other policy objectives, are signi cant, including for high-incom@ce)ntries

Regulatory cooperation chapters in TIAs are designed to pre-emptively identify any domestie laws or reg
ulations which may run counter to such agreements with the effect of harmonizing regulatory approaches
through the establishment of oversight committees and procedures. These create a mechanism through whic
commercial actors can oppose, delay and dilute health-protective laws which run counter to their interests
prior to their adoptigf@). Following the maxim that prevention is better than cure, in commercialactor polit

ical lobbying as much as in medicine, these procedures create perhaps an even more powerful mechanism
for commercial actors to pursue their policy objectives than ISDS challenges. Of similar importance, these
mechanisms create additional points of access for commercial actors to engage policy-makers, in uence
their thinking, build relationships, and position the commercial sector as a key partner and expert in poli
cy-making (read more in Chapter 4). Taken together, these aspects of TIAs create additional so-called veto
pointy(7, 10) through which health policies and laws must successfully navigate in order to come into effect,
and where their progress may be stymied, or their content diluted. Their very existence can lead policy-mak
ers to avoid controversial but effective health policy measures leading to so-called reg(dajory chill

The case studies which follow offer examples of the speci ¢ ways in which TIAs have impacted on NCDs and
NCD policies before offering nal re ections on the implications of these for population health and health
governance in the future. By their nature, these case studies can capture only certain aspects of the myriac
ways in which trade impacts on public health, NCDs and the policy responses to these, and so offers only a
partial account of this complex topic.
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This area of tobacco control is one in which ISDS mechanisms have been used most obviously in
ways designed to obstruct the adoption of evidence-based policies to address key NCD risk factors.
Smoking remains the biggest avoidable cause of mortality and morbidity globally, while tobacco
control measures designed to denormalize smoking, and shrink demand for tobacco products, have
had signi cant success in reducing smoking rates in many contexts. This is despite a decades-long
and highly adaptive strategy by the tobacco industry to prevent the recognition of smoking-relat
ed harms and the adoption of policy measures to reduce sni@inhpitially, their tactics, like

those of other HHI, focused on engagement and alliance-building with governments and regula
tors, via political lobbying, nancial contributions and the proposal of co-regulatory measures, as
well as attempts to shape the information environment and research evidence through the co-option
and corruption of tobacco science and the production of industry-funded and favourable research
outputs(13). As their tactics were increasingly revealed via the publication of internal industry
documents, opportunities to shape science and policy in this way diminished. This culminated in
the agreement of the WHO FCTC Article 5.3, which requires signatories to take active measures
to protect against the undue in uence of the global tobacco industry over(fM)icyobacco
companies had to adapt their approach and nd new channels of in uence. They found one such
avenue in the potential for legal challenges under international trade and investment law as part of
their shift to more confrontational forms of policy prevef&jd5).

Two legal challenges were brought by Swiss-based transnational tobacco corporation, Philip Mor
ris International (Philip Morris International). The rst legal challenge was against the Uruguayan
government’s plans to introduce tobacco labelling restrictions. Speci cally, the government wanted
to increase the size of graphic warning labels on tobacco products and to ban the use of both mis
leading descriptors, such as “light and mild”, and multiple variants of cigarettes brands. The second
legal challenge was brought by Philip Morris International’'s Hong-Kong subsidiary against Austra
lia's proposals to require tobacco products to be sold in plain packaging (i.e. unb@ndsyl)

In the Uruguay case, Philip Morris International claimed that the graphic warning images would
repulse and disgust consumers, undermining goodwill and trust toward established brands. In the
Australia case, they argued that plain packaging was disproportionate and unnecessary to guar
antee public health; that it was protectionist, discriminating against overseas producers, and that it
undermined their legitimate expectations as investors about the business environment in which they
would operate — despite, it should be noted, Australia’s long history of tobacco control innovation
(15). In both cases, they argued that the measures deprived the company of its intellectual property
rights by unfairly limiting the use of established traderf®rioth cases were accompanied by
concurrent challenges in relation to domestic law and constitutional protections and, in the Austra
lia case, by a dispute initiated at the WTO by its Member States whose legal fees were alleged to
have been paid by the tobacco indugtt§, 17). All these cases were unsuccessful but resulted in
signi cant costs to the litigants and, in the case of Uruguay, both a delay and a watering down of
the measures proposed. While the details of ISDS cases lack transparency, and their resolutions are
often the subject of non-disclosure agreements, it was widely reported at the time of the case that
the Australian government’s legal bills were around US$ 50 million.

continued
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Australia, as the rst country in the world to introduce so-called plain packaging, became a key
policy battleground. For the tobacco industry, it was vital to block its introduction to avoid setting
a precedent for the policy’s introduction and the development of a real-world evidence base of its
effectiveness, and to prevent so-called spillover to other, larger, strategically more impartant mar
kets, such as the EU, and growth markets in low- and middle-income settings (LMICs). In addition,
the cases brought against Australia had a signi cant so-called chilling effect on the development of
similar policies in other contef@% The experience of Australia suggests that countries, which are
policy innovators, face particular political challenges and can bene t therefore from the support of
other governments, multilateral agencies, such as the WHO, which can give evidence at the WTO,
and international public health and NGO networks to support their efforts to withstand signi cant
industry pressures (read more in Chapter 13). This will be especially the case for LMICs which may
lack the political and economic resources of a country, such as Australia, to contest legal challenges
on multiple fronts. Experience from Europe demonstrates the important role played by Australian
public health and tobacco control actors, intergovernmental connections, and NGO networks in
facilitating the transfer of plain packaging to the Ireland and the United Kir{g8pm.

Following its withdrawal from the EU customs union and common commercial policy, the United
Kingdom began the process of implementing an independent trade regime. It concluded a Trade
and Co-operation Agreement with the EU in December 2020 and successfully negotiated the so-
called rollover of 36 EU trade agreements covering trade relationships with 67 c@l9jtrigsh
sequently, it nalized trade agreements with Aust(@b22) and New Zealan@2023) while ne

gotiating accession to the Comprehensive and Progressive Agreement for Trans-Paci ¢ Partnership
(CPTPP) in July 2023. At the time of writing, the negotiations with the United States and for an
updated agreement with Canada have stalled, while those with India are progressing slowly. Taken
together, these agreements have signi cant potential implications for NCD risk factors and policy re
sponses, notably diet and nutrition. The post-Brexit trade regime will wield signi cant in uence over
diet quality through the new trade agreements signed by the United Kingdom. Recognizing this, the
United Kingdom and Australian governments agreed to a “side letter” on health clarifying the terms
of the interpretation of the commitments of their trade agreement and reaf rming their commitment
to public health, including the need for effective tobacco, alcohol and nutrition (@tljcies

While free trade agreements have the potential to reduce the prices of certain foods, the implica
tions for nutrition and NCDs hinge on which speci ¢ items decrease in price. For instance, should
less healthy options become more affordable, this is likely to have adverse effects on NCDs. Further
more, new trading arrangements may increase in ation, and thus the cost of foods, as happened
in the case of Brexit. Research found that almost a third of food price in ation since 2019 has been
due to Brexit, exacerbating nancial burdens for housel@gldsWhen unable to afford or access
nutritious foods, individuals and families facing nancial strain may be compelled to compromise
on the quality and variety of their diets as a means of survival. This compromise can have signi cant
consequences for overall diet quality, a primary risk factor for NCDs. For example, they may resort
to cheaper, less healthy options, increasing their vulnerability to conditions such as obesity, cardio
vascular diseases and diabetes. Similarly, recent studies have suggested that Brexit could reduce
fruit and vegetable consumption, equivalent to 15 kcal/week from fruit and 34 g/week from
vegetables, but that this could be mitigated through eliminating tariffs on fruits and vég2jables

continued
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A further concern arises from the increased industry in uence facilitated by these new agreements.
For instance, the United Kingdom's recent accession to the CPTPP, primarily shaped by the United
States with substantial industry in uence, has been criticized for promoting weakened regulations
pertaining to food standards and safé28). Speci cally, text in the agreement effectively rules out

the use of the precautionary principle, which often features in public health regulations, and policy
measures, such as product bans. Instead, Article 7.9 states that decisions are mandated to be based
solely on “documented and objective scienti c evide(24). This requirement may pose ehal

lenges for public health regulation where scienti ¢ consensus is lacking or when emerging research
indicates potential risks — a scenario commonly encountered in the realm of food s{2b)dards

The inclusion of ISDS and regulatory cooperation mechanisms within the agreement is also likely
to make it more dif cult for the United Kingdom government, and governments of all GPTPP sig

natories, to enact regulatory policies to decrease the consumption of unhealthy food. If the United
Kingdom government wanted to implement an anti-obesity measure, for example, such as calorie
labelling requirements, it would need to adhere to a provision in the CPTPP that allows fereign com

mercial actors to be allowed to contest any such regu{@8an

Following Brexit, the United Kingdom is also pursuing trade through novel legal frameworks, such
as the memoranda of understanding (MOU) signed between the United Kingdom and individual
states of the United States, which afford the United States greater latitude in advancing its commer
cial interests with minimal oversight. These MOUs are agreed upon relatively quickly and below the
radar of public knowledge and typical scrutiny meag@@s

Together, these developments also hold implications for the EU and its Member States.-As the Unit
ed Kingdom establishes new trade agreements and regulatory frameworks post-Brexit; it may in
uence trade dynamics and regulatory standards within the EU. Consequently, the EU will need
to closely monitor these developments and consider their potential rami cations on its own trade
policies and public health regulations.

While products and practices of commercial actors contribute to the burden of NCDs and their
inequitable distribution among different populations, their actions can also shape who has access
to affordable, effective and quality treatment for NCDs. For example, global intellectual property
regimes, such as the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) of
the WTO, for which the pharmaceutical industry lobbied, has had signi cant impact on-the avalil
ability and pricing of medicines, especially in LMIC sé€2figlndustry-in uencing activities tar

get national or EU-level pharmaceutical and health systems policy and lobbying for the inclusion
of these sectors within TIAs. The scope and complexity of modern TIAs means there is an increas
ing number of mechanisms through which commercial actors can in uence pharmaceutical policy.
While provisions around intellectual property rights can in uence access to medicines, other mech
anisms have important implications for health systems and the delivery of universal health coverage
achieved through ensuring equitable access to safe, high-quality, affordable and effective services
and medicinef28).

continued
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A review of large regional trade and investment agreements between 2016 and 2018 identi ed ten
types of provisions that could potentially impact domestic pharmaceutical policy and regulation
(28). These provisions cover a broad range of areas, from the reduction or elimination of tariffs
on pharmaceuticals or their ingredients, intellectual property protection and ISDS mechanisms, to
procedures relating to pharmaceutical pricing and reimbursement programmes, the regulation of
safety and quality testing, government procurement, regulatory practices, and marketing. Such
provisions have the potential to impact the accessibility, affordability, ef cacy, and/or safety of
medicines as well as their clinical use and local production via multiple p&#8yalysr exam

ple, three of the four trade agreements reviewed contained provisions that were identi ed as having
the potential to impact national pharmaceutical pricing and reimbursement programmes in several
ways, including stipulating procedural rules for how applications are assessed and how interested
parties are consulted and involved in decision-making processes. Such rules, and the associated
guiding principles, can be designed in ways favourable to industry interests and in con ict with
public health prioritie@8).

Importantly, the pharmaceutical industry acts to in uence the inclusion and content of such provi
sions in TIAs in ways that favour their commercial interests over those of patients, the public and
national health systems. Evidence of these practices emerged during the early stages-of negotia
tions between the United Kingdom and United States in relation to a potential post-Brexit trade
agreement. Following the 2016 Brexit referendum, preliminary meetings were held between the
United States and United Kingdom as the latter prepared to formally leave the EU and establish its
future relationship with the EU block. Both the United Kingdom and United States held- stakehold
er engagement exercises and began drafting negotiation objectives for a future trade agreement
between the United Kingdom and United States. As part of the consultation processes-in the Unit
ed States, the industry’s main trade group in the United States, the Pharmaceutical Research and
Manufacturers of America (PhRMA), submitted a response in which it called for “the negotiation of
a comprehensive and ambitious trade agreement between the US and (88)@Kt promoted

the United States-Mexico-Canada Agreement as a “very strong base from which to negotiate a
trade agreement with the UK,” demonstrating the tendency for trade agreements to set the founda
tions for subsequent negotiations and the ways that industry draws on these precedents to pursue
their objectives. The trade body also targeted the functioning of the National Institute for Health
and Clinical Excellence and its systems for appraising the cost effectiveness of medicines and other
health technologies in the submission (health technology assessments). The trade body and other
United States stakeholders framed the National Institutes's activities as creating undue “non-tariff
barriers to trade”, arguing that these types of systems should, therefore, be eliminated. PhRMA also
called for “meaningful opportunities for input from manufacturers and other stakeholders ... both
in the development and the speci c implementation of all relevant laws, regulations, and proce
dures”(29). The trade body additionally outlined their support for prolonging the period during
which brand name medicines are protected from competition from the manufacture of generic and
biosimilar products.

While the completion of a formal United Kingdom-United States trade agreement has since fallen

down the political agendas of both countries, these preferences of the United States pharmaceutical
industry, like those of the United States food industry, may resurface in the previously discussed
MOUSs currently being negotiated. Ultimately, these insights demonstrate the ways in which TIAs
represent powerful mechanisms through which commercial actors can advance their interests with
consequences for health systems and the treatment of NCDs.
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Summary

The preceding case studies demonstrate the important implications that TIAs have for the causes of, anc
policy responses to, NCDs. Yet TIAs also have important ideological and systemic effects. The current focus
on economic liberalization via such agreements reinforces political and economic systems that prioritize
economic objectives and commercial actors’ interests over population health and well-being. This is often
justi ed by the logic of so-called no-other-option. However, there are different so-called varieties of capital
ism(30); alternative economic models are possible, which consider the health and wider societal impacts of
commercial policy beyond crude measures of gross domestic product (GDP) growth. Relatedly, we need a
more holistic understanding of trade policy within the wider nexus of public policy, with trade policy actors
cognizant of its relevance for and impact on other areas including, but not limited to, health. This requires the
meaningful input of health and other policy actors and advocates into the development and execution of
trade policy. Recent measures adopted by the EU to develop health safeguards in its TIAs offer one potential
route forward. Finally, there are important lessons which can be learned about the framing, governance
and content of trade policy agreements and strategies for resisting industry challenges to health-protective
policies, both in the pre-legislative phase and in subsequent legal challenges. This will help embolden gov
ernments to adopt innovative policies and offset potential chilling effects arising from ind8ktB2jactics

Policy considerations

» National governments should design health policies in ways that minimize their potential for challenge
under international trade and investment law without undermining their effectiveness.

 Public health should be seen by governments and the European Commission as a core trade policy issue,
with health actors and health impacts central to the development of trade policy and the content of trade
negotiations.

* National governments and the European Commission should consider the elimination of {SDS mech
anisms, or the inclusion of robust public health exemptions to these, in the conclusion of future trade
agreements, while seeking to limit the ability of commercial actors to use exiting measures to stymie healtt
policy.

» Trade agreements must also be designed in ways that ensure the widespread availability of-pharmaceu
ticals globally while maintaining incentives for research and development.
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Key highlights
» Corporate in uence on scienti ¢ research is extensive and multifaceted, with many similarities across
industry sectors, such as tobacco, alcohol, pharmaceuticals, gambling and fossil fuels.

» The manipulation of knowledge and research evidence is a system-level problem. Common strategies
used by industry to in uence the product of science are:

- in uencing the conduct and publication of science to skew the evidence base in industry’s favour;

-in uencing the interpretation of science to undermine science that is seen as unfavourable to industry
and create a distorted picture of the evidence base;

- in uencing the reach of science to create an echo chamber for industry’s scienti c messaging;

- creating industry-friendly, policy-making environments which shape the use of science in policy deci
sion-making in industry’s favour; and

- manufacturing trust in industry and its scienti c messaging.
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Introduction

Previous chapters showed that harmful industries adopt a wide range of strategies to protect their commercial
interests. One way they do this is to use scienti ¢ and pseudoscienti ¢ practices to cast doubt on public health
evidence. The Lancet Commission on the CDoH described these as “practices involving the production and
use of science to alter products or otherwise secure favourable outcomes (or both) for {ti9. industry”

Science and pseudoscience can be used like this in several ways. Industries can in uence the production
of science — patrticularly science which meets its own needs, and which undermines public health policy
and practice as well as public health; for example, science can conceal evidence on the harms caused by
commercial products or practices. They can do this by funding particular types of industry-friendly research,
leaving other lines of inquiry, which are unfavourable to industry, unfunded and unexplored.

Industries can also promote and use science to defend their commercial and legal interests. This has beer
described as a cycle of bias where misleading research, based on narrow, irrelevant or misdirected research

guestions, is commissioned by industry — sometimes through legitimate science funders and researchers, an
sometimes when their involvement is concealed — and the ndings of this research then further distort and
muddy the evidence ba&).

The manipulation of research evidence should therefore be seen as a so-called system-level problem — even
if one speci c piece of research may itself be reliable, it, and the researchers who create it, may contribute to
producing misinformation and ignorance, thereby misleading and misinforming policy-makers. These prac

tices compromise the integrity of scien

ti c research and pose risks to patient

safety and public health.

This chapter describes how the NCD
evidence base becomes distorted
through these and other industry-prac
tices. It draws on the Science for Pro t
Model (SPM), an evidence-based ty
pology of how and why corporations
attempt to in uence scien¢8). The
SPM identi es ve ways in which-cor
porations, across diverse industries, in
uence the system of science. Attempts
©WHO to inuence science from corporate
sectors, including tobacco, pharma
ceuticals, fossil fuels and gambling, are
remarkably similar and are conducted for the same reasons — ultimately to weaken regulation,prevent litiga
tion against industry, and maximize the use of industry products and practices.

1 In uence the conduct and publication of science to skew the evidence base in in
dustry’s favour

Commercial actors can in uence every step of the scienti ¢ process, from the ways in which research topics are
selected and framed, to the design, conduct and reporting of (8search

For example, when it comes to in uencing the research agenda, according to internal industry documents from
1959 to 1971, the sugar industry funded research into enzymes that break up dental plaque and a vaccine against
dental caries in order to divert attention from interventions aimed at reducing sigabimtitdedy, when evi

dence began to show the health hazards of smoking, United States tobacco companies created a research council
that funded research on other potential causes of cancer and heart disease, such as infection, hormones, stres
personality and psychological factors, and environmental factors, to distract from the role of tobd@6co smoking

6).

Evidence from several elds also shows that industry-sponsored studies have results and conclusions that are mo
often favourable to the sponsor’s product compared to non-industry sponsored studies. Favourable results might be
achieved by industry “through a variety of biasing choices in the design, conduct and reporting o{#eir studies”
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For example, trials sponsored by the pharmaceuti
cal industry are more likely to use placebo controls
or inferior doses of active comparators compared
to non-industry sponsored stufe9); this might
increase the chances of achieving favourable re
sults for industry.

The nal step that industry sponsors can in uence
is the publication of research results. Constraints on
the publication rights of investigators have been
found in industry-initiated studies; for example, the
sponsor owns the data or needs to review-or ap
prove the nal manuscridD). This can lead to-un
favourable results being suppressed, thus skewing
the evidence base in favour of industry.

2 In uence the interpretation of science
to undermine science that is seen-as un
favourable to industry and create a dis
torted picture of the evidence base

The manipulation of research evidence aiso in

volves the promotion of misleading scienti € con

cepts and criteria in ways intended to undermine

science and policy-making. This manipulation ©WHO IINiels Fietie
sometimes involves using legitimate scientic con

cepts, and statistical or epidemiological language,

but applying them in ways that scientists would not recognize or accept. For example, the tobacco industry
dismissed the evidence that smoking causes cancer and chronic heart disease as me(é&ly atatistical
deployed epidemiological language to argue that it could not be proven that smoking causes cancer, ar
guing that it can also be caused by a host of other factors, such as pollution, drinking green tea, being bald,
stress and many other fac{@®3. These arguments, which are intended to obscure the independent causal
contribution of a product to harms, are a form of pseudo-epidemiology, and can also be seen in the alcohol
industry, opioid industry, food industry and other industry ardi@heditsilarly, when harmful industries

argue that a causal relationship is complex — by implication, too complex to be dealt with by regulation —
they are also employing this sort of pseudo-science as a smokisctBerin the same way, the fossil

fuel industry disputes its role in climate change by arguing that global heating can also be caused by solar
ares, volcanoes, and natural variations between places and o@&6Yime

Distorting and denying the evidence in this way often depends on attacking scienti c methods and scientists,
as well as misrepresenting or cherry-picking single pieces of evidence. Attacking epidemiological research
simply because it is so-called observational research is particularly common, despite the facts about what is
known about smoking and lung cancer comes from cumulative evidence from observational studies.

Demanding perfect evidence like this (e.g. evidence from randomized controlled trials before policy-makers
can act) is also a cross-industry tactic. Public health issues don't require perfect evidence. Instead, effective an
ethical public health policy and practice, based on the precautionary principle, depends on preventing harm to
the public using the best available evidence, while collecting further evidence over time, as needed.

The introduction noted that misinformation and distorting science should be seen as a so-called system-leve
problem. This is because, even if a speci ¢ piece of research is reliable, it may contribute to a wider system of
misinformation if the research questions are shaped by industry funders — even if researchers see themselve
as independent and not open to in uence. For this reason, transparency about research funding alone, while
important, is insuf cient. Preventing the distortion of science in the rst place is key.

The Brussels Declaration (see Case study 5) is an example of this type of strategy, as it shapes how scienti
evidence and scientists are seen by policy-makers.

Commercial determinants of noncommunicable diseases in the WHO Europep6®egion



The Brussels Declaration: Ethics & Principles for Science & Society Polic{Madtsgout a

number of principles to guide the role of science and the involvement of scientists in policy-mak
ing. It was developed from consultations with more than 300 stakeholders from 2012 onwards,
including public health scientists, science journalists, senior science advisors, government of cials
and ministers, and industry representatives, with substantial tobacco industry and alcohol industry
representation.

Given the title, it is perhaps surprising that extensively questioning science itself is at the core of the
Declaration:

This bottom-up initiative began as a genuine attempt by the scienti c community to question
the robustness of science-led policy-making worldwide... Most policy decisions are informed
by evidence provided by experts. All too often, who those experts are, how they are chosen
and how reliable their advice really is, is open to que&tion

The Declaration goes on to question what it calls “scienti ¢ and political ‘elites™. While highly criti
cal of scientists, it also promotes tobacco and other industry narratives and positions, minimizing the
importance of the need for safeguards or the management of vested interests and COI.

The background and apparent purpose of the Declaration has been analysed in a research paper
by McCambridge et a{18) who note the similarity of the content of the Declaration to arguments
made elsewhere by the tobacco industry. These include distorting sound science and good epidemi
ology, such as the tobacco industry proposal that only a relative risk of >2.0 (meaning that a par
ticular exposure, such as to tobacco smoke, at least doubles the risk of harm) should be considered
meaningful. This rule of thumb about relative risks, McCambridge et al. note, “conveniently elimi
nated most of the evidence on the harms of passive smoking”. This proposal was in turn promoted
by epidemiologists and epidemiological associations who were unaware of the tobacco industry
links. It is also clear that many of the scientists and others involved in the meetings leading up to the
Brussels Declaration were unaware of the tobacco industry's involvement.

The Brussels Declaration also had substantial pharmaceutical and alcohol industry involvement,
consistent with other instances where the alcohol industry sought to in uence science and scienti ¢
principles. One example is the Portman Group, the United Kingdom alcohol industry social respon
sibility body and regulator for alcohol labelling, packaging and promotion, who paid researchers

to write anonymous critiques of a WHO-sponsored evidence rgdewWwlicCambridge et al. also

note the similarity to the 1997 Dublin Principles, sponsored by the International Center for Alcohol
Policies (ICAR)L9), another alcohol industry CSR organization. The Dublin Principles were devel
oped with signi cant input from the alcohol industry and alcohol industry-funded organizations
and aimed to promote cooperation between the beverage alcohol industry, public health actors,
and governments. Among other things, they promote industry-friendly framings of alcohol harms
and solutions to those harms, such as self-regulation, industry-provided educational inHiatives, in
dividual responsibility and responsible drinKig).

McCambridge et al. concluded:

The Brussels Declaration seemed to be a vehicle for promoting corporate vested interests
with respect to science and policy. Overall, this episode shows that harmful industry attempts
to in uence science go well beyond in uencing speci ¢ studies or scientists, but also involve
in uencing policy-makers’ perceptions of science and scientists themselves.
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3. In uencing the reach of science to create an echo chamber for industry’s scienti c
messaging

As mentioned above, commercial actors in uence every step of the scienti ¢ process, from evidence produc
tion to its dissemination and use. This re ects what Bero has described as a c{2)enuitinigs“If the

evidence base that informs these decisions is awed or distorted, the entire foundation for systematic reviews,
guidelines, health policy, clinical advice, and consumer information crumbles”.

To disseminate biased research, industry also misuses standard scienti ¢ approaches and outlets — such as
industry-funded conferences, journals, journal supplements and other events — and then uses this researct
to position itself to policy-makers and the public as a legitimate and trusted source of evidence. Academic
researchers are also recruited to act as supportive so-called voices, to promote and defend the research.
Conversely, industry may use legal — and, at times, illegal — means, such as claiming that data cannot be re
leased because of commercial sensitivities, to prevent its evidence from being discovered or accessed. In the
case of pharmaceutical products, this means that evidence about harmful or ineffective treatments is missing
so that reviews of the evidence are themselves inadvertently biased.

4. Create industry-friendly policy-making environments which shape the-use of sci
ence in policy decision-making in industry’s favour

The preceding strategies work together to increase the likelihood that science favourable to industry will be used ir
policy and practice. Extending this even further, commercial actors have attempted — sometimes successfully an
sometimes not — to create policy-making environments which shape the ways in which science is used in policy
decision-making in their fav(®)r

For instance, in the 1990s, the tobacco company Philip Morris International (Philip Morris International) attempted,
ultimately unsuccessfully, to embed industry-friendly standards in EU regulatory decision-making, which would
create an impossibly high bar that evidence would have to meet before policy-makers could of cially consider
it. These standards were originally promoted by the tobacco industry itself as part of a campaign to rede ne so-
called good epidemiology, so that the industry could dismiss evidence it deemed unfavourable by hijacking the
criteria for determining scienti ¢ proof. Ultimately, the motive was to reduce policy-makers’ ability to use a precau
tionary approach to regulatory decision-making and prevent regulatory action on passiy2®moking
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Also in the 1990s, British American Tobacco, the United States-based multinational tobacco company, along
with chemical, fossil fuel and pharmaceutical industry actors, worked — this time, successfully — to secure
and utilize policy-making reforms in the EU which became known as “Better Regulation”. One key feature
of these reforms was the mandatory use of business impact assessments (IAs), which create a reliance o
industry data and prioritize evidence on economic impacts over evidence on other impacts, such as to hu
man and environmental hegBR). These have subsequently been used by industries, including the tobacco
industry to push against the EU’s 2001 Tobacco Products Directive as well as the pesticides industry to argue
against stronger regulation of endocrine disrupting ch€@8cai). Another feature of Better Regulation

is mandatory stakeholder consultation, which embeds the right for industry to have its voice heard early in
scienti ¢ debates. This process has been described as “an opportunity for highly resourced corporations to
slow, weaken, or prevent public health poli(2&3”

5. Manufacture trust in industry and its scienti ¢ messaging

Many of the strategies used by commercial actors to cast doubt on the evidence depend on the industry itself
building trust among policy-makers, the public, and health and non-health professionals who the industry
needs to in uence. To do this, the industry must portray itself as a trustworthy source of evidence and advice.
Of course, when it comes to evidence about health, there is no reason to believe that the tobacco, alcohol,
gambling or other industries have any particular health expertise; their expertise lies in producing and mar
keting their products, and they have no special claim to expertise in public health, epidemiology or other
health-related sciences.

Despite this, they are active in academic and scienti ¢ settings to help them gain credibility. They do this by
creating links with individuals, particularly clinicians, and with respected institutions. For example, the SSB
industry funded individual researchers to help promote its misleading messages about the causes of obesity
with the aim of shifting the blame for obesity away from diet — and, by implication, their products — and onto
lack of exercisg6).

Funding industry-friendly research like this is one way to build trust and help create a supportive evidence
base, which is why Food Politics researcher Marion Nestle has said that food and drink companies should
not be funding scientists “because research sponsored by food companies almost invariably comes out with
results favorable to the sponsor’s interests, even when independently funded research nd6therwise”

Concealing such in uence is also key to building trust, and such industries are skilled at hiding their messag
ing behind front groups (“astrotur ng”), community groups, and charities (“charity-wWashing”)
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Harmful industries, such as the tobacco industry, have a long history of in uencing youth educa
tion about their products. The promotion and funding of youth education is favourable to harmful
commercial sectors in many ways. For example, an analysis of tobacco industry internal documents
shows that the tobacco industry saw funding and the promotion of youth education programmes as
amenable to their commercial interests because it allowed them to: shift blame onto children and
parents; de ect from and substitute for more effective but commercially threatening policy measures
(particularly restrictions on advertising); burnish their corporate image; gain access to pelicy-mak
ers; and form partnerships with credible and trusted organizé2i®hns

Many other commercial actors adopt the same strategy, often as part of their CSR initiatives. For ex
ample, in the United Kingdom, both the alcohol and gambling industries are major funders of youth
education programmes about their respective products. Despite the COI that this causes, charities
who receive funds from the alcohol or gambling industries continue to provide a number of pro
grammes to schools across the United Kingdom. Analyses of the content of these programmes have
shown that they reproduce industry-favourable ideas and framings about personal reasonability,
shifting the burden of blame for harm onto children and young people while normalizing gambling
and alcohol use and de ecting from the role of the industry’s practices and products, and a failure
to effectively regulate these, as major drivers of (29m30). In the case of the alcohol indus
try-funded programmes, some of the materials provided to schools contain misinformatien that dis
torts the evidence on the risk of cancer associated with alcohol use and the risks during pregnancy.

A further analysis of gambling industry-funded programmes and the practices adopted by those
who develop and deliver them shows that agnogenic — meaning doubt-creating — practices, well
documented among harmful industries, are used to promote and legitimize these programmes while
misrepresenting and distorting the evidence base. These practices help to create doubt about the
harm caused by commercial actors and their products, and doubt or ignorance about the evi
dence base for measures to prevent these harms. In con ict with the international literature, these
programmes are presented by the gambling industry and those in receipt of its funding as an ef
fective way of keeping children safe from gambling hét)sThey present the industry-funded
programmes as “evidence-based” and “evaluation-led”, but the evaluations that have been con
ducted to date, and that are in the public domain, have important limitations and have not been
designed to establish effectiveness.

Industry in uence on youth education reveals the contradictions in the evidential practices of com
mercial actors. That is, despite presenting themselves as authoritative voices on how to keep the
public safe from their products and inform them about the risks and continual claims to-be commit
ted to so called “evidence-based” policy-making, they fund and promote youth education pro
grammes for which there is limited or no evidence of effectiy@@gsBurthermore, it is well
established in the public health literature that education in the absence of other policy measures,
such as restrictions on advertising, accessibility, availability and pricing strategies, is ineffective at
preventing harm. Concerningly, such programmes continue to be delivered to youth throughout Eu
rope and in the absence of robust and independent evaluation for unintended consequences, such
as exacerbating inequalities or the promotion of harmful products.

Ireland has taken a lead in addressing this issue. In response to the efforts of community action
groups and others who helped to raise the issue of alcohol industry in uence on schools in Ireland,
the health and education departments issued formal guidance advising schools not to use materials
funded by the alcohol industry and that “these guidelines apply in regard to resources funded by
other industry sectors where there is a potential con ict of int&@s84).

The pharmaceutical industry also uses strategies to in uence scienti ¢ research, which correspond
to the different stages of the cycle of bias described above (Box 6).
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Box 6. The pharmaceutical industry as a commercial determi -
nant of health and its in uence on science

The pharmaceutical industry uses strategies to in uence scienti ¢ research, which correspond to the
different stages of the cycle of bias described above. Michaels’ seminal book “Doubt is their product”
identi es six widely used approacli@s):

1. testing a drug against a treatment that either does not work or does not work very well (trials with
placebo comparisons are ideal for this);

2. testing a drug against too low a dose of the comparison drug because it will make your drug
appear more effective;

3. testing a drug against too high a dose of the comparison drug because this will make your drug
appear less toxic;

4. publishing the results of a single multicentre trial many times because this will suggest that multiple
studies reached the same conclusions;

5. publishing only that part of a trial that favours your drug, and burying the rest of it; and

6. funding many clinical trials, but only publishing those that make your product look good.

Many other strategies are also described, including avoiding the use of a comparison group entirely, and
testing the drug on highly selective and often relatively healthier populations because these are less likely to
suggest the existence of side-effects. These practices undermine the integrity of medical research and car
affect clinical guidelines and patient ¢263.

The health-care industry more generally employs many of the strategies of harmful commaodity industries,
and their approach to casting doubt on evidence includes creating uncertainty about the harms of products,
misleading marketing, manipulating and distorting evidence, as well as health-care-speci ¢ activities, such
as disease-mongering — that is, expanding the boundaries of treatable or apparently treatable disorders in
order to increase sales of commercial products, such as pharma@3)tidaks opioid epidemic is one

recent example of this, where Purdue Pharma aggressively marketed and promoted the liberal use of Oxy
Contin to physicians, particularly for use in the large and lucrative nonmalignant pgid)market

The company responded to evidence about the harms of their product in the same way that other companies
do: blaming the user; saying that the problem of opioid addiction was actually due to a lack of personal
responsibility among users (an argument used by all harmful industries); saying that some people just have
addictive personalities (an argument used by the tobacco and gambling industries); and using complexity
arguments, in claiming that the problem was very complex, and that opioid addition is actually due to a wide
range of societal and other factors, so the company can't be blamed for the opioid @pjddmiig the

same complex arguments to dispute the evidence is a widely documented strategy among harmful industries
(39).
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Summary

The pharmaceutical industry’s in uence on scienti ¢ research is extensive and multifaceted, with many sim
ilarities to other industries described in this report. These practices compromise the integrity-of scienti ¢ re
search and pose risks to patient safety and public health. Greater transparency and independence in clinical
research are crucial to addressing these issues. The mandatory publication of all trial results, and more rigor
ous oversight by regulatory bodies, can help ensure that decision-makers and the public have accurate and
reliable evidence to inform their decisions.

Policy considerations

Industries often seek to in uence the processes, methods, ndings, and perceptions of science and scienti ¢
research in ways that ultimately harm the public. Perhaps the most important way of preventing these harms
is to protect science itself from such in uences.

Transparency in lobbying and funding, and strictly enforced COI declarations, are an important part of this,
while acknowledging that this is a partial, downstream measure and can even have negative effects (Box 7).

Raising the awareness of the public, academics and policy-makers about what COls in science are, and why
it is important to prevent them, will also be key.

Box 7. Declaring COls does not prevent COI

Solutions to counteract industry in uence on science often focus on protecting individual parts of the
science system, such as the integrity of individual researchers. Ultimately, however, this does not work
because, as we have seen, industry funding of science produces effects beyond simply corrupting
single pieces of evidence or individual researchers. The entire pipeline of knowledge production and
dissemination can be con gured by industry to meet its own needs at the expense of public health.

For example, if research questions are shaped by industry, even if the research itself is-robust, the re
sulting science can still bene t the research funder if it distracts attention from industry harms, frames
industry and industry products as part of the solution to complex problems, and/or prometes interven
tions that minimize damage to sales.

Therefore, while it is important for researchers to be transparent about the origins of their research
funding, it is insuf cient because it does not eliminate bias; ultimately, the mechanisms through which
industry is able to in uence science to meet its needs remain in place and intact.

Disclosure can actually have unexpected or unintended effects on researchers, including strategic ex
aggeration, which is, when individuals disclose COls, they then in ate bias in their advice to counter
act any discounting the reader might do; and moral licencing, which means that people feel licensed
to in ate their bias after engaging in the moral behaviour of disclosing4®)These are sub

conscious processes: researchers can be affected by funding even if they believe themselves not to be.

What is the takeaway message? Good research practice from individual researchers cannot wholly
protect against commercial in uence on science. Preventing industry in uence on science must be
the goal and this will require robust and sophisticated systems of governance that are informed by
engagement with substantial bodies of evidence on COIl and the CDoH.
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Key highlights

» Corporate social responsibility (CSR) activities are often presented by commercial actors as inherently
bene cial to society and helping to address public health issues and meet social needs. These practices
need to be examined critically from a CDoH perspective.

» Some commercial actors adopt CSR programmes that are designed to promote their preferred approach
es to public health issues, burnish their corporate image while de ecting from their role as drivers of harm,
and substitute for public health policies that threaten their business interests.

» There is a need to raise public and policy awareness of commercial CSR activities, their purposes, and
how they can harm health and misinform the public. CSR campaigns, including industry-funded educa
tional materials aimed at children and young people, are a particular concern.

» Novel approaches to public health counter-marketing campaigns, building on the “truth campaigns”,
which aimed to expose the tobacco industry’s efforts to mislead the public, could be developed to count
er the CSR activities of HHI, such as alcohol, gambling, vaping and others.
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De nitions of CSR

CSR is based on the principle that corporations should not simply pursue pro t, but also have social and
other responsibilities to wider society. CSR is, therefore, related to the concept of philanthropy and refers
to the wide range of speci c practices that corporations engage in that appear to have a social purpose.
Such practices include funding charities, community groups, and research and educational programmes, or
providing resources, expertise and other related practices, and are outlined below. However, in the case of
industries whose products and practices are health-harming or environmentally destructive,-their engage
ment in CSR is not simply philanthropic or altruistic but plays several important strategic roles. These includ
defending the industry against criticism; de ecting attention from the harm caused by their practices and
products; presenting the industry as part of the solution and not the problem; and, ultimately, preventing pol
icy-makers from regulating their practices.

There are three main types of de nitions of CSR:
i. business de nitions, which emphasize the obligation of companies to give back to society;

ii. transformative de nitions, which emphasize the power of CSR to in uence public perceptions and choic
es; and

iii. public health de nitions, which point to the negative health consequences of CSR, and which describe the
importance of countering th@h

In focusing on the commercial determinants of NCDs, it is particularly important to consider the strategic
purposes served by CSR and to re ect on associated public health consequences.

A comparative analysis of the CSR campaigns of the soda and tobacco industries provides important in
sights into their commercial purp{®edhe study found that such campaigns arose because of increasing
pressure on these industries and policy-makers were becoming more aware of the harmful nature of these
products. As a result, these industries were faced with a mounting threat of stronger regulations. In response
the industries sought ways to improve their corporate and product images to prevent legal and regulatory
action that might harm future revenue in direct or indirect ways. These included supporting charities, support
ing so-called prevention programmes, and funding scienti c research.

Sometimes such commercial actors explicitly acknowledge that the purpose of their CSR programmes is to
help avoid regulation unfavourable to their business interests. The programmes also have a range of other
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effects, including helping to build brand loyalty among children and young people, spreading misinfor
mation about the negative health effects of products, and normalizing product use. For example, major
tobacco companies developed so-called youth smoking prevention programmes. However, their funding
and promotion of their favoured programmes enabled the industry to build partnerships with trusted actors,
displace independent public health actors, downplay and obscure the harms caused by smoking, shift blame
onto youth, and burnish their sponsoring actor’s corporate image. The same role is played by alcohol indus
try messaging campaigns on how to “Drink responsibly” and, in the United Kingdom, the alcohol industry
charity Drinkaware’s “Drink Free Days” cam8igh). Similarly, a major SSB company launched Project
Refresh to fund individual youth’s proposals on how make “the world more excitinRanthéugam

bling, alcohol, rearms and fossil fuel industries deploy similar child and youth-oriented programmes as part
of their CSR practicés.

Commercial actors also seek to in uence the research and medical communities through their CSR. For ex
ample, a major tobacco rm funded the provision of medical education courses on smoking cessation, de
livered through a well-established medical information company. These were similarly found to promote the
company’s commercial objectives, including promoting the use of smokeless tobacco and(é)cigarettes
Gambling industry-funded educational and other “Gamble responsibly” campaigns have also been shown
to promote gambling industry narratives and fra(@ngsssil fuel industry examples are also well-known

(See Case study 16).

An analysis of tobacco industry internal documents summarized the purposes of industry-funded youth
smoking prevention programmes:

...to serve the industry’s political needs by preventing effective tobacco control legislation, marginal
izing public health advocates, preserving the industry’s access to youth, creating allies within policy
making and regulatory bodies, diffusing opposition from parents and educators, bolstering industry
credibility, and preserving the industry’s in uence with policymakers (8).

This quote serves as a valuable general summary of the purpose of HHI CSR. The role of €SR in manipu
lating and undermining policy is well-documented across different industries. One of its purposes is policy
substitution, where CSR, including voluntary self-regulation, is used to prevent or delay the implementation of
effective public health policies, such as the regulation of marketing. For example, when opposing the WHO
FCTC restrictions on marketing, the tobacco industry saw youth access schemes as a way to-“make a signif
icant gesture that would divert attention from the FCTC, moderate the WHO’s moves toward the FCTC, and
bring the tobacco companies together against the FLTG).
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Case study 15. Charities and pinkwashing

Reputation management through engagement with charities is very common when an industry seeks
to gain a so-called health halo by being associated with reputable and trusted organizations. One
of the most well-documented examples of this form of CSR is pinkwashing, where commercial actors
associate themselves with breast cancer charities, while some of these commercial sectors, specif
ically the alcohol industry, promote products associated with an increased risk of breast cancer
and/or actively undermine public understanding of the modi able risk factors for breast cancer.
The term was initially de ned by the United States-based activist organization Breast Cancer Action
as “a company or organization that claims to care about breast cancer by promoting a pink ribbon
product, but at the same time produces, manufactures and/or sells products containing chemicals
that are linked to the diseagdl).

The alcohol industry is a source of many related examples. Alcohol consumption is a risk factor for
breast cancer, and alcohol industry-funded charities, including those based in the United Kingdom,
have spread misinformation about the role of alcohol as a risk factor, often denying it or seeking
to confuse the public with misleading explanatii)s At the same time, the alcohol industry has
often sought to align itself with breast cancer campaigns. Alcohol and gambling and other industry
charities are themselves a form of industry CSR and reputation management, claiming to educate
the public about alcohol harms, while at the same time promoting misinformation about breast and
colorectal cancer, cardiovascular disease, foetal alcohol syndrome and other issues and health
conditions. In Ireland and the United Kingdom, for example, Drinkaware and Drinkaware Ireland
have been shown to selectively omit and/or misrepresent the risks of breast cancer. A recent British
Medical Journal investigation described how industry-friendly misinformation about breast cancer
appears in materials for school children produced by the charity Talk About Trust (formerly the
Alcohol Education Trust), which has indirect alcohol industry f(@8)ing

The term pinkwashing has more recently been extended beyond breast cancer and is also now ap
plied to the commercial practice of super cially appearing to promote the civil liberties of LGBTQ+
communities for marketing and public relations purg@gsrhis includes United Kingdom alco

hol and gambling industry charities funding academic research on LGBTQ+ people’s alcohol use
and gambling15, 16). Informing the public about industry exploitation of pinkwashing campaigns
increases public perceptions of the way such practices are misleading in nature, and can increase
public support for alcohol polici€¥). In the same way, informing the public about the nature and
purpose of tobacco, gambling and alcohol industry-funded charities, among others, may be an
important step towards denormalizing harmful industry CSR. This would involve questioning the
legitimacy of these CSR activities as public health interventions or as inherently bene cial to society,
and building greater understanding of the ways such practices undermine public health goals while
advancing commercial interests.

Commercial determinants of noncommunicable diseases in the WHO EuropepiyRegion



Case study 16. CSR and artwashing

The arts have been another common target of industry CSR. Notably, Purdue Pharma, owned by the
Sackler family, sponsored the arts, including museums and galleries, as part of its corporate philan
thropy programmes, while at the same time promoting its drug OxyContin, the design and market
ing of which has driven the opioid epidemic. The Louvre in Paris, the V&A museum, and the Tate
Modern and Serpentine Galleries in London all have had wings, rooms or galleries named after the
Sacklers, as have many museums and galleries in the United States. As awareness increased of the
company'’s practices for downplaying the risks of addiction and misleadingly and inappropriately
promoting the use of the drug, many museums and galleries dropped the Sackler name. The bene-
ts to the drug company of this form of CSR include distraction from the harms of the product and
raising the reputation of the company, thus making it more dif cult to criticize their aims or activities.

The dissonance between the good works in the foreground and the harms in the background are
highlighted in a quote from the former chair of psychiatry at Duke University School of Medicine:

| don't know how many rooms in different parts of the world I've given talks in that were
named after the Sacklers ... their name has been pushed forward as the epitome of good
works...but when it comes down to it, they've earned this fortune at the expense of millions of
people who were addicted(18).

This type of so-called CSR artwashing continues, for example, by the gambling industry, where
The Courtauld Gallery in London controversially named one of its exhibition galleries after the
billionaire founder and CEO of online gambling company Bet365, following a donation of an
undisclosed amount to the gall¢it®). The tobacco industry is still active in this space, too, with

the British Museum still taking sponsorship from JTI, the international tobacco and vaping company
(20). The Tobacco Tactics website documents a wide range of similar tobacco industry arts activi
ties and sponsorships over many decades, noting the different purposes that they serve — including
boosting legitimacy with the public, bypassing advertising regulations, and helping to buy in uence
with policy-makers. Among its more recent examples is the case of the vaping and heated tobacco
brand 1QOS (owned by Phillip Morris International) which commissioned British artist Alex Chin
neck to create exhibits for the IQOS World exhibition during Milan Design Week {22019

CSR and engagement in science

Industry funding of science, and the risks this holds, is discussed in Chapter 6 of this report. Funding and sug
porting scienti ¢ research are also an element of CSR programmes. Establishing industry-funded scienti ¢
organizations, which manipulate the evidence, as well as appearing to do good, is a win-win for industries.

A further effect of CSR practice, particularly those that involve industries partnering with communities and
researchers, includes fostering division, thereby weakening opposition to the industries themselves.

When industries build alliances and support from scientists, NGOs and communities, it reduces the number of
potential allies that other activists and NGOs striving to mobilise and thwart industry interests can work with,
in a sense, reducing civic resources for the activist co@2unity

While this relates to the context of the food industry, and the practices of companies such as Nestle, it also
applies to other industries. The tobacco industry, for example, realized that sowing division was an important
aspect of CSR, and Philip Morris USA’s Project Sunrise, which aimed to promote the social acceptability of
smoking and of the company, sought to create divisions within the tobacco contro(23)vement
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CSR during crisis

HHI also have a long history of exploiting crisis sity@dpnan analysis of CSR practices during the
COVID-19 pandemic showed the four ways in which corporations that were producing health-harming and
potentially health-harming products, including tobacco, alcohol, fossil fuels, and ultra-processed food and
drink, took advantage of the pandemic, based on examples from more than 90(26ur@oespanies

used the crisis to portray themselves and their products in a positive light, and to use it as an opportunity to
build relationships with governments, increase the scope for lobbying, and incorporate messaging on their
contribution to the pandemic response into their marketing (read more in Chapter 11).

Policy considerations

There is much to be done in managing CSR and its negative impacts, particularly the wider impacts on norms
and policy and in the longer term. Some potential ways forward are suggested in the report “Signalling
Virtue, Promoting Harm — Unhealthy commodity industries and COVID-19” by the NCD Alliance and SPEC
TRUM Consortiuf2s).

» Develop norms and practices to constrain commercial interference in public health policies. For example,
FCTC Article 5.3 aims to constrain commercial interference. In particular, the actions of alcohol and ul
tra-processed food industries demonstrate the need to urgently advance international efforts to establish
principles of engagement and manage COls.

» The report points to the pressing need to develop mechanisms to support CSOs in managing their inter
actions with commercial actors (read more in Chapter 12 and 13). The recently developed “Governance
Toolkit for Commercial Determinants of Health”, by the Association of Directors of Public Health in the
United Kingdom is an example of how countries are coming forward with models for dealirg with inter
actions with commercial actors and how to manage tli2a)sks

» Raise awareness among the public and policy-makers of the purpose, nature, and harms of industry CSR
practices which, as the report cited above shows, can help build public support for effective policies to
regulate commercial actors.
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Key highlights

« Commercial actors in uence health through employment and working conditions, both within their own
rms and through their purchasing practices. These factors can either promote or undermine public health
and signi cantly impact the prevalence and distribution of NCDs and associated inequalities in Europe.

« Political and economic systems shape how commercial actors affect health in the context of employment
and working conditions. The interplay between economic policies, labour market conditions, regulatory
frameworks, and corporate practices determines the extent of health impacts, highlighting the need for an
active role of the government to protect public health.

» Commercial actors often attempt to sway policy-makers away from regulation by emphasizing their role
in job creation and generating economic growth. Such arguments are often overstated and, in some
cases, have proven to be false. Policy-makers need to be aware of these tactics, consider broader social
costs, and prioritize public health in their decisions.
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Introduction

In the context of employment and labour markets, commercial actors hold a pivotal role in shaping health
outcomes, exerting a dual in uence that can either enhance or undermine public health. Commercial actors
can promote public health by providing individuals with both nancial security and psychologieal well-be

ing through stable and meaningful employment. Further, as large employers, they can stimulate economic
growth, strengthen scal space for nancing public goods, and reduce poverty and spending on social
protection measures. Conversely, if companies impose long working hours, stressful work environments, poo
prospects for career development, and substandard health and safety practices, they risk exacerbating the
prevalence of NCDs among their workforces. Commercial actors also often leverage their role as employ
ment providers to exert pressure on policy-makers, potentially limiting regulatory oversight, with negative
implications for NCDs.

Employment conditions, working conditions and NCDs

Given that individuals spend a substantial portion of their lives at work, the employment and-working con
ditions they are exposed to can signi cantly impact their health. Workers across all sectors face the risk of
NCDs, with those in manual work or essential services particularly affected. NCDs have been linked to both
employment conditions and exposure to material workplace HazarBsmployment conditions related

to job insecurity and limited contract status, for example, have been associated with NCDs in the European
context — particularly mental ill heg®h On the other hand, exposures related to material workplace
hazards, such as physical and chemical hazards, have been linked to cancer, respiratory illness and muscu
loskeletal disorde(8). The signi cance of this latter point is heightened when understood in the context of
the increasing commercialization of occupational health S@rviEasther, the use of algorithms, arti cial
intelligence and digital technology to monitor workers’ performance is increasingly impad¢bhgpyhealth
introducing stressors and privacy concerns with potentially important implications for NCDs.

Employment and working conditions are often seen as intertwined determinants of health, as workers with
precarious employment conditions, characterized by employment insecurity, inadequate incomes, and a
lack of rights and protectid6} have been found to experience higher exposures to poor working condi
tions(7). Women and other population groups in disadvantaged or marginalized positions, such as young
people and migrants, are also more likely to be engaged in non-standard em@o§)reinially, NCDs

are strongly socially patterned across Europe, with those in manual and less skilled occupational classes
having the highest risk and burden of N@Ds
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Another way commercial actors can in uence NCDs in the context of employment and working conditions is
through purchase practices. Purchase practices involve the decisions and policies a company follows when
buying goods and services, which can signi cantly in uence health and social objectives. For example, if a
company sources materials from suppliers with poor labour standards, this can undermine worker health and
safety. On the other hand, purchase practices that support local economies and increase local tax revenues
can potentially enhance community health and fund local NCD prevention interventions.

In uence of commercial actors on public health and NCDs through economic narratives

A nal way commercial actors impact health in the context of employment and labour markets is by lever
aging their role as employment providers in discussions with governments. Many policy-makers are already
in uenced by traditional economic paradigms that historically overlook public and social goods, such as
health and equity, social cohesion, literacy and the environment. As such, they may exhibit resistance to
public health imperatives aimed at regulating industry practices, including policies aimed at curbing NCDs
through labelling, marketing, and excise #)sConsequently, establishing and implementing robust
government regulation of industries producing
health-harming products remains challeridfing

This challenge is exacerbated when commercial ac
tors leverage their role as employment providers or
invoke economic arguments in discussions with gov
ernments, often framing their economic contributions
as vital to national or local econonfi2% By em
phasizing their role in job creation and retention,
commercial actors can exert considerable in uence
over public policy, including health regulafit®)s

In doing so, they advocate for unrestricted market
competition, defend consumers’ right to choose, ask
for more evidence and IAs, and urge governments
to refrain from direct regulation, proposing instead
voluntary standards of consumer prote¢iion

This persuasive power can lead to a scenario where
governments may hesitate to impose strict health
regulations on businesses for fear of jeopardizing
employment, scal space via tax revenues, er eco
nomic growth. This economic narrative has become
a potent tool in commercial actors’ arsenal to sway
policy decisions in their favour, sometimes at the
cost of public health.

©WHO For example, alcohol stands as a leading cause

of preventable deaths in Fraf&®). In response

to its detrimental effects, the country implemented
the pioneering.oi Evidaw in 1991, aimed at regulating alcohol marketing (read more in Chapter 2). A
cornerstone of this legislation is the prohibition of alcohol advertising in media targeting young audiences.
Additionally, permitted advertisements must strictly provide factual information, forbidding any association
of alcohol with notions of pleasure, success, or glamour. Finally, all alcohol promotions are mandated to
include the warning messdgkeohol abuse is dangerous for health”

Despite these measures, the effectiveness oif Bivilaw has been compromised over time in favour of
commercial interegf$). For instance, in 2009, the advertising of alcohol online became allowed, despite
widespread use of the internet among youth. Furthermore, by 2016, alcohol products with a “certi cation of
quality and origin and linked to a production region or to cultural, gastronomic or regional heritage”, such
as wine produced in France, vodka in Russia, or whisky in Scotland, were excludédifteriidie

Research examining the strategies employed by the alcohol industry to undeainiriéne found

that a central argument used by the alcohol industry emphasized the signi cant negative economic impact
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of marketing restrictiofi®). Producers attributed nancial and job losses, as well as declines in export
revenue and tourism, to the legislation. Given the economic signi cance of alcohol, particularly wine, to the
French economy, these arguments found resonance with of cials in national and governmental bodies.

To counter the economic narrative, it is crucial to acknowledge that, while these industries wield consider
able economic in uence, their arguments regarding economic impacts often lack robust evidence and, on
several occasions, the opposite of their concerns have been proi@n Farenstance, despite commer

cial actors’ warnings of negative economic consequences, when advertising restrictions were put in place
across Transport for London (TfL) the local government body responsible for most of the transport network
in London, the sales of health-harming food and drinks decreased, and TfL's revenue actually increased
(27). Moreover, commercial actors’ economic arguments tend to overlook the signi cant economic and
social costs associated with the consumption of health-harming products, including health-care and social
protection expenses, productivity losses and environmental degradation. Considering this, it is imperative
for public health advocates to recognize these tactics and emphasize the overall bene ts of regulation on
these health-harming products. By demonstrating that regulation is a sound investment for public health and
societal well-being, advocates can push for more ambitious government policies that prioritize both social
and economic objectives.

In the case studies that follow, we offer examples of the speci ¢ ways in which employment can impact
NCDs and NCD-related policies. Following this, we offer some nal re ections on the implications of em
ployment and economic objectives for NCDs and future NCD policy.
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Case study 17. Precarious gig-work and mental health in
Sweden

Sweden, like the other Nordic countries, is traditionally viewed as having high rates of secure and
stable employment and well-protected work&8s 19). Recently, however, precarious employment

has grown, especially within the country’s commercial $26)oiThis has occurred alongside a
relaxation of labour market regulations and a downsizing of welfare state prot€i&iat®.

Precarious employment, characterized by employment insecurity, inadequate incomes, and a lack
of rights and protectiorf&l), is linked to adverse mental health among workers (6, 22—24). Con
tributing factors to this are feelings of powerlessness, uncertainty, and poor psychosocial working
conditiong22). In the platform economy, goods and services are mediated through online plat
forms in which companies can connect workers with customers. Those who work through platform
companies often perform short-term, temporary tasks, known as gigs, and are generally referred
to as gig-workers. The platform economy is growing in Europe and Sweden, and since gig-work
ers’ employment is often characterized by precarioug@gsssuch as unpredictable schedules,

low rewards and high employment insecurity, these workers experience several mental health risks
through their workl9).

In Sweden’s platform economy, an increasing number of companies are circumventing labour mar
ket regulations or operating in its grey zones by renouncing their employer-employee-responsi

bilities(26—28). This has led to a rising concern about ambiguous or bogus employer-employee

relationship$29) and a situation where more workers have to become self-employed {@3york

There are two kinds of key commercial actors operating in this space. First, there are platform com
panies themselves, such as Uber, Wolt, Tiptapp or Taskrunner that have high control over the work
ers — increasingly through algorithmic management — by determining factors such as their working
hours, scheduling, the number and frequency of work tasks, cost of services,(a0d3iqy

These companies claim to not have employer responsibility, arguing that they merely mediate con
tact between workers and custon{@i.

The second type of commercial actor is becoming more common in the country’s platform economy
and is a so-called self-employment company that acts as employer for self-employed workers only
while tasks are carried out. These companies are responsible for deducting taxes, paying social
security contributions, and paying out a safd6y), but are not responsible for the working condi

tions and the working environmé2it), adding an additional layer of complexity for the employ
er-employee relationship. Importantly for the workers, social contributions are not guaranteed as
such contributions often require employee s{2@)s

Both types of commercial actors pro t nancially while workers are left with lower wages and great
er uncertainty concerning their employment relationship. This can have knock-on effects for mental
health due to increased exposure to factors that are known to cause poor menti@)ealth

Two court cases regarding the employment status of gig-workers illustrate their ambiguous em
ployment status and the lack of consensus on how to determine it. Arbetsmiljoverket, the Swedish
governmental work environment authority, has pursued two legal challenges to platform work in
Sweden, arguing that two companies, Taskrunner and Tiptapp, should be viewed as employers due
to their autonomy over workd@2). However, in both cases, the courts ruled in favour of the com
panies on the basis that the companies have little or no control over the working environment of the
workplace. As such, commercial actors’ renouncing of employer responsibility, while maintaining a
certain degree of control over workers, appears legitimized and, thus, gig-employment in Sweden
continues to carry a number of mental health risks for workers in the sector.
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Case study 18. Health effects of labour market shocks

Recent research by Ann Case and Nobel-laureate economist Angus Deaton has garnered wide
spread attention to the declining health of workers in deindustrialized areas, sparking the so-called
deaths of despair debaf83). The authors argue that health crises driven by deindustrialization re

ect the broader failings of contemporary capitalism and are a global phenomenon. The mortality
crisis in eastern Europe, characterized by signi cant economic upheaval, serves as a stark example
of how political and economic systems shape the context in which commercial actors affect health
and NCDs.

In eastern Europe, securing stability and welfare for workers was crucial to socialist societies. How

ever, neoliberal reforms in the 1990s brought numerous changes to the labour market as commer

cial actors, often foreign-based, took over previously state-run companies. This shift signi cantly
impacted the workforce. Those who remained employed often found themselves working in less
desirable, more casual, and non-unionized positions. For many women, this transition led to their
exit from the labour market because newly privatized companies closed their nurseries and kinder

gartens(34). Changes to maternity leave policies also made women less competitive in the labour

market(34).

For men, research provides ample evidence that a surge in unemployment and labour market turn
over was closely linked to excess mortality. Scheiring and colleagues, for instance, analysed data
in a substantial cohort across Hungary and the Russian Fed@®lidrheir ndings highlighted

that industrial employment declines were strongly correlated with increased male mortality during

the tumultuous transition period. Although both nations faced harsh deindustrialization, Hungary’s

social policies appeared to mitigate some of the health impacts tied to its more signi cant industrial
employment losses, suggesting the potential for policy interventions to cushion such shocks.

Central to the discussion on the health implications of these labour market shocks is the role of al
cohol consumption. Hazardous drinking was identi ed as a key factor exacerbating health issues
during this period, with research indicating that, in post-socialist countries known for high alcohol
consumption, such as Belarus, Poland, and the Russian Federation, there was a signi eant link be
tween increased alcohol consumption and various health problems, including increases in suicide
rates and NCDs, such as cardiovascular and liver disgges

Most scholars agree that psychosocial stress signi cantly contributed to binge drinking and ill
health during the post-socialist transformaB@r44). Overall, studies in this area underscore the
complex interplay between economic shocks, commercial actors, stress and health, highlighting the
need for effective state intervention.

State policies can play a crucial role in addressing the negative health impacts of labour market
upheavals. Interventions can range from direct state involvement in industries to the implementa
tion of comprehensive social and industrial policies aimed at softening rapid economic transitions.
These strategies are vital for mitigating the adverse health consequences of labour market shocks
and ensuring a more stable transition for societies undergoing signi cant economic restructuring. By
learning from the transitions of the 1990s, there is an opportunity to develop more resilient frame
works for safeguarding public health amid profound economic changes.
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Summary

In the context of employment and labour markets, commercial actors can act either to promote or undermine
public health. They in uence NCDs through employment and working conditions, both within their own rms
and through their purchasing practices. In Europe, these conditions are associated with inequalities in NCDs,
with those in manual and less skilled occupational classes having the highest risk and burden of NCDs.
Additionally, commercial actors impact health and NCDs by attempting to sway policy-makers away from
regulation, emphasizing their role in job creation and generating economic growth.

The case studies presented in this chapter illustrate these pathways and highlight how broader factors, suct
as political, legal and economic systems, shape the context within which commercial actors operate. They
demonstrate how the interplay between economic policies, labour market conditions, regulatory frameworks
and corporate practices determines the extent of health impacts.

Policy considerations

« Adapt labour market regulations to protect workers in all sectors, including emerging gig and platform
economies, to safeguard and promote mental health and overall well-being by ensuring fair employment
and working conditions, including job security, adequate income and safe working environments.

* Mitigate the health impacts of employment and labour transitions through effective policy measures, such
as social protection policies, to promote health and alleviate negative consequences.

* Regulate industries that affect health by enacting and enforcing policies that promote and safeguard
public health, ensuring that the broader social and health costs of nonregulation are accounted for and
that economic growth does not come at the expense of population health.
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Key highlights

» Financial practices conducted by corporations to extract wealth (extractive nancial practices), rather
than create wealth, are common throughout the global political economy. Such practices are generally
designed to maximize corporate pro ts and/or shareholder returns.

« Extractive nancial practices can adversely in uence health and equity through various pathways. For
instance, extractive nancial practices invariably drive and reinforce economic inequities, not least be
cause the main bene ciaries tend to be disproportionately represented by wealthy individuals and groups
based in high-income countries.

» Two illustrative examples of extractive nancial practices are tax avoidance and large-scale-share buy
back programmes. Tax avoidance can directly undermine the scal capacity of some governments to
make health-promoting investments. Share buyback programmes effectively represent a proportion of
pro ts that could have otherwise been invested in health-promoting opportunities; for example, research
and development to promote equitable access to essential products and services.
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The primary purpose of most corporations globally is to maximize pro ts for their shareholders. Accordingly,
almost all corporate practices are designed to support this aim. Through a public health lens, this chapter
focuses on a subset of nancial corporate practices primarily designed to maximize pro ts for corporate
shareholders through extracting wealth (or else reasonable claims to such wealth) rather than through gener
ating wealth, such as via the production of new goods or services. Notably, such practices, hereafter referred
to as extractive nancial practices, are common and widespread throughout the global political economy
(1-3). We therefore recommend understanding the case studies introduced in this chapter not as exceptional
examples, but as potential entry points for exploring the wider political-economic system.

Extractive nancial practices can be broadly categorized into two interrelated groups. The rst group consists
of practices through which corporations effectively extract wealth from external actors and social groups for
the purpose of maximizing corporate pro ts. Corporate tax avoidance, a practice introduced in Case study
19, is a pertinent example. Corporate tax avoidance occurs when corporations — almost invariably transna
tional corporations — take advantage of their complex corporate structures and various regulatory loopholes
to deliberately lower taxable pro ts, that is base erosion, and/or to shift pro ts to lower-tax jurisdictions, that
is pro t shifting, at the expense of government tax revenues.

The second group of extractive nancial practices captures those that primarily bene t shareholders, but not
necessarily the corporate entity itself, in the name of maximizing shareholder value. Large-scale share buy
back programmes, a practice introduced in Case study 20, are an illustrative example. When a corporation
buys back its own shares, it effectively transfers a proportion of its pro ts to its shareholders. In this respect,
share buybacks are similar to dividends. Yet the nancial gains made by shareholders via share buybacks
are generally taxed at lower rates than dividends, and share buybacks are often the preferred way for large
corporations to transfer so-called windfall or excess pro ts to their shareholders. In many jurisdictions, share
buybacks have only become legalized in recent de¢adeSthough categorizing extractive nancial

practices into the two above groups can be useful, the boundaries between these groups are often blurred,
which is well illustrated in Case study 21.

Key pathways through which extractive nancial practices can adversely in uence
health and equity

The extractive nancial practices discussed in this chapter can increase inequity and undermine NCD pre
vention and control through various pathways. For instance, corporate tax avoidance can widen economic
inequities because the bene ts stemming from this practice have mostly owed to large corporations based
in high-income countrigd. In some cases, corporate tax avoidance can partially undermine the scal
capacity of governments, particularly those in lower-income countries that rely relatively heavily on cor
porate tax revenues, to nance, inter alia, the development and management of health-enabling services
and infrastructuf@—6). At least in theory, corporations that bene t from tax avoidance can also allocate
larger amounts of nancial resources to practices that have the potential to undermine public health, such as
lobbying and litigation to challenge public health regulations, compared to what otherwise might have been
possibl€7).

As with corporate tax avoidance, extractive nancial practices designed to maximize shareholder value can
also exacerbate economic inequities, not least because corporate shareholders tend to be over-represented
by high net-worth individuals and households based in high-income ¢Ruirieéstractive nancial

practices designed to maximize shareholder value are also often associated with cost-cutting practices,
including reductions in employment and research and development, which can potentially undermine public
health. In industries such as pharmaceuticals and healthcare, for example, large share buyback programmes
effectively represent a proportion of pro ts that could have otherwise been invested in health-promoting op
portunities, such as research and development to promote equitable access to quality products and services
essential to health and well-bdi®gl0). This includes, but is not limited to, products and services central to
NCD prevention and control.
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Case study 19. British American Tobacco and tax
avoidance

British American Tobacco (BAT) is one of the world’s largest tobacco corporations. As with other
large tobacco corporations, BAT has routinely engaged in a range of practices to avoid and min
imize its income tax obligatiof(& 12). Between 2010 and 2019, BAT reportedly avoided paying
approximately £760 million in income tax in the United Kingdom &@elt has also been
estimated that eight low- and middle-income countries — Brazil, Bangladesh, Indonesia, Kenya,
Guyana, Trinidad and Tobago, Uganda and Zambia — stand to lose around US$ 700 million from
BAT's tax avoidance practices over the 10-year period between 2020 and(8D30

Tax avoidance practices, which invariably involve the leveraging of complex corporate structures
and favourable regulations, can be broadly categorized into two groups. The rst of these groups
encompasses practices to minimize income tax obligations through deliberately lowering taxable
pro ts, known as base erosion, such as by increasing reported interest payments. As an illustrative
example, between 2007 and 2014, BAT's subsidiary in Souza Cruz, Brazil borrowed money from
one of BAT’s subsidiaries in Netherlands (Kingdom ¢B)h&uring this period, Souza Cruz paid

US$ 255 million in interest on these loans, which allowed BAT to avoid approximately US$ 6 mil
lion a year in Brazilian taxes due to the tax treaty on loan interest between Brazil and Netherlands
(Kingdom of thép). The second group of tax avoidance practices involve shifting pro ts from
relatively high-tax jurisdictions to relatively low-tax jurisdictions, known as pro t shifting. As an
example, between 2010 and 2019, BAT was noted to have shifted around €1 billion in dividends
per year through Belgium, where tax paid on such pro ts was less ti{aa) 1k 2015 and 2016,

BAT was also reported to have sent US$ 26.5 million in dividends from Kenya to the Netherlands
(Kingdom of the), rather than directly to the United Kingt®)rGiven that the tax treaty between
Kenya and Netherlands (Kingdom of the) set withholding tax on dividends at zero during this peri
od, Kenya subsequently lost approximately US$ 2.7 million in potential tax rédenue

Various authorities and courts have challenged the tax avoidance practices of BAT in recent years,
albeit in a relatively piecemeal manner. Brazil’s Tax Authority, for instance, has led a claim of
€350 million based on allegations that the company illegally avoided tax between 2004 and
2012 (14). Also, in 2023, a Dutch court ordered BAT to pay a ne of €107 million for avoiding
taxes between 2013 and 201615). Such efforts notwithstanding, the tax avoidance practices of

all transnational corporations like BAT, as well as the tax frameworks that permit such practices,
warrant greater scrutiny from public health scholars, tax agencies, and courts alike.
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Case study 20. COVID-19 vaccine manufacturers, share
buybacks, and maximizing shareholder value

Since the early period of the COVID-19 pandemic, P zer, BioNTech, and Moderna have generat
ed substantial pro ts from their COVID-19 vaccines developed with substantial amounts of public
funding and suppo(8, 16). These corporations have subsequently transferred a considerable pro
portion of their pro ts to their shareholders, including through large-scale buyback programmes
(3). Share buybacks — when a corporation buys back its own shares — are a nancial practice in
creasingly used by many large corporations to transfer pro ts to their share(tiildrsessence,

share buybacks in ate the share price of the corporation in question, thereby increasing the capital
gains that can be made by investors when selling their shares. Share buybacks can alse serve to in
ate executive bonuses where those bonuses are xed to performance metrics, such as share price
and earnings per sha(&0).

In 2022, a year when more than 100 countries were calling for changes to global intellectual prop
erty rules to improve COVID-19 vaccine eq(if#), P zer, BioNTech, and Moderna announced
large share buyback programmes to distribute some of their so-called windfall pro ts to their share
holders(3). In the rst quarter of 2022, P zer bought back US$ 2 billion of its own shares, while
also making a further US$ 2.2 billion in dividend paym@8)s During the same year, both Bi
oNTech and Moderna initiated their very rst share buyback programmes. After BioNTech’s chief
nancial of cer announced the company’s desire for its “shareholders to participate in [its] strong
2021 performance through a [share buyback] program[n{&9), the company went on to buy

back US$ 1.5 billion of its own shares between March 2022 and March @I)3Throughout

2022, Moderna bought back US$ 3.3 billion of its own shéBs

Calls have been made by some political leaders to tax share buybacks to disincentivize the practice
(22—-24). Nevertheless, it is helpful to understand large share buyback programmes as a symptom
of a broader issue, in which corporate decision-makers in diverse industries across the global econ
omy seek to prioritize the maximization of shareholder value above other considél@tiabs

In this respect, there is arguably a strong case to implement taxes on windfall pro ts made during
crises, such as the COVID-19 pandemic, to prevent such crises from being leveraged to maximize
shareholder valu€26). It could also be argued that, if the regulatory environment in whieh com
panies operate were changed so that share buybacks and/or large dividend payouts became
conditional on particular social goals being met, then some of the current inequities associated with
these practices would likely be reduced. With respect to the pharmaceutical industry, for example,
governments could introduce regulatory requirements to allocate a speci ed minimum proportion
of funds to particular types of research, such as into neglected tropical diseases, in order to distrib
ute funds to shareholders.
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Case study 21. Private equity investment in health care

In recent years, the European and global health-care industries have become key targets for the pri
vate equity industr{27). While the scale and nature of private equity investment in health eare var
ies considerably across European countries, it is reportedly large and/or increasing ({@8hany

In Germany, for example, it has been estimated that nearly 20% of the country’s 3800 ambulatory
health-care centres were managed by private equity funds in(282an Sweden, approximate

ly one third of private primary care centres, which make up about 40% of all 1200 primary care
centres in the country, are reportedly managed by international private equit{2@)nds

Concerns have been raised about the ways in which private equity investments often-lead to in
creases in health-care costs, as well as decreases in health-carg23fyadty. In this respect, it

is helpful to recognize that many private equity funds seek to maximize their returns on investment,
including in, but not limited to, health care, within a relatively short time frame (commonly around
5 years)(1). Additionally, private equity funds very often acquire a controlling interest in their
portfolio companies, which enables them to directly manage their portfolio companies to maximize
shareholder value via practices such as increasing prices, cutting jobs, and by reducing investments
in maintaining or improving product or service quélify32). Many private equity funds also
routinely use debt-related nancial practices that can amplify the health and social consequences
associated with their short-term approach. For instance, private equity funds generally use large
amounts of debt to nance their takeovers because it provides them with a number of advantages,
including that interest payments are generally tax-dedu¢lipB3). Some private equity funds

also opt to load their portfolio companies with additional debt, solely to nance dividend payments
to themselves, in the form of dividend recapitalizafB4)s

A number of policy solutions can help to address the potential harms associated with private equity
investment in health care. These include measures such as disincentivizing private equity funds from
loading their portfolio companies with excessive levels of debt, and strengthening competition reg
ulation to block the consolidation of industries by private equity(fiyr8f. Robust health-care
regulations of private health-care services, including with respect to the affordability and quality of
care, are also important. Arguably, though, public ownership represents the most comprehensive
approach to overcome the reality that the goal of maximizing short-term returns on health-care
investments is very often fundamentally at odds with the prioritization of health equity and human
rights(36, 37).
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Policy considerations

» For governments seeking a comprehensive approach to improving health and equity, policies that system
atically address extractive nancial practices warrant serious consideration.

« Policies that seek to challenge the rules and incentives that orient corporate governance tewards max
imizing shareholder value could, among other things, facilitate a greater ow of resources towards
health-promoting research and development in some industries, while also helping to curb economic
equities more broadly (case studies 20 and 21).

» Robust tax frameworks could help to reduce inequity and the concentration of wealth by large transna
tional corporations, including those active in HHIs (Case study 19). In this respect, the proposed United
Nations Tax Convention, which would reportedly establish a process for many governments to challenge
unfair global tax rules, arguably represents a promising develdpnent
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Key highlights
» The EU single market places obligations on Member States, which impact their ability to adopt laws at the
national level.

* Single market provisions allow private actors, including HHI, to in uence the content of proposed laws
and challenge these in national and European courts.

» However, single market law has provided the legal basis for the adoption of health-protective measures
at the EU level that exceeded those at the national level.

« This chapter examines the contradictory dynamic of health policy-making within the single market through
case studies of the alcohol and tobacco industries.

Commercial determinants of noncommunicable diseases in the WHO Europehr9Region



© WHO / Alex Plonsky

Introduction

The EU’s internal market represents the most advanced form of supranational economic integration globally.
It includes not just EU Member States, but also members of the European Free Trade Association to create |
market of approximately 450 million consumers. Based on its core four freedoms — the movement of goods,
services, people and capital — the EU’s governing treaties and associated secondary and case law, known
as theacquis communautainelace signi cant legal obligations on Member States and provides strong
enforcement mechanisms. The primacy of EU law over national law, and the requirement for the latter to
conform with the former, places certain constraints on the ability of national, and indeed subnational gov
ernments at the regional and even municipal levels, to pass laws on a range of issues related to public health,
including NCD prevention.

The principle of direct effect means that natural and legal persons, such as corporations, can seek direct
legal redress for breaches of EU law via national ¢huifikis includes the ability for HHIs to bring legal
challenges against national public health policies, which they assess as running counter to EU law. Domestic
courts may refer cases to the Court of Justice of the EU (CJEU) for adjudications on a speci ¢ point of EU law
and the CJEU may also hear cases of appeal from national courts.

The compatibility of national laws with EU laws are not determined only via legal challenges after the fact.
The European Commission (EC) seeks to avoid such anomalies from emerging through a pre-legislative
referral process set out in the Technical Standards and Regulations Directive (98/34/EC) (TSRD) and the
Technical Regulations Information System (TRIS) (Directive 2015/1535/EU), which replaced the former
(2, 3). This requires Member States to notify the EC of any legislative proposals with potential implication for
EU law and the functioning of the single market, and provides an initial three-month pause in the legislative
process to allow for the EC, Member States and, since 2015, private actors — members of the public and
commercial actors — to make comments or share detailed opinions about the compatibility of the proposals
with single market law. In principle, this is a useful process to minimize the risk of costly and acrimonious lega
challenges. However, the process creates an opportunity for those with vested interests, including HHIs, to
in uence policy-making (read more in Chapter 4). Taken together, pre-legislative scrutiny and legal chal
lenges function as potential so-called veto gé)ras which HHIs can oppose the enactment of national

laws and other policy measures aimed at preventing and tackling NCDs that run counter to their commercial
interestgs).

At the same time, EU law offers signi cant potential for the adoption of health-protective measures at the
EU level. The evolution of health policies at the EU level has, at certain times at least, outstripped that at th
national level, leading to the adoption of more comprehensive n{@asyréile the EU’s foundational

treaties contain speci ¢ provisions on health, these are weaker than those relating to the protection of the
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integrity of the internal market. This re ects the need for robust harmonization and enforcement mechanisms
to facilitate the function of such an ambitious and unprecedented political and economic integration project.
Consequently, the most important public health measures adopted at the EU level, including those designed
to address NCDs, have been adopted under the auspices of single market provisions in the treaties. For
health policy advocates, it may be more effective and more resource-ef cient to seek collective action at the
EU level than in separate national campaigns, particularly where national government and national political
culture may be less amenable to such measures than in other Member States and the EC. For similar reason
commercial actors seek to oppose the adoptions of unfavoured measures, including through legal challeng
es to EU laws. More recently, the EU’s Better Regulation agenda has been identi ed as creating additional
barriers to the adoption of health-protective policies in the EU, and to have been exploited by commercial
actors seeking to block or delay such measures, creating the potential for so-called regufatory chill

This chapter seeks to demonstrate how the EU single market is used by commercial actors to-contest the pa
sage of public health measures through the examination of national and EU alcohol and tobacco policies.
The rst case study focuses on the adoption of tobacco control measures in the EU and the interconnection
with policy developments at the national level. The nal two cases are closely related and demonstrate the
potential use of EU single market law by industry actors to challenge the adoption of alcohol control policies,
and the complex interplay between policy development at the EU and Member State levels. Many of the
strategies to prevent, delay and water down effective NCD policies identi ed here are analogous to those
discussed in Chapter 5 in the context of trade agreements and the two can be read in conjunction. Restric
tions of space means that this chapter focuses on particular aspects of EU single market law, and inevitably
cannot consider all the implications these hold for health and heath policy-making.
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Case Study 22. Tobacco control in the EU

The EC has been active in the area of tobacco control since the 1990s, steering through a series of
directives related to labelling and product regulation, advertising and sponsorship, and taxation
(6). The EU’s limited competence in health has meant that the most signi cant non- scal measures
related to tobacco control have been adopted under the auspices of improving the functioning of
the internal market, via Article 100a of the Treaty Establishing the European Community (TEC);
subsequently Article 95 TEC and now Article 114 of the Treaty on the Functioning of the European
Union (TFEUP). These included the annulled 1998 Tobacco Advertising Directive (98/43/EC)
(TAD1) and the subsequent replacement directive (2003/33/EC) (TAD2) along with the 2001
(2001/37/EC) (TPD1) and 2014 tobacco products directives (2014/40/EU) (TPD2). All of these

were the subject of signi cant industry lobbying, which succeeded in delaying and watering down
their conten(6). TPD2, for example, was one of the maost controversial and highly lobbied pieces
of legislation in the history of the EU and the passage of the directive lasted almost the entire du
ration of the 2009-2014 session of the European Parliaf@@nteaked documents from tobacco
company Philip Morris International show that it orchestrated a ubiquitous and persistent lobbying
campaign designed to “block, amend and delay” the passage of the directive, targeting key policy
actors at all stages of the policy-making pro(@s@ead more in Chapter 4).

Legal challenges to early EU tobacco control measures

Following their adoption, these directives were subject to legal challenge by the tobacco industry
and sympathetic Member Sta{és TAD1 — which sought to ban the marketing of tobacce prod

ucts in print, on television, in cinemas and at the point of sale — was challenged by the German
government and four tobacco companies on the grounds that it was, in fact, public health legisla
tion and thus exceeded the legal basis of Article 100a The European Court of Justice (ECJ)
annulled the directive on the basis that a number of measures within the directive — for example,
the ban on cinema advertising — did not have the effect of facilitating cross-border trade and thus
fell outside the scope of the internal mgiigt The amended TAD2 focused explicitly on forms of
advertising with obvious cross-border effects, such as television and magazine advertising, but was
again challenged by the German governn{@d}. While the ECJ held that Article 100a could not

act as the legal basis for public health measures, single market legislation can have the secondary
effect of harmonizing health polic{@e).

Tobacco Products Directive 1

TPD1 sought to consolidate and update existing tobacco control measures and product speci ca
tions, such as tar yields and labelling requirements, and introduced new regulation on smokeless
tobacco — for example, on snus, that is oral tobacco — while proposing new rules on ingredient dis
closure and a ban on misleading product descriptors, such as “light” and(12jildhe tobacco
industry’s legal challenge argued that the proposed legislation did not serve the objectives of the
single market, contested the application of proposed measures to export products, and argued that
the ban on descriptors and increased labelling requirements infringed their trademark-and intel
lectual property rights. In 2002, the ECJ ruled the directive valid, but disapplied this to cigarettes
manufactured for export, since these fell beyond the remit of the internal market.

continued
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Tobacco Products Directive 2

TPD2 introduced a ban on avourings and increases in the size of health warning labels and put in
place a regulatory framework for electronic cigarettes, known as e-cigarettes. While a commitment
to introduce so-called plain packaging across the EU had been dropped following industry lob
bying, the directive included an explicit recognition that Member States were able to do so at the
national level. Subsequently, various Member State governments announced plans to adopt plain
packaging(13). Philip Morris International and British American Tobacco, supported by Japan To
bacco International and Imperial Tobacco, launched a legal challenge to the directive in the United
Kingdom courts, arguing that, in delegating such wide-reaching regulatory powers to the EC, the
EU had acted beyond its legal competence and infringed consumers’ fundamental rights to product
information(13).

A separate, contemporaneous action was brought in London’s High Court by e-cigarette manufac
turer Totally Wicked, questioning the legality of Article 20 of the directive relating speci cally to the
regulation of e-cigarettes. Following the referral of the case by the High Court for a preliminary rul
ing, the CJEU held that all aspects of the TPD were within the EU’s competence and proportionate for
achieving the stated aims of the directive, and, as a result, TPD2 came into effect on 20 May 2016.

In July 2014, the Government of Poland announced also that it would challenge the legality of the
ban on menthol and other avoured cigarettes and was supported in its action by the Government

of Romanig14). Tobacco company Swedish Match, meanwhile, challenged the ban on-snus out
side of Sweden and Norw4$4). Both cases were rejected by the CJEU. While legal challenges to
EU-level public health measures have proven largely unsuccessful, in some instances the CJEU has
found in favour of the industry, demonstrating the potential of such legal challenges to block, or at
least delay, measures they opp¢ke
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Case Study 23. Alcohol pricing policy in Scotland

While the EU has adopted a number of important pieces of tobacco control legislation, there is an
absence of similar measures relating to alcohol. Instead, activities at the EU level have taken the
form of coordination versus harmonization via the 2006 EU Alcohol Strategy and involve partner
ship with industry actors in ways which would be precluded for the tobacco i{&ustr{6)

Furthermore, measures implemented by Member States have been challenged by the alcohol in
dustry for alleged breaches of single market rules, including the Government of Scotland’s 2008
proposals to introduce a minimum unit prid#JP) for alcohol to address signi cant alcohel-re

lated harms and health inequalities while the United Kingdom was an EU Meml§#&r, 3&)te

Plans to introduce a MUP were vehemently opposed by vocal sections of the alcohol industry, which
launched an extensive policy-in uencing and public relations campaign designed to remove the
measures on alcohol pricing from the Government{89ill

Industry strategies to shape the law

During the legislative process, the United Kingdom’s status as an EU Member State afforded in
dustry actors the opportunity to in uence the content of the proposed measures under the TSRD
consultation process in force at the time of the MUP legislation’s fa3s@agele there was some
uncertainty about whether such a referral was necessary, the industry’s clearly articulated inten
tion to launch legal challenges to the MUP led the Government of Scotland to err on the side of
caution(3). Some Member States, particularly those with domestic alcohol producers, raised issues
about the MUP, including the Government of Poland, which reproduced statements by the Pol
ish brewers’ association as their submig&id) The Government of Scotland and health NGOs
mounted an effective counter-lobbying effort to support the policy in Brussels and national capitals
seeking to allay concer(). While the TSRD process created political barriers, which the-Govern
ment of Scotland had to overcome, their policy emerged from this process largely intact.

Legal challenges

Following the adoption of the MUP legislation, the alcohol industry sought to prevent or at least
stymie its implementation through legal challenges on the basis that it contravened national com
petition policy and EU internal market law. The Scotch Whisky Association (SWA) announced on
19 July 2012 it had begun proceedings against the Government of Scotland and was joined in its
action by Spirits Europe and the European wine trade association, CEEV.

As a potential precedent for the MUP case, previous attempts to enact minimum pricing policies for
tobacco in Austria, France and Ireland had been ruled to run counter to single market laws on the
basis that they were “equivalent to quantitative restrictions” and that the same objectives could be
delivered via less trade-restructuring measures, such as tg441id6). Pricing is a key mech

anism through which new, imported products can compete with established, local brands and, to
the extent that it limits this, minimum pricing would be anti-competitive and would interfere with the
ability of manufacturers to set the retail price of their products.

continued

3MUP aims to create a oor price per standard drink. It is a measure of alcohol below which alcoholic drinks cannot be sold.
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In a similar vein, the SWA claimed the policy infringed Article 34 of the TFEU prohibiting quan
titative restrictions on the movement of goods between Member States and all measures having
equivalent effect, and that no exemption could be justi ed under Article 36 of the same treaty on
the grounds they are essential for “the protection of health and life of hiffha&8)sThe Scottish

court of appeal referred up to the CJEU to provide a preliminary ruling on compatibility of the min
imum pricing measures with EU law. The CJEU found that, while a MUP may run counter to Article
34, and the intended objectives may be achieved through other less trade-distorting means, it reit
erated the responsibility of domestic courts to determine the necessity of a MUP to protect human
health given other available measures. In December 2016, the SWA appealed the decision of the
Scottish courts to the United Kingdom Supreme Court, which found in favour of the Government
of Scotland in November 2017, nally exhausting the legal avenues open to the SWA. The MUP
came into effect in May 2018, with a delay of six years between legislation and implementation of

a measure designed to curb rising levels of alcohol harm.

Case Study 24. Alcohol labelling in Ireland

Ireland has been attracting international attention following its ground-breaking moves to introduce
comprehensive health information labelling of alcohol products. The labels include warnings about
alcohol and cancer, liver disease and drinking in pregnancy, as well as information on the energy
and alcohol content of the product plus a link to a public health website. The legislation, originally
proposed in 2013 and passed by the Oireachtas (Irish Parliament) in 2018, was signed into law
by the Minister of Health in 2023. A further three-year lead-in period had been demanded by the
industry, meaning labels would nally be introduced in May 2026. The signi cant delays in the
adoption and implementation of these measures were the result of a well-organized campaign from
within the global alcohol industry. In addition to relentless pressure placed on Irish legislators, in an
attempt to oppose and shape the legislation, industry actors have sought to exploit international
trade and EU internal market laws to oppose its introduction.

Alcohol labelling in the EU

Uniquely among consumable products, alcohol has a derogation from the 2011 EU labelling Food
Information to Consumers Regula{i2h) that would otherwise require alcoholic beverages to
carry basic information on ingredients and energy values as are required on non-alcoholic drinks,
including mineral waters. The alcohol industry claimed that they would introduce an EU-wide
self-regulatory labelling regime and their proposal was nally put forward to the EC (2218

While some product categories, such as beer producers, did introduce voluntary labelling, others,
such as spirit producers, did not. Thus, no standardized, sector-wide label was ever produced, and
the EC has now accepted the need for mandatory ingredient and nutritional I628lli8gnilar

ly, the Europe Beating Cancer Plan recommends the addition of cancer warning labels to alcohol
productq24). However, there has been little progress on either front t(28ate
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Policy innovation at the Member State level

In the absence of comprehensive and effective action at the EU level, the Government of Ireland sought to
legislate for mandatory alcohol labelling along with a series of other public health and alcohol €ontrol mea
sures, such as a MUP and advertising restrictions. Following substantial advocacy by civil society groups,
secondary legislation stipulating the exact label requirements, for elements such as font size and colour, was
published in 2022 and noti ed to the EU through the TRIS pr¢26éiiurethe absence of objections from

the EC, the Minister for Health signed the regulations into law in May 2023.

Industry opposition

The alcohol industry claimed that Ireland’s unilateral decision on mandatory alcohol labels sets a bad prec-
edent for the EU’s single market, with particular consequences for small producers facing the costs of a new
labelling regimé27). During the TRIS process, comments were issued by six Member States and detailed
opinions by nine Member States, many of which had signi cant wine producers re ecting industry concerns.
Alcohol industry responses were well coordinated, putting forward similar arguments. Mirroring arguments
made on the MUP above, Spirits Europe claimed the regulations would “exert a signi cant negative impact
on the proper functioning of the EU’s single market, disrupting the free movement and trade ows of alcoholic
beverages between Ireland and other EU Member $28gs”

In addition, The Brewers of Europe claimed that Ireland’s regulation would “pre-empt activity in areas where
the EC has already announced its intention to bring forward legislation and are inconsistent with existing EU
harmonised legislation on the provision of food information to con@&ners”

These arguments demonstrate how industry actors engage in so-called venue shopping where they attempt
to play off different policy contexts against one another and shift decision-making to the level at which they
are best able to secure their inte(@3}sThe ongoing lack of EU-level proposals on ingredient and nutri

tional labelling, despite the EC’s previous commitment to bring these forward by the end of 2022, suggests
that industry calculations — that they would be better able to water down and delay measures at the EU
level — were well-foundd@5, 28). There was evidence also of concerted effort by industry to denigrate

the well-established scienti ¢ ndings that alcohol causes cancer and liver disease, through bodies such as
Drinks Ireland, citing reports they had commissioned from authors and organizations, such as the Gradient
Corporation26).

Blocking implementation

Despite the labelling regulations having cleared all hurdles to its adoption, the alcohol industry continues to
try to disrupt the implementation of the measure through practices aimed at the WTO Technical Barriers to
Trade Committee at which Member States have put forward similar arguments to those raised at the EU level
The EU and WHO have defended Ireland’s position and the number of countries raising issues with the mea
sures has dropped from 12 to 6. There are examples of other country efforts to introduce alcohol labelling
being signi cantly delayed or derailed, often using international tradif29)aifowever, increasingly,

the provision of statutory health information labelling is happening in different contexts with visible pregnan
cy warnings now mandatory on alcohol products in Australia and New Zg@)aadd countries such

as Norway planning to introduce cancer warr{Bigsireland’s success in this area can help to accelerate

this process across Europe and globally.

Summary

The EU is a complex system of multilevel governance. Decisions impacting on NCDs, and on the regulation
of the products and the industries that are their key vectors, occur at subnational, national and supranation

al levels. As we have seen in the case of tobacco control, the EU possesses signi cant powers to regulate
health-harming products in the context of its internal market. A single regulation or directive adopted at this
level can set policy for approximately 450 million people, bypassing the political vicissitudes and industry

opposition of multiple, national policy processes. Because of this, industry actors invest signi cant resources
to lobby against the adoption of such measures and to prevent their implementation. However; the EU’s inter
nal market is a double-edged sword. The supremacy of EU law places restrictions on national governments’
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capacity for policy innovation and single market law has formed the basis of legal challenges to national
policies aimed at introducing so-called plain packaging of tobacco products and a MUP for alcohol. A
ruling that a particular national measure runs counter to EU law can prevent its adoption anywhere within
the single market. In addition, the pre-legislative TRIS procedure creates an additional potential so-called
veto point for policies to tackle NCDs and an opportunity to delay and water down the content of proposed
laws and opportunities for industry actors seeking to prevent the adoption of policies aimed at addressing
the consumption of their products.

The case studies provide insights into ways that industry can exploit the opportunities afforded by the EU
single market and the types of arguments they deploy to try to block, delay or weaken policies they oppose.
Those seeking to bring about policy change in the interests of public health can use these case studies tc
inform their own counter-strategies and identify the opportunities that EU legal and governance structures
create to protect and promote public health, while recognizing their contextual nature.

Policy considerations

* National governments and health policy advocates should be cognizant of single market implications in
the design of health policies.

» The EC and national governments should facilitate the engagement of civil society actors in-the TRIS pro
cedure and ensure that health as well as commercial interests are considered.

» The EC and national governments could consider the adoption of more robust public health exemptions
from single market provisions to minimize the potential for health policies to be delayed, watered down
or prevented on these grounds.
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Key highlights
* Businesses can make positive contributions to society through CSR activities.
« Such activities are promoted by the business as a form of marketing.

» Businesses helping as part of an emergency response is usually used as a CSR marketing opportunity by
the business.

» The health and well-being of individuals in an emergency situation are especially vulnerable.

» Emergency responses should be appropriately planned for by the state without the need to involve busi
nesses.

» Businesses operating in sectors that negatively in uence health should never be permitted-to use emer
gency responses as marketing opportunities.

* Inappropriate CSR activities used as emergency responses potentially breach the human rights responsi
bilities belonging to businesses.

» Emergency response is an inappropriate context for CSR activities.
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The UN de nes a disaster as an “occurrence
when hazards, whether natural or human-made,
interact with vulnerable populations”.
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Introduction

The UN de nes a disaster as an “occurrence when hazards, whether natural or human-made, interact with
vulnerable populations”. Emergencies are “occurrences when the dimensions of the disaster exceed the
coping capacity of the affected community. The international community is called upon to respond when
the disaster's effects exceed the coping capacity of the country cofeinegthergency and disaster
management, an emergency is “an event that can be responded to using the resources available at hand,
implying that there is no need to request external assistance". A disaster, on the other hand, is characterizec
by “impacts that overwhelm the capacities of local responders and place demands on resources which are
not available locally. Hence, an event is declared as a ‘disaster’ when there is a need for external assistance
to cope with its impact{g).

The actions of businesses during emergencies can determine health outcomes in several ways. First, there a
proximal effects, which mean that decisions have an immediate impact. An example is when the actions of a
business interfere with citizens accessing lifesaving goods or services. Second are the distal effects; these al
not immediately obvious, and the effects may take some time to appear. An example is when a business use:
an emergency to promote health-harming products, and the continued custom, or new trade, has adverse
health outcomes over time. Third are situations where proximal and distal outcomes overlap; so the exam
ple is when scenarios one and two above happen simultaneously. Here, the actions of a business prevent
immediate access to goods or services that adversely affect the morbidity and mortality of the victims of an
emergency while also encouraging the custom or use of a health-harming product with long-term adverse
health effects.
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Corporate Social Responsibility (CSR)

To successfully operate, a business must earn support from society. The cost of obtaining a social licens
to allow operation varies signi cantly depending on the institutional eld of the business. For example, a
customer-facing business must ensure harmonious relationships with society. In contrast, a business that o
erates at a greater distance from the public will not necessarily be as concerned with public opinion — not
least because there will be less interest in such an entity than in one more familiar to the populace. This con
tractual-type relationship between business and society can be best understood through a concept within
organizational studies called organizational legitimacy.

Organizational legitimacy can be de ned as:

... [the] degree of cultural support for an organisation — the extent to which the array of established
cultural accounts provides explanations for its existence, functioning and jurisdiction, and lack or deny
alternatives...a completely legitimate organisation would be one about which no question could be

raised (3).

Organizational legitimacy, therefore, is a tool to measure conformity with established norms and values and
a social judgment relating to the appropriateness of the business's characteristics &y Admatsict

ness is deemed legitimate if it complies with society's expectations, which gives rise (b)ldeitloracy

to comply with these expectations can mean a business will struggle to survive. This societal agreement i
referred to as a social contract or licé@se social contract is an acknowledgment that the business has

an obligation to shareholders to make a pro t. In return for permission to make a pro t, the business must
ful | its obligation to all stakeholders by acting socially responsibly. Moral legitimacy theory further develops
the concept of a social contract by arguing that a business should go beyond being objectively responsible.
In other words, operating within the boundaries of laws, rules, policies and customs; producing pro ts for
shareholders; providing jobs; and paying taxes are the minimal standards expected of a business. For a
company to obtain moral legitimacy, it must contribute positively to society in a way that goes beyond such
normative expectations.

Most businesses use CSR to achieve moral legitimacy and purchase social licenses (see Chapter 7). While
various academic conceptualizations of CSR exist, the so-called business-case model is the most popular.
The logic of the business-case model aligns with moral legitimacy because it frames reasoning for CSR en
gagement as the understanding that corporate support of social issues translates into prot via consumer
support for the business when it behaves ethically and with a social c6fscience

This means that businesses often use CSR as a reputational management tool. On the face of it, a busine:
giving back to society in return for support can be perceived as a win-win scenario. And there is no doubt
that mutually bene cial CSR programmes are in operation. However, the so-called washing of corporate
harms through CSR practices is well-documented. The phenomenon of “greenwashing” is a good example
of this and is explained by the UN as follows: “[By] misleading the public to believe that a company or other
entity is doing more to protect the environment than it is, greenwashing promotes false solutions to the climat
crisis that distract from and delay concrete and credible @jti@réenwashing, rst coined in 1989,

explains the corporate washing of harms in environmental areas. So-called social washing describes prac
tices that businesses engage in to draw attention away from negative social impacts by “premoting them
selves as socially responsible and ethical. This might include a grand gesture or donation to draw attention
away from something else they are dqii})” Social washing is broader than greenwashing and relates to

any social issue. An example of social washing is when companies publicly celebrate International Women'’s
Day and are subsequently called out for internal gender pa¥ gaps.

The harm caused by businesses, and obscured through washing, can range from minor to wide-reaching and
devastating. Some business harms are so devastating that, in 2011, the UN adopted an instrument to help
states and businesses address, mitigate and remedy the harm businesses can have on human rights.

2 For a real-time example of this, the "Gender Pay Gap Bot" on X (Twitter) live tweets companies using the International Women’s Day hashtag with their gender pay
gap. See here for more: https://twitter.com/paygapapp?lang=en.
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Business and human rights

The United Nations Guiding Principles (UNGPs) are the decisive international instrument on business and
human rights responsibilifié$. The framework, adopted by the UN in 2011, consists of three pillars and 31
principles. The three pillars are the following.

1.  The “state duty to protect human rights” recognizes states as the duty bearers of human rights. This
duty is a legally binding obligation under international law.

2. The “corporate responsibility to respect human rights” establishes, for the rst time in international
law, businesses' responsibility to not infringe on the “human rights of others” and to “address ad
verse human rights impacts with which they are involved”.

3. “Access to remedy” requires states to ensure victims of corporate human rights abuses have access
to instruments that can provide remedies for the harms suffered.

The UNGPs do not impose additional legal obligations regarding human rights responsibilities on businesses.
International law is usually only binding on states, not individuals q8yodpsvever, they are instru

mental in setting international expectations for businesses' responsibilities in the human rights sphere. One
example of the UNGPs' increasing importance is the judicial use of the pillars. The UNGPs were cited in Mi
lieudefensie et al. v Royal Dutch Shell [Z02Lhnd Kalifia and Lokono Peoples v Suriname [@@15]

Pillar two, as the device that establishes business responsibilities for human rights, is the pivotal pillar to rel
on when drawing boundaries for business behaviour in society when such behaviour might harm human
rights. Principle 17 states:

In order to identify, prevent, mitigate and account for how they address their adverse human rights impacts,
business enterprises should carry out human rights due diligence. The process should include assessing ac
tual and potential human rights impacts, integrating and acting upon the ndings, tracking responses, and
communicating how impacts are addressed.

The human rights of victims of an emergency are more vulnerable than ever. If a company decides to invoke a
CSR policy to donate or in some way get involved with an emergency, it has an existing responsibility under
principle 17 of the UNGPs to ensure it has carried out due diligence on both actual and potential human
rights impacts of its involvement. The entire bedrock of CSR is built on brand association and trading on good
actions in return for continued or new trade. Logically, when a business intervenes in an emergency and uses
brand logos on donations or informs the public about the intervention, CSR is in action. In faet, using emer
gencies or disasters as a CSR initiative is of such interest to the business community that blogs and advice c
how to do so are available through professional networks, such as(lli)kédlstated earlier, business

support in such times can be critical, but if the company’s activities or product harms or potentially harms,
human rights, such as health, then this is a business and human rights issue and contravenes principle 17 c
the UNGPs.

This chapter will present case studies wherein businesses have used emergencies as CSR tools and, in doir
so, potentially breach their responsibility under the UNGPs. Case study 25 examines McDonald’s involve
ment in offering free meals to hungry children during the COVID-19 pandemic in the United Kingdom (note,
this is a collision of two emergencies, as the emergency was during the COVID-19 pandemic, and this was
underpinned by the cost-of-living crisis in the United Kingdom.) Case study 2 will unpack Philip Morris
International's donation of intensive care unit (ICU) beds to Greece during the COVID-19 pandemic. Case
study 3 uses the example of commercial milk formula (CMF) companies distributing infant formula during the
Ukraine war.
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The United Kingdom has had a cost-of-living crisis since latél@D2ZIhis crisis has been called a
“public health emergency” that can affect the entire population, but the most vulnerable are “young
children, single parents, multi-generational fami{ilg9” Applying the UN’s de nition of an ermer

gency (that an affected community cannot cope with their situation) supports the argument that, in
the United Kingdom, these vulnerable groups live in a state of emergency. In 2022, it was reported
that one million children and 2.8 million adults were living in destitution in the United KiBydom

The Joseph Rowntree Foundation (JRF) explains destitution as:

People are considered destitute if they have not been able to meet their most basic physical needs to
stay warm, dry, clean and fed. This can be because they either lack necessities like clothing, heating,
shelter or food. Or because their income is so extremely low that they are unable to purchase these
items for themselves.

In June 2023, the UN Committee on the Rights of the Child raised concerns for children living in
the United Kingdom over poverty, among other ig49&sThe Committee noted “with deep-con

cern the large number of children living in poverty, food insecurity and homeleg20¥ssn .
2022-2023, the food charity, United Kingdom-based Trussell Trust, supplied 2.99 million emer
gency food parcels to people suffering from hunger in the United Ki@ido&x 2023 report by

the Food Foundation, a food charity based in the United Kingdom, found that health inequalities
are worsening in the United Kingdom and were worse than comparable c@¢@R}ries

In a public health emergency, such as a cost-of-living crisis, a gap is created if the state cannot or
does not provide adequate support to citiz@33. CSOs usually Il this gap, and due to the ex
penses involved, CSOs often turn to businesses for funding assistance.

continued
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FareShare is a charity network in the United Kingdom that distributes food to those at risk of hunger
(24). The network has partnered with McDonald’s since 2020 in a classic CSR collaboration. Mc
Donald’s, one of the world’s largest and most recognizable fast-food chains, promotes its support
of FareShare on various platforms and, in return, FareShare receives nancial and production sup
port to enable it to do its charitable w2k, 26). An example of how McDonald’s promotes itself

on social media as being a good corporate citizen.Note the hashtag says, “#EndChildFoodPoverty
(27)".

Child hunger is a cause that resonates strongly with the public and, so, is valuable reputational
capital. This alone is valuable marketing for McDonald’s, but to further attract custom, the company
launched a rewards initiative in 2022. In addition to its initial pledge of one million meals; McDon
ald’s announced that, during the FIFA (Fédération internationale de football association) World
Cup, for every order made via its app on match days in United Kongdom (England and wales), the
company would donate 100 reward poifit¥icDonald’s stated that this equated to the “redistribu

tion of two meals for every ve orders made through thg2@)p. In the notes to editors’ section

of the press release, further information clari ed that "Every 1500 Reward points = £1.50, or the
equivalent of six meals for FareShare."

This initiative is part of a suite of marketing tools for McDonald’s that encourages loyalty to a com
pany that pro ts from selling so-called fast food, which is known to be unl(@28)tHy encowr

ages customers to use McDonald’s and, in this example, McDonald’s bene ts from the increased
custom, brand visibility, and association with (i) a charitable organization [FareShare] and (ii) a
sporting event [the World Cup]. And by having customers download the app, the company poten
tially has direct access to customers via their mobile phones, further embedding the corporation into
the lives of customers.

CSR is widely accepted as a marketing tool to encourage support and loyalty from customers to a
business. A classic CSR charity partnership — McDonald’s and FareShare — demonstrates how a
business takes advantage of an emergency to insert the brand as a saviour to those suffering in the
emergency29, 30). McDonald's is not the only company to do this. For example, Iceland,-a super
market specializing in selling processed frozen foods, initiated a scheme to “ensure no schoolchild
goes hungry” by publicizing that it would accept “free school meal voug¢BgysThis scheme
operates similarly to the McDonald’s case study in that it offers a short-term solution to a social
issue without tackling the root cause of the problem.

B Reward points is a McDonald’s customer loyalty scheme whereby customers can claim points when purchasing McDonald’s items. The website states, “For every pen-
ny you spend on eligible products at a participating restaurant, you will receive 1 point.” Customers can exchange the points for McDonald’s items when they reach
a certain amount. For example, 1500 points entitle the holder to a “small fries, medium salad, mini McFlurry®, hash brown, a regular drink or donate £1.50 to one
of our partner charities”. Customers can donate their points to a charity and choose which McDonald’s charity partner will bene t (among the charities is FareShare).
See here for more information on McDonald’s points: https://www.mcdonalds.com/gb/en-gb/good-to-know/in-our-restaurants/my-mcdonalds-app/rewards.
html#:~:text=First%2C%20g0%20t0%20the%20’Rewards,and%20%C2%A35.50%20for%205500. For the FIFA promotion, McDonald’s stated on their website,
“McDonald’s is also donating 100 Reward Points for every single order made via the McDonald’s app on Wales and England football match days between 19th
November and 19th December 2022. This equates to the redistribution of two meals for every ve orders made through the app. Every 1500 Rewards points = £1.50,
or the equivalent of six meals for FareShare”. See more information on the McDonald’s FIFA promotion here: https://www.mcdonalds.com/gb/en-gb/newsroom/
article/redistribution-of-over-1million-meals.html.
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The Global Centre for Good Governance in Tobacco Control (B@Ulalished a series of case stud
ies exemplifying how the tobacco industry used the COVID-19 pandemic to wash its rfga)tatien
GGTC state@2):

The tobacco industry which is known to be the vector of the tobacco epidemic, causing at least
1.4 trillion dollars of economic losses annually along with 8 million deaths, is now further contrib
uting to an increased burden on the health-care system during the COVID-19 pandemic. To ensure
that its culpability goes undetected during the crisis, the tobacco industry launders its image through
donations, particularly to governments and through government of cials, in cash, personal pro
tective equipment (PPE), and medical equipment such as ventilators and vaccine research/supply.
Notably, the tobacco industry’s donation, a form of CSR activity, is disproportionate to the value of
the damage it brings to the economy. Tobacco industry’s so-called CSR practices allow it to market
its dangerous and addictive products and undermine governments’ credibility and commitment to
implement the global tobacco control treaty, WHO FCTC. According to Article 5.3 of the treaty,
governments must protect its public health policy from the commercial and vested interests of the
tobacco industry, which involves denormalizing so-called CSR of the tobacco industry.

Within the case studies presented by the GGTC, examples of the tobacco industry using CSR strate
gies during the COVID-19 pandemic were given from across various jurisdictions, such as Canada,

India and the United States. In Europe, examples included Bulgaria, Italy, Serbia and Ukraine. This
chapter uses the example of the tobacco industry leveraging the COVID-19 pandemic to wash its

reputation in Greece.

Philip Morris International (Philip Morris International) is the world’s leading multinational tobacco
company. During the height of the COVID-19 pandemic, public health guidelines advised people
to stop smoking because the practice was linked to poorer outcomes in pandemi¢33tiAnts

the beginning of the spread of the COVID-19 pandemic in Europe, on 18 March 2020, Philip Mor
ris International’s director of communications for Greece tweeted that Philip Morris International
had sourced, purchased, and would deliver ventilators to ICUs in Greece to “help atten the curve
(34)". At the time, the health minister for Greece publicly thanked Philip Morris International for its
donation(35).

The criticism of this move by Philip Morris International was immediate. Below are some of the re
corded respons€g85).

Deborah Arnott, Chief Executive of Action on Smoking and Hesaiticjzed Philip Morris Inter
national’s motives, “This is a shameful publicity stunt by Philip Morris International, which owns
Papastrato€ and has a 40% share of the Greek tobacco market.”

Constantine Vardavas, a research associate at the University of Crete’s School of Medicine, said,
"If smoking does predispose people to having adverse outcomes during COVID-19 it is a funny
position to be giving ventilators but selling a product that leads to worse outcomes."

“GGTC is a CSO based in Thailand. They "collaborate with advocates, governments, and institutions worldwide to tackle the single greatest obstacle in tobacco control
implementation: tobacco industry interference". Their mission is "to provide the world with strategies and tools to counter tobacco industry interference and promote
policy coherence in tobacco control at the national, regional, and global levels". Reference: GGTC. In GGTC/About GGTC [website]. Bangkok: GGTC; 2024
(https://ggtc.world/about-ggtc).

% Action on Smoking and Health is a United Kingdom-based public health charity. Reference: Action on smoking and health. In: ash/About ASH [website]. London: ash;
2024 (https://ash.org.uk/).

s Papastratos is an af liate of Philip Morris International and the largest tobacco company in Greece. Reference: Greece. In: Philip Morris International/Greece [web-
site] (https://www.Philip Morris International.com/markets/greece/en/overview).
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Infants and young children are particularly vulnerable in emergency sit(@@prireastfeeding

protects these populations as human milk provides nutritious and reliable food that prevents infec
tion (37). The widespread availability and untargeted distribution of CMF, a type of human milk
substitute, reduces the propensity to breastfeed, thereby increasing the risk of disease and death
among infants and young childi&8).

Donations of CMFs contribute to poor distribution practices in emergency s{@@jtidhe Infant

and Young Child Feeding in Emergencies Operational Guidance prohibits the donation and accep
tance of donated infant formulas and related prodd®s’ Despite this, the CMF industry actively
participates in formula donations during emerger{dies42), with some companies advertising

this practice, exhibiting their CSR. Rather than being entirely benevolent, this practice may instead
seek to create future markét8).

For example, in the immediate and longer-term aftermath of the 2022 full-scale invasion of Ukraine,
extensive and unregulated donations of infant and child CMF products negatively impacted infant
and young child feeding programm(dg). However, before the invasion, breastfeeding was sup
ported and widely practiced in Ukrainian society and its health system. Just over 50% of infants
were breastfed exclusively to six months of age (the World Health Assembly 2025 targetfor exclu
sively breastfed infants aged is 50%, so Ukraine's pre-war performance is considered good), and
only 14.8% were exclusively formula-f@gt). In addition, 92% of maternity and 66% of paediat

ric hospitals were accredited by the Baby Friendly Hospital Inifig)ve

At the outset of the emergency, in response to the Ukraine war, a joint statement issued by a consor
tium of organizations, including the United Nations Children's Fund (UNICEF), Of ce of the United
Nations High Commissioner for Refugees (UNHCR), and NGOs, speci cally proscribed the solic
itation, acceptance or distribution of donations of breast milk substitutes, such as CMFs and com
mercial complementary foo#6). An agreement between the Ukrainian Ministry of Health and
UNICEF provided an of cial system for the targeted distribution of CMFs to those requiring them.
Despite this institutional support, large-scale donations of infant CMFs and commercial comple
mentary foods, including those directly from the CMF industry, were made outside this of cial sys
tem by other organizations. The widespread availability and unregulated distribution of donated
CMFs have been identi ed as a critical barrier to appropriate emergency feeding practices, such
as the early initiation of breastfeeding in newborns, continued breastfeeding, and re-(ddfation

¥ This guidance was developed by the Emergency Nutrition Network (ENN). Reference: Our Work. In: ENN/Our work [website] (https://www.ennonline.net/opera-
tionalguidance-v3-2017).

® Accreditation means the hospital is accredited as a baby-feeding-friendly hospital. Baby Friendly accreditation is based on interlinking evidence-based standards
for maternity, health visiting, neonatal and children’s centres services. It is a UNICEF initiative. Reference: Accreditation. In: unicef United Kingdom/Accreditation
[website]. London: UNICEF (https://www.unicef.org.uk/babyfriendly/accreditation/).

Commercial determinants of noncommunicable diseases in the WHO Europepriegion



© WHO / Uka Borregaard

Summary

When states cannot or do not provide resources and funding to protect vulnerable citizens from the effects
of emergencies, charitable organizations are needed to |l this gap. However, charitable organizations do
not have the funds to do this work alone. While involving businesses in providing relief in emergencies may
appear bene cial, there can be health and human rights-related issues attached to such gestures. Juxtapos
ing brands that pro t from unhealthy or health-harming products with messages about solving social issues is
a marketing strategy that must not be allowed. Governments have a duty to respond to emergencies and a
responsibility to do so without requiring businesses to be part of the response.

HHI already face marketing restrictions in the European region. Increasingly, fast-food companies are pro
hibited from directly marketing to chifdréherefore, it is logical for the regulatory process to evolve to
ensure that one marketing conduit is not cut off only to allow another to expand.

One recommendation stemming from a review of the Ukrainian emergency response (as explored in Case
study twenty-six3 that the global community needs to strengthen approaches and regulatory frameworks to
“prevent harmful and inappropriate donati¢f4) of CMF products to protect infants and young children

in future emergencies. While it is recognized that CMF products can save lives in emergencies, the advice to
regulate approaches in emergencies for this industry is especially important given the vulnerability of infants
and young children. The need for collaboration to set standards for business involvement in emergency re
sponses is applicable to all industries that have the potential to in uence health outcomes.

Planning is critical for emergencies. The solutions to the many issues that arise from emergencies must con
from adequate state funding and HHI should not form part of emergency responses. In the future, emergency
preparedness plans should establish policies regarding the role of businesses in emergencies. Ideally, states
should be able to manage the health and well-being of citizens without support from for-pro t businesses
through adequate tax regimes and so on. Where this is not the case and support from for-pro t businesses is
necessary, states should extend guidelines that prohibit or restrict marketing by speci ¢ industries to apply in
emergencies. In other words, companies should not be allowed to create marketing loopholes or advertising
opportunities via emergency situations.

® As part of the United Kingdom government’s strategy to cut obesity rates, legislation was introduced to restrict advertising on certain foods high in fat, salt, or sugar
(HFSS). Fast-food companies, such as McDonald’s, fall into this category. See the Health and Care(B¢{bpagzhgpis://www.legislation.gov.uk/ukp-
ga/2022/31/contents/enacted, accessed 10 April 2024. See also countries, such as Portugal (the rst country in the EU to enact regulation on the digital marketing
of unhealthy foods to children) in “Future steps to tackle obesity: digital innovations into policy and actions. Conference report (29 June 2021)” available here:
WHO-EURO-2022-4764-44527-63040-eng.pdf accessed on 11 April 2024. See also the Blueprint Directive written by leading experts in obesity prevention that
presents how the EU could regulate the marketing of health-harming products in the EU: blueprint-eu-directive-protect-children-against-the-marketing-of-nutritional-
ly-poor-food- nal-november2021.pdf (epha.org), accessed 10 April 2024.
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Policy considerations

» Emergency preparedness plans must consider the in uence of business involvement in responses.

* Existing domestic laws regulating marketing to vulnerable populations should be extended to include
emergency situations.

 Businesses involved in emergency responses should not be linked to health-harming products.

« Existing international codes and instruments should be consulted when drafting emergency preparedness
plans. Among the most important are the:

« International Code of Marketing of Breastmilk Substitutes

» UN Guiding Principles on Business and Human Rights.
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Key highlights

* CDoH have an in uence on population health at multiple levels: individual, environment, public policy
and political economic system. This requires comprehensive approaches that target all levels.

* Actions are required to safeguard policies and the policy-making process from commercial in uence. This
includes the use of mechanisms to address and manage the in uence of commercial actors on political
and scienti ¢ practices.

* Investing in health systems, especially for strengthening leadership, governance and regulatory functions,
is necessary to counter the negative in uence of industry on population health.

*» The root causes of ill health are linked with the current political economic system, which privileges and is
in uenced by the interests of powerful commercial actors over those of public health. Henee, the impor
tance of addressing that political economic system, and rethinking capitalism, cannot be ignored.
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Addressing the CDoH requires actions directed at both speci ¢ industries and their practices, as well as the
systems that are shaped by and shaping commercial practices. Commercial in uence is exercised at different
levels: the individual, the environment, public policy and the political economic system. The present report has
noted the many ways through which that in uence is exercised. Hence, actions to address the CDoH need
to target these different levels.

Existing attempts to address the CDoH, for a great part, narrowly focus on the individual level and do not do
enough to address systems and the environment. Moreover, public policies and population-level interven
tions often target individuals with the aim of changing behaviours, for example, with warnings on the front of
packs of cigarettes and food products or social marketing can(paigns

Public policies that target the environments in which people live can include marketing restrictions and taxa
tion on harmful products. The health, social, and environmental impacts that result from commercial activities
could also be subject to taxation. Decreasing the subsidies for harmful products or practices-is another im
portant action. These actions on the environments in which people live are of utmost importance to address
the CDoH, particularly from a health equity perspective.

At the system level, actions are needed to safeguard policies and the policy-making process from com
mercial in uence. Considering the existing power imbalances between commercial actors and the public
health community, public policies themselves need to be protected from the CDoH. This includes the use o
mechanisms to address the “reputation management’and “political” and “scienti ¢” practices-of commer
cial actorq2, 3). These mechanisms relate to transparency (e.g. register of lobbyists, or a minister’s diary
disclosures), monitoring and education (e.g. training on the CDoH for policy-makers), the management of
interactions with commercial actors and COI (e.g. limits on donations to political parties), and mechanisms
that exclude engagement with commercial actors (e.g. policy prohibiting governments to endorse, support,
partner with or participate in industry-sponsored activities, notably of the tobaccg¢Zndbateflly

considering the risks and bene ts of interacting with commercial actors is important for policy-makers. Useful
tools include the “Good governance toolkit for Commercial Determinants diHeal¥WHO guidance

recently launched at the 77th World Health Assembly to support governments to make informed decisions
on engaging with the private se¢306).
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The FCTC is a good model to address the different levels of in uence of a given industry. It includes actions to
limit the marketing, “reputation management” and “political” and “scienti ¢” practices of commercial actors
(3), with an explicit reference to the need to isolate public policy from the negative in uence of the tobacco
industry. A convention to address the CDoH could draw from such efforts.

In addition, the root causes of ill health are linked with the current political economic system, which privileges
and is in uenced by the interests of powerful commercial actors over those of public health. Hence, the im
portance of addressing that political economic system, and rethinking capitalism, cannot be ignored. Impor
tantly, it is crucial from a public health perspective that governments meet the basic needs and human rights
of their population, including social needs, without breaching our ecological and climate oundaries

There are alternative economic models in Europe, which could serve as examples, including the well-being
economy and doughnut economy (see Box 8).

Box 8. Well-being economies in the United Kingdom (Wales)
and Finland

The Well-being of Future Generations (Wales) Act is a cornerstone of Welsh policy. It introduces
measures to ensure that the well-being of current and future generations is preserved through social,
economic, environmental, and cultural initi&fixes key component in overcoming industry inter
ference has been the role of the Future Generations Commissioner, who advocates for sustainable
practices and holds the government accountable to the Act’s goals.

Finland’s approach integrates extensive social welfare and health systems, designed te provide uni
versal bene ts, which help limit the in uence of harmful industry practices by promoting public health
and general welfare over corporate préAs The emphasis on collaborative governance and the
integration of well-being metrics into policy and decision-making is crucial in addressing broader
social determinants of hed8h

Both examples re ect an ongoing commitment to prioritizing well-being through innovative gover
nance and legislation, aligned with sustainable developmer{7gddisse initiatives aim to create

societal systems that value health, environment and welfare beyond mere economic metrics. However,
the effectiveness of these policies depends largely on their enforcement and the continuous engage
ment and education of communities about the bene ts of a well-being-focused econof@)c system
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Case study 28. Joint Annual Review of Kyrgyzstan's
health sector: a coordination mechanism for NCDs

NCDs are the leading cause of mortality and morbidity in Kyrgyzstan, linked to approximately
83% of all death$10). There is a national coordination mechanism in the health sector of the coun

try to discuss key health issues and solutions, called the Joint Annual Review (JAR ), between the
Government of Kyrgyzstan, Ministry of Health, developmental partners, NGOs and health experts
working in the health sector. The DPs include the Swiss Agency for Development and Coordination,
UNICEF, United Nations Population Fund (UNFPA), World Bank, and WHO.

This coordination mechanism came from previous experience with the coordination of comprehen
sive health reforms, focusing on nancial protection, quality of care, and strengthening primary
health care and public health services. The commitments of the development partners and the Gov
ernment were formulated in a Joint Statement of the Partnership (12019

This mechanism was established to better coordinate external aid received for the health sector,
including for preventing and addressing NCDs, and to discuss joint planning, implementation, re
vision and reporting under the tasks and interventions formulated in national strategic documents.

The JAR serves as a platform to analyse best practices as well as obstacles and barriers to progress
towards those best practices. It helps improve the information ow among partners and provides
joint reports to support the national strategy “Healthy people — Prosperous Country, 2019-2030"
(12). This is also a platform to share the latest surveys and other research conducted in the country
and to provide additional data to health workers. The data from the surveys and the health statistic
data are also used for further dialogue with the Ministry of Finance and Ministry of Economy. The
JAR covers discussions on governmental expenditures for health, quality of care, public health ser-
vices, medicine management, e-health, laboratory services, human resources, recommendations
to increase excise taxes for tobacco and alcohol products, and revisions of regulatory documents
and laws, including the Tobacco Law. Moreover, the reports produced by the JAR are received by
the Cabinet of Ministers, which helps align the health strategy with other priorities of the national
development programme.

Commercial actors, such as laboratories, pharmacies, tobacco and alcohol producers, and others,
are not involved in the JAR, but relevant decisions and recommendations of the JAR are of use to
them. As such, the JAR, as a public mechanism, leads to coordinated efforts in the health sector and
has been successful at working with other sectors of the Government to better control NCD risk fac
tors. This coordination can lead to a more systemic approach to policy-making, with less potential
for loopholes to be exploited by industry.
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Case study 29. Coalition-building and policy dialogue:
Estonia’s sugar-sweetened beverage tax

Background

Estonia has a liberal market economy and a powerful food industry, whose many positions are
derived from European umbrella trade associations. The prospect of a tax on SSBs in Estonia began
in 2013 with the development of a green paper from the Ministry of Social Affairs on policy options
for addressing obesifit3). In 2016, with a change in government, a potential SSB tax was on the
agenda, which progressed through draft stages and was approved by Parliament but was ulti
mately rejected by the President in 2017. Roundtable discussions during this rst attempt to pass the
law were dominated by industry voices and the co-opting of health p&t8)em®he more recent

attempt to pass the law in February 2024 was led by the Ministry of Social Affairs, rather than the
Ministry of Finance, which meant a strong focus on involving health actors in the policy dialogue
procesg14). Prior knowledge about the upcoming draft law roundtable was kept closed to a small
group of public sector actors to minimize the opportunity for the food industry to be alerted of the
upcoming roundtable ahead of time, strategize their response, and thus to negatively in uence the
process.

Industry strategies

The industry employed several strategies to directly oppose (i) tehis involved a public rela

tions (PR) campaign against the tax, including negative opinion polls, writing articles in opposition
of the tax, and naming and discrediting speci ¢ health partners, such as the WHO Country Of ce

in Estonia, to shape public opinion. Within the roundtable meeting, industry representatives were
a dominant presence and presented diverse arguments against the SSB tax, such as claims of job
losses, industry bankruptcy, and illegal trade. The industry also attempted to divert attention away
from the role of SSBs in NCDs to other factors, such as physical inactivity, and claimed that the tax
had not worked in other countries, citing increasing obesity¥&)tebhe industry also employed a
lobbying and PR rm and legal rm to present legal arguments about the anti-constitutional nature

of the tax.

continued
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Counter-strategies

Learning from past experiences, the Ministry of Social Affairs prepared a structured plan for man
aging the roundtable discussid). At the roundtable itself, industry and other representatives
had their places at the table pre-assigned in an alternate seating plan, with each industry rep
resentative seated beside a health partner, rather than as one group. This prevented excessive
interruption and third-party group conversations between industry representatives. Each invited
organization was given a limited time to present their arguments, which was strictly adhered to. In
addition, proponents of the draft law formed coalitions between health partners, such as dentists,
nurses and physicians, ensuring diverse arguments across multiple united fronts.

Although the industry invited many smaller producers to the meeting to increase their presence, only
umbrella organizations were permitted to present arguments to support or oppose the proposed
tax. These additional producers were only permitted to contribute if they were adding rew infor
mation. This gave industry a fair but limited platform and prevented the most numerous and vocal
from dominating the discussion. Using these principles and strategies from a WHO policy dialogue
tool, the Policy Dialogue Preparation and Facilitation ChétkJiatlowed the debate to be more

orderly and contained, without affording more airtime to industry voices.

Policy considerations and lessons learned

There were several key elements to the bill successfully reaching the parliamentary reading stage
in this second attempt at adopting the tax. Using the Policy Dialogue Preparation and Facilitation
Checklis{15) during the roundtable discussion was key to ensuring an ordered discussion. It was
also important to build a coalition of health partners, each of which contributed to arguments both
at the roundtable and in a public awareness campaign through appearing in the press. Now that
the bill has reached Parliament, the ability to shape public opinion — and the opinion of members of
Parliament — remains the biggest barrier to overcoming industry interference, as this will determine
whether Parliament votes for the bill or not in the upcoming readings.

Overall, a clear strategy for managing the roundtable consultation process with the aid-of a coa
lition of health partners was essential for facilitating Estonia’s draft tax law progress. Their experi
ence underscores the importance of coalition-building and structured policy dialogue.
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Case study 30. European regulatory mechanism and
manufacturers’ price in uence on inhalers for asthma
and COPD treatment and other NCD medicines

In the EU, ensuring affordable access to asthma and chronic obstructive pulmonary disease (COPD)
inhalers is a priority due to high drug costs. However, despite legislation, availability and afford
ability issues persidb), leaving some nancially vulnerable patients relying solely on short-acting
t2-agonists over prescribed inhaled corticosteroids, even though the latter are central for improv
ing symptoms and reducing risks of exacerbations and consequently improving the quality of life of
patients with asthma and CORI3 18).

Of cial drug prices on inhalers are set by manufacturers based on factors such as research and de
velopment, manufacturing costs, and market competition. These prices, also referred to as list prices,
should re ect the actual ex-factory listed drug pr{@®3 The nal cost to patients is in uenced

by manufacturers’ list prices and other factors, such as insurance, pharmacy bene t managers and
pharmacy feeg0).

However, some countries, such as France, Germany and United Kingdom (England), negotiate pric
es to be lower than the of cial price with the manufacturers; such discounts are known as rebates
and, in most of the cases, these are con dé@fall1). While some argue that con dential rebates
reduce high-cost drug spending and improve patient access, they also obscure actual prices, poten
tially distorting the market and causing overpay{&rt22). For example, a United States white
paper showed that increases in rebates are associated with a roughly dollar-for-dollar increase
in list prices and concluded that the rebate practices of intermediaries, such as pharmacy bene t
managers and insurers, deserve greater regulatory scrutiny in the quest for lower dr(&8prices

In addition, disparities in access to newly approved medicines between western, larger Member
States and eastern, smaller Member States have been noted in(24¢. Bldtional regulatory
authorities are aiming to control drug prices in order to reduce patients’ spending and to minimize
price differences within the EU Member States, while taking into account different levels-of purchas
ing power/GDP per capita in the countr(@$€, 24—26).

Although some progress in Europe has been made with the effective implementation of some reg
ulatory mechanisms, such as negotiating the price with the manufacturer based on a transparent
value-based pricing tool, the secrecy around drug pricing in Europe remains controversial. WHO
emphasizes the importance of pricing transparency, including for research and development costs,
as key to fair negotiations and governa(ité 28).

Summary

There are multiple actions to address the commercial determinants of NCDs in Europe and-beyond. Deci
sion-makers need to fully consider the spectrum of actions discussed here and think beyond a focus on indi
viduals to encompassing the political economic system and public policy-making process itself. As a society,
there is also a need to reconsider how we measure progress. Accordingly, in The Lancet Series on CDoH, there
was a vision to “rethink social progress, contemporary capitalism, and the role of the commercial sector within
it, [and] we imagine societies in which public and private actors prioritise environmental sustainability, human
rights, basic needs, health and wellbeing, and a normative shift away from harmful consumptogenic systems”
(2). Citizens and CSOs could be catalysts for change in that regard, as discussed in the next chapter.
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Policy considerations

* Actions to address the CDoH should include all levels through which commercial actors in uence health:
individual, environment, public policy, and the political economic system.

* Human rights, including those for health and well-being, could be prioritized by governments willing to
address the CDoH, and several mechanisms already exist in Europe and elsewhere, such as the well-be
ing economy and doughnut economy models.

 There is a crucial need to question power asymmetry and the current political economic system as the root
causes of ill health.
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Key highlights

« Citizens and civil society organizations (CSOs) are crucial in addressing commercial determinants of
NCDs. They help build coalitions, represent affected populations, serve as watchdogs for accountability,
can shape policies, and empower communities.

* CSOs are active both at national and international levels, driving change through frameworks, such as
the EU legislative system, supporting or challenging the work of policy-makers, and aiming to broaden
systemic changes across Member States.

» The success and sustainability of public health measures depends on integrating insights from a broad range
of actors, including CSOs, policy-makers, experts from academia, and other actors, in the pelicy develop
ment process to co-create health policies that are more effective and tailored to diverse community needs.

« Shifting the public health narrative away from focusing solely on individual responsibility in NCD pre
vention and control, including from CSOs, is key. Instead, citizens and CSOs could advocate and hold
governments and commercial actors accountable for the protection and promotion of envireanments, pub
lic policies and a political economic system that are conducive to good health, addressing the systemic
issues that underline NCDs.
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Citizens and CSOs play a pivotal role in addressing the commercial determinant§1f CIEDs in

clude nongovernmental organizations and advocacy groups along with community-based organizations,
including patients, health-care workers, and marginalized and vulnerable population groups. By amplifying
citizen concerns within public policy debates, CSOs can enhance the sustainability, equity and effective
ness of policies. Often CSOs actively involve the very individuals affected by these i(@¢ribesens
organizations build coalitions, initiate change, shape policies and empower communities. They also differ
from traditional lobbying groups in that they often operate on non-pro t models. CSOs engage in advoca
cy to in uence public policy in a way that bene ts wider society, not just speci ¢ industries or commercial
actorg(3). This chapter presents the spaces where citizens and CSOs have been particularly effective in the
WHO European Region: nationally, regionally, and in questioning the existing narrative around NCDs.

From national success to regional action

The rst two case studies (case study 31 and 32) showcase successful CSO campaigns and initiatives at the
national level. These examples demonstrate how focused action, often supported by the breader interna
tional civil society community, can lead to signi cant public health advancements. Notable instances include
the role of the Women's Council of the Kyrgyz Republic in raising national public opinion and supporting
tobacco control legislation, and the adoption of amendments in Slovenia regarding tobacco legislation via
international mobilization. These cases provide insights into effective strategies and collaborative efforts that
can be replicated and adapted in other contexts.

National actions, although impactful, can be limited in their effectiveness due to the global scale and in
uence of commercial actors. These commercial actors often operate and exert pressure across multiple
countries, making isolated national efforts insuf cient. CSOs often operate within the broader context of EU
legislation and policy-making, where collective efforts can signi cantly in uence health policies internation
ally, including across the entire EU. The support from international civil society communities is essential in fa
cilitating these advocacy efforts within the centres of international governance, such as the EU headquarters.

This approach has already proven effective in the past, as seen with the Framework Convention on Tobacco
Control (FCTC). During the negotiations that led to the FCTC, civil society was instrumental in shaping the
outcomes. This signi cant role is acknowledged in the treaty itself, where Article 4, guiding principle point 7,
states that the participation of civil society is essential in achieving the objectives of the Convention and its
protocolg4). Such acknowledgment highlights the vital role of these organizations in global health gover
nance. Inspired by this success, further initiatives, including the blueprint directive on the protection of childrer
from the marketing of unhealthy food products, discussed in case study 33 of this chapter, aim to replicate
the collaborative impact of civil society. These efforts illustrate how international frameworks can support
comprehensive public health strategies.

Another crucial way for civil society to in uence health policies at an international framework level is through
active engagement in policy-making processes. By supporting equitable and evidence-driven policies,
CSOs can affect the priorities and agenda points of institutional work programmes. This strategic involve
ment ensures that health considerations remain at the forefront of policy discussions and development. One
example is the ongoing collaboration with the Subcommittee on Public Health of the European Parliament
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(SANT), as addressed in case study 35 of this chapter, which aims, among others, to tackle health inequities
across the EU.

However, the pervasive in uence of commercial actors often extends beyond the regulatory reach of any
single framework, making it dif cult to secure comprehensive public health protections. This issue is com
pounded by the inconsistent implementation and enforcement of policies across nations, leading to uneven
health outcomes. The global nature of commercial determinants of NCDs means that actions con ned to the
EU framework may be insuf cient to address the broader, systemic issues that contribute to NCDs. Therefore
as discussed in the previous chapter, a society-wide, system approach is needed.

Reshaping the narrative of personal responsibility

CSOs play a pivotal role in challenging and reshaping the narrative that overly emphasizes individual re
sponsibility for health, which often neglects the impact of socioeconomic, cultural, environmental and com
mercial determinants on living environrteré

For example, current food environments tend to promote unhealthy choices, requiring regulatory measures to
promote health and sustainability. A critical chance for the EU to spearhead this essential transformation is the
legislative Framework for Sustainable Food Sygje@SOs have been pushing for the implementation of

this framework, highlighting its potential to signi cantly improve public health and sustainability, thereby po
sitioning themselves as key stakeholders in the push for comprehensive regulatory reform i&pod systems

This narrative shift, from individual culpability to policy- and system-driven solutions, advocates for the estab
lishment of environments where living healthy lives is the default for everyone. This policy-oriented approach
not only aims to boost public health and environmental stewardship but also strives to bridge-the divide be
tween the WHO European Region's aspirations and the real needs of its citizens, particularly in light of the
escalating cost of living. The primary ambition is to make healthy and sustainable diets effortlessly accessible
and affordable for all, paving the way towards a more equitable and health-conscious society.

To achieve this, it is crucial to strengthen the capacities of CSOs, ensuring they are robust enough to advocate
effectively and participate in governai®eThis includes ensuring that civil society remains free from COl,
which can be supported through adequate public funding and the implementation of stricter transparency
measures in funding and lobbying activities. A critical point of concern is the reported number of approxi
mately 25 000 lobbyists in Brussels a{@@g with a notable imbalance between corporate lobbyists and

those from civil society. Corporate interests, including the pharmaceutical industry, dramatically outspend
civil society groups in their lobbying efforts. For instance, the pharmaceutical sector alone spends signi cant
ly more than CSOs, underscoring the nancial disparity in in uence over EU polidiiim&kasg study

35 in this chapter illustrates why tackling this issue is vital for ensuring equitable access to medicines.
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Box 9. Adequate funding of CSOs to ensure independence

Through collective action and strategic advocacy, civil society can make signi cant strides in promot
ing healthier environments and mitigating the impact of harmful commercial practices. To achieve this,
it is crucial to ensure that civil society remains stable, sustainable, and free from commercial in uence.
Civil society can play a crucial role in positively in uencing policy-making and will be indispensable

in shifting public and policy narratives towards systemic solutions that address the root causes of ill
health, access to appropriate care, and environmental issues. Without stable funding, there is a risk
that industry interests might in uence CO&dditionally, CSOs may face a loss of legitimacy and
representatiofi2). The EU and national governments must recognize and support the pivotal role of
civil society in this ongoing challenge to ensure it remains effective and independent.

In February 2023, Slovenia introduced a proposal to amend its tobacco control legislation, align
ing it with EU Directive 2022/210913). Key provisions included banning avours in e-cigarettes
(except certain tobacco avours), introducing health warnings on HTPs, and phasing out smoking
rooms over ve years. This initiative was broadly supported by Slovenian CSOs, the Ministry of
Health and the National Institute of Public Health during a public consultation period.

Throughout 2023, these entities actively engaged with the media and policy-makers to foster public
support for the amendments. Despite resistance from vape shop owners and vapers' groups, who
argued that avoured e-cigarettes aid in smoking cessation, the health coalition maintained its
stance against these claims.

In the autumn of 2023, as the legislative process progré€sbedblovenian NGOs, such as the
Slovenian Coalition for Public Health and Environment and Tobacco Control (NTAKK), supported
by international partners from the European Public Health Alliance (EPHA), Association-of Europe
an Cancer Leagues (ECL), Network for Smoking and Tobacco Prevention (ENSP) and SmokeFree
Partnership (SFP), rallied further support, asking their members to sign and send letters to Slove
nian decision-makers, emphasizing the need to protect public health over commercial interests. As
a result, 24 foreign CSOs from 20 different countries sent letters of support, with some members
adding additional facts and links to research. Although it’s unclear if these efforts alone in uenced
the decision, by March 2024, the National Assembly voted unanimously to adopt the tobacco leg
islation amendmentss).

The revised legislation, effective from April 2024, notably bans all avours in e-cigarettes and
HTPs (except tobacco avour) and introduces a shortened transition period for the ban on smoking
rooms, set to end by December 2(26). These changes are celebrated as aligning with-Slove
nia's constitutional provision Article 72 to prioritize public health and promote healthy living envi
ronments, serving as a model for other nations looking to strengthen tobaccgléantrol
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Women's councils in the Kyrgyz Republic have played an important role in advocating for strong
tobacco control laws through civil society activism and support from the Ministry of Health. The
Women's Council Network, comprising some 400 councils across the country, countered strong
tobacco industry lobbying and opposition to new tobacco legislation and promoted public health
interests through public debate, roundtables, and conferences. Notably, the Women's Councils
(Ayaldar Kenesh) were instrumental in supporting the development and adoption of Law No. 121
on tobacco control.

The tobacco industry strongly opposed the law and devoted signi cant resources to launching
smear campaigns against anyone who promoted the bill to damage their refiatidney paid

for newspaper and social media articles to create a negative image of those promoting the law.
They also created a working group with the participation of of cials from the Ministry of Economy,
claiming to be protecting their business interests and arguing that the law would reduce revenue
owing into the Kyrgyz Republic. Some health-care workers were also recruited to minimize the
perceived impact of products such as e-cigarg#as

Civil society strategies

Using their previous experience campaigning for women's rights and socigllRjstice Wom

en's Council organizations joined forces and mobilized their combined networks to put pressure on
the Government to support changing the law. Activities included traveling to villages and regions of
the Kyrgyz Republic to collect signatures for petitions; holding forums to raise awareness; engaging
prominent female speakers, such as athletes, writers, respected doctors and university professors;
and writing letters to legislators, asking for sugd8jt They also worked with local authorities in

the remote Batken region, where most chewing tobacco, known as natvay, is produced, trying to
persuade both producers and consumers of its harmful effects.

continued
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Result and impact

Law no. 121 “On protecting the health of citizens of the Kyrgyz Republic from the effects of tobacco
and nicotine consumption and from the effects of environmental tobacco smoke and gfpsols”

was debated for more than three years, both in Parliament and in the media, before it was nally
adopted. This was considered a major victory for tobacco control in the Kyrgyz Republic, thanks to
the joint efforts of women's organizations and other civil society groups across the country. Since
the enactment of this law, the Women's Council has continued to promote public education and
communication activities to maintain public awareness of the dangers of (@®acco

Policy considerations and lessons learned

All advocacy work carried out by the Women's Council and its networks is done on a voluntary ba
sis; nancial support for this and similar organizations is important to continue to support their work
in the future. Wide representation of women at all levels of government — national and local — is
also key. Although some local councils have a Women's Council involved in committee processes,
this needs to be systematized to increase women's participation at the local level. Despite efforts
by the Women's Council and local authorities to transition from tobacco production to livestock
activities in Batken region, this remains dif cult because the production of oral tobacco is seen as
an effective way of supporting vulnerable communities in the former Soviet Republic's poorest,
water-stressed and border regions.

Civil society can be fundamental in raising alarms when industry pro ts are being prioritized over
patient interests by, for example, submitting these concerns to relevant regulatory authorities. The
Pharmaceutical Accountability Foundation (PAF) is a non-pro t organization hoping to ensure that
medicines and medical technologies are made available in a socially responsible and sustainable
matter; they take action to combat unjusti able price gouging, meaning prices are increasing a
lot, by companies abusing market monopolies through the provision of advice to governments or
through legal action around excessively high-priced medicines.

Excessive pricing of chenodeoxycholoic acid (CDCA)

Chenodeoxycholoic acid (CDCA) is used for the treatment of cerebrotendinous xanthomatosis
(CTX), a rare genetic metabolic disease. CDCA was originally marketed as a treatment for gall
stones, at a price of €0.28 per capsule. Beginning in 1999, the medicine began being prescribed
off-label for CTX at a cost of €308 per patient per year. Pharmaceutical company Leadiant ac
quired CDCA in 2008, obtained a market authorization from the European Medicines Agency in
2017 to market it as an orphan drug, and increased its price 500-fold to €140 per capsule, hiking
treatment costs to €153, 300 per patient per year.

continued
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The orphan medicine designation conferred ten years of monopoly protection to Leadiant, although
CDCA was not a new molecule. Leadiant also took several actions to prevent competition to its
newly high-priced CDCA; for example, by complaining to the Dutch Health Inspectorate about
pharmacies producing their own CDCA to avoid Leadiant’'s high prices. Leadiant also acquired
competitors and signed an exclusive deal with the main raw material producer.

The case affected approximately 60 patients in Netherlands (Kingdom of the) and over 200 in
other EU countries. The 260 patients needing treatment represent an annual burden of €39 million
for European health systems.

Pharmaceutical Accountability Foundation takes action

On 7 September 2018, the PAF submitted a competition law enforcement request to the Netherland’s
Authority for Consumers and Markets (AQ21). In 2021, ACM ned Leadiant €19 569 500 for

abuse of a dominant market position to overcharge CDCA patients. The ne in 2023 after an
appeal by Leadiant22). According to ACM'’s statement, “Leadiant abused its dominant position”

in the market to charge “... an excessive price... that was exorbitantly high because the price in
combination with the low costs and the low risks resulted in exorbitant (@R)rit.ivas also “...

unfair because the drug, under a different trade name, had already been on the market for years
at a much lower price, while patients bene tted very little from the registration as an orphan drug.”
Additionally, competition authorities in Israel, Italy, and Spain have also investigated Leadiant, and
issued nes, reaching a total between the four countries of €33 million.

Following the Leadiant 500-fold price hike, the Government of the Netherlands and Heakh Inspec
torate speci cally permitted pharmaceutical compounding by hospital pharmacies as an-emergen
cy solution for patients, and the country’s Health Minister proposed a reduction of the exclusivity
period in the EU review of the EU orphan drug directive.

Barriers to overcoming industry interference included complex legal procedures, a lack of pricing
transparency and industry lobbying. Facilitating factors included health actor collaboration, public
pressure and regulatory interventions — and the role of CSOs is crucial in holding governments and
commercial actors to account.
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The impact of marketing unhealthy products or services is disproportionately higher among children
from socioeconomically disadvantaged backgroy@ds24), who often experience greater-ex
posure to marketing while simultaneously having less access to healthier and affordé2ig diets

As a response, in 2021 a coalition of 20 international CSOs proposed an EU-wide blueprint direc
tive aimed at protecting children from the marketing of unhealthy food pf@@jyctsis directive

calls for public health and consumer protection across various media channels, including digital
and broadcast media, and addresses marketing techniques speci cally designed to appeal to chil
dren. This represents a collective call to European policy-makers to unite in safeguarding children's
health and future against commercial interests and underscores the EU's responsibility to regulate
cross-border marketing to ensure public health, consumer and children's rights protection.

The proposed directive seeks to harmonize national efforts and to establish a uni ed framework
that ensures fair conditions for food companies while prioritizing public health and children's rights.
By advocating for this directive, CSOs are not just challenging the status quo but are laying the
groundwork for a healthier, more equitable future for all children across Europe.

National-level approaches and the need for multinational directives

Considerable progress has been made at the national level, where several countries have inde
pendently advanced legislation to curb the marketing of unhealthy foods to children, recognizing
the urgent need to protect the youngest and most vulnerable members of society. Initiatives from
Germany, Norway, the United Kingdom and Spain have each introduced measures to restrict the
advertising of high-fat, sugar, and salt (HFSS) foods to ci{RdrezD).

The United Kingdom’s situation is detailed in Chapter 2 of this report. Norway notably approved
legislation in June 2023 to ban the marketing of unhealthy foods and drinks to children under 18,
marking a signi cant legislative milest¢8@). In Germany, the Federal Ministry of Food, Agricul

ture and Consumer Protection outlined a plan in 2023 to protect children from the advertising of
unhealthy food product{29). This draft restricts HFSS advertising across all child-relevant media,
including outdoor advertising near schools and other child-centric environments, though-t is still un
der development. In Spain, the Royal Decree draft presented by the Ministry of Consumers Affairs
proposed banning the marketing of foods, such as chocolate bars, pastries, and ice creams, and set
limits on fats, salt, sugar and calories in products like salty snacks and breakfast cereals. However,
this legislative proposal was never publig(2Zgl

Although these efforts demonstrate awareness and willingness to tackle this issue across several
countries, these siloed national approaches risk being limited and ineffective. The actions taken at
the national level, fuelled by the dedicated work of national and international NGOs and CSOs,
often arise as a response to the lack of action from European legislators. These efforts highlight
signi cant discrepancies in the regulatory frameworks and their successful implementation across
various countries, particularly among EU Member States, and underline the need for more uni ed
and effective regulatory approaches within the EU to ensure equitable health outcomes across all
Member States. These differences threaten the integrity of the EU's single market by creating a
fragmented regulatory landscape, and affect equity within the EU; disparate levels of consumer
protection lead to inconsistent health safeguards for children across various regions.

The momentum for such multinational regulation has been signi cantly driven by citizens and civil
society, underscoring the profound impact of advocacy in shaping public health policies. Building
upon these national stories, it becomes apparent that, to achieve a more comprehensive and sys
temic approach to public health, an expansion of efforts to regional and international frameworks,
such as the EU, is essential.
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The newly established EU Parliamentary Public Health Subcommittee (SANT) comprises 30 full
members and 30 substitute members and dedicates its efforts to enhancing European pharmaceu
tical sovereignty and tackling health inequities across the EU, including disparities between urban
and rural areas. Since its inception in February 2023, the subcommittee's rst two initiatives were
the drafting of own-initiative reports on mental health and NCDs. An own-initiative report allows a
committee within the European Parliament to express its position on matters not necessarily arising
from existing legislative proposals, often in uencing future policies and legislation. Civil society has
praised the efforts of this newly formed committee for advancing these two key topics further up the
public health policy agenda in Europe.

The European Public Health Alliance (EPHA), alongside its CSO members, expert advisors, and al
lies, has signi cantly contributed to shaping health policies at the EU level within the SANT frame
work. This has led to impactful amendments and recommendations on the draft NCDs report from
the SANT Subcommittee, focusing on the wording and data around alcohol consumption, social
determinants of health, and the marketing of unhealthy products to(Biiporkis collaborative

effort successfully in uenced the nal version of the report, improving health policy formulations and
recommendations to ensure more effective, inclusive and sustainable health outcomes across Europe.
This is evidenced by EPHA, along with several other CSOs, being of cially recognized as contrib
utors to the nal version of the report, which was voted on and adopted in Decemb2023

Commercial in uence in public health recommendations

However, in addition to CSOs, commercial actors were also included in this process and recog
nized as contributors, sparking debate over potential con icts of interest. To address this, there is
a growing call for stricter regulations to ensure that contributions from such actors are transparent
and that the potential COI concerning them and Members of the European Parliament themselves
are adequately managed to safeguard public int€Bst

While the proactive and persistent participation of CSOs has been crucial, the nal report failed
to fully incorporate the most reliable evidence, particularly regarding alcohol consumption. For
instance, the term “harmful use of alcohol” continues to be used despite clear scienti ¢ evidence
supporting that there is no "safe level" of alcohol consumption and its associa{dd, r&s

(read more in Chapter 6). This phrasing is not only found in the NCD report from the SANT sub
committee but also in documents from the Parliamentary Special Committee on Beating Cancer
(BECA), which spearheaded Europe’s Beating Cancg3B)amhese inconsistencies highlight the
ongoing debates within public health policy-making and emphasize the vital role of civil society
in advocating for language that accurately re ects scienti ¢ understanding. It highlights the need
for a more developed framework to ensure the structured inclusion of CSOs, allowing for a more
effective contribution to policy-making.
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Summary

CSOs play a vital role in addressing the commercial determinants of NCDs. They can bridge the gap be
tween individual citizens — and therefore individual responsibility — and policy-making, advocating for sys
temic changes that prioritizes public health over commercial interests. To achieve this, stronger internationa
frameworks, such as the EU's legislative system, are required to support effective and equitable public healtt
strategies. The FCTC exempli es successful international collaboration, suggesting a model for future efforts
such as the legislative Framework for Sustainable Food Systems, which aims to transform the EU's food env
ronments. Ultimately, CSOs play a strong role in shaping health policies, ensuring that health and well-being
are placed at the forefront of policy agendas.

Policy considerations

« Establish a formal structure within the WHO European Region and national legislative processes to con
sistently include citizens and CSOs. This framework should de ne clear roles for CSOs, ensuring their
involvement in policy discussions and the systematic integration of their contributions into policy decisions.

* Provide funding and resources to build and sustain CSOs through multiannual operating grants. This
approach would facilitate capacity-building, sustained advocacy efforts, networking opportunities, and
evidence-based training, and would be critical to prevent commercial interests from in uencing public
health policies.

» Implement robust monitoring systems to track the effectiveness of public health policies and CSO contri
butions. Regular evaluations can help re ne strategies and ensure they are delivering the intended health
outcomes.

» Implement national and international transparency regulations to equalize lobbying in uence, ensuring
that corporate lobbyists and CSOs operate on an equal footing. This would involve mandating the dis
closure of lobbying activities and nancial contributions, promoting fairness, and reducing disparities in
policy in uence.
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The urgency for action in Europe

The burden of disease due to NCDs continues to grow in Europe, with a substantial proportion of this burden
linked to commercial action. For example, barring an acceleration of tobacco control, it is projected that
the WHO European Region will have the highest level of adult daily smokers, at 23%, among all WHO
regiong1). The region's adults above the age of 15 years are already the world's heaviest alcohol drinkers
per capita(2). The prevalence of overweight and obesity continues to grow, and the growth in childhood
obesity suggests that the condition will also affect the next gg@@raticaddition, commercial forces

in uence other aspects of health, such as the multiple case studies across this publication that illustrate the
in uence commercial interests exert on the price and marketing of medicines.

Commercial factors therefore have a range of in uences on NCDs, including the generation of commodities,
such as cigarettes and alcohol, the design of addictive and heavily marketed forms of food, the marketing
of ineffective forms of cancer screening, and the promotion of cancer medicines with marginal bene t but
ever-increasing prices.
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Resistance from industry to change that could be health-promoting has also grown more sophisticated over
time. Earlier efforts were exempli ed by the tobacco industry denying that nicotine was addictive or that
there was no evidence that tobacco was harmful to health. The adoption of similar strategies across multiple
industries highlights the commonality of the playbook being used by commercial sectors to privilege pro t
generation even at the expense of health.

The increase in NCD burden coupled with the growing evidence about the commercial contribution to this
burden led to this publication — part of an effort to alert governments, civil society and academia to a new
front for public health action in Europe. Previous generations of public health advocates have won major
victories to limit harmful commercial in uences on health, ranging from the WHO Framework Convention
on Tobacco Control (FCTC) to the global strategies and action plans on alcohol, diet, and physical activity
to resolutions to regulate behaviours, such as the marketing of foods to children or the illicit traf cking of
tobacco. A new generation of public health professionals must build on the lessons of the past and evolve a
new set of tools to address the commercial determinants of NCDs, developing a new agenda for action. This
book has tried to map what such an agenda might include: reinforcing the gains of the past, suggesting new
approaches, and disseminating lessons at scale.

Towards an agenda for public health action

What might such an evolving action agenda look like from the point of view of public health actors: govern
ments, civil society, and academia? This book suggests a range of promising directions.

Coalitions and values

Public health actors should build common cause with emerging thought in economics — an economics based
on thriving in the biosphere and nding a safe and just space for humanity. This might mean that we go
beyond traditional metrics of productivity and pro t, emphasizing well-being over monetary return on in
vestmen(). By aligning NCD prevention and control with economic models that prioritize ecological sus
tainability and social equity, public health actors can promote policies that support both public health and
environmental goals, creating a more holistic approach to societal wéll}being

Developing a narrative based on the core values of equity, sustainability and resilience involves connecting
corporate behaviours to their negative effects on these values. For example, public health actors must high
light how industries that engage in tax avoidance reduce public funds available for health, exacerbating
health inequities. On the other hand, pricing strategies on tobacco, alcohol, and sugar-sweetened beverag
es raise revenue, reduce consumption and exert progressive effects if the money raised is invested in service
to reduce disparities. Emphasizing the environmental degradation caused by corporate practices, such as
the prevalence of single-use plastics in the delivery of health-harming products, can link publie health advo
cacy with broader sustainability goals. Framing these issues around core values allows public health actors
to build stronger support for effective regulatory measures.
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Competencies

Public health actors need to increase their capacity to work in areas of economics and trade, regulation and
litigation, and the enforcement of rules on transparency and COI. Equipping public health professionals with
skills to engage in economic and trade discussions ensures that health considerations are prioritized in trade
agreements. Training in regulation and litigation empowers public health actors to challenge industry prac
tices legally. Enforcing transparency and managing COI prevents industries from unduly in uencing public
health policies. NCD advocates need to equip themselves with the skills, for example:

« of using the Codex Alimentari(®) to improve food quality,

« of using Article 5.3 of the WHO FCTC to insist on transparency and accountability in dealing with the
tobacco industry,

« of using the policy process at the national and international level to control the marketing and labelling
of alcohol, and

« of nding ways of inserting themselves into the process of negotiating and drafting national regulations
that are evidence-based, pragmatic, and easily enforced.

NCD advocates must be skilled in recognizing and managing COl, identifying industry tactics, using data
to evaluate the impacts of commercial determinants, and assessing alternative policies and agreements to
mitigate these harms. Public health can work to enforce strict transparency requirements and-develop mech
anisms to identify and mitigate COIl. Understanding common industry tactics, such as lobbying, targeted
marketing, and misleading corporate social responsibility (CSR) initiatives, is crucial. For instance, industries
often manipulate scienti ¢ research to downplay health risks, so public health actors must critically assess
industry-funded studies and advocate for independent research. The WHO Regional Of ce for Europe has
already published a Tobacco Industry Playbook and is nalizing an Alcohol Industry Playbook, both of
which provide evidence of standard arguments used by these industries, with the responses available to
NCD advocates. The Nutrient Pro le Model has also been published as a foundation for effective regulation
on the marketing of foods to children, among other applications.

Additionally, public health actors must leverage data and build a body of evidence that reveals the true ex
tent of industry in uence on health, using evidence to support stronger regulations. A host of new techniques
using machine learning, systems analysis, and research on complex systems, for instance, can be used f
strengthen alliances in favour of NCD outcomes, identify promising points of intervention, and describe co
alitions of those who would oppose public health for pro t.

Public health actors should also be familiar with economic and legal frameworks that govern industry prac
tices, including trade and investment agreements that might hinder public health policies. By advocating for
health considerations in these agreements and proposing alternative frameworks, public health can ensure
it is prioritized. Continuous education and capacity-building are essential to stay ahead of evolving industry
tactics, ensuring that collaborative efforts effectively counteract the in uence of HHI and promete health-en
hancing policies. This extends beyond the realm of NCD prevention and into management; the way the price
of medicines is determined in a country has direct impact on the affordability and accessibility of essential
medications for cancer, cardiovascular disease, diabetes, and chronic respiratory disease. NCD advocates
and policy-makers must extend their portfolio to consider the commercial determinants of screening, treat
ment, rehabilitation, and palliation.

Concrete action

The NCD movement in Europe should protect the gains of the past and strengthen the enforcement of current
hard-won public health legislation. Health policy-makers must fully implement the measures outlined in the
WHO FCTC, as well as the global strategies and action plans on alcohol, and on diet and physical activity.
For example, health policy-makers can raise taxes on tobacco products, enforce plain packaging laws, and
implement comprehensive advertising bans to reduce smoking rates. Civil society can advocate for stringent
regulations, similar to the United Kingdom's ban on marketing unhealthy foods to children, and resist industry
efforts to undermine these measures through lobbying and other tactics.
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Public health actors must seize the narrative in the policy process to favour health promotion and protection.
By framing discussions around NCDs in a way that emphasizes health bene ts and exposes industry tactics,
they can control the narrative. For example, rebranding inappropriate "harm reduction" strategies, promoted
by industries, as "harm perpetuation" can shift the focus to the negative consequences of watered-down
public health approaches. By doing so, public health actors ensure that policies protect public health rather
than accommodate industry interests. NCD advocates can probably make stronger use of the precautionary
principle in building common cause with environmental health and in ensuring that the regulatory environ
ment protects the health of current and future generations.

To limit the ability of industry to wrest power from governments, health policy-makers must address behaviours
such as monopolistic practices, tax avoidance, and reputation management through CSR efforts. Enforcing
antitrust laws prevents market concentration, as seen in the food and beverage industries where a few pow
erful rms dominate. By closing tax loopholes and implementing robust tax policies, health policy-makers
can prevent corporate tax avoidance, ensuring suf cient public funds for health care. Public health actors
need to scrutinize and regulate CSR claims to prevent industries from using these initiatives as mere reputatic
management tools. In the current mood where governments are accused of nannying the population and
where international organizations are accused of taking over national sovereignty, little opportunity is being
taken to demonstrate to the public how their NCD-related choices and sovereignty are being determined by
a small group of transnational corporations acting in their own interests.

Forging national agendas on the CDoH requires the NCD movement to establish teams of trained staff,
legislative frameworks, and coalitions across public health causes and across national boundaries. Health
policy-makers should develop comprehensive CDoH strategies that integrate various public health initiatives.
For example, promoting healthy, secure food supplies can align with climate change activism, highlighting
the co-bene ts of such approaches. National agendas should include training programmes for public health
professionals, robust legislative measures to regulate harmful industries, and coalition-building efforts to unite
different public health advocacy groups under a common cause.

In summary, this book aims to build on the surge in recent public health interest in CDoH, to suggest innova
tive approaches that can build a practicable agenda forward that works with governments and industries
to align all sectors towards promoting health. Such work recognizes the inextricable role that commercial
actors play in shaping the world around us, and, as such, their responsibility for actions that may harm health,
and public heath'’s responsibility to create structures that maximize corporate actions that promote health and
minimize ones that harm health.
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