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Glossary

Ambient air Qutdoor air that is well-mixed in outdoor environments only, which might reasonably be encountered
by a member of the general public in day-to-day life. This is distinct from air that an individual may
encounter through occupational activities or air that is very close to a point source of emissions.

Ambient air A value set for a minimum acceptable quality of ambient outdoor air, referenced as a measured

CIEUWASERGEICI mass concentration (e.g. units of micrograms per cubic metre), mixing ratio or mole fraction (e.g.

INTVIWWIH JSV I\EQTPI EW TEVXW TIV FMPPMSR RERSQSPIW TIV QSPI
pollutants.

Legislation Legislation includes all laws and regulations established by any formal state-sponsored legislative
process, in accordance with the constitutional structure and norms of the relevant country.

Primary Legislation enacted by a parliament or legislature, where political choices are formalized through law-
legislation making in line with constitutional conventions or requirements, including Acts, statutes and European
Union legislative acts (such as European Union directives).

Secondary Legislation developed under powers prescribed in primary legislation or otherwise lawfully issued by
legislation a government or other empowered executive authority, with or without some parliamentary oversight,
including regulations, subordinate legislation, directions, orders, etc.

Primary Pollutants that are emitted directly from anthropogenic sources, such as from a chimney, tailpipe or
pollutants stove. Typical primary pollutants include particulate matter, nitrogen oxides, and sulfur dioxide.

Secondary Pollutants that are formed in the atmosphere through chemical reactions, such as ozone.
pollutants
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Foreword

Air pollution today remains one of the greatest
environmental threats to human health worldwide and is
estimated to have caused 4.2 million premature deaths
globally in 2016. Beyond its devastating health impacts, air
pollution has strong linkages to ecosystem degradation
and climate change, as well as potential connections with
exacerbating vulnerability to COVID-19. Women and girls
bear the brunt of these far-reaching impacts.

In a historic decision in July 2022, the United Nations
General Assembly (UNGA) declared the universal human
right to a clean, healthy and sustainable environment
(UNGA 2022a). The resolution explicitly recognized

air pollution as contributing to the interference of

the enjoyment of a clean, healthy and sustainable
environment. This recognition is expected to go a long
way in encouraging policymakers to take stronger action
against pollution, as well as in enabling those impacted
to hold governments to account where there is failure to
adequately do so. Importantly, the resolution raises the
visibility of the seriousness of the air pollution problem
and its intrinsic link to human life and environmental
sustainability.

Embedding ambient air quality standards (AAQS) in
legislation is an important foundation for effective

national air quality governance. Legislation can establish
institutional responsibility for air quality standards, set
mechanisms for accountability, public participation and
enforcement, and institutionalize processes for setting

and updating robust air quality standards as knowledge
and technologies develop. UNEP’s 2021Regulating Air
Quality: The First Global Assessment of Air Pollution
Legislation found that, while most countries in the world

do embed AAQS in legislation, there was no common legal
framework for AAQS globally. In many countries, legislative

TVSZMWMSRW HIYZRMRK XLI TYVTSWI EI

air quality laws, establishing institutional responsibility
to implement and enforce AAQS, and enabling public
participation and access to justice, among other effects,
[ITVI [TIEO SV HMH RSX I\MWX
a key message emerging from the 2022 International
Day of Clean Air for Blue Skies underscored that, while

'SYTPIH [M
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government actions on air quality are increasing,
implementation and capacity gaps continue to pose
challenges to effectively improving air quality.

Considering these developments, UNEP has developed
this Guide on Ambient Air Quality Legislation . The Guide
is for countries seeking to develop or improve ambient air
quality legislation, and ultimately aims to promote robust
national systems of air quality governance that prioritize
public health outcomes and respect that all humans share
the same need to breathe air of adequate quality. The
Guide emphasizes that air pollution is a collective problem
arising from decisions and behaviours across a wide
range of policy sectors. Thus, regulatory alignment across
wide-ranging policy areas is critical to achieving AAQS in
practice.

Under the Fifth Montevideo Programme for the
Development and Periodic Review of Environmental
Law, national focal points representing countries

[SVPH[MHI MHIRXMY4IH EMV TSPPYXMSR EW

area for implementation. UNEP has been working with
countries to provide technical legal support and develop
knowledge and capacity-building skills and tools, such as
this Guide, to support them in their efforts to improve air
quality at the national, regional and international levels.
UNEP will continue to support countries in developing
legal responses to air pollution that leave no one behind,
recognizing that addressing air quality is not only
fundamental to improving human health and well-being
for both women and men, but also to addressing the triple
planetary crisis of climate change, biodiversity loss and
pollution.

G

Patricia Kameri-Mbote

H MaRvOWision Director

United Nations
Environment Programme
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Executive summary

The overall composition and quality of the air people
breathe in the outdoor environment — and, by extension,
often also in indoor environments — is strongly

frequently asked to assess issues related to AAQS,
their meaning and their legal consequences. Through
advances of case law, well-constructed air quality laws

MR%YIRGIH F] PIKEP WXERHEVHW E R lreQrieieasiegty fdund&ivhsolkeviforceable air quality

quality policy development. Institutionalizing good air
quality outcomes, particularly to support the attainment
of the values of the 2021 World Health Organization
Global Air Quality Guidelines (WHO AQGS), thus requires
well-designed national legal frameworks.

This Guide on Ambient Air Quality Legislation

is designed to assist national lawmakers and
policymakers in developing or improving ambient air
quality legislation, with the aim of promoting robust
national systems of air quality governance that prioritize
public health outcomes, respecting that all humans
share the same need to breathe air of adequate quality.
This Guide addresses a lacuna that exists in air quality
laws globally, providing a legal resource for developing
robust national legislation that supports public access

schemes, promoting public health for all.

AAQS, framed as concentration-based limits, are not
the only regulatory solution for addressing air quality.
As a singular regulatory approach, they risk sanctioning
pollution as admissible within a given prescribed level.
The level of ambition of AAQS is thus very important,
including processes for moving towards a higher level
of ambition over time, as is developing complementary
standards and supportive regulatory and policy
approaches to work towards genuinely healthy levels of
clean air for all.

This Guide does not recommend model legal provisions
to be adopted by all countries. Rather, it outlines a list of
interdependent core legislative elements that together

XS WGMIRXM¥Y“LGEPP] IZMHIRGIH PIZI1P wns§ifut&aroBURt dydievh of air quality governance,

In this Guide, ambient air quality standards (AAQS)
embedded in legislation are the centerpiece of wider
legal, regulatory and policy frameworks for delivering
improvements in air quality. AAQS are not self-
executing; they must be legally constructed within
national systems. The Guide explains how AAQS should
be embedded within a comprehensive legal architecture,
including monitoring, accountability and policy
coordination obligations, which holistically constitutes a
robust system of air quality governance.

The role and potential of AAQS for health protection
have come to the fore in recent years through public
interest litigation. Procedural environmental rights have
risen globally and courts across the world are now more

presenting these through a series of questions and
issues that lawmakers should consider when creating
or updating air quality laws. These elements are

based upon observations of existing frameworks
across the world, recent case law developments and
XLI PEXIWX WGMIRXM¥“G ORS[PIHKI
are also proposed as a checklist for lawmakers and
stakeholders to use in reviewing processes and
proposals for creating or updating air quality legislation.
How these issues are relevant and addressed within
different countries will depend on their national legal,
political and environmental circumstances.

The Guide’s comprehensive legal approach should
be broadly applicable to both primary and secondary
pollutants.

6IPIZ
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Air quality
legislation checklist

After comprehensive research on the state of air

areas where further expertise may need to be sought

national quality laws globally, published in UNEP’s
2021 Regulating Air Quality: The First Global
Assessment of Air Pollution Legislation , this Guide
XVERWPEXIW XLI OlI] “RHMRKW SJ XLEX
concrete set of questions and key considerations
for national lawmakers. This checklist summarizes
those questions and considerations. The checklist
is not a prescription or blueprint for what should
be contained in new or revised legislation that sets
or implements AAQS. Rather, it should be used as
a prompt to identify and highlight gaps in existing
legislative provisions or capabilities for ambitious
EMV UYEPMX] KSZIVRERGI
matters to be considered in developing or amending
legislation for clean air; and to create awareness of

in the development and implementation of AAQS.

Under each checklist point, there is a short statement
of issues to consider. These statements relate

0 morey Je\{\éde%\éocr;nmentary under the relevant
sections of the Guide (as noted in each heading),
which should be consulted for more complete
guidance. Please also use the table of contents to
locate the relevant subsections for more information
on each of the points raised in the checklist.

In using the checklist, it is also important to read the
Guide’s introduction below to obtain a clear sense of

XS KMZI ke QuifeRscopesard vgtipnaavianagshow it should
be used and applied in national contexts.

NATIONAL CONTEXT

(Introduction)

Does your country have a
constitutional or wider legal
JVEQI[SVO XLEX [MPP
interpretation of national air

quality legislation?

Is your national air quality law
currently under review, or are
XLIVI PIKEP WGMIRXM
health grounds for reviewing

national air quality legislation?

What are the main emission
sources that contribute to air
pollution in your country and
who/what is affected?

This may include constitutional rights to life, health, a clean, healthy
and sustainable environment, and so on, and national doctrines of
public law, which may affect the interpretation of, or required content
of, national air quality laws.

If national air quality legislation is under review, this presents an
opportunity to reform air quality laws to improve their ambition and
effectiveness, in accordance with this Guide. Equally, in many
countries, the WHO AQGs provide a case for undertaking such a
review.

Consider whether you have a reliable national inventory on air

emissions that is resolved both spatially and by pollutant type, as well

as data on population exposure and which ecosystems are affected

F] EMV TSPPYXMSR 8LMW HEXE [MPP MR%YIRGI [LM
SV TSPPYXERXW EVI TVMSVMXMAIH JSV PIKEP GSRX
locations, susceptible groups or particular types of ecosystem are

MHIRXM%IH EW VIUYMVMRK WTIGM%“G TVSXIGXMSR
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NATIONAL CONTEXT

(Introduction)

Is there relevant case law from This is particularly important in appraising how enforceable legislative
courts or relevant tribunals instruments (containing AAQS and related requirements) are or may
supporting or affecting the be within national legal systems.

interpretation of your national

air quality legislation?

What cost and capacity Constraints may include limitations on capacity of administrative
constraints affect national air ERH WGMIRXMYG WXVYGXYVIW XS TVSZMHI WYTTS\
quality governance in your budgetary pressures (at government or individual household level),
country? and limited capacity across relevant government departments to
implement air quality policy. Countries with severely limited capacity
to develop legislation or implement legislation may be able to request
UNEP support.

INTERNATIONAL CONTEXT

(Guide, section 2)

Are there international legal These include regional treaties, such as the Convention on Long-
obligations for the adoption of Range Transboundary Air Pollution, or soft law agreements such
AAQS or relating to air quality as the Southern African Development Community Regional Policy
governance that apply to your Framework on Air Pollution.

country?

Are there other applicable These include obligations to monitor transboundary air pollution and
international obligations relating to exchange information with other countries, and may be found in
to air quality governance that are international treaties or soft law agreements. These also include
relevant to your country? international obligations relating to procedural environmental rights.

Have you considered how the The 2021 AQGs, issued in September 2021, are foundational to air

WHO AQGs values relate to your quality law and policy. They provide an opportunity for reviewing

national air quality laws? REXMSREP EMV UYEPMX] PE[W EGGSVHMRK XS XLI
outlining levels of ambition for air quality standards that are

implemented through national legal frameworks.

4 This is based on the understanding that adaptive capacity is a function of the amount, diversity and distribution of human, social, physical,
REXYVEP ERH “RERGMEP GETMXEPetpfRWSVERR G MKV KIMR 61 M4 1VW

Xi
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FOUNDATIONS OF NATIONAL AIR QUALITY LAWS:
7'-)28-%-' [23:0)(+) 463")

0)+-70%8-:) 496437)

(Guide, section 3)

Xii

Are AAQS set within a legislative
instrument, at national or
subnational level?

What should be the purpose(s)
of air quality legislation?

Does your country’s air quality
legislation currently take the
PEXIWX WGMIRXM¥G E
knowledge about air pollution

into account?

Which level of government
should adopt AAQS?

What type of legislation is
adopted to establish AAQS?

AAQS should be prescribed in a legislative instrument, or across
a range of connected legislative instruments, in order to establish
legal certainty for economic operators, and to embed AAQS within
a wider legal structure setting out levels of ambition, processes of
enforcement and accountability, and citizen rights and obligations.

A contemporary legislative regime for air quality should pursue
the purpose of achieving clean air for public health as a primary
objective (alongside other environmental protection goals, such
as the protection of vegetation and ecosystems), aligning that
legislative framework with national and international public health
goals, drawing on evidence from sources such as WHO.

BEOMRK MRXS EGGSYRX WGMIRXM¥*““G ERH XIGLRMC
explicitly required by legislative processes for setting AAQS, by

processes for reviewing them, or may inform air quality law-making

in other ways. National lawmakers using the Guide should ensure

they are liaising with appropriate teams across government, or

relevant external experts, where key issues lie outside their direct

INTIVXMWI ERH MR TEVXMGYPEV [MXL WGMIRXMV¥(

Adoption of AAQS by central or federal governments is consistent
with providing equitable standards for all. For some geographically
large countries, differentiation of standards at provincial,

regional or other subnational levels may be appropriate if there
are divergent environmental conditions. Adoption of AAQS by
local governments alone is not generally a feasible approach for
pollutants such as O, or PM,  that have atmospheric residence
times of days to weeks.

AAQS may be promulgated by or under environmental or sector-

WTIGM%ZG TVMQEV] PIKMWPEXMSR F] WIGSRHEV] P
be established using a combination of legislative measures.

Whichever type of legislation is adopted to introduce AAQS, it will

need to balance considerations of expediency and democratic

oversight and ensure that, within the relevant political and legal

culture, the integrity of the whole system of air quality governance

is carefully constructed and maintained.
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FOUNDATIONS OF NATIONAL AIR QUALITY LAWS:

0)+-70%8-:) 496437) 7'-)28-*-'/23;0)(+) 463")
(Guide, section 3)

How are the views of In line with global norms of environmental democracy ( section 7),

stakeholders and the public, to allow for meaningful participation, any relevant interested

including communities party should be informed of the opportunity to participate in any

disproportionately impacted process to develop new AAQS and should be entitled to submit

by air pollution, included in the their opinion. This should be based on a proposal on AAQS that

process of setting AAQS? is publicly available and widely circulated, which should allow

WY¥%#GMIRX XMQI JSV HIXEMPIH GSRWMHIVEXMSR SJ

If AAQS are not found in primary If AAQS are not directly prescribed in primary legislation, a
legislation, but are authorized to reasonable deadline for introducing AAQS is sensible, to ensure
be introduced through secondary that the AAQS are in fact set while building in adequate time for
legislation, is there a deadline to public consultation.

ensure that AAQS are introduced

in regulations within a

reasonable time?

-W ER MHIRXMWEFPI E Objectives of air quality law should be suitably located within a

purpose included in your country’s legislative framework and express adequate ambition in

country’s AAQS legislative order to support a holistic and effective national air quality regime,

framework? MRGPYHMRK XLVSYKL MR%“ZYIRGMRK MRXIVTVIXEXM ¢

What factors are considered in Issues of scope are fundamental to ensuring that all relevant
designing the scope of national pollutants and forms of pollution are covered by AAQS or otherwise
air quality laws? addressed by national air quality regulation, including pollution
arising from hazardous natural events and transboundary sources.
In addition, all citizens should be protected from polluted air,
EZSMHMRK "WEGVMY“GI| "SRIW %o

Are women and vulnerable Lawmakers should consider whether air quality regimes adequately

TS 2= e s W AE Ler Y, address the protection of women and men, as well as sensitive

into account in your country’s and disadvantaged populations, including providing for special

air quality laws? HYXMIW MR XLMW VIKEVH *SV I\EQTPI EVIEW QMKL
enhanced monitoring and management where there are vulnerable

populations at risk.

Xiii



SETTING LEGISLATIVE QUALITY STANDARDS FOR AMBIENT AIR @

(Guide, section 4)

Are your country’s AAQS based on
WHO guideline values?

Have you considered other kinds
of air quality standards, in addition
to concentration-based AAQS?

Have you taken into account
vulnerable populations in setting
AAQS?

Have you adequately considered
key technical aspects of setting
AAQS?

Are there legislative processes for
reviewing AAQS over time?

Xiv
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The WHO AQGs provide a well-evidenced starting point for national

evaluation of AAQS, which will also need to take into account

national environmental and social conditions. They also provide

a lower limit, beneath which it is likely only modest further health

FIRIYZXW [SYPH EGGVYIl %X XLI WEQI XMQI GSRWN
AQGs is a stepwise process in many countries, and the WHO interim

guideline values may be important staging posts in setting AAQS.

In light of possible policy and gaming risks when relying only on
concentration-based limits, countries may consider additional
forms of air quality standards to support public health goals.

Other approaches to standards setting for air quality include the
adoption of targets for continuous improvement, or limits on overall
population exposure.

The level of ambition in setting AAQS should account for the
vulnerabilities of certain groups, as well as continuous exposure, and
ensure adequate standards are set for all.

It is important to adopt suitable time averaging periods consistent

with the public health goals of air quality regimes, and to ensure that

ER] EPPS[IH I\GIIHERGIW LEZI IZMHIRGI FEGOIH W
% %57 WLSYPH EPWS MRGPYHI XVERWTEVIRX HIYRI
monitoring measurements to support users when comparing the

standards as written with the observations against which they are

being compared.

Regular review processes for legislative AAQS, supported by

adequate data and stakeholder input, are important to take account

SJ IZSPZMRK WGMIRXMYG ORS[PIHKI ERH WLSYPH
legislative schemes to ensure they support ambitious public health

objectives. In some legal systems, such review may happen through

issuing new regulations or other secondary legislation mechanisms.
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ADMINISTRATIVE FRAMEWORKS FOR COMPLIANCE WITH

LEGISLATIVE AAQS:132-836-2+ (%8% %2( >32-2+
(Guide, section 5)

Do your country’s laws have Physical monitoring is required to identify potential breaches of an

adequate legal requirements to AAQS. Setting a monitoring requirement in law ensures this critical

monitor air quality? element of air quality governance is embedded within air quality

regimes. Overall, the Guide recommends that lawmakers consider

WIXXMRK SYX HIXEMPIH WTIGM“ZGEXMSRW MR GSR
requirements to ensure useful data is procured to underpin an

effective air quality regime, and that those responsible for delivering

the monitoring regime can be held to account.

Is there a clear delineation of Particularly in countries with federal or devolved systems of
government responsibility for government, there should be a clear delineation of which level of
monitoring? government is responsible for air quality monitoring, and how this
obligation links coherently to obligations to collate and disseminate
data, and to achieve AAQS or otherwise improve air quality.

Are location requirements for The representativeness and usefulness of monitoring data will
monitoring air quality well framed depend on how representative monitoring stations are of population
to support robust data collection? exposure. Their number and locations will be particularly important,
and legislative frameworks can prescribe location requirements to
ensure that monitoring is robust.

S Gl AR e R Zies = The quality of data used to assess compliance with AAQS is crucial

© S Rl sEie D el =0 ar s e for air quality regimes to operate effectively. Measurements should

used for compliance? be open to scrutiny and deliver data that show transparently whether
TVIHIYZRIH HEXE UYEPMX] WXERHEVHW EVI FIMRK (
traceable to appropriate basic metrological units, ideally made with

international equivalence.

Is air quality modelling being While air quality modelling is not currently considered suitable as
appropriately used to support air the primary method for evaluating compliance with AAQS in regions
quality monitoring? where there is a substantial risk of exceedance, it provides a means
to estimate air quality in locations that are not monitored and
provides a valuable resource for the development of policy and for
public information.

Is there a role for citizen science, Citizen science is valuable for empowering individuals and
academic institutions or other community organizations to measure air quality in their own

actors in supporting monitoring? neighbourhoods and alerting authorities to local issues. Collaboration
between government, universities, United Nations entities, foreign
embassies and community groups may also provide a pragmatic
approach to delivering measurements that inform all parties on
progress towards attainment of AAQS.

How is zoning being used to Zoning can be a useful regulatory tool for air quality monitoring and
support air quality management? management, so long as zoning for management of high pollution
areas is accompanied by regulatory powers adequate to managing
XLl TVSFPIQ MHIRXMYIH

XV
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COMPLIANCE AND ENFORCEMENT MEASURES [u—)

(Guide, section 6)

State responsibility for meeting AAQS

Is there direct legal responsibility
on the government to achieve
AAQS?

Do your country’s air quality laws

primarily impose liability or duties
on individual polluters where non-
compliance with AAQS has been

established?

Where there is non-compliance
with AAQS, is there a duty on the
government to develop plans to
achieve compliance?

Air Pollution Series

Due to the collective nature of ambient air pollution problems,

the strongest form of legal accountability for achieving AAQS

is a binding legislative obligation on the state to achieve air

UYEPMX] WXERHEVHW I[IMXLIV MQQIHMEXIP] SV [N\
frame consistent with the purpose of the legislation. The precise

drafting of such an obligation will be critical to its effectiveness

as a basis for legal enforcement of national legislative AAQS.

Individualized obligations are useful in alerting high polluting
industries to the contributions in relation to AAQS; however,

they do not capture the collective nature of ambient air pollution
problems, which generally arise from combined primary and
secondary sources. Countries should review whether any such
obligations are adequately supported by obligations on the

state to achieve AAQS, either immediately or by a given deadline
consistent with the purpose of the legislation.

Another potentially effective legal consequence for breaches
of AAQS are obligations on the state to plan to meet AAQS,
requiring governments to set up a dedicated administrative
process to tackle air pollution problems. The precise
construction of planning obligations will impact how effective
they are, in addition to resources and political will needed to
support such planning processes.
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Are there legal obligations on Emergency planning obligations when air quality reaches
government to take emergency hazardous concentrations are important to compel the
action when air pollution reaches, or government to act when there is imminent harm to vulnerable
is likely to reach, a particularly high populations.

concentration threshold?

Where there is non-compliance 8LI VIUYMVIQIRX XS VITSVX SR FVIEGLIW SJ %%5"°
with AAQS, are there reporting body, such as a government agency or parliament, can be a
SFPMKEXMSRW XS ER S powerful regulatory device to hold governments to account

through political means and through transparency to the public.

Enforcement and sanctions for breaching air quality law

Are air quality laws drafted in such All legislative provisions in a system of air quality governance
a way that they are enforceable? should entail clear legal obligations, including what is required
to be done, who is required to perform the relevant obligation,
and by what deadline this obligation needs to be performed or
achieved.

Are there effective avenues for legal Countries should review their general constitutional and public
enforcement of AAQS in your PE[ HSGXVMRIW ERH ER] WTIGM¥“2G IRIJSVGIQIRX (
country’s legal system? within applicable air quality regimes to determine whether there

are adequate avenues for the effective legal enforcement of

AAQS, supported by judicial intervention as required. Where

this involves legal enforcement against the government, this is

more easily facilitated in systems of multilevel governance, or

where there are strong traditions of constitutional rights or actio

popularis.
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PROCEDURAL RIGHTS FOR AMBIENT AIR QUALITY

(Guide, section 7)

Is AAQS legislation publicly
available?

Are air quality monitoring results
required to be disseminated to the
public?

Does the public have rights to
participate in the adoption and
revision of AAQS?

Does the public have rights to
participate in air quality
management planning?

Are there rights of access to justice
in relation to air quality legislation?

Air Pollution Series

To comply with international norms of environmental democracy,

legislation promulgating AAQS and setting up administrative

mechanisms to institutionalize these standards should be publicly

ERH VIEHMP] EZEMPEFPI TYFPMWLIH MR ER] S%G
and be accessible for free. In addition, arrangements should

FI QEHI XS IRWYVI XLEX ZYPRIVEFPI KVSYTW [MXL
relating to access to information can access these legislative

standards.

To comply with international norms of environmental democracy,

air quality regimes should include an obligation to disseminate

monitoring results, both passively (for example on a website) and

EGXMZIP] SR HIQERH ERH SR E WY¥%GMIRXP] VIk
the public to be aware of immediate risks to health.

To comply with international norms of environmental democracy,

air quality regimes should include rights for the public, including

marginalized groups, to participate in the adoption and revision

of AAQS, whether through general rights of public participation

MR HIZIPSTMRK RI[ PE[W SV VMKLXW WTIGM¥*“G XS
legislative AAQS.

To comply with international norms of environmental democracy,

air quality regimes should include rights for the public, including

marginalized groups, to participate in air quality management

TPERRMRK [LIXLIV MR KIRIVEP PIKMWPEXMSR SV
on air quality.

To comply with international norms of environmental democracy,
air quality regimes should be supplemented by rights of access
to justice. Considering the diffuse nature of air pollution and the
widespread harms it causes, it is important to provide access

not only to direct victims of air pollution, but also to potential
guardians of air quality, such as non-governmental organizations.
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COORDINATING AIR QUALITY GOVERNANCE

(Guide, section 8)

Are there mechanisms to Other approaches to regulating air quality should be
coordinate different legal tools coordinated with AAQS regimes to ensure mutually supporting
ofairqualitycontrol? MQTPIQIRXEXMSR ERH XS QE\MQM”AI EHQMRMW XV

Are there legal obligations Since government action across wide-ranging policy areas is

to coordinate government critical to achieving AAQS in practice, legislative provisions might
policymaking, or share public require coordination of government policymaking or regulatory
duties, in relation to AAQS? authority in relation to the attainment of AAQS. The Guide strongly
recommends that such provisions are considered and adopted,
both horizontally and vertically, including duty-sharing across
public authorities, as appropriate to the governmental structures
within the relevant country.

Have you considered the impact It is important to ensure that other policies developed by

of other government policies (i.e. government do not undermine the attainment of AAQS. In

not directly related to air quality) particular, climate change, public health and air quality policies
on the attainment of AAQS? should be coordinated and mutually reinforcing. Legislative
obligations on government to achieve AAQS can inform such
holistic policymaking.

Are there effective ways of JWXEFPMWLMRK %%57 MW SRP] E “VWX WXIT XLE
coordinating legal AAQS with supporting decisions on point source control. Sectoral regulatory

sectoral regulation of individual schemes should take into account AAQS in authorizing individual

pollution sources? projects, particularly in relation to industrial permitting and urban

planning decisions. Any such consideration should take into

account the cumulative impact of individual decisions in relation

to air quality.

XiX
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Introduction

Providing a legal resource for
developing robust national ambient
air quality legislation

This Guide addresses a lacuna that exists in air implement and/or achieve legislatively mandated
quality laws globally — providing a legal resource ambient air quality standards, in spite of the state’s
for developing robust national ambient air quality key role in coordinating the control of these diverse
PIKMWPEXMSR XLEX WYTTSVXW TYFP M @nddseEd\sodrSessf@ddluidhaGdoRIP & third
evidenced levels of clean air. Indoor and outdoor air of the countries studied have legal mechanisms for
pollution is “among the leading avoidable causes of managing or addressing transboundary air, although
diseases and death globally, and the world’s largest air pollution knows no borders (UNEP 2021a, 7).
WMRKPI IRZMVSRQIRXEP LIEPXL VMW O %vera, thievkesedral Sointed GHACKOT eBfdrcement
global health inequities, affecting in particular women, capacity as a key reason for the poor implementation
children and old persons, as well as low-income of air quality law.
TSTYPEXMSRW% ;SVPH ,IEPXL 3VKERM*"EXMSR ?;,3A
Effectively addressing air pollution is a key component In addressing these and other technical legal issues,
of achieving Sustainable Development Goals 3, 11 and the Guide is fundamentally premised on globally
12. For those countries with currently high emissions agreed public health goals, as set out in the WHO
and/or concentrations of air pollution, legal frameworks AQGs, respecting the fact that all humans share the
for phased improvement of air quality will be important same need to breathe an air of adequate quality. The
for institutionalizing and embedding a trajectory of 1,3 %5+W EVI MRXIRHIH XS MR%YIRGI PE]
continuous improvement over time. National air quality provide a strong, evidence-based global signal about
PE[W EVI SRI SJ XLI “Ol] MRWXMXY XM S BE Begte® $pWitictidhShat Bl MoPod enibédded
such progress (WHO 2021, xxi). in national air quality laws in relation to certain key
pollutants, including through interim targets where
Following comprehensive research on the state of air appropriate; but they are not self-executing, and require
national quality laws globally, published in the United effective implementation through, inter alia, national
Nations Environment Programme (UNEP)’s 2021 legal structures.
Regulating Air Quality: The First Global Assessment of
Air Pollution Legislation (GAAPL), this Guide translates The Guide is also holistic, highlighting that air pollution
XLI O] “RHMRKW SJ XLEX VIWIEVGL MiR&cdmpless DEdpalitical pwhlxm that requires a
of questions and key considerations for national multifaceted and well-coordinated legal response.
PE[QEOIVW /I] “4RHMRKW SJ XLEX VIWTEe\GRide'dcBpRNEAdiYE legal approach should be
that only 64 per cent of countries embed ambient air broadly applicable to both primary pollutants such as
quality standards (AAQS) in legislation, although many particulate matter, nitrogen oxides and sulfur dioxide
countries are in the process of revising air quality (which are emitted directly from anthropogenic

PIKMWPEXMSR TIV GIRX HS RSX L E &bukeb)| & Eétohdary RdMutavtSSich as ozone

SJ "EMV TSPPYXMSR% EMV UYEPMX] QRIMaXeSormeR ik thé AtmRspherdthroligiEcRemical
requirement in at least 37 per cent of countries; only reactions).

a third of countries have obligations on the state to



Purpose of the Guide

The Guide aims to assist national lawmakers and
policymakers in developing or strengthening ambient
air quality legislation, with the aim of promoting robust
national systems of air quality governance that prioritize

TYFPMG LIEPXL SYXGSQIW -X MHlRXM%#{Ygaé&ihsgiﬁ%%g/(th\él

legal issues for national lawmakers and policymakers to
consider in designing and reviewing air quality legislative
frameworks, presenting these in the form of a checklist
at the beginning of the Guide and further elaborating on
these issues within the Guide.

While the Guide outlines a range of legal issues to
consider for embedding ambitious air quality control,

the Guide is not recommending model legal provisions
to be adopted by all countries. This is because the legal
situations of countries across the world vary widely, in
terms of the current state and structure of air quality
legislation, and in terms of national legal and political
contexts for reforming air quality law. Instead, the Guide
provides legislative examples where possible to illustrate
the treatment of key issues. Furthermore, the WHO
AQGs on particulate matter (PM), ozone (Q), nitrogen
dioxide (NO,), sulfur dioxide (SQO,) and carbon monoxide
(CO) acknowledge that countries will be in very different
positions in relation to air pollution problems. Some will
have high concentrations of pollution that are challenging

Air Pollution Series

The Guide draws on UNEP’s 2021 research surveying
national air quality legislation around the world (GAAPL)
and on technical expertise of contributing consultants
and expert consultees, on ambient air quality monitoring
and modelling in particular (see annex). As noted above,
HhosF R4t wHo AQGs, as
published in 2021.

Developing a robust system
of air quality governance
through air quality law

Embedding policy ambition for clean air in national
legal frameworks requires paying attention to the
entire legal regime relating to air quality. As noted
above, bare legal standards for air quality — even
if ambitious — are not self-executing and the wider
legal architecture is critical to institutionalising and
enforcing standards for clean air.

As outlined in the GAAPL, a robust system of air
quality governance to deliver public health outcomes is
one which:

XS EHHVIWW SXLIVW QE] LEZI RS WMKRM Y& ifres<gdvdtnvmdniRddeveldSdnd regularly

problems. Some may experience air pollution from

review applicable air quality standards in light of

REXYVEP IZIRXW WYGL EW JSVIWX %% VIW SVYubliv Mexth/ejes@syw SXLIVW
QE] ¥RH XLEX QYGL SJ XLIMV EQFMIRX SYXHSSV TSPPYXMSR

derives from sources upwind and outside of their direct
national control, often referred to as “transboundary
TSPPYXMSR %o
reviewing legal frameworks, and policy measures that
implement or support them. For those countries with
currently high emissions and/or concentrations of air
pollution, legal frameworks for phased improvement of
air quality will likely be important for institutionalizing and
embedding a trajectory of continuous improvement over
time. Legal frameworks are one of the “key institutional

2. determines institutional responsibility for those
standards;

8LIWI GMVGYQWXERGIW [MPP FI VIPIZERX MR

3. monitors compliance with air quality standards in a
QERRIV XLEX MW GSRWMWXIRX
broadly representative of population exposure;

WGMIR

4. HIYaRIW GSRWIUYIRGIW JSV JEMPYVI X

quality standards;

XSSPW% XS JEGMPMXEXI WYGL TVSKVIVBW supforts the imglementation of air quality

The Guide was prepared under the roadmap to deliver
the initial priority area for implementation of UNEP’s Fifth
Programme for the Development and Periodic Review of
Environmental Law (Montevideo Programme V), namely
legal responses to address the air pollution crisis (UNEP
2022b, annex Il).

standards with appropriate and coordinated
air quality plans, regulatory measures and
administrative capacity; and

6. is transparent and participatory.
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Figure 1 illustrates such a holistic domestic system of
air quality governance (GAAPL, Introduction).

This conceptual map of air quality law shows the
range of matters to consider in developing a robust
system of air quality governance to embed and
deliver AAQS, from overall air quality objectives and
review mechanisms for air quality standards, to legal
mechanisms for institutional responsibility and rights
of the public. An example of a country’s air quality law
that is designed around this kind of approach is seen
in South Africa’s 2004 Air Quality Act.

As the Guide is concerned with globally relevant
legal issues for designing robust systems of ambient
air quality governance, it addresses the elements

Public

participation
& rights

Review
of AQS

as knowledge

develops
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Air quality governance system founded in legislation. Source: UNEP 2021a, 13

B Legislative requirements
for air quality governance

in air quality
governance

[l High-level policy/law informing AQS

[l Delivering AQS through law & policy

[ Clear review process

outlined in Figure 1 that are or should be contained
as core elements of national legislative regimes that
implement AAQS. Other elements in Figure 1 (such
as any constitutional guarantees) are beyond the
scope of the Guide, but should be addressed as key
contextual factors affecting how the Guide should be

IQTPS]IH MR WTIGM¥“G REXMSREP GSRXI\

further below.

Overall, this approach shows that designing robust air
quality governance requires accountable, evidence-
based standard setting; institutional capacity,
resources and responsibility; policy and regulatory
coordination; inclusive processes; and access

to information and justice where public health is
compromised.
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The central role of AAQS

directed to ensure the overall quality of air for certain
pollutants. AAQS have been, and continue to be, an
The Guide’s analysis positions AAQS at the centre of effective catalyst for action in generating change in
legal regimes for air quality governance, since AAQS air quality policy globally. The Guide also recognizes
represent globally accepted apex standards for clean air, that ambient air quality law is in a state of evolution,




particularly since these apex standards are likely to
evolve over time towards higher levels of ambition for
public health, as seen with the publication of the WHO
AQGs.

With its focus on AAQS, the Guide is concerned with
the regulation of ambient air, and references to ‘air
quality law’ throughout the Guide should be read
accordingly. Ambient air can be understood as air

in outdoor environments that is well-mixed, which
might reasonably be encountered by a member of the
general public in day-to-day life. This is distinct from air
that an individual may encounter through occupational
activities or air that is very close to a point source of
emissions. An ambient air quality standard is a value
set for a minimum acceptable quality of outdoor air,
referenced as a measured mass concentration (e.g.
units of micrograms per cubic metre), mixing ratio or
mole fraction (e.g. expressed for example as parts per
FMPPMSR RERSQSPIW TIV QSPI
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air quality resulting from a collective accumulation
of emissions from various sources (both point and
mobile) within the ambient air.

AAQS most commonly describe a mean concentration

XLEX MW XS RSX FI I\GIIHIH SZIV E TVIHI
averaging interval, such as 24 hours or one year. They

can be standards to be achieved currently (sometimes
VIJIVVIH XS EW "PMQMX ZEPYIW% SV MR
ZEPYIW% “XEVKIX WXERHEVH% “PSRK X
GER EPWS FI GSRWXVYGXIH EW "EPIVX X
"MRIJSVQEXMSR XLVIWLSPHW% [LMGL HS
of air quality to be achieved as such, but prescribe

a standard at which alerts or information should be

given in order to protect the public at large or certain

vulnerable groups.

JWEQTPIW SJ XLIWI HMJJIVIRX X]TIW SJ %
in Directive 2008/50 of the European Parliament and of

SJ E tiw Toahdil Bf 2 Mag POB8Yax BrRbiensait quality and

KVSYT SV TSPPYXERXW %%57 EVI AMQ@MWWMGEIEI%QB\MI)@EZRFFEWMWE).W

in contrast to emission standards, expressing the
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8LI RSXMSR SJ E "WXERHEVH% GER EPWS WwderTdgislatvg @r¢hirettiEe ANumerous legislative
"FMRHMRKRIWW% SV "IRISVGIEFMPMX]% Sdatirestarxe lev&R frofn\stdtutdiylrights to air

for example WHO 2021, ix). For the purpose of the
Guide, the notion of an air quality standard does not
presuppose any enforceability of that standard or any
institutional requirements associated with it, such as
requirements for monitoring. This is because the Guide
breaks down all legal elements associated with AAQS

to show how they are, or might be, constructed legally
within a robust system of national air quality governance.
These different elements cannot be assumed by the
mere existence of an air quality standard.

Legislative design of robust
air quality governance

Developing AAQS through legislation — beyond including
them in policies alone — is important to provide a

legal foundation for producing, scrutinizing, reviewing,
publicizing and enforcing AAQS.

-R XLI +YMHI "PIKMWPEXMSR% VIJIVW
regulations made under legislative authority. Whatever

the constitutional structure of a given country, legislation
includes all laws and regulations established by any

formal state-sponsored legislative process, and includes

both:

Primary legislation, enacted by a parliament or
legislature, where political choices are formalized
through law-making in line with constitutional
conventions or requirements, including Acts,
statutes, European Union directives of the
Parliament and the Council, etc.; and

Secondary legislation, developed under powers
prescribed in primary legislation or otherwise
lawfully issued by governments or emanations

of executive authority (a Ministry, the European
Commission, etc.), with or without some
parliamentary oversight, including regulations,
subordinate legislation, directions, orders etc.

The system of air quality governance outlined in
Figure 1 shows how the legislative incorporation of
AAQS sits within, and provides the foundation for, a

quality information, to statutory requirements

for air quality monitoring. While having all these
elements may not guarantee air quality outcomes,
they establish institutional foundations for a
robust system of air quality governance. National
air quality legislation will still sit within a broader
institutional, policy, economic, resourcing and
governance picture that determines its ultimate
effectiveness.

Scope of the Guide

8LI +YMHI HSIW RSX EHHVIWW XLI WTIGM
discrete regulatory regimes that support attaining
AAQS, such as the regulation of vehicle or industrial
emissions; however, it does consider how such regimes
should be legally coordinated with AAQS regimes
(section 8). The detailed technical design of suitable air
quality monitoring systems is also beyond the scope
XfSheEGURiePHO[NAVEE Reb considerations, generic
requirements and national competencies needed for
delivery of the technical aspects of air quality regimes
EVI HIWGVMFIH 1SVI FVSEHP] "EMV TSPI
cover all forms of atmospheric pollution, including
pollution from greenhouse gases leading to climate
change, or stratospheric ozone-depleting substances;
this too is beyond the immediate scope of the Guide,
which focuses on the control of ambient air pollutants
that directly impact public health via inhalation.

The Guide does not cover other legal instruments
and doctrines that are also relevant in national legal
cultures to protect air quality and support the legal
implementation of AAQS. Thus, for example, some
countries may have legal doctrines or civil procedure
rules that facilitate or hinder legal claims in court in
relation to air that causes nuisances, or otherwise
falls below legal standards. This includes civil or tort
law doctrines of nuisance or the notion of fault in
breaching a duty of care owed by a public authority or
an individual to avoid causing harm to others (which
may or may not apply in relation to air quality problems,
depending on the relevant national legal tradition).



National constitutional guarantees may also provide

an important legal backdrop to the national legal
recognition and implementation of air quality standards.
These are addressed in some examples in the Guide,

comprehensively mapped.

How should the Guide be applied
within national legal contexts?

judicial review of air quality regimes (section 6, 2019 case
FYX EVI WTIGM%Y"G XS TEVXMGYPEV GS Y® tke/BvakanE&lerallSudreR&Court).
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enhance air quality provisions (e.g. South Africa’s Air
Quality Law 2004, section 3), whilst in other countries,
constitutional rights provide foundations for interventionist

A
I~

A country’s constitutional structure. In addition to any

constitutional guarantees, the structure of the state and

7TIGM%G REXMSREP PIKEP NTIVXMWI [MAR|BWRSIHKS XY EQERIMK GER LEZI E WMKRI

and apply the Guide within national legal contexts.
National lawmakers using the Guide will need to ensure
they are liaising with appropriate teams in government,
or relevant external experts, where key contextual
issues lie outside their direct expertise. In particular,
consideration should be given to:

lo

The nature of the legal system. This will affect how
air quality standards and related obligations may be
incorporated into legal structures. A legal system will

air quality governance and institutional responsibility. In
federal systems in particular, allocation of federal versus
subfederal responsibilities for air quality standards and
management will affect which level of government has
legal control over air quality governance. This may lead
to regulatory coordination issues if powers to legislate
for AAQS and powers to manage air quality sources

are divided across federal or central government and
subnational governments.

s

- 9

LEZI HMZIVWI MR¥%YIRGIW MRGPYHMRK AL glaRy &fisBiort S0 &t Mot is affected.

are interpreted and enforced by courts, as well as
how such obligations are incorporated within legal

This will generally require having a reliable and regularly
updated national inventory on air emissions (resolved

JVEQI[SVOW MR XLI %VWX TPEGI %W EByLhEQLG hndby pbliftaht type), as well as data on

civil law countries are more likely to have incorporated
AAQS into legal instruments (UNEP 2021a, 49).

Constitutional rights. There is a correlation between
countries with constitutional rights to a healthy
environment and/or clean air, and the incorporation of
AAQS in legal instruments (GAAPL, 49). Some air quality
laws explicitly draw on constitutional guarantees to

population exposure and which ecosystems are affected

F] EMV TSPPYXMSR 8LMW QE] MR%“YIRGI
industries or pollutants are prioritized for legal control,

ERH [LIXLIV WTIGMYG KISKVETLMIW WYYV
TEVXMGYPEV X]TIW SJ IGSW]JWXIQW EVI N
WTIGMYG TVSXIGXMSR -R TEVXMGYPEV
disaggregated by sex and age of populations exposed

to air pollution is recommended. Understanding the

gender- and age-differentiated impacts of air quality

is fundamental in developing effective and equitable

policies and interventions.



The general structure of legislation on air quality

or the environment. Not all countries have an all-
encompassing clean air Act. Obligations relating to

air quality may be spread across different pieces of
legislation, and how these instruments interact legally
will be important in considering the issues in the Guide.

7,

The maturity of air quality legislation and any planned
revisions. As Figure 1 highlights, regular review of air
quality law is important in air quality governance, to
VI%IGX IZSPZMRK ORS[PIHKI SJ XLI REX
air pollutants, and as emission sources change due to
economic, technological or social evolution.

Relevantcase law and the role of national or
supranational courts in supporting a system of air
quality governance. This is particularly important

in appraising how enforceable legal instruments
(containing AAQS and related requirements) are within
national legal systems.

4

-

(((

Cost and capacity constraints. Internal or external
JEGXSVW QE] GSRWXVEMR SV MR%YIRGI
countries increase their national ambition for air quality
standards. This may include limitations on the capacity

SJ XLIMV EHQMRMWXVEXMZI ERH WGMIR
support for air quality regimes, budgetary pressures (at
government or individual household level), and limited

capacity or awareness across relevant government

departments in implementing air quality policy.
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STRUCTURE OF THE GUIDE AND
HOW TO USE IT

The following sections of the Guide elaborate national legal priorities, but a view should always be
the issues outlined in the lawmaking ‘checklist’ kept on the holistic legal architecture that is being
set out in the executive summary. These issues designed or amended, to ensure that it has legal
work through the full range of issues relevant to integrity overall as an effective and enforceable
lawmaking to embed AAQS within legal regimes. legal regime.
These relate to the global context for air quality
laws (section 2), and the core elements of a robust -R VIPEXMSR XS IEGL PIKMWPEXM|ZI] MWW Y
system of national air quality governance (Figure 1). matters to consider are listed or described. Other
resources to support an understanding of the
Lawmakers in different countries may focus on issues covered include:

different sections of the Guide as relevant to their

RESOURCES (@3

lllustrative legislative examples from national air quality legislation in different

countries, representing a cross section of jurisdictions globally. These are not

endorsed as model legislation, and are included in text boxes with the legislation

MGSR 8LIWI NEQTPIW EVI IMXLIV S%GMEP SV YRS%GMEP XVI
*SV YRS%GMEP XVERWPEXMSRW XLIWI [IVI TVSZMHIH F] REX
from online language translation tools (mainly Google translate), and so reference

to the original language text is advised.

Case law and other illustrative examples. These show how air quality laws have
been interpreted in different jurisdictions, as well as other practices supporting air
quality regimes. These are included in text boxes with the gavel icon.

References and further reading in section 9.

il




Further support on capacity-
building for air quality governance

%X MXW VWX ERH XLMVH WIWWMSRW

Environment Assembly called on Member States to
take concrete actions across sectors to reduce all

forms of air pollution (UNEP 2016a; UNEP 2016b; UNEP
2017). UNEP demonstrated its commitment to support
governments in responding to these calls through the
development of a global air quality programme, as well
as an air pollution roadmap delivered under Montevideo
Programme V. Combined, these programmes leverage
the multidisciplinary areas of expertise of the
organization in alignment with UNEP’s overarching
strategy to strengthen multisectoral engagement to
improve environmental quality and the health and well-
being of all (UNEP 2022a).

UNEP’s programme on air quality provides support to
low- and middle-income countries in several contexts,
through providing advice on available air quality
monitoring and affordable technologies; technical
assistance and guidance tools aimed at strengthening
air quality frameworks, including in high-emitting
sectors; support in strengthening regional cooperation
and opportunities for knowledge-sharing; and the
development of a robust awareness-raising strategy and
communication activities on air quality-related topics.

UNEP has developed a range of capacity-building
initiatives centred around these key areas. UNEP
supports countries in developing air quality action
plans and strategies in sectors such as transport,
agriculture or municipal waste burning, among others,
to combat air pollution in high-emitting sectors. UNEP
also develops training activities, tools and materials
to encourage action and promote best practice on

10
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source apportionment, air pollutant assessments and
monitoring and pollution surveillance. It also undertakes
regional, country and city-level assessments of air
pollution to identify sources, impacts and solutions to air
oMality Bsubs Xwhich2peoXitie $hie TWundation for targeted
policy action. The development and promotion of
observational networks/air quality monitoring networks,
including through the promotion of low-cost sensor
networks in partnership with citizen science initiatives, is
also a major focus of UNEP’s capacity-building activities
aimed at improving air quality monitoring.

Under Montevideo Programme V, UNEP’s capacity
support aims to improve and strengthen national
legislation on air quality, both through direct technical
assistance to countries as well as through the
development and dissemination of guidance materials
such as this Guide, to build the knowledge and
understanding of lawmakers and policymakers, and
empower them to develop and strengthen air quality-
related laws and institutions. Technical assistance
requests can be sent through the UNEP Law and
Environment Assistance Platform (UNEP LEAP)’s
Clearing House Mechanism, available from https:/leap.
unep.org/technical-assistance .

In developing these capacity-building initiatives, UNEP
gives special consideration to ensuring that gender
considerations are fully integrated in both practical and
substantive components of such activities. Capacity-
building efforts developed with a gender-sensitive
approach strive to ensure that women are effectively
included in the conception, implementation and
intended impacts of activities, in alignment with UNEP’s
commitment to support Member States in ensuring
women’s full and effective participation and equal
opportunities for leadership in environmental decision-
making (UNEP 2022a).


https://leap.unep.org/technical-assistance
https://leap.unep.org/technical-assistance
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Global context for national air
guality standards and legal
frameworks

Are there international |ega| international law is one legal route to pursue in disputes
Obligations for the adoption Of involving a transborder air pollution impact.
AAQS, or otherwise relating Within the European Union, a comprehensive harmonized

legal regime on air quality has been in force for various
pollutants since 1996, which applies within European

to air quality governance,

that apply to your country? Union Member States. The CAFE Directive imposes
enforceable obligations on all 27 Member States,

There is no global treaty setting out general obligations including a detailed legal framework for AAQS, air quality

relating to air quality standards or governance (see monitoring, public participation and access to justice.

UNEP 2021a, 24-26), although some long-standing

regional treaties (for instance the Convention on Long- Note there are other international obligations relating to

6ERKI 8VERWFSYRHEV] %MV 4SPPYXMS RirgualéggoevemanteScanSitker&dKn section 7, relating

European and proximate countries) limit emissions of to procedural environmental rights, which do not relate

pollution that may harm downwind states and set up directly to setting air quality standards.

cooperative arrangements on monitoring and data-
WLEVMRK -R %JVMGE XLVII TSPMXMGEP "WSJX PE[% EKVIIQIRXW
call for regional cooperation on the harmonization of

AAQS, monitoring procedures and data management What iS the relevance
(Southern African Development Community Regional of 2021 WHO Global Air
Policy Framework on Air Pollution, or Lusaka Agreement; Quallty Guideline ValueS for

Eastern Africa Regional Framework Agreement on Air

Pollution, or Nairobi Agreement; Central and Western national air quallty |aWS?

African Regional Framework Agreement on Air Pollution,

or Abidjan Agreement). In Latin America and the The WHO AQG values are foundational to air quality law
Caribbean, there is also a Regional Action Plan on and policy for two main reasons:

Air Quality (2022). In Asia, there is an Instrument for

Strengthening the Acid Deposition Monitoring Network . . L

in E gtA . g hich P i ded _g ¢ synthesizing evidence underpinning a need for

n as sta, W 'f: was-recen y expanded in scope fo AAQS, especially in the absence of a global treaty
explicitly cover air pollution. on AAQS:; and

they provide an authoritative global reference

Furthermore, in public international law, there is a they evaluate evidence of the effects of air pollution
GYWXSQEV] "RS LEVQ% VYPI [LMGL MQTSs {prhemerspgstiye of public health impacts and
on all states to prevent, reduce and control the risk of the potential avoidance of harms

environmental harm to other states and of areas beyond

the limits of national jurisdiction, including through %W XLI ;,3 %5+W QEOI GPIEV XLI WTIGM?
air pollution (Trail Smelter Arbitration [United States values “are not legally binding standards; however, they
of America v Canada]1941). This doctrine of public do provide countries with an evidence-informed tool,

13
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[LMGL XLI] GER YWI XS MRJsVQ PIkmwrdawWdrasE e GeVEI%L9 pandemic
(WHO 2021, 3). The WHO AQGs also include interim Changed our understanding

values which are intended for use in countries where air

pollution is currently high, as steps towards achieving of air quallty law?
WXERHEVHW XLEX VI%ZIGX FIWX TSWWMFPI EMV UYEPMX] JSV XLEX
location. The COVID-19 pandemic has created an impetus to
reframe understandings of clean air with a strengthened
This Guide shows that, while WHO AQG values can focus on the health-related objectives for pollution, and
be directly included within legislative instruments, to prioritize regulatory and political action in relation to
thereby being given some legal force within national air more generally. Restrictions on travel and industrial
legal systems, a holistic approach to embedding AAQS shutdowns during periods of public health restrictions,
legally is required to ensure they are implemented especially during the early phases of the pandemic,
most effectively. Furthermore, implementing WHO AQG showed large real and perceived improvements in air
values through legislation may require the planning of quality, particularly in some of the world’s most polluted
a sustainable transition to cleaner air, including through PSGEXMSRW ;SVPH 1IXISVSPSKMGEP 3VK
the use of interim legal standards, phased legislative 2021).

review, and addressing issues of capacity and resources.
Outdoor air was promoted in many countries as a

While the WHO AQGs set out guideline limits for a solution to help keep people safe from the possible
PMQMXIH RYQFIV SJ "GPEWWRUGEP % TS &BumM&iexof\esgirthtory virus particles inside

O,, NQ,, SQ and CO), many more pollutants affect air buildings. The spread of SARS-CoV-2 via airborne
quality and public health. Indeed, the WHO AQGs set pathways indoors has led to the increased use of low-

SYX "KSSH TVEGXMGI WXEXIQIRXW % J SaosEahanediiedstnsoisdddn indirect measure by
RSX WTIGM“GEPP] EHHVIWWIH F] XLI %BhicWbuikihd v@rdilaBob ¥ateS Bnd by extension the
YPXVE¥%RI TEVXMGPIW ERH WERH HY W Xbroades quglitly of iEMAIE Bah Be Bskskdséd. Alongside

systems may thus regulate a wider or different range of QSRMXSVMRK EGXMZI EMV “%YPXVEXMSR 1
pollutants, depending on expert assessment of the air efforts to reduce concentrations of particles indoors.
TSPPYXMSR MWWYIW XLEX EJJIGX XLEX WTIGM¥%G GSYRXV] 8LMW

issue of regulatory scope is considered further in In light of these developments, clean air is no longer

section 3 below. seen simply as an issue of chemical pollutants and their

WGMIRXMYG QIEWYVIQIRX MR SYXHSSV
environments. It is also a question of air being safe for

human health — clean air is safe air (Scotford 2020,

349). At a more fundamental level, the underlying health

of populations has been one predictor for the severity

of outcome from COVID-19 at a national scale. Air

pollution, alongside obesity, physical inactivity and poor

diet, have been proposed as increasing risk of morbidity

and mortality.

14
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Foundations of national air quality

PE[W PIKMWPEXMZI IP

knowledge, process, and scope

Why should AAQS be set in
legislative instruments?

In the robust system of air quality governance proposed
in this Guide, AAQS should be prescribed in a legislative
instrument, or across a range of connected legislative
instruments, for at least the following reasons (UNEP
2021a, 13):

”

legislative processes are well adapted to cross-
sectoral and evolving air pollution problems, since
they allow political deliberation and ongoing review;

legislative expression of standards provides legal
certainty and potentially generates legal duties and
rights;

the enforceability of legislation is important in
implementing AAQS, and a key aspect of an air
quality governance system (section 6);

At the same time, legislative expression of AAQS does not
guarantee that they are applied and respected. They must
also be operationalized within a wider legislative structure
setting out objectives, levels of ambition, processes of
enforcement and accountability, monitoring, etc. A bare
power to introduce AAQS will not provide meaningful

legal context to inform the setting of AAQS, but it is a core
foundation of a wider air quality regime.

Public versus private processes for setting
AAQS

Private standardization processes, which are not legally
constrained or constructed, do not provide foundations
for systems of air quality governance in the same way.
They are not made available without cost, they are not
negotiated in the public arena, and they often remain
voluntary and indicative as standards.

PIKMWPEXMSR MW WMKRM¥%GERX W]QF SPREGEUPP¢s Fy hytviRrepine s ndere/stardards
are produced by standardization bodies but are

mandated by Government authorities and involve a
broader constituency of stakeholders, with resulting
texts being made publicly and freely available. j

an authoritative State-sponsored vision on air quality
issues, and in facilitating social and economic change
to address air pollution problems; and

AAQS should be promulgated in public instruments,
free and available to all (in contrast to private
standards).




Another important aspect of legislating AAQS is to make
them public, guaranteeing free access to the standards
for the public at large. This is a basic requirement of the
rule of law and an important aspect of rights to access
environmental information, as discussed in section 7.

Key elements for adopting
AAQS in legislation effectively

To ensure AAQS are effectively adopted, relevant primary
legislation should establish at least three key basic
elements:

expected ambition;

" VIPEXMSR XS XLI PEXIWX WGMIRXM¥"G ERH XIGLRSPSKMGEP

knowledge; and

procedural requirements.

18
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In terms of ambition, this is usually guided by explicit

legislative objectives (discussed below), which may
WTIGMY“GEPP] MRJSVQ XLI WXERHEVH WIX)>
well as being guided by the broader policy context, as in

the European Union with its ambition to move towards

“AVS TSPPYXMSR% ERH GPMQEXI RIYXVEPI
Commission 2018). Factors to take into account in setting

ambitious air quality standards are addressed in section 4.

Relating the standard-setting process to adequate
WGMIRXMYG hayh® daDeEexplickIR or
implicitly. The Israeli Clean Air Law 5768-2008
demonstrates examples of both.
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As for procedural requirements , a number may be
relevant in designing relevant legislation: the form of
legislative process to be used (considered in the next
question), relevant stakeholders to consult (considered
further below), and timing.

On timing, if AAQS are not directly prescribed in primary
legislation, a deadline for introducing AAQS is sensible,
particularly in light of global experience with legislative
powers not being exercised in some countries (31

per cent of countries had not exercised such powers

in 2020: UNEP 20214, 50). A timing requirement also
implies that there is a duty to introduce standards,

rather than remaining with a bare power. One example
is the Environment Act 2021 of the United Kingdom

of Great Britain and Northern Ireland, which required
two new air quality standards to be introduced within
approximately 10 months. This was done by specifying
within primary legislation a deadline before which draft
regulations setting the standards were required to be laid
before Parliament (United Kingdom of Great Britain and
Northern Ireland, Environment Act 2021, section 4(9)). In
practice, this was a demanding time frame considering
the expert evidence that needed to be gathered, and
the time required for meaningful public consultation,

but it had the advantage of maintaining momentum to
introduce the new standards.

What should be the purpose(s) of
an air quality legal framework?

The purpose or objective driving air quality law is an
important foundation of an air quality governance
system, informing its level of ambition and the focus of
regulatory attention. Increasingly, air quality is explicitly
framed in legislation (and in some constitutions) as a
matter of public health and/or environmental protection,
and not as a solely technical issue concerning industrial

Guide on Ambient Air Quality Legislation

As section 2 showed, a contemporary legislative

regime for air quality should pursue the purpose of

achieving clean air for public health. The WHO AQGs

GSR¥%“WVQ XLEX XLI TYFPMG LIEPXL MQTEG
even at relatively low concentrations, have become

QSVI GIVXEMR HYI XS EHZERGIW MR WGM
[MXL GSQTPIQIRXEV] IZMHIRGI JVSQ YIPt
epidemiology, toxicology and cell biology. A legislative

objective that expresses public health as a primary

objective of air quality law (either alone or alongside

environmental protection) thus aligns that legal

framework with the goals of the WHO AQGs.

The good functioning of ecosystems is another
important purpose of air quality regimes. Emissions
into the air affect all aspects of the environment, from

TSPPYXMSR GSRXVSP SV XS FI WIXXP | Hso¥ ® wat& EhoRbdddiley<ity. BukYreéhlyy deposition

alone. While some countries have noted public health as
a purpose behind air quality regimes for some time, the
importance of a high level of ambition driving air quality
regimes has been heightened in light of the WHO AQGs,
increasing public awareness of air pollution-related
health problems globally, and public interest litigation
and other campaigning by civil society organizations
pressing governments around the world to address harm
to public health caused by air pollution.

of air pollution adds excess sulfur and nitrogen to the
IRZMVSRQIRX PIEHMRK XS EGMHMY“GEXN
biodiversity reduction, while ozone deposition damages

the leaves of plants and trees, and lowers crop yields

(United Nations Economic Commission for Europe).

Impacts on ecosystems are often protected through

PMQMXW WIX JSV "GVMXMGEP PSEHW% S
a pollutant that may be deposited into an environment
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[MXLSYX GEYWMRK WMKRM%GERX LEvqWMiGhH level okgeverpment

be noted that, while the basic air pollutants relevant to
ecosystem protection are broadly the same as for health,
the units of measurement and legal expression of limits or
targets are different to those used for AAQS. For example,
the deposition of PM, , to the land surface is harmful

to ecosystems; however, that harm is expressed as an
amount of excess nitrogen or sulfur deposited, rather
than the amount of PM_, itself (which would be the AAQS
metric). AAQS are generally likely to deliver against other
IGSWIWXIQ SFNIGXMZIW FYX [SYPH
them, and other complementary regulatory techniques
may be required to pursue further purposes.

Achieving clean air is also necessary to support a broad
health economy and to protect infrastructure, cultural
heritage, natural capital and leisure amenities from
damage and degradation. An air quality regime may also
be complementary to, or support the attainment of, other
environmental laws or obligations, for example those
related to climate change. Section 8 considers how
aligning different environmental (and other) policies can
be critical for the effective implementation of air quality
regimes.

20
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should adopt AAQS?

Globally, the adoption of AAQS is most often centralized
within countries (UNEP 2021a, 46), which is consistent
with providing equitable standards for all. However, for
some geographically large countries, with federal or
other multilevel forms of government, differentiation of
standards at provincial or regional levels is observed,
particularly if different areas are moving towards
BribiMdad Bit dﬁﬁit}"&%@&ds at different paces.
(MJJIVIRXMEXMSR MR WXERHEVHW
where substantial geographic gradients in air pollution
occur due to natural factors such as meteorology or
topography. As an example, section 10 of South Africa’s
Air Quality Act of 2004 allows that, in addition to national
AAQS which must be set for pollutants that present a
threat to health, well-being or the environment in the
country as a whole, provincial governments may also
set AAQS in the following way, allowing for differential
standard setting (see bold text in the following extract).

=

MW Q:
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To leave adoption of a country’s main AAQS to local
governments alone is not generally a feasible approach.
Local approaches typically focus on enhanced
management of emissions (e.g. through the adoption

SJ "PS[ IQMWWMSRW ~"SRIW% VIPEXMRK

NO, that have residence times in air of only a few hours.
Concentrations of such pollutants can reasonably be
considered controllable at the local level, and therefore
managing emissions at source is preferable to having
different localized targets for concentrations in ambient
air. In exceptional cases, a differentiation towards

more stringent AAQS may be considered necessary, for

Guide on Ambient Air Quality Legislation

6CE6>2 EO

" WIGXSV WTIGMY“G TVMQEV] PIKMWPEX
Acts (as in Cyprus, the Philippines and the United
States of America) or air quality standards Acts;

EoqAHRIIRIIN RN Lt pn AAQS
and/or air quality monitoring, planning, etc., adopted
under primary legislation; or

”

x

AAQS that are not themselves contained in
legislation (for instance contained in technical
standards or policy guidance) but which are created
under a legislative framework. An example is
China’s air quality standards, issued as standard

INEQTPI XS TVSXIGX WTIGM¥G ZYPRIVEF PFBr395vpR (A} 2R updet fagyauthority of Law

social groups or localized areas with urgency.

What kind of legislative process
Is used to introduce AAQS?

Air quality legislation is often a multilayered body of
laws, which should operate as a coherent system,
including some combination of:

”

generic environmental primary legislation, such as
environmental codes, environmental protection Acts
and environmental standards Acts;

of the People’s Republic of China on the Prevention
of Atmospheric Pollution 2000. AAQS have some
legal effect since they are created by a mandate
prescribed in legislation.

Federal or decentralized governmental structures may also
impact the choice of the appropriate legislative process for
adopting AAQS.

Using secondary or delegated legislation to promulgate

AAQS has some advantages. It allows setting out

detailed technical information that is not normally found

MR TVMQEV] PIKMWPEXMSR ERH EPPS[W
updating of requirements over time, so that AAQS can be
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OITX YT XS HEXI [MXL PEXIWX WGM IR X MoppGrtuitybRatidiié in a8y piLwss to develop new

there are also risks associated with the use of secondary
legislation. It may be subject to less robust scrutiny in

its creation; it is more at risk of repeal or regression
through legislative revision than primary legislation.
Furthermore, AAQS set in secondary legislation do not
always link to legal obligations on the state to achieve
these standards, monitoring requirements, or sanctions
for non-compliance with AAQS.

Whichever legislative process is adopted to introduce
AAQS, it will need to balance these different considerations
and ensure that, within the relevant political and legal
culture, the integrity of the whole system of air quality
governance is carefully constructed and maintained (taking
into account all aspects of a robust system of air quality
governance outlined in this Guide).

How are stakeholders and
the public included in the
process of setting AAQS?

Some recent air quality law frameworks globally
prescribe a public participation process in the adoption
of AAQS, open to stakeholders and/or the public at large
(UNEP 2021a, 70). To allow for meaningful participation,
any relevant interested party should be informed of the

22

AAQS and be entitled to submit their opinion. This is
particularly relevant for those who are disproportionately
impacted by air pollution, including representatives of
the poorest women and men who produce the least
emissions and who are highly susceptible to the impacts
of air pollution. Opportunities to participate should be
based on a proposal concerning new or revised AAQS
that is publicly available and widely circulated, which

WLSYPH EPPS[ WY%GMIRX XMQI JSV HIXENM

the proposed AAQS. Having such a process accords with

KPSFEPP] MR%“ZYIRXMEP RSVQW SJ IRZMVS

(section 7) and is important for addressing public
expectations around safeguarding public health.

Article 8 of the UNECE Convention on Access to
Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters (the Aarhus
Convention) prescribes steps to promote effective public
participation in relation to new legislative proposals “at an
ETTVSTVMEX|I WXEKI

Legislation may frame public participation as an open

VIUYMVIQIRX ER]SRI JVSQ XLI "TYFPI

and/or require that consultation with representative

GSYRGMPW SVKERMM"EXMSRW SV ZYP

required. Some countries also have general constitutional
rights of public participation in formulating new proposals
for laws or programmes (UNEP 2021a, 69), which would
MR TVMRGMTPI I\XIRH XS HIZMWMRK

ERH [LMPI STXM

SRW
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1SVI WTIGMY“GEPP] EMV UYEPMX] VIKMQIW QE] IWXE
a participation process for the adoption of AAQS.
Articles 16—18 of Argentina’s Law on the Regulation

and Preservation of the Air Resource and the Prevention
and Control of Atmospheric Contamination (2004)

thus allows any interested party to submit its opinion

to the Enforcement Authority, based on the proposal of
the Permanent Advisory Council, within a period of 10
business days after the proposal for air quality standards
is publicized. The Enforcement Authority must formally
explain any rejection of the proposals made by the
interested parties. This time frame is extremely short,
and risks limiting substantive contributions from the
public. This can be contrasted with the United Kingdom
of Great Britain and Northern Ireland Environment Act
2021, discussed above, which included a longer period
for public (and expert) consultation in devising new

air quality standards under sections 1 and 2 of the

Act, and which involved engaging with the underlying

3~ f

(@]}

" Explicit objectives should be securely embedded
in legislative frameworks, so that a body of air
quality law is interpreted and applied holistically
and consistently to achieve desired health and

evidence justifying the new standards. A period of two environmental outcomes. This usually means that

to three months is more realistic for meaningful public objectives should be contained in primary legislation.

consultation.

Designing the legislative purpose
of an ambient air quality regime

Obijectives of air quality law have legal consequences,
such as guiding the interpretation of legal obligations
(UNEP 20214, 38). To that end, it matters where
objectives are located within legislative frameworks and
the kind and level of ambition they express.

Location of legislative objectives

The location of legislative objectives will depend in large
part on any existing legislative architecture of a country’s
air quality law. In reviewing existing, or designing new, air
quality legislation, the following considerations should

be taken into account in relation to legislative objectives:

" Explicit objectives contained within a dedicated air
quality law have the advantage of being focused
and closely connected to its provisions. An
example is seen in the case of Australia’s National
Environmental Protection (Ambient Air Quality)
Measure, which has a clear public health objective
WTIGMY%G XS EQFMIRX EMV UYEPMX]
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Where air quality standards are promulgated

in secondary legislation under a more general
primary law relating to air quality or environmental
protection more generally, explicit objectives in that
primary law should be reviewed and, if necessary,

goals (in addition to any environmental protection
goals).

Some air quality laws are, or will be, developed
within a constitutional framework that promotes
clean air or a healthy environment as a
constitutional right, thereby informing the objectives
of legislation through a superior national law.
Whether this supports the legal ambition of national
air quality legislation will depend on the country’s
legal and political tradition. Review of the legislative
framework, in light of this constitutional context,

will also be required to embed a comprehensive and
ambitious scheme for air quality governance.

Air Pollution Series

Substance of legislative objectives and
level of ambition

The level of ambition expressed in the objective of

air quality legislation will inform its provisions, and

YTHEXIH SV GPEVM%“IH MR SVHIV XS (RAEFJGFAWHR%'\QIWCFEIE‘BXMRJSV_QMRK XL
legality of discrete obligations and processes within

the relevant air quality legal framework (in assessing

their proportionality for instance). The following

considerations should be taken into account in designing

or reviewing the substance of air quality objectives in

legislation:

”

A legislative framework should ideally express a

clear intent of ambition to regulate and manage

air quality for public health. Air quality laws may

have multiple objectives. These goals should

be complementary and reinforcing, linking

various aspects of a robust system of air quality
KSZIVRERGI ERH IRWYVMRK XLEX ER]

goals do not undermine core public health and

=

environmental objectives.



Ambitious objectives provide a legislative foundation
for progressing towards more ambitious AAQS over
time, including through the use of interim standards.
Section 4 explains how legal AAQS should be
reviewed periodically as an element of robust air
quality governance. A particularly ambitious set of
legislative objectives is seen in the Philippine Clean
Air Act of 1999, which declares “principles” and
“policies” that, inter alia, recognize citizens’ rights

to clean air, and the importance of preventing rather

Guide on Ambient Air Quality Legislation

which can lead to inadequate coverage of regimes and
questions for judicial interpretation about how far air
quality regimes extend (UNEP 2021a, 39).

% VSFYWX PIKMWPEXMZI JVEQI[SVO W|
scope of the air pollution that it covers as clearly as

possible, and in a way that facilitates interpretation

of the legal regime by courts and legal practitioners

within that legal culture in a manner that promotes

public health.

than controlling pollution, as policy priorities.
" (I1YaRMXMSRW WLSYPH [LIVIZIV TSW/

aspects of air ‘quality’ and not focus only on
controlling emissions of ‘pollution’, consistent with
the objective of promoting good public health.

Designing the scope of

national air quality laws " &EWIH SR E VIZMI[ SJ HIYRMXMSRW KF
IWLEYWXMZI ERH WNTERWMZI HIYaRMXMS
air pollution in terms of harm to health are most

consistent with a robust system of air quality

governance that prioritizes public health outcomes.

Many issues of scope should be deliberately addressed
when elaborating a robust regime of AAQS governance.
These issues are political choices about how wide-
ranging and comprehensive an air quality regime will be.

HI%Z RMR KThE lewnﬁ} §alg1e;e§e}<el\?|o§ %haustlve legislative

" RMXMSRW XLEX TVSQSXI TYFPMG LIE!
belng, the environment, and the utility of air resources for

Some national legal frameworks do not contain a clear "PIKMXMQE W1 W %o
HIW“"WRMXMSR SJ EMV TSPPYXMSR EMV TSPPYXERXW
raising legal questions about the scope of these regimes

(l1Y“ RMXMSREP WGSTI
and air quality

EMV UYEPMX]
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" To ensure the air quality regimes cover all air individual’s total exposure, this has proved to be a
TSPPYXMSR HEQEKMRK XS LIEPXL X gén&ralk kdRadte! reRidiférdxpissing the overall
EMV TSPPYXMSR WLSYPH EPWS EZSMbmbinéd Rdvhiz I6f inddof ahddutdoordipastire (WHO
F] VIJIVIRGI XS FVIEGLIW SJ WTIGMY“E| EMYREPEPMX] jsv )YVSTI
standards or air quality standards more generally,
particularly where those standards might not (yet) However, increasin%wareness of the importance of
FI WY¥%GMIRXP] EQFMXMSYW MR VIPEXMSR XS HIWMVIH TYFPI}AG .
) alr quality in indoor environments impacting on public
health outcomes (section 4). ) . . . . .
health is leading policymakers to consider how indoor air
can be included within the scope of air quality regimes.
Regulating “ambient air” and extending This is particularly because women and young children
regulatory scope to indoor air pollution who spend the most time near the household hearth in
some countries are disproportionately affected by indoor

;LIVIE XLI WGSTI SJ ER EMV UYEPMX] VIKaugpllutibl* Hh llighRdftihe challenges of imposing

many current regimes apply only to ‘ambient air’, controls in indoor environments (since indoor exposure
HIY4RIH EW QIERMRK XLI EMV XLEX MW [i$BJwergbdiindlyM Rin&igrXafiSd®df occupant
environments only. The United States Clean Air Act sets behaviours), advice or guidelines on indoor air may

SYX E GSRZIRXMSREP HIY2ZRMXM SJ " Bbepréferabke t& Il %iandards. However, countries
may decide to design regimes to cover indoor air, and

In a similar vein, AAQS have conventionally been WSQI PIKEP HI“RMXMSRW EVI QSVI QEPP
designed to apply only to outdoor air, and, although indoor/outdoor boundary, as seen in the Sierra Leone
outdoor exposure represents only a fraction of an Environmental Protection Agency Act 2008.

i6e > XO+EO

*SV QSVI MRIJSVQEXMSR SR LS[ EMV TSPPYXMSR EJJIGXW LYQER LIEPXL MR TEVXMGYPEV GLI
-RXIVREXMSREP (E] SR 'PIER %MV JSV &PYIl 7OMIW
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Some countries do regulate indoor air within their air organic pollutants are included in international air pollution
quality regimes, such as Saudi Arabia or Bolivia, with agreements that are meant to limit their emissions (for
WTIGMY“G TVSZMWMSRW VIPEXMRK XS @kapteXte gldbdl RdCkioIth Goaviriidn @ Persistent
levels of indoor air quality. Organic Pollutants 2001, in force 2004, revised 2019), with

“LI\MFMPMXMIW JSV GSYRXVMIW [MXL IGSR.
*YVXLIVQSVI XLI ;,3 %5+W RS[ HI¥RI ~EfaeNhpadt iss/id bloaccumulation in the environment,
TSPPYXMSR% XS MRGPYHI SYXHSSV TS Rriel Yegula®riR effottEtX linfithditn@neMpoddiie &h8 Savin

environments: are generally directed at point sources (waste incineration
and co-incineration facilities for instance) or at end
Ambient air pollution.  Air pollution in the outdoor reservoirs, such as drinking water or food, rather than in
environment, that is, in outdoor air, but which can ambient air itself.

enter or be present in indoor environments.
To ascertain the appropriate air pollutants to come within
LMW YTHEXIH ;,3 HIY“WRMXMSR |1QERG M THe Xdape & Mationd it dudity law, each country needs

from the dominant indoor/outdoor distinction, which XS EWWIWW MXW "GLIQMGEP GPMQEXI% E

does not take into account the circulation of diffuse air JSV XLSWI TSPPYXERXW SJ KVIEXIWX PSG

pollution between outdoor and indoor environments (in example, emissions that are unique to major industries

LSQIW GPEWWVSSQW S¥%GIW YRHIVKVQERMIVEMP[BAWIGIMGEG % %57 JSV XVEGI T¢

It also creates new governance possibilities, taking into metals. As concrete examples, in 2022 Japan set AAQS

account indoor impacts when regulating ambient air for NO,, SQ, CO, suspended PM, PN, photochemical

quality. For example, monitoring in indoor environments oxidants, benzene, trichloroethylene, tetrachloroethylene,

may provide evidence of polluted outdoor air breaching dichloromethane, and dioxins; while the European Union

AAQS in proximate outdoor environments, indicating sets AAQS for PM,, PM,;, SQ, NQ,, CO, benzene, Q

areas for active management by public authorities. lead, arsenic, cadmium, nickel and polycyclic aromatic
hydrocarbons. For pollutants falling outside of the WHO

Which pollutants should AAQS regulate KYMHIPMRIW MX MW PMOIP] XLEX NTIVX V

within air quality regimes? national pollution sources will be required to support the

HIZIPSTQIRX SJ GSYRXV] SV MRHYWXV] W
It is widely observed in most countries that some
combination of PM, ., PM,;, NQ, SQ and O, are the air Countries should also have a legal mechanism to
pollutants that currently cause most harm to health. identify and consider ‘novel’, or emerging, pollutants
8LIWI EVI XLI "GPEWWMGEP% TSPPY XE Rulthiv teeB @g\latdryFalchitedture8 and to set standards
%5+W FYX XLIWI EVI RSX E HIY%RMXM ZI @ thebelifEequiret Vag paR bf ®pKocess of regularly

for legal control in every country. For example, there reviewing AAQS (see Figure 1). This review process

IWMWX E RYQFIV SJ EMV TSPPYXERXW Gdhaiitl sishl dsddital WhéftHer ¥oieVpolllarks covered

organic pollutants, including pesticides, polychlorinated are out-of-date or could be better described by different

and brominated compounds and dioxins. Persistent MRXIVREXMSREPP] VIGSKRM”AIH WGMIRXN
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Geographical scope of air quality law zoning that allows the setting of differential levels of AAQS

WLSYPH FI NYWXM¥%IH EGGSVHMRK XS WGM
The ultimate objective of ambient air quality law — rigorous analysis of public health outcomes.
protecting human health — implies that good air quality is
E FIRIY4ZX XLEX WLSYPH FI EZEMPEFPI| XSB&bBrid setti®gAANQY, lothéi Z9pécts of air quality law may
they live or travel. This has implications for the scope HIWMKREXI KISKVETLMGEP EVIEW JSV WTI
of air quality law. If AAQS apply equally in all areas or consequences, particularly in relation to monitoring and
within a country’s jurisdiction, this maximizes equity and management, as discussed in section 5 below.
environmental justice, and respects the nature of air
pollution as a problem that manifests locally as well as Transboundary scope of air quality law
remotely.

Where the scope of air pollution law is restricted to
By contrast, some countries limit the geographical extent domestic sources of pollution only, and does not account
of AAQS, using different legal zones for standard-setting JSV XLI MR%YIRGI SV GSRXVSP SJ XVERWF.
purposes. For example, AAQS may be more stringent in this can give rise to problems in attaining domestic AAQS
residential and natural park areas than in industrial areas. and, more generally, for addressing public health problems
Such approach is a cause of environmental injustice to associated with air pollution. Research shows that the
the extent that people are not equally protected against air management of transboundary air pollution is not always
pollution, particularly for people living or working in areas incorporated into national air quality regimes: 63 per cent of
within or adjacent to zones allowing higher pollution levels. countries in 2020 did not have legislative provisions dealing
In extreme cases, industrial areas where higher levels of with transboundary air pollution (UNEP 20214, 41).
TSPPYXMSR EVI PIKEPP] TIVQMXXIH QE] PIEH XS "WEGVMYGI "SRIW %o
HIY4RIH EW "E TPEGI [LIVI VIWMHIRXW WY Wheve EbuAtHSY afEpaiidR & supranational region that —_
physical and mental health consequences and human regulates air quality, this facilitates national regulation
rights violations as a result of living in pollution hotspots of transboundary air pollution moving across different
ERH LIEZMP] GSRXEQMREXIH EVIEW %o 92 t8antriesFAs an exémple, the CAFE Directive addresses
the same time, allowing higher levels of pollution in some transboundary air pollution effects as between European
EVIEW SZIV SXLIVW [MXLMR E WMRKPI G I¥ievMembey Btated. NYW XM Y1 H
on the basis of geographical or environmental conditions
(for example, affecting dispersal of pollution) or population This obligation is supported by further obligations of each
NTSWYVI TEXXIVRW EW RSXIH EFSZI % R IndVid@ILMétibev SR elatihg to AAQS governance
should not be used to disguise public health injustices; under the CAFE Directive and imposing other legal controls,

\
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notably national emission reduction commitments under
European Union Directive 2016/2284 of the European
Parliament and of the Council on the reduction of national
emissions of certain atmospheric pollutants.

For countries that are not within such a supranational
legal region, different considerations arise and designing
appropriate legal mechanisms is more complex. The
South African Air Quality Act 2004 provides one example,
highlighting how countries can assert direct regulatory
control over transboundary air pollution originating within

Guide on Ambient Air Quality Legislation

their borders, but will not be similarly supported unless
neighbouring countries have similar powers and controls.

The Republic of Korea’s Enforcement Decree of the Clean
Air Conservation Act provides another approach where
domestic authorities are required to consider how to
prevent domestic impacts of long-range transboundary

air pollution originating outside national borders. While
the pollution source is beyond the control of its legal
jurisdiction, it is nonetheless recognized as a governance
issue to be tackled due to its domestic impacts.
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Taking into account vulnerability of certain
groups in air quality regimes, including
gender

Air Pollution Series

pregnant women, or the elderly) or by taking into account
structural disadvantages in society that put certain
populations at higher risk of exposure to air pollution
through targeted regulatory techniques (for example

/TIGM%G PIKMWPEXMZI QIEWYVIW XS T\én%% g&%\rquflﬁh\éﬁaFgrAentforIocatlonsthat

groups are relatively rare globally; most often, sensitive
populations are addressed by alert systems in air
pollution indexes that are not constructed by legislation
(as in Bangladesh, the Philippines, Sri Lanka). However,
this is an issue gaining increasing global attention, as
disadvantaged and sensitive populations are often
exposed to higher levels of air pollution, including
women who in some countries are disproportionately
exposed within domestic settings to polluting cooking
and heating devices (WHO 2016).

Taking into account such vulnerable groups in air quality
law might be done in a number of ways, whether by
enhancing protections for highly susceptible groups

as a distinct regulatory category (such as children,

contain concentrations of vulnerable groups, such as
homes or schools near highly polluting roads).

In reviewing air quality laws, lawmakers should consider
which populations might be particularly sensitive to air
pollution risks within their country, whether due to age,
illness, gender or social disadvantage. They should
consider whether air quality regimes adequately address
TVSXIGXMSR SJ XLIWI
if necessary recognize special duties in this regard. A
notable example is seen in Australia’s federal air quality
PE]
monitoring, including where there is a “large population

[LIVI LMKL VMWO PSGEXMSRW EVI M

MHIRXMYIH ZYPRIN

EX VMWO% SV "TEVXMGYPEV GSQQYRMX!

VIPEXMZI HMWEHZERXEKI %o
Protection (Ambient Air Quality Measure), s 41(1)).

The Special Rapporteur on the Environment has reported that certain groups are
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that the burden of contamination falls disproportionately upon the shoulders of individuals,

groups and communities that are already enduring poverty, discrimination and systemic

marginalization ...

In addition to children, States should give special attention to other vulnerable or marginalized

i2 C/I6 X0 60 2+i0>6 2206 O /22N+aON EZ /1OH2W26+-WO /

C>=

women, Indigenous peoples, minorities, refugees, migrants, persons with disabilities, older

/10626 6 /0 /O W=+ i =+

/12 >22E>ON 22 ON E

f+E>6 2 N /O /O +W=+ i =+

are often disproportionately affected, have fewer resources, and have less access to health-care

services, increasing the risk of iliness or death.
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Setting legislative quality
standards for ambient air

The setting of AAQS requires both technical and political AQG levels for countries that substantially exceed

choices, with implications for a wide range of economic XLIWI PIZIPW% ;,3 \ZzZM OIKMWPEXM
and social activity (transport, industry, housebuilding, a framework for such a phased approach to building
EKVMGYPXYVI IXG 8LIWI GER FI HM % teyambitiGnLob MAQS\WWer[tlmd. Examples are found in

require informed, political deliberation, supported South African air quality law (section 3) and the Israeli

F] EHIUYEXI WGMIRXM%Y"1G INTIVXMWI ER Kldan ArNMdRv\E Y88<20EBX
resource. In general, AAQS should be set taking into -M'i
account relevant considerations and in light of relevant
objectives (section 3), both of which will be determined
by the legislative framework empowering AAQS. The
overall construction of this framework is thus very
important for the effective operation of AAQS and for the
delivery of clean air outcomes.

Israel
02 60 V2V |, f.. *}}... °A @écE®62 <02 4 2<
Matters to take into account Section 6
in Setting AAQS (b)(1) The Minister may “set the air quality values

for different periods and different areas”.

The WHO AQGs provide the starting point for national

evaluation of AAQS. As set out insection 2, they

provide a lower limit, beneath which it is likely only

QSHIWX JYVXLIV LIEPXL FIRI%.XW [SYPH EGGVYIl 8LI ;,3

guidelines also acknowledge that some countries may AAQS are not only levels to attain in heavily polluted

never be able to meet these standards due to effects environments. They are also standards to be maintained

of meteorology, natural events, population density or once achieved, and thus sustain healthy levels of air quality
transboundary effects, but that the guidelines remain the over time. Legal frameworks should explicitly acknowledge
optimal evidenced levels for public health protection. this, as seen in the United States Clean Air Act.

WHO interim guideline values may be important staging Obligations then follow under the Clean Air Act for

posts in setting AAQS. This allows a stepped approach American states to develop plans to both attain and

to achieving AAQS over time, “to guide reduction efforts maintain AAQS (8110).

towards the ultimate and timely achievement of the
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Many technical variants that express a broader
population protection objective can be conceived of, for
example:

”

a target that sets a maximum limit on the number
United States of America of people living in locations above a particular
62 50 E< ~tfe€ concentration threshold, or sets targets to reduce
. this value in absolute or percentage terms over time;
a limit on the area of land surface that has air
pollution above a threshold value or sets targets to
(1) National primary ambient air quality reduce this value in absolute or percentage terms

standards ... shall be ambient air over time;
quality standards the attainment

and maintenance of which in the judgment
of the Administrator, based on such criteria
and allowing an adequate margin of safety,
are requisite to protect the public health.

(b) Protection of public health and welfare

a limit on the allowable accumulated amount of
air pollution that is above a certain threshold, or
sets targets to reduce this value in absolute or
percentage terms over time;

a population-weighted mean concentration that
sets an upper limit on pollution accounting for
imbalances in population density, or sets targets to
reduce this value in absolute or percentage terms
over time; and

”

a limit on amount of accumulated exceedance of
04 O, ~ 0 ° .
% %57 NTVIWWIH EW "PMQMX ZEPYIW % Q'EélMt@nYa@ove a threshold, and accounting for

concentrations that should not be exceeded — are imbalances in population density, or sets targets to
powerful because of their simplicity. Should the public reduce this value in absolute or percentage terms
be exposed to outdoor pollution above a prescribed over time.

concentration, then a standard has not been met.

Simplicity, however, comes at a cost, since the pass/fail These each address human exposure to pollution using
nature of such a standard can lead to excessive policy different measures of success, and can help deliver air
attention being paid to a small number of non-compliant quality improvements in locations that may already meet
locations, an approach which may not necessarily standards for limit values. Each has its own advantages
FVMRK XLI KVIEXIWX FIRIYZXW XS TYFP MA@ didddPaxkthgdsShut B&vRablg thasé@/AAQS can be
for example, governments may pay most attention to QSVI HM¥%GYPX XS GSQQYRMGEXI ERH XL
WTIGMY4G PSGEXMSRW [LIVI PMQMX ZE Pacdurateesdppditiad dethHor Exéxiple on population
little or no attention to areas where air pollution does distribution. In addition, they should be used to enhance
not exceed the threshold but may be close to it. At protection for the public rather than to diminish it for any
worst, it may encourage gaming, shifting pollution from sections of the community.
one location to another, or encourage the regulatory
permitting of emissions up to the legal limit. An example of a population-weighted concentration
average standard is seen in the CAFE Directive (as is
In light of this, countries may consider additional and seen in article 2 below). This is implemented within the
mutually reinforcing forms of air quality standards Directive in relation to PM,,  (article 15).

to support public health goals. Other approaches to
standards setting for ambient air quality, which may
provide reinforcing regulation, include the adoption of
targets for continuous improvement or limits on overall
population exposure.
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European Union
CAFE Directive 2008
Article 2

Guide on Ambient Air Quality Legislation

Ozone is a secondary pollutant, meaning it is formed in

the atmosphere through chemical reactions, and is not

directly released. It is frequently evaluated against an

IMKLX LSYV EZIVEKI E XMQI TIVMSH GLSW
formation in air during daylight hours.

While this appears to create a potentially complex set
of AAQS requirements, in practice short-term and long-

zze 2>+ 2 0OY/ 6C20 20NCE>+ >22i0 >term éfposure are frequently closely coupled. Actions

mean a percentage reduction of the average
Ovy/ 6C20 & >00 / /C 2>+
for the reference year with the aim of reducing
harmful effects on human health, to be attained
where possible over a given period ...

AAQS are generally set at much lower concentrations
of pollution than are typically expressed in occupational
health laws. In particular, they should account for:

" the potential health impacts of pollution on
highly susceptible groups, such as children,
pregnant women (due to impacts on both early
and late neonatal health), the elderly or those with
underlying health conditions; and

" the fact that ambient air pollution exposure is
continuous, and not limited to certain hours of a
working day.

Technical aspects of setting AAQS

The majority of harm from pollution arises from prolonged
exposure, and annual average AAQS are therefore a
suitable device to set limits that capture much of the
harm created from exposure to air pollution. Standards
for short-term exposure, for example limits for 24-hour
average values, are often applied to directly emitted

to improve attainment of one metric, generally lead to

& 2\0 EOQ2 fmfprdeménts in attainment in the other. Where AAQS

EVI FIMRK MRXVSHYGIH JSV XLI “4VWX XM(
annual limits may be effective as a starting point. Virtually
all countries that set AAQS have some standards based
around annual mean values, and this provides a useful
common metric for comparison between countries.

AAQS may include provisions for a certain number of
allowed exceedances of short-term limits, without the
relevant AAQS being considered as being breached. Some
SJ XLIWI INGIIHERGIW EVI NYWXM¥IH EW F
REXYVEP SV IN\GITXMSREP IZIRXW [LMPI S
WLSVX XIVQ [IEXLIV GLERKIW SV YRTVIHM
in atmospheric pollution.

(a) Ex n for natural tional event

Allowance for exceedance events can be a mechanism
to account for natural air pollutant events outside of
national control (e.g. a certain number of days with high
PM,, EVMWMRK JVSQ [MPH¥%VIW

A similar provision applies to PM, pollution due to the
resuspension of particulates following winter sanding or
salting of roads (article 21, CAFE Directive).

The exclusion of natural events, as in the CAFE Directive,

requires a degree of subjective judgement to be made

over whether certain events should qualify. Indeed, some

national legislation may require executive approval

of whether exceedances were caused by exceptional
circumstances so as to be excluded from determining

whether an AAQS has been breached. Such approaches

VYR XLI VMWO SJ VIHYGMRK XVERWTEVIF

TVMQEV] TSPPYXERXW [MXL XLI QSW X inAMEGRdyste B sinke diecisidnsEBoXitipermissible

being PM,, PM,, NG, and SQ, Short-term limits are very
often higher than the annual average limits.

exceedances are undertaken on the basis of executive
discretion, rather than against explicit environmental
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or public health criteria. The very worst air quality
events, of greatest public visibility and concern, may
thus not be included in the regulatory evaluation of the
delivery of clean air. Any allowable exceedances should

Air Pollution Series

The inclusion of allowances for exceedances increases
the complexity of AAQS as standards, diluting the absolute
ambition of AAQS and undermining public understanding
of air quality that is safe for public health. Their use should

FI FEWIH SR XVERWTEVIRX ERH WGMIRXM*®RGBRMXIH XSRWEBEFBER FI WXVMGXP] NYW

environmental or public health principles, and wherever
possible based on statistical evaluation rather than
gualitative judgement.

European Union
CAFE Directive 2008
Article 20

Contributions from natural sources

1. Member States shall transmit to the

Commission, for a given year, lists of zones

2 N 271 022>+ 6 X0020 OYEOON=2 EO6
values for a given pollutant are attributable to

natural sources. Member States shall provide

information on concentrations and sources and

>00 OW=NO EO NO 6>22>+ 1 >02> >00
are attributable to natural sources.

2. Where the Commission has been informed of
2 OYEOON2 ED 2>>2+EC>2E O > 2>C22

and technical/statistical requirement for an event to be
GPEWWMYIH EW ER EPPS[IH INGIIHERGI WL
clearly described. Thus, a certain number of exceedances

may be allowed automatically each year to account for

meteorological effects, or events may be excluded on a

case-by-case basis if they are considered exceptional and

could not have reasonably been foreseen and mitigated by

those responsible for ensuring AAQS are met.

% %57 VIUYMVI XVERWTEVIRX XIGLRMGEP
metrics being used to support equivalence in conversion

between the standards as written and the observations

against which they are compared. AAQS should provide
[SVOMRK HI#4aRMXMSRW SJ XLI EMV TSPPY
XLI] EVI RSX TYVI WYFWXERGIW, 8LI HIYF
and PM,, and under what atmospheric conditions

Fe.g.ThuTmidity), should be explicitly given. The units

XS FI YWIH WLSYPH FI HIY4RIH MHIEPP] J
International System of Units, along with uncertainties.

Where. conversion between units is required, standard
OYEOON?2 EQ. .

atmospheric conditions or conversion factors should be
WXEXIH 8LIVI MW RS TVIJIVVIH WIX SJ X|
JSV %%57 XLIWI GER VI%IGX PSGEP GYW
inélperiéallE ((:)hem+ical nomenclature, etc.), but clarity is

neec eg 8n any underpinning assumptions.

2EE 2KN2 EQ X+>0 /222i122/0 ye >02> OYEOON

602 >EOE 6+:NO20N 26 2 OYEOON?=
purposes of this Directive.

(b) Generic exceedances

EO & 2 >00
Reviewing AAQS

Processes for reviewing AAQS are important in light of
HIZIPSTMRK WGMIRXM%G ORS[PIHKI MRCG
public awareness of health impacts, and as a matter of

3XLIV KIRIVMG INGIITHERGIW GER FI NYWXM%gdddl practhee Bolicy néviev Review processes should be

transient high concentrations of pollution during highly
unusual adverse meteorological events (e.g. low windspeed
periods coupled with a shallow atmospheric boundary layer,

designed into legislative schemes to ensure they occur
regularly and with adequate data and stakeholder input.
Ideally, they should be geared towards achievement of

E GSQFMREXMSR XLEX QE] "XVET MR% WY \ahE@bitib&sHRMiXhes8tR aakehvivoRmahtaMBjective

dilution), or high-impact events such as industrial accidents.
Such events can lead to one-hour average breaches of NQ
limits in city centres, or daily limits on PM.
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regulations or other secondary legislation mechanisms. Israel’s Clean Air Law requires a review of air quality
values at regular intervals.

An example is seen in Eswatini’s Air Pollution Control j

Regulations 2010, setting out an AAQS review process

linked to the obligation to monitor air quality and to a

clear public health goal.
g

Eswatini

Israel

02 60 V2V ,,f.. *}}... °A @écE62 <02 4 2<

Section 6

iN¢ <00 \+ +6>02 602 0OY2 + O« 82 >+ 0
2 N 2> 026> EO OWO2Z ewd 206226+ >00

update the air quality values that they set.
Air Pollution Control Regulations 2010

Section 3

(1) The Meteorological Service must monitor

air quality in a range of areas which are The Philippine Clean Air Act of 1999 sets out a more
20/2060 >25- WO & >7/<E2 | /C 2>= Yy geperalgrovision for reviewing air quality legislation
order to assess compliance with the air quality each year. Note there is no express obligation on
objectives on a national basis. Congress to respond. j

(5) If on the basis of the review carried out under
paragraph (1) the Authority concludes that the
OY+6>+ 1 2+2 1C2? + a2 ndiafpiopriaty O 6
and adequate to ensure a high level of protection Philippines

for the environment and for human health , the 62 60 E< é& ~tt+t

Authority must propose new air quality objectives

to the Minister, which may apply to pollutants

2 202Nz +6>0N + fEoONC O c O 2> 227 >002
) The Department shall report to Congress, not later

pollutants not yet listed, or to both.

Section 52. Report to Congress

than March 30 of every year following the approval
of this Act, the progress of the pollution control efforts

and make the necessary recommendations in areas
where there is need for legislative action.
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Administrative frameworks
for compliance with legislative
AAQS: Monitoring, data and

zoning

Promoting compliance is key in a robust system

of air quality governance. Unlike other areas of law

and regulation, compliance with AAQS is not simply

a matter of acceptable conduct on the part of a
regulated individual in line with an applicable obligation.
Since air quality is a collective problem arising from
many sources and behaviours, compliance is largely
determined through large scale data gathering, and
active management of areas in which diffuse pollution
manifests. For this reason, monitoring air quality and
high-quality data are central to the effective operation of
air quality regimes, alongside structures for delimiting
or organizing areas in which air quality is managed
(through zoning).

Monitoring air quality

Monitoring networks that evaluate compliance with
AAQS have to balance many competing factors. They
must be defensible in their geographic and population
representativeness; they must be sustainable technically

SZIV QYPXM JIEV TIVMSHW ERH XLI] QA

pollutants of greatest concern. Observations can
potentially be delivered through multiple mechanisms,
as networks of instruments run directly by a government
department, delegated to local bodies or environmental
protection agencies, or commercially contracted out.
Indeed, a national observation system may comprise a
blend of all of these.

Since all measurements come with uncertainties , how

XLIWI EVI XS FI LERHPIH RITHW HI“%ZRMRK

AAQS framework. A limit value set in law will very likely
be a precise whole number value, but the measurement
data against which it is tested will almost certainly

RSX FI %W HMWGYWWIH IEVPMIV [MXL VI
ERH YRMXW XLIVI MW RS WMRKPI "VMKL}
treat issues like averaging, numerical rounding, errors
ERH YRGIVXEMRX] ;MXL HI#“RMXMSRW M
The cornerstone of assessment of compliance with to include data-handling protocols (e.g. number of
PIKEP WXERHEVHW WLSYPH FI % \IH SFWWWMKRNSEBRBRIIJVEKYPNWR XS FI YWIH MR VIT

air quality, made long-term (meaning over multi-year
timescales), and using calibrated and metrologically
traceable methods of measurement (unbroken chain
of calibrations). It is impossible to observe air quality

legal framework to support transparency and provide a
common basis for interpretation. It would be considered

KSSH TVEGXMGI JSV QIXLSHSPSKMIW XS

described that any competent third party could recreate

in all locations simultaneously and so a framework for MRHITIRHIRXP] XLI XVERWPEXMSR SJ "VE
representative measurement should be established MRXS XLI ““REP EWWIWWQIRX SJ GSQTPM
XLEX VIIGXW X]TMGEP TSTYPEXMSR I\J&wadVI MR XLEX GSYRXV]

Representative measurements to evaluate AAQS are

likely to need to span a range of geographies and

environments, from polluted locations near industrial

sources or roadsides, through to urban and suburban

locations, and also including the rural background.
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Because identifying any breach of an AAQS is only
possible through physical monitoring of ambient air
guality, monitoring is an essential element of a robust
scheme of ambient air quality governance. Setting

a monitoring requirement in law ensures this critical
element is embedded within air quality regimes. Usually,
this legal requirement will be imposed on the state

(i.e. the relevant level of government), since air quality
measurements by individual operators will not be
representative. The state also has the capacity to make
monitoring results immediately and publicly available
(and accessible), in line with environmental information
requirements (section 7).

Some legislative requirements will set out only a bare
requirement to conduct monitoring, such as to “do all

Air Pollution Series

requirement creates a basic monitoring obligation, but
does not give any indication of how that monitoring
should be done. Ultimately, there is no single technical

HIZWRMXMSR SJ [LEX ER 1JJIGXMZI QSRMX

should be comprised of. However, the interpretation

SJI WYGL PIKMWPEXMZI VIUYMVIQIRXW F]

involve consideration of key factors relating to optimal
control of public health through AAQS. For example,

are all major population areas serviced by monitoring,
are those monitors located in representative locations,
are the most important pollutants being monitored?
Legislative schemes can explicitly provide for some of
these considerations. As the subsections below indicate,
this Guide recommends that lawmakers consider more

HIXEMPIH WTIGMY“ZGEXMSRW MR GSRWXV"

requirements to ensure useful data is procured to
underpin an effective air quality regime.

Some countries give an indication of the standard of

XLMRKW RIGIWWEV] XS QSRMXSV EMV Trﬁdﬁiﬁ)ﬁnleSeR%mdu%thMgeMRéﬂmst

Jordan

Environment Protection Law of 2017

Article 4

The Ministry shall undertake, in cooperation and coordination with the relevant authorities, the

é X+ 1 8C E>=+

\ o\

centres and laboratories that are accredited for this purpose

62N/ XxX02627

+>2+-71>00 00O 6 >6 &6 00 O W=2

O>2N 026C2+1E
in accordance with the international

/

ic=NO + 06 2 N 6/0 Bndedestablistband operate the environmental monitoring networks.
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&Wz2 - 04 é eA6NO 6 04 2 N 4-OEGCE2<6 4 & 0 E NAE<3 & 260 /A2 6<X 8< 06
those set out by the European Committee for Standardization, which produces detailed

guides for each of the air quality pollutants included in the CAFE Directive. As an example,

measurement of nitrogen oxides using the analytical method of chemiluminescence is

described in the European standard BS EN14211:2012 on ambient air. Similarly detailed

guidance on measurement is given in other countries, for example issued by the United

States Environmental Protection Agency (Watson et al. 1997). There are also international

advisory guidelines on air quality measurements issued by the WMO, for example on the

use of small sensors (Peltier ed. 2022), and by the Bureau International des Poids et Mesures

(International Bureau of Weights and Measures) for the calibration constants to be used when

024A08 & 4-OEGCE - A<?2 <4 4AEf etal 2019. °A Ne b4
The laws of other countries again contain general of high-quality monitoring sites over time may be the
obligations that refer to national bodies which will most feasible option in some countries. Building this
provide appropriate technical guidance on monitoring data gathering capacity is a core aspect of a robust air

methods.

UYEPMX] VIKMQI IZIR MJ XLIVI EVI WM
achieving this.

A major challenge for many countries concerns the

cost and resources required to deliver on these legal Article 27 of the Swiss Ordinance on Air Pollution Control
monitoring requirements, which may require support thus provides:
from capacity-building schemes as well as political ;

and budgetary prioritization. Incremental development

Switzerland

coNd 2 EO 80 | A<bd <0 ~t..,
°E A0<O4X <02 4 2<3 EX <iAd fVvdia eONDO02<d

I+

Article 27. Determination of ambient air pollution levels

1. The cantons shall monitor the air pollution situation and trends in their territory; in particular,
they shall determine ambient air pollution levels.

2. To this end, they shall carry out surveys, measurements and dispersion modelling. The [Federal
céeEO & 2 >00 & W+2 O > 602 20E O N6C+>2E O 0>0 N6-
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Particularly in countries with federal or devolved systems
of government, there should be a clear delineation of
which level of government is responsible for air quality
monitoring, and how this obligation links coherently

to obligations to collate and disseminate data, and to
achieve AAQS or otherwise improve air quality. Where
monitoring obligations are imposed at multiple levels

of government, it should be clear what the different
purposes of those potentially overlapping monitoring
obligations are, how any differences in interpretation of
data are to be resolved and how air quality monitoring

is to be coordinated. Where monitoring is undertaken
by different bodies, possibly for different purposes,
there should still be close technical equivalence in
methodology, data quality requirements, and traceability
of calibration for those instruments used for monitoring.
National governments must also meet any international
responsibilities to monitor air quality treaties through

80 °|0OUD <o
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allocating, coordinating and overseeing monitoring
functions throughout the relevant country.

An example of the legislative allocation of related
monitoring, data-collection and management
responsibilities as between federal and state authorities
is seen in India’s Air (Prevention and Control of Pollution)
Act, 1981. _
While the responsibilities overlap to some extent, the
State Board is focused more on local monitoring of
air pollution and assessment in high-risk areas (“air
TSPPYXMSR GSRXVSP EVIEW %
has responsibility for providing overview data on air
quality, including statistical analysis, for the country as
a whole. In performing these roles, coordination of data-
collection methods and data-sharing across the boards
will be important to ensure that useful air quality data is
produced, for regulation and policymaking as well as for
informing the public.

[LMP
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16. Functions of Central Board

@)

(g) collect, compile and publish technical and statistical data relating to air pollution

and the measures devised for its effective prevention, control or abatement and prepare

manuals, codes or guides relating to prevention, control or abatement of air pollution;

17. Functions of State Board

Q)

(c) to collect and disseminate information relating to air pollution;

(f) to inspect air pollution control areas at such intervals as it may think necessary,

assess the quality of air therein and take steps for the prevention, control or abatement

of air pollution in such areas;
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The representativeness and usefulness of monitoring
data will depend on how well located monitoring
stations are. Monitoring stations will most likely be

Guide on Ambient Air Quality Legislation

Key questions to consider are:

”

How many monitoring stations are required?

" Where exactly should they be located to gather
useful information?

Y%\IH PSRK XIVQ MR SRI PSGEXMSR E P XL SAt fvhathbidhi¥éndtifa kiY¥y BeSp¥aced to capture the

preclude the use of portable monitors to assess short-
term (e.g. hourly or daily) AAQS. The siting criteria for

quality of air that people breathe?

Y \IH QSRMXSVMRK WXEXMSRW WLSYPH FI YREQFMKYSYW JSV

example, measurements aiming to represent roadside
locations must include a prescribed distance from the
edge of the road, and height at which measurements
are made. Their number and location will be particularly
important, and legislative frameworks can prescribe
location requirements to ensure that monitoring is
robust.

The precise answers to these questions will depend
upon a country’s topographical, urban and weather
conditions, as well as population sensitivities. In general,
even in well-resourced countries, it is unusual to have
density of observations greater than one monitoring site
per 100,000 population, and in many countries a single
observing site may provide the AAQS evaluation for far
greater numbers.

(IXEMPIH PSGEXMSR WTIGMY“GEXMSRW,
consequences. This will depend on a county’s legal

culture, but some case law has emerged interpreting

legal monitoring requirements in light of public health
objectives of air quality law.

In 2019, CJEU held that, under European Union law, the siting of sampling points is a matter

for judicial review. The location of sampling points is central to the air quality monitoring

system provided for the European Union legislation, the very purpose of which would

be compromised if sampling points were not correctly located. National courts are thus

required to ensure that all necessary measures are taken so that sampling points are sited in
accordance with applicable legal criteria (Case C-723/17 V=06 2207z 06> 2 N c>0026 W 2C660 6

A &8N6>O0N0O + ;O0x062019

>002
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monitoring requirements is seen in Turkiye’s Air Quality
Assessment and Management Regulation.

Tarkiye
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Annex Il

A) Location of sampling points.
E eYON 026C20 O >6+ >00 6 X+1i/+ >61220¢& XON-.

Macro-scale localization for SO ,, NO,, lead, PM,, benzene, CO, arsenic,

10

cadmium, nickel, mercury and polycyclic aromatic hydrocarbons
(1) Protection of human health

The locations of sampling points for the protection of human health are

determined the following purposes;

(i) to provide data in areas within “zones” and “subzones” where the
highest concentrations occur where the population is likely to be indirectly
2 N+20E>Zz OY/ 60N & 2 26+i +reE2 > /02+ N & >+ O + 20 2>+

average duration of the limit value(s);

(ii) to provide data on levels in other areas within “zones” and
-6CEa 06® 20/2060 >+ i >00 OY/ 6C20 & >00 10 022 //C 2>+

(iii) to provide data on the accumulation rates of arsenic, cadmium, mercury,

nickel, benzo(a)pyrene and other polycyclic aromatic hydrocarbons, which will

20/2060 > >00 + N+20E> OY/ 6C20 & >00 //C 2>+ >02 Cid >00 &
Sampling points are often placed in such a way that the measurement of

the nearest very small micro-environments is avoided ...

Where contributions from industrial sources will be evaluated, at least one
sampling point is placed in the wind direction of the source in the closest

residential area. ...
(2) Conservation of ecosystems and vegetation

Sampling points aiming at the protection of ecosystems and vegetation are
located more than 5km from other built areas, industrial facilities or highways,
or more than 20km from the “subzones”. For the sake of guidance, a sampling
point is placed so that it can represent the air quality in an environment of at
least 1,000kn®. ...
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used for compliance

The quality of data used to assess compliance with
AAQS is crucial for air quality regimes to operate

quality that it can act as the basis of legal challenge.

4YFPMG GSR¥%HIRGI MR HEXE MW GVMXMGEPP] MQTSVXERX KMZIR
XLEX SRP] E “RMXI ERH PMOIP] PMQM XTHe &evalsl &xastly s eabhXndividdat pollutant

locations will be taken as being representative of a
country as a whole. Measurements should be open
to scrutiny and deliver data that transparently meets

TVIHIYZRIH HEXE UYEPMX] WXERHEVHW withiM &hAARS), momiwdliig etwbrks must be

in appropriate units (S| International System of Units
are generally preferable), and that are traceable to
appropriate reference materials or measurement
standards themselves ideally recognized for their
international equivalence.

Where the AAQS is set as an annual average, typically
a set of minimum data coverage requirements must be
met before such an observational annual average value
can be compared against the legal standard or limit. It is

of missing data due to equipment failure and routine
maintenance. As an example, New Zealand’s Resource
Management (National Environmental Standards for

%MV 5YEPMX] 6IKYPEXMSRW TVSZMH
1JJIGXMZIP] (EXE QYWX FI SJ WY %G M I RxXver£g€ requireRems\ior E\R Hbefore an annual

average value can be generated.

should be measured, for instance using which analytical
method or instruments, are beyond this Guide. However,
[LEXIZIV ETTVSEGL MW YWIH ERH X

supported by a technical infrastructure than can provide
support for the calibration of air quality instruments, and
ensure that there is equivalence in data collected across
a national monitoring network. There is likely to be a role
for national metrology institutes and other laboratories
participating in the Mutual Recognition Arrangement of
the International Committee for Weights and Measures
in supporting this infrastructure and in engendering
TYFPMG GSR¥“HIRGI MR EMV UYEPMX

New Zealand

«04 AOEO \2 260 O < °]2<06 2
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Article 16C. Meaningful PM | data for airshed

LMW

iy¢ <0+6 20iC 2>+ 6/0E+e06 X02> +6 201C+20N ¢ 2 2 daazeeON > 02wO 02 + ié
20i1C 2>+ y~ jzte y~"jzCe 2 yeoi|Cj2¢j=Ce

(2) An airshed has meaningful PM  data for a 12-month period if,—

(@) when the concentration of PM _ in the airshed was measured during that period,

it was measured in a way that allowed 24-hour mean concentrations to be calculated

under Schedule 1; and

(b) the measurements captured data for at least 95% of the 12-month period, after

deducting from the duration of the 12-month period any periods of time that were not

covered by measurements because of maintenance or calibration; and

(c) at least 75% of the data captured was valid data.
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Is there a role for air
guality modelling?

Air quality modelling provides a means to estimate

air quality in locations that are not monitored, and
provides a valuable resource for the development of
policy and for public information. Currently air quality
modelling is however not generally considered suitable
as the primary method for evaluating compliance with
AAQS in regions where there is a substantial risk of
exceedance. This is because the physics and chemistry
of modelling of air pollution (and particularly PM , .
and Q,) has many uncertainties, and models are highly
reliant on accurate input emissions data, which may

Air Pollution Series

not be available. There are some limited circumstances,
for example assessment of NO, by a roadside, where
model uncertainty is lower and they can potentially

form part of a compliance regime. Modelling may be a
suitable and effective way to estimate concentrations

in locations that are likely to be at low risk of exceeding
AAQS and where the cost of making observations would
not be proportionate. Models may also supplement
monitoring data to add additional granularity and insight.
For example, the CAFE Directive allows air pollution
assessment to be based on modelling in lieu of physical
monitoring in low-risk pollution areas. For high-risk

EVIEW QSHIPPMRK GER FI YWIH XS WYTT

measurements:

—

European Union
CAFE Directive 2008
Article 6

ze E 2 a 062N 211 022>+ 6 X0020 >00 OWO &/ C>2>6 2080220N > =+ |2
>00 Cc//02 266066 O > >02060 N 06>2E +600N & 2 >0 60/ C>2 >6+ eYON 026C?
> 266066 >00 2 E+0O > 2+2 1C2 +>Z+ <0 60 eYON 026Cc20 0 >6 2Z EOQO 6C// O O >C
techniques and/or indicative measurements to provide adequate information on the spatial

distribution of the ambient air quality.

4. In all zones and agglomerations where the level of pollutants referred to in paragraph 1 is below
the lower assessment threshold established for those pollutants, modelling techniques or objective-
06>+ 2>+ >0E0 +1C0O6 2 E >0 602 EO 6CéeE+-0O > & 2 >00 266066 O > & >00 2
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1SHIPW EVI LS[I1ZIV RSX %\IH IRXMXM | WfdstRrdviegvdreh bf ketHhdlogy, and data quality from
sensitive to input data on emissions, meteorological sensors, at least for PM, , is improving, and the role of
“IPHW ERH WYFGSQTSRIRX QIGLERMW G#s&RikARNDS IXik&wtd evolve in coming years. In

schemes. Changes to any of these impact on the
reported level of compliance with AAQS.

Models capable of evaluating the distribution of air
pollution across a whole country and over the course
of a year do not typically represent air quality at very

the future, it is possible that privately commissioned

or operated air quality sensors may provide a suitable

standard of evidence to demonstrate non-compliance

[MXL %%57 OIKMWPEXMSR SR %%57 WLS"®
“I\MFPI XS EGGSQQSHEXI GLEPPIRKI JVS
source that meets appropriate data quality standards.

Y“Rl WTEXMEP WGEPIW ERH WS QE] RSX TVSZMHI E HMVIGX

assessment of exposure near local sources or at the
roadside. They rely fundamentally on the veracity of
the emission inventory being used, and any errors or
omissions in this impact on assessment of compliance.
Even with a highly regulated model framework, and
accurate representation of emissions, model-based
assessment may lack suitable transparency to satisfy
public demands.

Is there a role for citizen
science or other actors in
supporting monitoring?

In recent years, there have been major technological
developments in simple methods for the measurement
of air pollution, sometimes referred to as “low-cost
WIRWSVW %o
Such sensors can empower individuals and community
organizations to measure air quality in their own
neighbourhoods. They provide a degree of agency

and can play a critical role in community engagement,
particularly in alerting authorities to local issues.

At the time of this Guide’s publication, measurements

with small sensors are unlikely to meet suitable data

quality standards for compliance assessment, either

via their calibration or in terms of meeting wider

standardized criteria around siting locations, time

averaging, stability and so on. Thus, they should not

have a primary role in the evaluation of compliance with

% %57 [MXLSYX S%GMEP IRHSVWIQIRX
citizen science using sensors could over- or understate

true air pollution concentrations. However, this is a

Role of international and
academic institutions in
supporting monitoring

A range of sources of information might support
governments in identifying pollution problems. This

will be particularly important where national resources
and technical capacity for air quality monitoring are
limited. Supplementary sources may include data
gathered by international organizations (e.g. the WMO
Bulletin) and academic institutions, as well as data from
emerging technologies, including sensors (see previous
subsection), and, for some pollutants, from the use of
satellites. There are also several open-source global

air quality forecasting resources available that include
assimilation of data from Earth Observation. While

SV TIVLETW QSVI EGGYVE Xddmgtimié @ese Bre\intirRtMrsspatighsesolution, they

nonetheless provide valuable information on regional

and national-scale pollution, particularly for PM, and

O,. See, for example, the Copernicus Atmosphere

Monitoring Service from the European Centre for

Medium Range Weather Forecasting, and the Goddard

Earth Observing System model from the NASA Global
1SHIPMRK ERH %WWMQMPEXMSR 3%GI

Furthermore, collaboration between government,
universities, United Nations entities, foreign embassies
and community groups may provide a pragmatic
approach to delivering measurements that inform

all parties on progress towards attainment of AAQS.
Blampleso¥/this/dve\ae@n/ih Mdid(Xollaboration with
universities) and Nepal (collaboration with universities,
and support from international organizations and
development agencies).
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Zoning requirements

In evaluating and promoting compliance with AAQS, The air quality regime of the European Union is an

zoning of geographical areas can be a useful regulatory example of an air quality regime that uses zoning as the

device. Unlike problems that can be caused by restricting basis of monitoring and management, with “zones and

the scope of AAQS to certain geographical areas EKKPSQIVEXMSRW% GSZIVMRK EPP KISKYV
(section 3), there are good reasons for establishing Member States and establishing the representativeness

zones in legislative frameworks for monitoring AAQS, of any given measurement used for assessment.

and for developing related management strategies. 1

European Union
CAFE Directive 2008
Article 2

16. “zone” shall mean part of the territory of a Member State, as delimited by that Member State for
the purposes of air quality assessment and management;

yeo =211 022>+ ® 602 062 2a O >02> +6 2 E C2E2>+ X=>02//C 2>+ =+ OYEOD

000 inhabitants or, where the population is 250 000 inhabitants or less, with a given population
density per km 2 to be established by the Member States;

Article 6

1. Member States shall assess ambient air quality with respect to the pollutants referred to in
Article 5 in all their  zones and agglomerations ...
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In relation to air quality management in particular, coordination processes. In particular, local government
WTIGMYG "SRIW QE] FI MHIRXM%IH E R HaRhdfiteB, Bfter ¢harlyel Rith XhBHaging such zones,
for enhanced management obligations. These areas are may not always have necessary powers to prevent
usually designated where there are breaches of AAQS, exceedances without coordinated action by other public
and may be referred to as “air quality management authorities, since air pollution arises from a wide range
EVIEW% “GSRXVSPPIH EVIEW% “EMV T&BduNeshhstRmayi@ B&yonH their BixeLErdygdatory
etc. control (section 8). Similarly, where powers to manage
designated zones are restricted (e.g. where powers to
In designing such zones within legislative regimes, the act within designated air pollution control areas are
effectiveness of legal powers allocated to manage them limited to restricting use of certain fuels and appliances),
once they have been declared must be assessed. The such restrictions should be based on evidence about
powers of the relevant authority charged with managing effective management strategies for potentially
the zone must be adequate for the task of improving designated areas within that country.

or maintaining air quality, or otherwise supported by

Israel
02 80 V2V ,,f.. *}}... °A @écEf2 <02 4 2<8 =
fOE<d ~~£ "OE 202<% & 2 260 - A<8 6 -2E<ON 2002

(a) If the Minister concludes that in a certain area environmental values are continuously or

¢201Cc0O > Z EO+ 1 OYEOONON 2 >02> >0020 +6 OYEDG66+WOD 2:2/ C>+ «>00
by order, as an air pollution-impacted area

fOE<6 ~<£ « NOO<2 8 & 024A004 6 280 - A<d '8 -2E<ON 2002

(@) Where the Minister has declared an area as an air pollution-impacted area, then the

authority in the air pollution-impacted area, with more than 30,000 inhabitants registered in

the population register, shall prepare a programme of action for undertaking measures within

its bounds, within the scope of its powers to improve air quality and prevent a recurrence of the
exceedance of ambient air quality values , as the case may be ...
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'SQTPMERGI ERH
enforcement measures

One of the key reasons for embedding AAQS in legal
regimes is to ensure that they are complied with,
enforcing them through legal means if necessary. If
reliable data demonstrates that AAQS are not being met,
there should be legal consequences for this breach of the
law. The exact nature and form of those consequences
will depend on how legal breaches are resolved within

achieve the standards, either immediately or by a given
deadline consistent with the purpose of the legislation. An
immediate obligation to achieve AAQS is the most ambitious
obligation implementing public health goals through air
quality legislation. Where there is a future deadline for
achieving AAQS, the timing of this should be suitably
ambitious to ensure that public health goals are driven on

WTIGMY4G PIKEP GYPXYVIW FYX XLI] [M Pyth&legdiglstivel franlh&ndrkaRsoon as feasibly possible
LS[ XLSWI PIKEP GSRWIUYIRGIW EVI HI¥%&drbte¢ipobliohEaltE Whe rationale for any extended

quality legislation. Due to the collective nature of air
quality problems, there is not an obvious or automatic
legal remedy for breaches of AAQS — they are rarely
transgressions by one individual who can be directly sued
or prosecuted. Legislative regimes should thus explicitly
set out the regulatory consequences if AAQS are not met.
These consequences will normally involve obligations on
the state to take action, in light of its coordinating function
and unique ability to address collective action problems.

Immediate legal consequences for enforcing AAQS will
have implications for a range of supporting or interacting

WIGXSVEP VIKYPEXMSR MR "IRJSVGMRK% KSSH EMV UYEPMX]

areas of regulation and policy should be coordinated to
ensure overall compliance with AAQS. This regulatory
coordination challenge is addressed in section 8.

State responsibility for
meeting AAQS

This section outlines a range of obligations that might be
imposed on governments for failing to achieve AAQS —
from strict legal responsibility and obligations to develop
effective plans, to obligations that encourage the state to
take action. In designing air quality laws, strong compliance
mechanisms requiring action by government will support

a robust and ambitious system of air quality governance in
light of the collective nature of air pollution problems.

The strongest form of legal accountability for achieving
AAQS is a binding legislative obligation on the state to

deadlines should be transparent and consistent with the
purpose of the legislation. In this respect, the interim air
quality guidelines may be useful benchmarks for countries
progressing towards AAQS in line with the WHO AQGs on a
HI“%ZRIH TSPMG] SV PIKEP XMQIXEFPI %R I\E
ambitious obligation on governments to achieve AAQS is
seen in the European Union CAFE Directive.

European Union
(MJJIVIRX
CAFE Directive 2008

Article 13. Limit values and alert thresholds
for the protection of human health

1. Member States shall ensure that, throughout their
a 062N 211 022>+ 6. OWO 6 & 6C /0C2 KN
PM,,» O2N. 2 N E22E Yy+NO + 2 2
OYEDOON >00 =+ +> w2 cO6 2+
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w2 cO6 6/O0E+eON =+ Oy 'E 2z
>00 N2>06 6/0E+eON >0020+ -

O £

The advantage of such unequivocal, binding obligations

on governments to achieve AAQS is that they can facilitate
strong legal enforcement by courts. Individuals and public
interest groups globally have been motivated to bring legal
actions concerning non-compliance with AAQS (section 7),
providing opportunities for legal interpretation of such
obligations. In relation to the European Union, the CJEU has
VITIEXIHP] MRXIVTVIXIH EVXMGPI EW ER
that must be met by states without excuse.
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Directive was Case C-404/13 R (ClientEarth) v Secretary of State for the Environment, Food and
Rural Affairs (2013), which concerned breaches of NO , limits in the United Kingdom of Great
Britain and Northern Ireland:
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obligation to achieve a certain result .

31. Consequently, Member States must take all the measures necessary to secure
compliance with that requirement.

Similar interpretation of the obligations relating to other Member States, for instance in Case C-488/15Commission
limit values in article 13 is found in a now established body v Bulgaria(2017) and Case C- 638/18 Commission v
of CJEU case law enforcing the article 13 obligation against Romania (Exceedance of limit values for PM, ) (2020).

In Case C-644/18 Commission v ltaly (2020), the Court stressed the public health and
environmental protection goals of the CAFE Directive in supporting a strict interpretation

of the obligations on states to achieve AAQS, highlighting the importance of clear legislative
objectives (section 3 ) in informing statutory interpretation in this legal culture:

69 [I]t should be noted that, as set out in Article 1(1) of Directive 2008/50, that

N+20E>+wO 2z6 N X 026C206 2+ ON 2> NOe + 12 N O6>2E <60+ 1 E OE
air qualit y designed to avoid, prevent or reduce harmful effects on human
health and the environmentas awhole « E >02> E >0VY>+ >00 e26> 6CE/222122/0 &
Article 13(1) of that directive provides that the Member States must ensure that,
throughout their zones and agglomerations, levels of PM _, in particular, in ambient

2:2 N > OYEOON 00 + +> w2 cde6 2-N N X = OY 'E > >02> N=20E

Y 6 +6 2//220 > 82 >00 w2z NbOe +>+ 6  + +> w2 Ccb° + 2>+E O
2008/50, that value must, in order to avoid, prevent or reduce harmful effects on
human health and/or the environment as a whole, be attained within a given time
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intention or negligence on the part of the Member State responsible, or of technical or
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may be less stringent in their legislative construction

I K VIUYMVMRK "FIWX TVEGXMGEFPI
[JJSVXW% SV WMQMPEV XS QIIX %%57

offs to compromise achieving air quality standards

or delay in taking action. This kind of legislative
drafting frames AAQS in ways that are less amenable
to strict judicial enforcement of those standards, and
undermines a robust system of air quality governance
that prioritizes public health outcomes.

Obligations to achieve AAQS imposed on the state
should be contrasted with obligations imposed on
individual operators alone. Some countries effectively
delegate legal responsibility for achieving AAQS to
individual operators, such as through obligations to
ensure that industrial plants do not cause AAQS to be
breached in areas where they are permitted to operate.
Such individualized obligations are useful in alerting
highly polluting industries to their emission contributions

QIERW% SV "VIEWSREFPI

InEaBldiSr M Bldar eistaive pbigetohbito meet
AAQS, another potentially effective legal consequence
for breaches of AAQS are obligations on the state to
plan to meet AAQS. These are obligations that require
an administrative planning process to be set in motion
to develop detailed actions for the achievement of
AAQS. The main advantage of such an obligation is
that it requires governments to set up a dedicated
administrative process to tackle air pollution problems.
If not well implemented, however, there are risks that
such planning processes can lead to delays in making
policy changes to address air pollution, or that they lead
to compromised or short-term approaches to addressing
air pollution. The precise construction of planning
obligations will impact how effective they are, in addition
to resources and political will needed to support such
planning processes. Meaningful public participation in
developing air pollution plans is also important

(section 7).

MR VIPEXMSR XS %%57 ERH XLI] SIXIR ¥aX QSVI RIEXP] [MXLMR

regulatory cultures that regulate environmental pollution
primarily through the permitting of individual operators.
However, such obligations are limited in capturing the
collective nature of ambient air pollution problems,

which arise from combined primary and secondary
sources, and they risk being ineffective in achieving
compliance with AAQS. Countries should review whether
any such obligations are adequately supported by
obligations on the state to achieve AAQS.

An accommodation between individualized and

state obligations to meet AAQS is seen in article 9

of Switzerland’s Ordinance on Air Pollution Control.

This requires authorities to impose stricter emission
limits on an individual installation where it alone is
causing excessive ambient air pollution levels. However,
where excessive levels are caused by more than one
installation, more wide-ranging planning obligations are
required (as set out in the following subsection).

An example of a legislative planning obligation is seen
in Switzerland’s Ordinance on Air Pollution Control. This
provision contains a targeted planning obligation for
excessive emissions that arise despite emission limits,
requiring the effectiveness of proposed measures to

be appraised, allocating responsibility for adopting
measures, and opening up space for new legal powers
to be introduced if required. It also requires plans to be
put into effect, not simply drawn up, within a limited time
period, and regularly reviewed for their effectiveness and
updated if required. Note that this planning obligation is
limited to excessive emissions arising from stationary
WSYVGIW ERH XVE3%¥%G
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Switzerland
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Article 31. Preparation of an action plan

The authorities shall draw up an action plan in accordance with Article 44a of the Act if it has
EOO 06>2E <600N 2 -6 > EO OY/OE>0ON >02>¢ =+ 6/+>0 & >00 /120wW0 >+w0O =+
E+O >2+2/ C>= Owbd 6 220 E2C60N EZZ

N

a. an item of transport infrastructure;

b. a number of stationary installations.
Article 32. Content of the action plan

y <00 2E>+ [ 2 602 <+ N+E2>07
2¢ >00 6 C2EO6 & O =66+ 6 X0+E0 220 206/ 6+E O & 2 E2C6+ 1 OYEO66+W
pollution levels;
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E- 026C206 ¢ 2 20NCE+ 12N O + + 2>+ 1 OYEO66-WO 2 E+O >2+2/ C>+
d. the effects of the various measures;
O« >00 0Oi2 €22 0Xx 2 OY=+6>+1 2 20>> EO 06>2E +600N & 2 >00 W22+ C
f. time limits for the ordering and implementation of the measures;

g. the authorities responsible for enforcement of the measures.

z \026Cc206 Cc NO2 /222122/0y O>>02 E 2207
2¢ 8 2 6>2>+ 227 + 6>2 2>+ 67 60 2>02 >+ O + +>6 & 2 20>2 e>>+ 1 2 2K
emission limits;

Ee 8 2 >22 6/ 2> + 6226>2CE>C20Z 6>2CE>C22 « /022>+ 2+ >228eE 22i0 O

restriction measures.
Article 33. Putting the action plan into effect
y <00 026Cc206 E >2+ ON + >00 2E>+ /2 22010 0622 z> EO /C> + > OeebE>

2 As a matter of priority, the authorities shall order measures for installations that account for
more than 10% of the total pollution load.

3 The cantons shall regularly review the effectiveness of the measures and shall amend the action
plans if necessary. They shall inform the public accordingly.
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The Swiss example can be contrasted with the planning
obligation under the CAFE Directive, which is a more

A strong advantage of this planning obligation has
FITR XS MQTSWI WMKRM¥%“GERX TVIWWYVI

holistic obligation, clearly focused on achieving AAQS,
and which includes provisions for sensitive groups.

governments through litigation requiring governments to
develop compliant and viable air quality plans.

European Union

CAFE Directive 2008

Article 23. Air quality plans

ye ¥0020. + i+wWwO a 06 2 2ii

022>+ 6 >00 OWO 6 &/ C>2>6+ 2E+0 > 2+2

value or target value, plus any relevant margin of tolerance in each case, Member States shall ensure

that air quality plans are established for those zones and agglomerations in order to achieve the

20 250K + => w2 CcO 2 >22i0> w2 CcO 6/0E+-edON =+

Ovy0O6 'E 2 N 'Ene

E >00 OwO > &6 OYEOON2 EO6 & >0 60 + +> W2 CO6 & 2 X0+EO >00 2>>2=

OY/+20N. >00 2+2 1C2 +>Z /| 2 6 602
be kept as short as possible. <00 2+2 1C2 +>7Z [/ 2 6

60> 90 thatthe exeeetlarioe peridtiCanO 6

at the protection of sensitive population groups, including children.

<0 60 2+2 1C2+>7Z /26 602 =+ E 2/22>0 2> 026> >00 + & 2 2>+

+6>0N =+ fOE>=+

and may include measures pursuant to Article 24. Those plans shall be communicated to the Commission

X+>0 C> NO 2z. EC> 2502 >02

>X 20226 26502 >00 O N & 500 20622 >00 e26> OY

In the United Kingdom of Great Britain and Northern Ireland, repeated cases found that

air quality plans produced by the Government were legally inadequate and needed to be

rewritten as lawful plans. This litigation was dependent on the clear, binding legislative
wording to develop a plan that keeps exceedances ‘as short as possible’.

SeeR (ClientEarth [No. 2]) v Secretary of State for the Environment, Food and Rural Affairs
(2016), andR (ClientEarth [No. 3]) v Secretary of State for the Environment, Food and Rural
Affairs, Secretary of State for Transport, and Welsh Ministers (2018).

Nonetheless, this European Union law obligation has
faced implementation challenges in European Union
Member States (see European Commission 2019) and

is not always effectively driving policy and regulatory
change towards compliance with AAQS in as short a time
frame as required. Amendments to the CAFE Directive are

expected to address its limitations. Part of the challenge
for governments may arise from poor coordination across
multiple national air quality planning obligations, including
separate planning processes for compliance with
emissions ceilings agreed internationally ( section 8).
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Obligations to plan to address breaches of AAQS should
be contrasted with emergency planning responses when
air quality reaches hazardous concentrations. Such
obligations are important to compel the government to
take action when there is imminent harm to vulnerable

populations. 1

United Republic of Tanzania
& U0 O <2 \2260 O < ° 60 ~A2 8d<X f<2 N20N4+ +O&A 2<8 4 +}},
Section 26
(1) An environmental inspector who observes or receives information on emission into the
environment in an amount, concentration or manner that constitutes a risk to human health or
environment, may serve an emergency prevention order.

(2) A prevention order shall require a person against whom it is made to —

(a) create and forward to the Council a written emergency response plan that is adequate
to reduce or eliminate the risk;

(b) have any necessary equipment, facilities and trained personnel available to deal with
the risk; and

(c) take whatever other measures which may be necessary to ensure that any emergency
can be effectively responded to.

(3) A person on whom a prevention order is served shall comply with the requirements of the order

EZ >00 N2>0 2 N2>06 6/0E-eON =+ >00 2NO62 2 N X00620 N2>O +6 6/OE+eON- :

with the order immediately.
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Another legal consequence that can follow from breach

of AAQS is the requirement to report on breaches

XS ER S%GMEP FSH] WYGL EW E KSZIVRQIRX EKIRG] SV
parliament. This can be a useful regulatory device to

hold governments to account through political means

and through transparency to the public. j

Australia

]2<6 2 & UB0 O < |0 <OE<6 ° EB0 < 80 ~A2 6<X+ \024A00 <}~ f
Article 18. Reporting

(1) Each participating jurisdiction must submit a report on its compliance with the Measure,
>002 >02 + 20 2>+ > >2E 0z & fEoONC O ze + 2 2//2 WON &2 > CE=+ EZ
following each reporting year.
iz ¢ o000 206/ 2> Cc6>+ ECNOZ
(a) the evaluations and assessments mentioned in clause 17; and
iE¢ 2 227626 & >00 OY>D > > X0+Ed >00 6>2 N22N6 & >0+6 \026C20
the jurisdiction; and

(c) a statement of the progress made towards achieving the goal.

i{¢ <00 NO6E2+/>+ & >00 E<2EC 6>2 EO6 X0+Eo ON > OYEOON2 EG6. + E CN= |
OwO >6 2N e20 2210 O >» C6> EO 20/ 2>0N > >00 OY>0 > >02> 6CEO0 + & 2 2>+ E?2
(3A) When reporting against PM , and PM, . 1 day average standards jurisdictions will report all

026C20N N2>2¢ + E CN= i +> 2+ 1 N2>2 >02> =6 N+20E> Z 266 E+2>0N X+>0 2 O
2N +NO >+ez 2 N NO6E2+EO 2 Z OYEOD/>+ 2 OWO >-

i{ ¢ |22>+E+/2>+ 1 C2+6N+E>+ 6220 > 2+ >2+ 2N 20 2w2+ 2E O 20E 2N6 20 2>
NO>02 + 2>+ & OYEO/>+ 2 OWO >6-

(3C) For the purpose of reporting compliance against PM | and PM, 1 day average standards,

C2+6N+E>+ 6 602 OYE CNO +> 2+ 1 N2>2 >02> 926 EOO NO>02 - ON 26 EO+ |
X+>0 2 OYEO/>+ 2 OWO >-

(3D) For the purpose of reporting compliance against PM | and PM,, 1 year average standards,

jurisdictions shall include all measured data, including monitoring data that is directly associated

X+>0 2 OYEOQ/>+ 2 OWO >

2 20/ 2>+1 2 20E 2N¥ O00/+ i 2080220N :

] >672 « 6 6C20 2>+ 2 E 6+6>0 EZ
2>2 0 =+ 2EE 2N2 EQO X+>0 22 /2 EONC206

yE€i{ ¢+ j{ ¢+ j{ ¢ 2 j{"¢ 602 EO CN
by participating jurisdictions.

Olo

(4) A report for a pollutant must include the percentage of data available in the reporting period.
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Enforcement and sanctions
for breaching air quality law

In designing air quality laws, lawmakers should ensure
that legislative provisions are drafted in such a way

that they are enforceable. All legislative provisions in

a system of air quality governance should entail clear
legal obligations, including what is required to be done
and who is required to perform the relevant obligation.
For example, setting out AAQS in a legal instrument but
not imposing an obligation on any party for meeting
those standards undermines the enforceability of those
legislative standards.

Once legal obligations arising from breaches of AAQS
are clearly set out in air quality legislation, these
obligations will require enforcement mechanisms or
sanctions to support their implementation. Similarly,
other vital obligations of air quality governance, such
as monitoring obligations, will need to be supported by
viable avenues of legal enforcement.

Since attainment of these standards or obligations will
usually require action on the part of public authorities,
in light of the collective nature of air pollution problems,
enforcement against government actors will often

need to be considered. This may give rise to challenges
in some legal and constitutional cultures where

legal enforcement against government actors is not
common or even recognized, since the state would

act as both enforcer and the body being enforced
against. Countries should review their constitutional

Guide on Ambient Air Quality Legislation

A country’s legal and political structures will determine
which avenues are most appropriate in that country. In
all cases, however, institutional capacity and resources
will be critical for effective enforcement, in terms of both
legal and regulatory capacity, and technical expertise to
support enforcement actions.

Certain federal states or systems of multilevel

governance often have an advantage in enforcing

AAQS obligations. This is because the higher level of

government can often act as an effective enforcement

body for AAQS obligations applying to the lower

level(s). Under the United States Clean Air Act §75009,

for example, the federal Government thus can impose

a range of sanctions on states where they fail to

develop appropriate plans or undertake other duties in

relation to areas that breach AAQS. The enumerated
WERGXMSRW EVI WTIGMYG XS XLI GSRW)
the United States of America, but are spelled out clearly

MR XLI %9GX « MRGPYHMRK "LMKL[E] WERC(
approvals for new highway projects), applying strict

offset requirements to certain permitted installations,

SV MWWYMRK E "RSXMGI SJ JEMPYVI XS
intensive planning requirements.

Another mode of enforcing air quality standards in a

multilevel system of government is for the higher level

XS MWWYI HMVIGXMSRW XS XLI PS[IV PlZ
action. An example is seen under the article 28(2) of the

Japanese Air Pollution Control Act 1968, whereby the

ERH TYFPMG PE[ HSGXVMRIW ERH ER] Wl t&Mctrfe ERAchhél RAR Bhen considering it

mechanisms within applicable air quality regimes to
determine whether there are adequate avenues for the
effective legal enforcement of AAQS and related air
quality obligations, supported by judicial intervention as
required. Legal doctrine may need to evolve to provide
effective enforcement mechanisms.

Across air quality regimes globally, there are at least
three different avenues for enforcement relating to
breaches of AAQS obligations (UNEP 2021a, 71-72):

multilevel government mechanisms;
direct enforcement against nation states; and

”

direct enforcement against individuals.

urgently necessary to prevent damage to human health

from air pollution, issue instructions to take action to the

prefectural governor or to the mayor of a city (including
WTIGMEP [EVHW WTIGM¥“IH F] E GEFMRI>

Courts also play an important role in enforcing air

guality obligations in a multilevel system of government.
This is well illustrated by the mechanism of European
Union infringement proceedings, whereby the European
Commission can enforce breaches of air quality
obligations on the part of European Union Member States
by bringing CJEU proceedings against delinquent states.
As noted above, the CJEU has become very strict in
enforcing European Union air quality law in such actions.
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Union law, AAQS framed as limit values under

the CAFE Directive amount to obligations to
achieve a result, binding on Member States to
reach within a given period, and subsequently to
maintain that result (Case C-644/18 Commission
v Italy 2020). Moreover, where national courts

Guide on Ambient Air Quality Legislation

Employing such domestic public law doctrines, there are

some interesting examples emerging of national courts

holding national governments to account for their AAQS
obligations using the judicial powers at their disposal to

enforce clear legal obligations on the state.

Other legal cultures have legal doctrines that facilitate
direct action against the government for environmental
harms. Thus, for example, the United Republic of

fizud - vO04 < NO<28 -AE 6E é&cEod2 47 <n@anzania's Environmental Management Act 2004

are required to exercise these powers where
national authorities persistently refuse to
comply with clear, binding air quality obligations
(Case C-752/18 Deutsche Umwelthilfe 2019).

Bringing action against the government for breaching
AAQS obligations within a nation state will depend on
the constitutional law of the state and its public law
doctrines. Many countries will have distinctive public

outlines a civil actio popularis which may apply to

breaches of AAQS. 1

United Republic of Tanzania
Environmental Management Act 2004

Section 5

(2)(b) [Every person has a right to bring an action

>ex>02222 E /O 27 |CE +E &eEOD2

law doctrines for constitutional, judicial or administrative ) ]
measures to prevent or discontinue any act or

review, although judicial review in particular is usually a
process concerned with legality of public action rather
than enforcing obligations owed by the state.

omission, which is likely to cause harm to human

health or environment.

Similarly constitutional rights may support effective air
quality regimes through rights to a healthy environment,
as seen in the constitutional reasoning of South African
and Brazilian courts in air quality cases.

6ef<

On 4 August 2021, the Conseil d’Etat of France
(the higher administrative court) imposed on the
00 Efi f<2<O 2¢O &6~} 6 &

of the Government'’s failure to adopt as soon as

OA0 4 6

possible the appropriate measures to reduce

exceedances of AAQS on NO, and PM,, (Amis

delaTerre? ¢}e~+£ <AO E AO< A0 N <fiz< <fig4 ¢ O
could be levied repeatedly every six months if the

Government remained in breach of air quality

standards. The initial payment was made to the

non-governmental organizations and to several

public institutions dealing with air quality, in

relation to health aspects and monitoring.
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C ~.. \20Ef «}eez <O AGERA AO< & f A<ii @006E2 °<0A4=004A K @ <nO <6 O EOo &
<2C6> 2 N >002 W \+ +6>02 & & W=2 O 2022)@eéélaradtatiioaran O 26
quality in a certain area breached residents’ constitutional right to an environment that is not
harmful to their health and well-being. It ordered the urgent improvement, management, and

25 <O 2 EQ é <0 260 /A2 8<X 8< 00 & 4<2<3 O<v 0 < 0O 4A00 <iz2< UDO0G6cOT
are produced, and that real-time emissions data are publicly available online and on request.

Another example is seen in Brazil ( |2 EC22N 2¥%;022 "2 «O/DE +E2 2 N ¢>0026 W |[206=+N0 >¢
do Conselho Nacional do Meio Ambiente ¢}ee+7 VAOO0OO <Ad "O-A<X << 0 OX ;0 0602 ¢
a Direct Action for Unconstitutionality action, denouncing the unconstitutionality of the

National Council of the Environment (CONAMA) Resolution 491/2018 establishing new AAQS.

«<fidg4 E 26 V24 E240N <i0 +04 A<Bd ¢4 2 0eON vO2 OUO 4 é -0 <OE<d 2 K
contribution to the constitutional right to a healthy and balanced environment and to the

obligation to disclose environmental information to the population. On 5 May 2022, the

Federal Supreme Court declared that:

although there is no defect of unconstitutionality [in Resolution 491/2018] ... within 24
>06 62 >00 /CE +E2>+ & >0+6 NOE+6+ « c]\ C6> +66C0O 2 0OX 206
>00 2>>02¢ X0+E0 C6>>20 + > E 6:N022>+ Z
i+¢ >00 ECc220 > ¥Ac ic=NO =+ 06 2/]2 [2+2>0 2+2 1C2 +>7Z 6>2 N22N63
(ii) the national reality and local peculiarities; and
(iii) the principles of free enterprise, social development, poverty reduction and
promotion of public health;
[furthermore], after the 24-month period granted above has elapsed, without the
issuance of a new act that represents a material advance in the public policy related to
2:2 1C2 +>Z+ >00 /222 0>026 06>2E ~600N EZ ¥Ac X+ EO + & 2EO X0+ O
omission in the issuance of the new Resolution persists.

This kind of enforcement action is distinct from

) o enforcement of regulatory regimes that impose pollution
In some cases, enforcement action against individuals N Lo
control obligations on individuals (lsuch as enforcement

1 04 O, 0
QE] WYTTSVX JYPYPQIRX SJ %%57 SFP '\{:l)yrggﬁ%orsRo\fvindu/gtri\é\\{ -pl)—elr%i%)./%%nctions for these

example is seen in United Republic of Tanzania’s . . . .
EMV UYEPMX] VIKMQI [LIVI “RERGMEP l\(II\?ESF?HG ;\TgsRa\r;\a/routlneand,whlletheycan also
] Q1 ¢ thhe attainmenthFAAQS, they are not concerned

~ suppor
0,
FIMQTSWIH SR ER] "TIVWSR¥% [LS JEMPWN %R BEeNibrcdment of AAQS or administrative
emergency prevention orders (discussed above), under

] ] i mechanisms to institutionalize such standards. The
regulation 26(5) of the Environmental Management (Air

) ) latter require careful consideration of suitable
Quality Standards) Regulations 2007. . .
enforcement mechanisms and sanctions.
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Procedural rights for ambient

air quality

Principle 10 of the 1992 Rio Declaration on Environment
and Development provides that environmental issues are
best handled with effective participation of all concerned
citizens. That principle sets out three, interrelated pillars
of environmental democracy and sound environmental
governance: access to information, opportunity for

public participation, and access to justice.

These fundamental obligations of contemporary
environmental law are now enshrined in several
regional treaties, such as the Aarhus Convention, and
the Regional Agreement on Access to Information,

~tte «6 "OE 202<3

Public Participation and Justice in Environmental

Matters in Latin America and the Caribbean (the Escazu
Agreement). Both these treaties have detailed legal
obligations in relation to the three pillars of principle 10
of the Rio Declaration. For parties to these treaties, these
obligations should also translate through into national

air quality legislation. For countries not covered by these
treaties, they nonetheless provide useful normative
guidance for the implementation of principle 10.

Note that public participation in the setting or revising of
AAQS is considered above insection 3.

& Uso O <2 RN "6ubd - 0O <

Principle 10

Environmental issues are best handled with the participation of all concerned citizens, at the
relevant level. At the national level, each individual shall have appropriate  access to information
concerning the environment that is held by public authorities, including information on hazardous
materials and activities in their communities, and the opportunity to participate in decision-

making processes. States shall facilitate and encourage public awareness and patrticipation by
making information widely available. Effective access to judicial and administrative proceedings

including redress and remedy, shall be provided.
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Public availability of
AAQS legislation

Legislation promulgating AAQS and setting up
administrative mechanisms to institutionalize these

standards should be publicly available, published in any

Air Pollution Series

European Union
CAFE Directive 2008

S%GMEP KE"IXXlI SV NSYVREP ERH EGGIWWMFPI JSV Aitk286LMW

is consistent with the obligations to provide access to

ERH HMWWIQMREXI "IRZMVSRQIRXEP MR JSWe[&EXMSByRHoernabor $hall K nhade

Aarhus Convention.

20AA4 ud <8 ~tt..
0<B8E O ¢« "Oc 6<6

(3)(b)... [Environmental information means any
information in any material form on measures
including] legislation, plans and programmes,
affecting or likely to affect the elements of the
environment [including the air and atmosphere]...

In addition, arrangements should be made to ensure

available free of charge by means of any easily
accessible media including the Internet or any
other appropriate means of telecommunication.

In light of the highly technical nature of air quality
information, communicating this information to the
public in an accessible and understandable manner
GER FI GLEPPIRKMRK -R XLMW VIWTIGX
indices (AQIs) have become particularly important,
along with public websites. The elaboration of an index
can ease communication and readability of data. There
is no universal scale; a wide variety of AQIls which are
used globally are not readily comparable. That said,
some countries have borrowed from the United States
Environmental Protection Agency Air Pollution Index in
formulating their AQIs.

XLEX ZYPRIVEFPI KVSYTW [MXL WTIGM¥%“G FEVVMIVW VIPEXMRK XS

access to information can access national legislative
standards for air quality.

Public dissemination of air
quality monitoring results

Air quality regimes should include an obligation

to disseminate, passively and actively, monitoring
results. Many countries in the world already provide
online access to real-time air quality data, but not all.
In Belgium, for example, air quality legislation and a
cooperation agreement between regions guarantees
a communication of air quality monitoring in real-time
via a unique website: . This

implements requirements under European Union law.

64
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robust knowledge to the public about air quality levels,
much depends on the relationship between what it
GSRWMHIVW EW "EGGITXEFPI% "“KSSH% I
air pollution, the country’s AAQS, and potentially how its
"FVIEOTSMRXW% VIPEXI XS XLI ;,3 %5+W
clear, and the methodologies underlying national AQIs
GER HMJJIV ERH FI HM¥%GYPX XS YRHIVW
methodology is that adopted in the United Kingdom of
Great Britain and Northern Ireland (using a 1-10 index),
[LIVI KVIIR "PS[% PIZIPW . SJ EMV TSP
although do not always, indicate levels of air pollution
below national AAQS for key regulated air pollutants
(based on short-term means). India uses a different
numerical scale (1-500); again, the lower index bands

"KSSH% ERH "WEXMWJEGXSV]% VIPEXI
"WEGVSWERGX% %%57 FYX XLIWI HMJJIV



Guide on Ambient Air Quality Legislation

United Kingdom of Great Britain and Northern Ireland. Other 'SRWXMXYXMSR SJ )XLMSTME TVSZMHIW
AQIs have methodologies that are less directly connected right to full consultation and to the expression of views
to AAQS, such as that of Malaysia, where the “dominant in the planning and implementation of environmental

TSPPYXERX% XLI TSPPYXERX [MXL XLI LMK RW & MIRHBRHEPYISNIGXW XLEX EJJIGX X
determines the overall index value. Other AQIs use different
WGMIRXMYG YRMXW WYGL EW XLEX SJ XElerddrtg & lddnSideEiX tesighihg effective rights to
America (locating levels of air pollution in parts per billion participate in air quality planning include: bringing the
against a 1-500 scale to determine index categories). public into initial planning processes; publicizing draft
plans with enough time for the public to comment in
order that their views be effectively taken into account

. L MR ZREPMAMRK TPERW TYFPMGMAMRK Y
Public participation in air TPERRMRK WS XLMW GER EPWS FI WGV Y)

quality management planning time; and a requirement that views of the public are taken
MRXS EGGSYRX MR %REPMA"MRK TPERW

Public participation in air quality management planning

may be guaranteed in constitutional rights, general An example of public participation mandated within a
IRZMVSRQIRXEP PIKMWPEXMSR SV MR WTIGW#%G EMWMWFERMERVIRMQI MW WIIR
ambient air quality. Thus, for example, article 92 of the Atmospheric Air Protection. j

Armenia
\VEAY, < 4-A0O0BE 60 |0 <OE<® ~ttes ° écEB2 <02 4 2<6 =
0<6E O t

[P]ublic organizations according to the legislation of the Republic of Armenia and their charters
have the right to participate in realization of actions on protection of atmospheric air.

Citizens have the right to assist the state bodies in realization of actions on atmospheric air
protection by direct participation in works on protection of atmospheric air, submission into the
state bodies and public organizations of proposals on improvement of protection of atmospheric
air, informing about infringements of the legislation on atmospheric air protection.

At realization of actions on atmospheric air protection the state bodies are obliged to take into
account proposals of public organizations and citizens in the order established by the legislation of
the Republic of Armenia.
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European case law recognizes that individuals can

request better plans from public authorities, if existing
ones do not comply with legislative requirements for air
quality planning (section 6), in order to protect public

Air Pollution Series

Access to justice in relation

to air quality legislation

Provisions on access to justice on environmental matters

LIEPXL 8LMW [EW Y%VWX IWXEFPMWLIH '\/&51 tl)gé%l%e}icandlorinserteddirectlyintoairquality

Janecek (2008).

240 “+€,0}, Q2 OED °e}}..

38. [W]henever the failure to observe the
measures required by the directives [i.e. EU
legislation] which relate to air quality and
drinking water, and which are designed to
protect public health, could endanger human
health, the persons concerned must be in a
position to rely on the mandatory rules included
in those directives.

39. The natural or legal persons directly
concerned by a risk that the limit values or

I+

legislative frameworks. In light of the diffuse nature of
air pollution and the widespread harms it causes, it is
important to provide access not only to direct victims of
air pollution but also to potential guardians of air quality,
such as non-governmental organizations. The range of
public interest litigation outlined in this Guide supporting
the implementation of air quality regimes indicates the
importance of this type of litigation in promoting robust
air quality regimes and clean air for all.

Indonesia’s Environmental Management Law of 1997
GSRGIVRMRK LEW MRXVSHYGIH XLI VMKLX
class actions, in their own interests or the public interest,

in relation to environmental problems harming the life and

livelihood of the community (article 37). Procedural rules

[IVI WTIGM%IH MR F] XLI 6IKYPEXMSR ¢
Court of the Republic of Indonesia Concerning Class

Actions.

2 02> >02060 N6 2Z EO OYEOONON cCc6> EO + 2

position to require the competent authorities to

N2zx C/ 2 2E>+ /2 X0020 6CE0 2 2+6 OY+6>6¢

if necessary by bringing an action before the
competent courts.

Furthermore, in engaging the public in air quality

QEREKIQIRX TPERRMRK KSZIVRQIRXW WLSYPH XEOI WTIGM¥G
measures to ensure the inclusion of women and girls as
Ol] WXEOILSPHIVW MR ER 1JJSVX XS "PIEZI RS SRI FILMRH%o
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'SSVHMREXMRK EMV UY

governance

Since AAQS operate as an apex target for acceptable
levels of air quality, achieving these legal targets require

treaties on air pollution, as seen in the commitments
under the CLRTAP and its Protocols. Although not

WMKRMY%GERX VIKYPEXSV] ERH TSP MG ] diBeStl inked ® Fublit SeRltiS andespiRsaid Stiese

over polluting sources and behaviours that cumulatively
lead to air pollution problems and breaches of AAQS.
Legislative frameworks are important in requiring or
guiding that coordination, in at least four dimensions:

coordinating regulatory control across borders
(addressed in section 3 on transnational air
pollution);

coordinating different legal tools of air quality
control;

coordinating government policymaking; and

coordinating legal AAQS with sectoral regulation of
individual pollution sources.

The latter three coordination issues are addressed in this
section.

Coordinating legal tools
of air quality control

Beyond AAQS, there are other legal approaches to
regulating air quality. These should be coordinated
with AAQS regimes to ensure mutually supporting

implementation, and to maximize administrative

legal tools indirectly drive further improvements in air

quality. Additionally, while the lowering of overall national
IQMWWMSRW MW ZMVXYEPP] EP[E]W FIRI
regional air quality, the prioritization of policies and

interventions to meet such transboundary obligations

may not necessarily align with actions that would deliver

XLI KVIEXIWX PSGEP TSTYPEXMSR FIRIY4)
an objective to reduce a country’s total national NOx

emissions might be achieved equally through actions

XS GPSWI GSEP %“VIH TS[IV WXEXMSRW S
tailpipe emissions. The latter action would however likely

LEZI E KVIEXIV FIRIMGMEP MQTEGX SR Xl
within that country, since vehicle emissions occur at

ground level and are concentrated in higher population

density urban areas. Coordination across these different

forms of air quality management is therefore essential.
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plans to meet national emissions ceilings should ensure

that these are coordinated with ambient air quality

plans in terms of policy priorities, so as to optimize

compliance with national AAQS obligations as well.

For the protection of ecosystems, the deposition

of pollution can be regulated through legal limits

associated with critical loads (maximum amounts of

a pollutant that may be deposited into an environment
[MXLSYX GEYWMRK WMKRMY“GERX LEVI

% GMIRGMIW 3RI TVSQMRIRX IN\EQTPI E &ré rRds\Edrely used for nitrogen and sulfur deposition

commitments associated with the management of
total emissions at a national scale (“national emissions

and ozone. Again, administrative processes associated
with meeting these kinds of legal limits should be
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at the national scale, and in downwind countries, and
for this reason are the cornerstone of transboundary

policy-planning processes associated with implementing
AAQS.
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Legal coordination of government
policymaking and regulatory policy

Since air pollution is a collective action problem arising
from decisions and behaviours across a wide range of
policy sectors, policy and regulatory alignment across
wide-ranging policy areas (environment, urban planning,
transport, health, treasury, business, industrial strategy,
education, etc.) is critical to achieving AAQS in practice.
Poor policy and regulatory coordination put at risk the
attainment of AAQS, whether due to siloed governmental
policymaking, weak political will, or distinct mandates

for separate regulators, even where overall legislative
requirements to meet AAQS might exist. Thus, for example,
certain regulators or policymakers may oversee control
of highways or of local planning, and perceive that their
remit is not related to air quality regulation. Nonetheless,
decisions in these cognate areas of policy and regulation
can support or undermine the attainment of AAQS.

(o
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Legislative provisions can require or construct coordination
of government policymaking or regulatory authority. Given
the challenges to making this happen in practice, the Guide
strongly recommends that such provisions are considered
and adopted as appropriate to the governmental structures
within the relevant country. Such coordination measures
may be horizontal (across the same level of government) or
vertical (linking different levels of government control and
action). In addition, ensuring that government coordination
processes are gender-sensitive can support effective
consideration and integration of women and girls in efforts
to reduce and prevent pollution.

An example of how air quality legislation might require
horizontal coordination of measures to address air quality
exceedances is Israel’'s Clean Air Law 2008, which requires
relevant authorities to work together when air pollution
arises from causes outside a local authority’s area of control.

-

Israel
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Section 12

(b) Where the Minister concludes that the air pollution in the air pollution-impacted

area stems, inter alia, from air pollution caused within the bounds of a local authority

outside the impacted area, then they shall state that in the order said in section 11(a), and

shall so inform that local authority and the provisions of subsection (a) shall apply to it,

mutatis mutandis.

(c) Where the Minister concludes that undertaking measures as said in subsection

(@) in an air pollution-impacted area requires cooperation between local authorities

within a metropolitan area, then they shall state that in the order said in section 11(a)

and shall so inform the local authorities in the metropolitan area; the local authorities in

the metropolitan area shall prepare a joint programme of activity.

A more recent example is seen in the United Kingdom

of Great Britain and Northern Ireland, in the Environment
Act 1995 (as amended by the Environment Act 2021,
schedule 11), which draws in a range of potential public
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transport, highways, etc.), or with regulating pollution in
other locations, to assist local authorities in remedying
AAQS breaches. This constructs a form of legally
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of AAQS. This potentially requires regulators charged
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Section 82: Local authority reviews

(4) [A local authority] must identify any parts of its area in which it appears that air quality
standards or objectives are not likely to be achieved within the relevant period.

(5) [A local authority] must also —

(a) identify relevant sources of emissions that it considers are, or will be, responsible (in
whole or in part) for any failure to achieve air quality standards or objectives in its area,

(b) in the case of a relevant source within the area of a neighbouring authority, identify
that authority, and

(c) in the case of a relevant source within an area in relation to which a relevant public
authority or the Agency has functions of a public nature, identify that person in relation
to that source.

YcE +i2>+ 6 2+2 1C2 +>Z7Z /22> 026 220 60> C> + 60E>+ €} 7
Section 85B: Role of air quality partners in relation to action plans

(1) Where a local authority in England intends to prepare an action plan [for securing that air
quality standards and objectives are achieved in an air quality management area] it must notify
each of its air quality partners that it intends to do so.
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(1) it must, before the end of the relevant period, provide the authority with proposals for particular

measures the partner will take to contribute to the achievement, and maintenance, of air quality

standards and objectives in the area to which the plan relates.

(5) The Secretary of State may direct an air quality partner to make further proposals under
subsection (2) ... where the Secretary of State considers the proposals made by the partner under
>02> 6CE6OE>+ 220 + 6CéeE+0O > 2 >002X+60 + 2//2 /2+2>0-

>+eE?2
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Beyond horizontal coordination, vertical coordination
is still required, particularly in multilevel systems of
government. Appropriate levels of government must
take responsibility for controlling air quality to ensure
effective outcomes. Legal regimes may allocate air
quality management responsibilities, as between
different levels of government and clear allocation of

Air Pollution Series

particular, in making local authorities legally responsible
for addressing air pollution problems when ultimate
control over some sources lies at a different (usually
higher, central) level of government (Scotford 2019).

An example of a wide-ranging obligation to coordinate
efforts to achieve the goals of an air quality regime is

seen in the Philippine Clean Air Act of 1999.
MQTSVXERX XS IRWYVI

A more direct duty on emanations of the state to comply

with national air quality law is seen in South Africa’s Air

Quality Act 2004.

responsibility is necessary to ensure accountability for
%%57 ERH I%GMIRX KSZIVRERGI -X M
that the level of government with the power to direct and
coordinate policy areas implicated by AAQS is given the
corresponding legal responsibility. Tension can arise, in

Philippines

02 60 E< & ~tt+t
Section 35. Linkage Mechanism

The Department shall consult, participate, cooperate and enter into agreement with other
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South Africa
National Environmental Management: Air Quality Act 2004
Article 7. Establishment
(3) The national framework [on air quality] —
(a) binds all organs of state in all spheres of government; and
(b) may assign and delineate responsibilities for the implementation of this Act amongst —
(i) the different spheres of government; and
(i) different organs of state.
i|e 2i2 & 6>2>0 C6> i+WO OeedE> > >00 2>+ 2 220X 2 Xo0O OVYO2E=6+ i

performing a duty in terms of this Act or any other legislation regulating air quality management.
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Finally, in coordinating government policymaking, it is
important to ensure not only that all relevant government
actors are brought into plans for achieving AAQS, but
also that other policies developed by government (i.e.

Guide on Ambient Air Quality Legislation

take into account or otherwise be aligned with AAQS in
authorizing individual projects. This is most pertinent

in relation to urban planning decisions and industrial
permitting.

RSX VIPEXMRK WTIGMYGEPP] XS EMV UYEPMX] TSPMG] HS RSX

undermine attainment of AAQS. Policy clashes can
occur even between different environmental policies, as
seen in many countries with the promotion of diesel cars
to further decarbonization policies, with a deleterious
impact on local ambient air quality. In particular, climate
change and air quality policies should be coordinated
and mutually reinforcing (Fowler et al. 2021). Similarly,
it is important that public health and air quality policies
are closely aligned (Royal College of Physicians 2016).
Legislative obligations on government as a whole to
achieve AAQS 6ection 6) can inform such holistic
policymaking.

Legal coordination of
interconnected sectoral
regulation: Aligning individual
decision-making with AAQS
Decision-making for individual projects under different

areas of sectoral regulation can impact achievement of
AAQS. Accordingly, sectoral regulatory schemes should

«- 5<ON s6 &N
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Informing decision-making in individual urban planning
decisions often requires appropriate framing of policy
or plans that inform that decision-making. Thus, for
example, in the National Planning Policy Framework
2021 of the United Kingdom of Great Britain and
Northern Ireland (which is a mandatory relevant
consideration in the English legislative planning
scheme), strategic planning policy supports the
attainment of air quality standards.

Legislative provisions prioritizing AAQS in relation to
individual planning decisions are also important. Thus
individual decision-making might be required to take

into account applicable AAQS as a relevant or material
consideration in authorizing new development. Any such
requirement should take into account the cumulative
impact of individual decisions in relation to air quality. Air
quality impacts in planning decisions are often assessed
and taken into account through environmental impact
assessment procedures, but they can risk being watered
down as one of many environmental impacts considered
in the balance of planning decision-making.

06<26 2 N]0<ind0o E0O 2 N °& & 2 N=x

National Planning Policy Framework 2021

[186] Planning policies and decisions should sustain and contribute towards compliance with
relevant limit values or national objectives for pollutants, taking into account the presence of Air

Quality Management Areas and Clean Air Zones, and the cumulative impacts from individual sites
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So far as possible these opportunities should be considered at the plan-making stage, to ensure a
strategic approach and limit the need for issues to be reconsidered when determining individual

applications...
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Explicit constraints that prioritize compliance with
AAQS in deciding individual planning proposals are less

Air Pollution Series

It is good practice to require the preparation Jamaica

& 4-OEG8CcE %260 /A? 6<X 244044 O <4% 6 0ON4[A Resources Conservation Authority
to proposed development, setting out the
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development, the basis of this assessment,
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Article 18

cumulative impacts, and so on (Environmental . )
P ( An operator of a facility with any source referred

Protection UK and Institute of Ai lit . .
rotection and Institute of Air Quality to in the Fourth Schedule may be required, as a

Management 2017). condition of an air pollutant discharge licence,
to measure the emission of every priority air
pollutant emitted therefrom and to develop and
implement a plan to control such emissions in
accordance with ambient air quality emission

guidelines established by the Authority.

common but could be considered in areas with severe
air pollution problems.

However constructed, some kind of alignment of

individual decision-making will be required to coordinate Complications can arise where AAQS apply in areas where

between AAQS and planning decisions in practice, in air pollution is permitted by a discharge consent that might
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in acceptable amounts for individual developments, regulated operation. Disapplying standards in that case

thereby missing the cumulative polluting impact of YRLIPTJYPP] GSRWXVYGXW E PIKEP GSR¥%.M
multiple approved developments. permitting of individual installations, and risks side-lining

public health concerns. Instead, AAQS should be the
starting point in thinking about industrial permitting, so that
permitting for individual installations can take into account

Similar considerations obtain in relation to permitting AAQS responsively, consistently with a legal framework
of industrial installations. In relation to authorizing the that prioritizes public health and environmental protection
(polluting) operation of individual installations within outcomes. In the European Union, for example, Directive
the constraints of AAQS, there are many examples of 2010/75/EU of the European Parliament and the Council
this in different countries. Thus, for example, Jamaica’s on industrial emissions, applicable to all 27 European
Natural Resources Conservation Authority (Air Quality) Union Member States and under revision at the time of
Regulations 2006 provides that individual installations, publishing this Guide, recognizes the adaptive impact of

[MXL MHIRXMY%IH TSPPYXMSR VMWOW \envisovirRdrtaFquakity sfaRdéddd. PMGIRGIW
to operate with conditions relating to ambient air quality.
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European Union
Industrial Emissions Directive 2010
Article 18
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law”, including EU AAQS] requires stricter conditions than those achievable by the use of the best

available techniques, additional measures shall be included in the permit, without prejudice to

other measures which may be taken to comply with environmental quality standards.

Article 21

5. The permit conditions shall be reconsidered and, where necessary, updated ... where it is
necessary to comply with a new or revised environmental quality standard in accordance with

Article 18.

Another stringent example is seen in Benin's Governmental Decree on Ambient Air Quality Standards.

Benin
;. Ubo O <2 "OE0OO E6O < 80 ~A2 8<X f<2 N20N4 & +}}~ °A &cEd? <02 4
Avrticle 4
<00 E 6>2CE>~+ 2 N-eE2>= 8 26>2>+ 227 6 C2EQ 2 >00 ~ E20260 = >00 /2

2 602W+EO X0 60 O +66+ 6 & /223« Hc@mlleadNr€ kely todncrgase the
concentration of these pollutants in the atmosphere beyond the standards referred to in article 3 of

the present decree, is forbidden.
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