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Abstract

This article examines reform to the ‘veto’ power held by the five permanent members
of the United Nations Security Council. The responsibility to react to mass atrocity
crimes under the Responsibility to Protect (R2P) lies predominantly in the hands of
the Security Council, meaning that R2P and the veto are inseparable. Veto use can
obstruct the Council from meeting its R2P, reflected by the ongoing crisis in Syria,
over which 16 Council draft resolutions have been vetoed to date. This article applies a
transitional cosmopolitan framework to offer an informal ‘Responsible Veto Restraint’
(RVR) recommendation for veto reform. This measure provides a more effective and
feasible avenue for veto reform than the recommendations of the Accountability,
Coherency, and Transparency Group’s Code of Conduct and the France-Mexico Joint
initiative for veto restraint. RVR can help promote R2P action through the Security
Council, offering an avenue for progress towards addressing the problem of atrocity
crimes.
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This article examines reform to the ‘veto’ power held by the five permanent
members (P5 — United Kingdom, France, United States, Russia, and China) of
the United Nations Security Council. While the United Nations (UN) Charter
does not directly refer to a veto power as such, it is implicitly found in the text
of Chapter v, Article 27, where it states that decisions of the Security Council
require ‘the concurring votes of the permanent members’! In other words, if
any of the P5 members vote against a draft, it cannot be passed as a binding
resolution.

The responsibility to react to mass atrocity crimes under Pillar Three of the
Responsibility to Protect (R2P) lies predominantly in the hands of the Security
Council,? meaning that R2P and the veto power are inseparable. However, the
veto has remained largely unchanged since 1945, meaning that the P still pos-
sess the power to block any action in the Council. This reduces the likelihood
that the Council will successfully pass resolutions* and creates the potential
for deadlock and barriers to R2P action. Wheeler, Weiss, and Bellamy all noted
shortly after the adoption of R2P in 2005 that the failure to adopt a form of
veto restraint would undermine R2P’s implementation.® This prediction has
unfortunately come true with veto use meaning that sometimes the Coun-
cil has failed to live up to its R2P. The most pertinent example of this is the
Syria crisis, over which 16 Council draft resolutions have been vetoed to date.®
Hehir argues that even though the veto exists for good reason, it has inhibited

1 UN, ‘Charter of the United Nations’, 1945.
‘2005 World Summit Outcome’, UNGA Res. 60/1, 16 September 2005.
During the UN Security Council’s consideration of the Spanish question in 1946, it was deter-
mined that the abstention of a P5s member (in this case, the Ussr) did not violate the stipula-
tion of ‘concurring votes’ under Article 27(3).

4 Ville Lattild and Aleksi Ylonen, ‘United Nations Security Council Reform Revisited: A Pro-
posal, Diplomacy & Statecraft 30(1): 164186 (2019), p. 166.

5 NicholasJ. Wheeler, ‘A Victory for Common Humanity: The Responsibility to Protect after the
2005 World Summit, Journal of International Law and International Relations 2(1): 95-105
(2005); Thomas G. Weiss, ‘R2P after 9/11 and the World Summit, Wisconsin International Law
Journal 24(3): 74160 (2006); Alex J. Bellamy, ‘Whither the Responsibility to Protect? Humani-
tarian Intervention and the 2005 World Summit, Ethics & International Affairs 20(2): 143—69
(2006).

6 As of 10 August 2020.
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RESPONSIBLE VETO RESTRAINT 387

the Council’s response to human rights violations.” Similarly, Bellamy and
Luck note that P5 disagreements often lead to Council ineffectiveness.® Grover
argues that not acting on R2P crises makes the Council complicit in atrocity
crimes.? Wyatt claims that ‘the veto power continues to offer a constitutional
mechanism whereby intervention can be precluded’ despite breaches of in-
ternational law and Rz2P violations.!® Coen notes an international legitimacy
problem presented by the veto as those that possess this power can effectively
determine which R2P situations warrant a response.l! Erskine believes that
the decision not to act or inability to act in response to an R2P crisis (such as
through veto use) equates to a failure of the Council to meet its moral respon-
sibility.!? Relating to international response under R2P, Deitelhoff argues that
while R2P’s first and second pillars are uncontested, Pillar Three has suffered
contestation in its implementation.!® Similarly, Welsh writes that while R2P’s
three pillars are meant to be taken as equal, there has been evidence of pillar
sequencing and preferentialism, with Pillar Three being favoured the least by
the international community.* This contestation and distancing from Pillar
Three is intrinsically tied to the use of the veto power, as veto use can effective-
ly stall Pillar Three, undermining the international responsibility to respond
to atrocity crimes. Approaching the issue from a legal perspective, Moustafa
argues that the P5 have ‘an obligation not to use the veto repeatedly in a way
that prevents the Security Council from acting at all in the face of a breach of
a peremptory normy’ of international law.® While this article takes a normative

7 Aidan Hehir, Hollow Norms and the Responsibility to Protect (London: Palgrave Macmillan,
2018), p. 120.

8 Alex]. Bellamy and Edward C. Luck, The Responsibility to Protect: From Promise to Practice
(Cambridge: Polity Press, 2018), p. 100.

9 Sonja Grover, ‘R2P and the Syrian Crisis: When Semantics Becomes a Matter of Life or
Deathy, International Journal of Human Rights 19(8): 1112-1128 (2015), p. 1118.

10  Samuel James Wyatt, The Responsibility to Protect and a Cosmopolitan Approach to Human
Protection (London: Palgrave Macmillan, 2019), p. 220.

11 Alise Coen, ‘R2P, Global Governance, and the Syrian Refugee Crisis’, International Journal
of Human Rights 19(8): (2015), p. 1051

12 Toni Erskine, ‘Coalitions of the Willing and the Shared Responsibility to Protect), in Rich-
ard Beardsworth, Garrett Wallace Brown, and Richard Shapcott (eds.), The State and Cos-
mopolitan Responsibilities (Oxford: OUP, 2019), p. 104.

13 Nicole Deitelhoff, Is the R2P Failing? The Controversy about Norm Justification and
Norm Application of the Responsibility to Protect, Global Responsibility to Protect 11(2):
149-171 (1 April 2019), p. 167.

14  Jennifer M. Welsh, ‘Norm Robustness and the Responsibility to Protect’, Journal of Global
Security Studies 4(1): 53—72 (2019), p. 63.

15  Rana Moustafa, ‘The Responsibility Not to Veto Revisited Under the Theory of “Conse-

”

quential Jus Cogens”, Global Responsibility to Protect, Forthcoming, p. 43.
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388 ILLINGWORTH

approach rather than a legal one, it agrees with Moustafa that veto restraint is
necessary. If R2P is to promote progress in the area of human protection, then
avenues of veto reform must be explored.

Yet veto reform is politically difficult to achieve and some preliminary feasi-
bility constraints must be noted. First, veto reform challenges the vital inter-
ests of the P5 who have instrumental reasons to preserve their veto power.16
The veto power ensures that the P5 members hold a permanent position of
authority within the international community, and enables them to further
their interests by blocking potentially damaging Security Council action. It
seems highly improbable that any of the P5 members would agree to forfeit
their veto rights entirely. The idea of abolishing the veto is therefore a politi-
cally untenable one and should not be pursued. A second constraint is that the
veto is necessary for the management function of the P5 states towards inter-
national peace and security. The veto is not just a means to realise national
interests of the Ps, but exists to prevent great power conflict by guaranteeing
their participation into the UN system.'” However, with the development of
international norms of human protection the Council is now also expected to
prevent mass atrocities as a matter of its vital function,'® and finds the legiti-
macy of the veto called into question where it obstructs Council action.!® Mor-
ris refers to this dilemma as the ‘dual responsibility’ of the P5.20 The growth in
solidaristic values through norms such as R2P conflicts directly with the Coun-
cil's traditional obligations to peace and security, meaning that meeting both
these special responsibilities is immensely difficult in practice.?! For instance,
authorising military action vis-a-vis R2P can disrupt a region and undermine
the Council’s traditional responsibility to international stability.?2 To overcome
this problem, veto reform must help facilitate action that contributes towards

16 Justin Morris and Nicholas J. Wheeler, ‘The Responsibility Not to Veto) in Alex J. Bellamy
and Tim Dunne (eds.), The Oxford Handbook of the Responsibility to Protect (Oxford:
Oxford University Press, 2016).

17 ibid., p. 229.

18  Alex ]. Bellamy and Blagovesta Tacheva, ‘R2P and the Emergence of Responsibilities
Across Borders), in Richard Beardsworth, Garrett Wallace Brown, and Richard Shapcott
(eds.), The State and Cosmopolitan Responsibilities (Oxford: oUP, 2019).

19  Ariela Blétter and Paul D. Williams, ‘The Responsibility Not to Veto, Global Responsibility
to Protect 3(3): 301—22 (2011).

20  Justin Morris, ‘The Responsibility to Protect and the Great Powers: The Tensions of Dual
Responsibility’, Global Responsibility to Protect 7(3—4): 398—421 (2015).

21 ibid., p. 400.

22 This problem came to the fore recently with the 2011 intervention in Libya and the subse-
quent disruption throughout the region and to the State itself. See Alan J. Kuperman,
‘Obama’s Libya Debacle: How a Well-Meaning Intervention Ended in Failure, Foreign
Affairs 94: 6678 (2015).
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RESPONSIBLE VETO RESTRAINT 389

the Council meeting its cosmopolitan obligations under R2P, but simultane-
ously does not undermine its ability to manage threats to international peace
and security. Linking on from this, a third constraint is that abolishing the veto
may pave way for actions which are not aligned with the purpose of R2P. With-
out a check on the application of military force, states may be able to too easily
authorise interventions that could potentially undermine human protection.23
This may stifle the potential for exploring other measures that are more ap-
propriate for addressing an R2P case.2* This further supports the argument
that the veto should not be entirely abolished. A final constraint to note here is
the point that any formal amendment to the veto under the UN Charter is po-
litically unfeasible. Article 108 of the Charter refers to the consensus required
by the P5 states to adopt any Charter amendment.2> Webb goes as far to say
that ‘it would probably be easier to dissolve the UN than to amend the veto
power under the Charter’26 A formal commitment to limiting the veto power
would be a legally binding decision that the P5 would be unable to easily re-
verse. This reduces the feasibility of a formal Charter amendment, making it
appear that we need to focus on pursuing only non-formal amendments, at
least in the short-term.

This article applies a transitional cosmopolitan approach to make a new
veto restraint proposal. In doing so, its aim is to promote incremental progress
towards desirable veto practice. Building on suggestions in the Accountability,
Coherency and Transparency (ACT) Group’s Code of Conduct, and the France-
Mexico initiative for veto restraint, the article calls for a ‘Responsible Veto Re-
straint’ (RVR) proposal. This is a recommendation for informal P5 veto restraint
which differs from previous veto restraint proposals in several key aspects. RVR
proposes that military measures, sanctions, and International Criminal Court
(1cc) referrals be separated from veto restraint, recommends the removal of
subjective get-out clauses for the P5, and favours a more stringent trigger sys-
tem for when veto restraint should become active. It is argued that by adopting
these aspects, RVR can be a more effective and feasible measure for veto re-
straint than either the AcT Code or France-Mexico initiative.

While in current circumstances achieving veto reform is politically difficult,
a tempered form of veto restraint can help promote R2P’s implementation. In

23  Bolarinwa Adediran, ‘Reforming the Security Council through a Code of Conduct:
A Sisyphean Task?, Ethics & International Affairs 32(4): 463—482 (2018), p. 478.

24  See James Pattison, The Alternatives to War: From Sanctions to Nonviolence (Oxford: oup,
2018).

25  UN, ‘Charter of the United Nations’.

26  Philippa Webb, ‘Deadlock of Restraint? The Security Council Veto and the Use of Force in
Syria), Journal of Conflict & Security Law 19(3): 471-488 (2014), p. 481.
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390 ILLINGWORTH

being practically aware and not (too greatly) undermining the Security Coun-
cil's mandate to international peace or the P5's interests, RVR can help in pass-
ing non-coercive and potentially useful R2P action in the Council such as but
not limited to rhetorical condemnations, humanitarian access, and counter-
narratives to atrocity violence.2” In the short-term, this could mean helping in
passing immediate action that helps ameliorate R2P crises. In the longer-term,
RVR can help in establishing the conditions in which it is possible to make it-
erative behavioural progress towards satisfying the goal of cosmopolitan hu-
man protection. Regarding veto restraint, this means helping contribute to a
normative practice wherein there is an understanding of the need to avoid
veto use in R2P cases; or at least where certain conditions are satisfied, that
veto use ought to be precluded over particular types of Security Council draft
resolution. RVR offers a potential avenue for normative progress towards ad-
dressing the problem of atrocity crimes.

The article proceeds in four sections. The first lays out the transitional cos-
mopolitan approach to reform, arguing that reform must be both effective
and feasible. The second section analyses the AcT Code of Conduct and the

27  Another avenue for promoting non-coercive actions such as those offered by the rvr
recommendation is the 1950 ‘Uniting for Peace’ resolution. Uniting for Peace allows the
UN General Assembly to make recommendations for maintaining international peace
and security where action through the Security Council is blocked by use of the veto.
‘Uniting for Peace, UNGA Res. 377(V), 3 November 1950. Uniting for Peace may provide a
useful opportunity for holding the P5 accountable for their use of the veto power See for
instance, Andrew J. Carswell, ‘Unblocking the UN Security Council: The Uniting for Peace
Resolution), Journal of Conflict and Security Law 18(3): 453—80 (2013). However, there are
issues with this mechanism that may make focusing on reforming the Security Council
veto power itself a more desirable route for progress. First, Uniting for Peace has only
been utilised 12 times since 1950, and has not done so since 1997, suggesting that the mea-
sure holds limited political influence. Second, the binding nature of Council decisions
under Article 25 of the UN Charter provides greater legitimacy and legal clout to Council
decisions than the non-binding recommendations of the General Assembly. This means
that measures such as humanitarian assistance are likely to have more practical signifi-
cance when authorised by the Council as parties are under a legal obligation to comply.
Third, Uniting for Peace may damage the legitimacy of the Council as the primary body
charged with the maintenance of international peace and security. This is a moral hazard
that risks undermining the UN system as a whole by infringing on the vital interests of the
veto wielding powers. In this context, it may be more politically prudent to work with the
P5’s veto power so to speak, rather than seeking to circumvent it entirely. Notably, despite
referring to the option of utilising Uniting for Peace, the 2001 International Commission
on Intervention and State Sovereignty (1C1Ss) report on R2P is aimed at making the Secu-
rity Council work better rather than finding alternatives. Susan Breau, The Responsibility
to Protect in International Law: An Emerging Paradigm Shift (London: Routledge, 2016),
p. 212.
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RESPONSIBLE VETO RESTRAINT 391

France-Mexico initiative, determining that they are currently lacking in the
criteria of effectiveness and feasibility. The third section seeks to build on
these reforms, offering nuanced changes to produce the RVR proposal, more
aligned with the transitional cosmopolitan approach. The final section exam-
ines the case-study of Syria to demonstrate the transitional cosmopolitan value
of RVR.

1 A Transitional Cosmopolitan Approach to Veto Reform

To successfully achieve P5 veto restraint will require compromise on norma-
tive ideals in order to promote a measure which is satisfactory to demands for a
stronger application of R2P, as well as competing state interests. One approach
aimed at achieving such a compromise is that of transitional cosmopolitan-
ism. A transitional cosmopolitan approach takes cosmopolitan ideals — such as
obligations towards cross-border fundamental rights (evident in the concept
of R2P) — as valuable tools only when they can be meaningfully applied to the
reality of lived-in situations. It is an approach which accepts that promoting
some normative progress through tempered actions is better than making no
progress at all, and that this is better than calling for overly ambitious and un-
realisable goals that are likely to be outrightly rejected.

Transitional cosmopolitanism is a relatively new and developing school of
thought. There are several authors among the cosmopolitan literature who can
reasonably be identified as promoting a transitional approach to the applica-
tion of cosmopolitan principles. Brown and Hobbs argue that cosmopolitical
change takes time to achieve, with non-ideal progress towards a cosmopoli-
tan condition still representing at least some progress, and that this can open
the potential for further iterative advancement towards a more desirable cos-
mopolitan endpoint.?8 Beardsworth et al. highlight a common charge against
cosmopolitan thought that it is too idealistic and disconnected from politi-
cal reality.2® Consequently, they argue that cosmopolitanism needs to better
identify avenues for normative progress that are able to work within ongo-
ing and evolving political dynamics.3° Similarly, Valentini argues that when
we apply cosmopolitan principles, we need to be prepared to make ‘strategic

28 Garrett Wallace Brown and Joshua Hobbs, ‘Self-Interest, Transitional Cosmopolitanism
and the Motivational Problem, Forthcoming.

29  Richard Beardsworth, Garrett Wallace Brown, and Richard Shapcott (eds.), The State and
Cosmopolitan Responsibilities (Oxford: oUP, 2019), p. 17.

30  ibid., pp.18—23.
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392 ILLINGWORTH

compromises’ regarding facts like self-interest and existing political force.3!
Consequently, she believes a theory is made relevant by applying it to prac-
tical cases and context-sensitive judgement.3? This point is also emphasised
by Brown and Andenas, who claim that ‘tensions manifest in contemporary
International Relations’, make a weaker transitional approach needed in prac-
tice.3® Brock sees the potential for cosmopolitan transition, highlighting that
the basic goals of global justice are reachable and that we do have ways of pur-
suing them.34 She is also open to the potential for iterative progress, that is, the
idea that some progress can be made even without universal consensus, and
that over time this progress will continue as consensus increases.3% In a simi-
lar vein, Habermas views the development of international law as a stepping-
stone towards cosmopolitan constitutionalisation at the global level.36 He
views the UN as part of this developing process, with the UN Charter’s explicit
links to human rights, prohibition on state violence, the relation of sovereignty
to the (expanded) goals of international peace, and universal membership as
a precedent for international law.37 Notably though, Habermas does not view
transitional processes as linear, appreciating instead that backsliding is possi-
ble. This highlights the need to make continuous normative evaluations about
contemporary circumstances, in order to identify avenues for cosmopolitan
advancement, but also to minimise normative losses wherever possible.

Whatever transitional cosmopolitanism is, it holds the following basic te-
nets. First, its purpose is to help foster the conditions through which we can
strengthen the pursuit of human protection, but while working among the
practical constraints in the way of achieving ideal progress. Second, a transi-
tional cosmopolitanism accepts that imperfect normative progress still repre-
sents progress. Third, transitional cosmopolitanism promotes the idea that
tempered progress can open up the possibility of further iterative steps and
normative gains.

31 Laura Valentini, Justice in a Globalized World: A Normative Framework (Oxford: ouP, 2011),
PP- 33-34-

32 ibid, p. 35.

33  Garrett Wallace Brown and Mads Andenas, ‘The European Convention of Human Rights
as a Kantian Cosmopolitan Legal Order’, Forthcoming, 3.

34  Gillian Brock, Global justice: A Cosmopolitan Account (Oxford: Oxford University Press,
2009).

35  ibid., p. 330.

36  Jurgen Habermas, ‘A Political Constitution for the Pluralist World Society?, in Garrett
Wallace Brown and David Held (eds.), The Cosmopolitanism Reader (London: Polity, 2010),
p- 278.

37 ibid.
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RESPONSIBLE VETO RESTRAINT 393

11 Effectiveness and Feasibility Tests

To develop the transitional cosmopolitan approach further, it is argued here
that central to a transitional cosmopolitan approach to reform should be the
twin criteria of effectiveness and feasibility of progress.

Regarding the first criterion, effectiveness is taken here as a three-prong con-
cept which is in essence about whether a measure should be adopted. First,
effectiveness is understood here to contain a pragmatic element: that is, a re-
form measure must contribute towards overcoming the problem which it
seeks to address. As Pattison argues, to satisfy a pragmatic demand requires
‘effectiveness in the purported measures which are being promoted’38 Note
that this aspect of effectiveness is not an overly demanding stipulation in that
a given reform must have supreme transformational power, but merely that a
reform measure must be able to contribute at least some positive change. Sec-
ond, effectiveness refers here to the ability of a reform action to help move
us in the direction of desirable normative progress. This is where transitional
cosmopolitanism differs from a purely pragmatic or instrumentalist approach.
A pragmatic solution simply focuses on overcoming a given problem, without
making underlying normative stipulations. However, a lack of predetermined
moral demands via a purely pragmatic approach can potentially permit ac-
tions which may violate valuable moral tenets, thus undermining the very pur-
pose of pursuing reform.3 In contrast, effectiveness is understood here
through a cosmopolitan lens, stipulating that we cannot determine something
effective if it were to undermine global commitments to upholding fundamen-
tal human rights. Third, effectiveness is also measured here as the ability of a
reform measure to open up avenues through which we may be able to attain
longer-term progress. This attempts to consider the iterative potential of a giv-
en reform measure.

The second criterion proffered here for a transitional cosmopolitan ap-
proach to reform is that of feasibility. This refers to the practical viability of
whether a measure could be attained. Reform that would be politically un-
tenable by violating the vital interests of states would not be satisfactory to
a transitional cosmopolitan framework as it would not offer scope for prog-
ress. Feasibility includes considerations for whether there is evidence to sug-
gest some underlying progress, and a potential pathway towards achieving the
measure. As Lawford-Smith argues, feasibility also includes a consideration

38 Pattison, The Alternatives to War, p. 21.
39  For instance, purely utilitarian arguments may permit solutions which are insensitive to
deontological commitments to upholding fundamental human rights.
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394 ILLINGWORTH

for whether the potential pathway towards progress can actually lead us to
the goal.40

To know whether these criteria of effectiveness and feasibility can be met
we require a set of tests to judge them. Here, Gilabert and Lawford-Smith’s
framework for assessing the feasibility of a political reform measure is in-part
adopted for the application of transitional cosmopolitanism.*! This process
does more than merely assess feasibility, however, for the three tests serve to
determine both the effectiveness and feasibility of a given measure and allows
one to see how the two concepts must operate together to satisfy a transitional
cosmopolitan approach.

The first test of this framework for effectiveness and feasibility is to deter-
mine whether effective progress can be made through adopting the reform
measure. This concerns whether the problem can be at least partially over-
come, or if avenues for future progress can be made by adopting the measure.
If the reform were to fail this test, then it will possess no normative value as it
could not promote positive change. The second test requires assessing whether
the costs of bringing about the measure would be too morally hazardous. This
requires questioning whether there is potential for unwanted side-effects that
would damage the cosmopolitan commitment to uphold fundamental human
rights. If a reform measure appears to possess such moral hazards, this will
damage both its feasibility by way of its normative appeal, and its potential ef-
fectiveness as a measure for transitional cosmopolitan change. The third and
final test is one of access: to determine if the route to the measure is practically
possible. This is a test for whether there is possibility that the measure would
be successfully adopted by the relevant actors. This requires one to weigh up
the various soft constraints that may exist to determine the feasibility of the
reform being adopted.

For a transitional cosmopolitan approach to be satisfied, both the criteria of
effectiveness and feasibility must be met, and therefore all three tests satisfied.
One may observe here that there may be a conflict between the criteria of ef-
fectiveness and feasibility when applied to the analysis of a particular mea-
sure, and hence that there may be a tension over whether it is appropriate to
give weight to one test over another. This worry is likely to concern whether
either effectiveness or feasibility should be given priority in situations where
they clash. For instance, such a clash may occur over a question of whether it

40  Holly Lawford-Smith, ‘Cosmopolitan Global Justice: Brock v. the Feasibility Sceptic’, Glob-
al Justice: Theory, Practice, Rhetoric 41-12 (2014), p. 7.

41 Pablo Gilabert and Holly Lawford-Smith, ‘Political Feasibility: A Conceptual Exploration,
Political Studies 60(4): 809—825 (2012), p. 822.
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RESPONSIBLE VETO RESTRAINT 395

is appropriate to temper the transformational power of a given reform mea-
sure to aid in making the measure more feasible. On the one hand, such a
sacrifice seems essential for finding a transitional solution. On the other, if ef-
fectiveness is sacrificed to the point that it would greatly undermine the pos-
sibility of making normative progress towards a cosmopolitical standard, then
we cannot accept the measure just because its feasibility is greatly enhanced.
The upshot is that a transitional cosmopolitan approach requires all three
tests to be given due consideration and that no single test can be sacrificed
entirely for the benefit of another. The application of the three tests to a given
reform measure should be context specific to the measure in question. That is,
when analysing the effectiveness and feasibility of a given measure, the con-
textual factors must be taken into consideration. These factors will differ from
case to case, and are likely to affect how much transformative power a reform
measure can appropriately attempt to generate when feasibility constraints
are factored in. It is therefore not possible to say exactly how a potential con-
flict between the criteria is to be resolved a priori. The criteria of effectiveness
and feasibility are merely to aid transitional cosmopolitanism as an approach
aimed at generating a ‘middle position’ towards progress. In doing so, the aim
of the criteria is to help in assessing the practical relevance of any given reform
measure. The middle position is a compromise on ideal progress, acknowledg-
ing that some progress is possible, but also that there are practical constraints
which make attaining the ideal considerably unlikely in the present context.

2 Evaluating the ACT Code and France-Mexico Initiative

Let us now use this transitional cosmopolitan framework to evaluate the AcT
Code and France-Mexico initiative as the two most prominent veto restraint
recommendations to date. Should these measures appear satisfactory to this
transitional cosmopolitan approach, then this would suggest that they possess
effectiveness and feasibility and should therefore continue to be promoted as
the strongest recommendations for veto restraint. However, should they fail to
satisfy this transitional cosmopolitan approach, it would seem that an alterna-
tive veto restraint measure needs to be promoted if progress is to be made.
Launched in July 2015, the ACT Code calls on UN member states to ‘pledge to
support timely and decisive action by the UNsc aimed at preventing or ending
the commission of genocide, crimes against humanity or war crimes’.*? The

42 ACT Group, ‘Explanatory Note on a Code of Conduct Regarding Security Council Action
against Genocide, Crimes against Humanity or War Crimes), 2015.
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396 ILLINGWORTH

Code calls on all Security Council members to refrain from voting against
‘credible’ draft resolutions pertaining to the crimes listed. The Code also calls
for an explanation by a P5 member where it has exercised its veto right.
Launched in 2012, the France-Mexico initiative proposes that 50 UN General
Assembly (UNGA) members can call upon the UN Secretary-General to deter-
mine if an issue is one of mass atrocity crime. If deemed so, then the P5 would
be required to suspend their right to veto over the issue.3 The trigger for apply-
ing the AcT Code is flexible, as unlike the France-Mexico initiative which has a
codified trigger mechanism, the AcT Code only refers to the ‘facts on the
ground’ of an atrocity case.** Both measures include something of a get-out-
clause for the P5: the AcT Code allows veto use if the (vague notion) of ‘credi-
ble’ is not met,*® while the France-Mexico initiative allows for veto use to re-
main in cases where ‘vital interests’ of the veto-wielding powers are at stake.*6
As of June 2020, the AcT Code holds 117 signatories, compared to 103 held by
the France-Mexico initiative.*

The acT Code and France-Mexico initiative have some merit from the tran-
sitional cosmopolitan perspective. Both are aimed at restricting veto use in
cases of R2P concern, meaning they are theoretically aligned with the cosmo-
politan demand to promote action in the name of human protection. Further,
as both are informal methods, the lack of Charter amendment required offers
greater promise for their acceptance than a formal recommendation would. In
contrast, however, Adediran argues that ‘a Code of Conduct, just like Article
108, requires the acquiescence of all permanent members... [and therefore] it
is not immediately clear how it considerably differs from the cuambersome de-
mands of the Charter regarding Council reform’48

While it is true that even an informal restraint measure would still require
the support of all P5 states, this does not make such a recommendation worth-
less. For one, voluntary restraint offers a more pragmatic route because it
would not force the P5 into a long-term binding commitment. Rather, it would

43 France and Mexico, ‘Political Statement on the Suspension of the Veto in Case of Mass
Atrocities’, 2015.

44  ACT Group, ‘Explanatory Note on a Code of Conduct.

45  ACT Group, ‘Explanatory Note on a Code of Conduct.

46 France and Mexico, ‘Political Statement on the Suspension of the Veto in Case of Mass
Atrocities..

47 GCRz2P, ‘List of Signatories to the AcT Code of Conduct, https://www.globalr2p.org/re
sources/list-of-signatories-to-the-act-code-of-conduct/, accessed 30 June 2020; GCR2P,
‘Political Declaration on Suspension of Veto Powers in Cases of Mass Atrocities’, https://
www.globalrzp.org/resources/political-declaration-on-suspension-of-veto-powers-in
-cases-of-mass-atrocities/, accessed 30 June 2020.

48  Adediran, Reforming the Security Council through a Code of Conduct;, p. 476.
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give an opportunity to see how voluntary restraint operates in practice in the
knowledge that should it serve to grossly undermine their interests or the func-
tion of the Security Council, it would be possible to revert back to the previ-
ously accepted application of the veto.

The support that the AcT Code and France-Mexico initiative have garnered
in a short lifespan is promising, reflecting the fact that veto restraint ‘is not an
idle hope'#® Advocacy for veto restraint does seem to be putting increased
pressure on the P5 members as they understand that veto restraint is a promi-
nent issue for UN members. For Luck, veto restraint measures ‘have generated
renewed interest in prevention, protection, and R2P; [and] have forced mem-
bers of the Security Council to reflect (at least a bit) on their Charter responsi-
bilities’5° The fact that veto restraint initiatives are directly linked to R2P is
also important, for it shows that there is appetite among the international
community for a more consistent application of R2P.

However, the proposals of the acT Code and the France-Mexico initiative
are far from perfect, and their chance of adoption by all P5 states remains un-
likely. To see why this is the case, let us examine these proposals through the
transitional cosmopolitan tests for effectiveness and feasibility.

2.1 Test of Effective Progress

Let us begin by assessing whether the measures would contribute progress to
overcoming the veto problem. The issue here for the AcT Code and the France-
Mexico initiative is the vagueness and subjectivity in the terms ‘credible’ and
‘vital interests’ employed by the proposals respectively. First, as Vilmer argues,
credibility is highly subjective, ‘what is credible to a state that supports a reso-
lution is not credible to a state that does not’5! In practice then, were the ACT
Code adopted, current disagreements on draft resolutions between Security
Council members would remain, and veto use would likely follow where dis-
agreements exist. Second, as Morris and Wheeler argue, the differences inher-
ent in the P5's interpretation of ‘vital interests’ could make implementing veto
restraint very difficult in practice.52 This suggests that the France-Mexico ini-
tiative would also run afoul in practice. It should be noted that the criteria of
credibility and vital interests are intended to make the proposals more politi-
cally feasible by providing P5 members with reassurance that they can still

49  Alex]. Bellamy, World Peace (And How We Can Achieve It) (Oxford: ouP, 2019), p. 187.

50 Edward C. Luck, ‘Could a United Nations Code of Conduct Help Curb Atrocities? A Re-
sponse to Bolarinwa Adediran), Ethics & International Affairs 33(1): 79-87 (2019), p. 86.

51  Jean-Baptiste Jeangene Vilmer, ‘The Responsibility Not to Veto: A Genealogy’, Global Gov-
ernance 24(3): 331-349 (2018), p. 339.

52 Morris and Wheeler, ‘The Responsibility Not to Veto), p. 237.
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safeguard their interests. However, since this would seem to come entirely at
expense of the effectiveness of the proposals by simply enforcing the status
quo of a deadlocked Council, this is untenable for the transitional cosmopoli-
tan approach.

2.2 Test of Moral Hazards

Next, to determine whether these measures can be deemed effective and fea-
sible requires us to determine whether they would introduce damaging moral
hazards. Here, the AcT Code and France-Mexico initiative appear to fall foul of
similar arguments against abolishing the veto entirely. Vilmer, for instance,
claims there is a risk of passing resolutions that are ‘too strong’, potentially do-
ing more harm than good.>3 Again, this relates to the problem of too readily
authorising potentially damaging military interventions before other mea-
sures are fully explored.>* Adediran argues that veto restraint ‘advocates for the
commitment of states to a specific course of action’55 This logic seems ques-
tionable though, since veto restraint would not itself advocate any particular
course of action. However, Adediran is right to caution against overzealously
promoting military action which veto restraint could potentially assist. The
ACT Code and France-Mexico initiative would also seem to fail on the second
transitional cosmopolitan test then, due to the potential of introducing this
moral hazard. This weakens both their effectiveness as measures aimed at pro-
moting human protection, as well as their feasibility of adoption.

2.3 Test of Practical Potential

Finally, relating to feasibility constraints, the primary obstacle here is the po-
litical will of the P5 to adopt restraint. Of course, this is not the case for all
the P5. One of these measures comes from France as a P5 member, while the
United Kingdom is also a signatory to both proposals. The UK has also stated,
‘[w]e cannot envisage the circumstances in which the United Kingdom would
use its veto to block an appropriate response to a mass atrocity’.56 Morris and
Wheeler have doubted the importance of France’s and the UK’s support for
reform, arguing that it is effectively meaningless without support from all P5
members.5” Vilmer suggests that, despite its rhetorical support for constraint,

53  Vilmer, ‘The Responsibility Not to Veto), p. 343.

54  Daniel H. Levine, ‘Some Concerns About ‘The Responsibility Not to Veto’, Global Respon-
sibility to Protect 3:323—45 (2011).

55  Adediran, ‘Reforming the Security Council through a Code of Conduct), p. 478.

56  United Kingdom, ‘Security Council Reform: The UK Supports New Permanent Seats for
Brazil, Germany, India and Japan, alongside Permanent African Representation 2014.

57  Morris and Wheeler, ‘The Responsibility Not to Veto), p. 236.
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the UK remains sceptical that it may be open to abuse.5® Adediran also argues
that France’s and the UK’s support for veto restraint is a tacit acknowledge-
ment of their own diminishing power in international politics.5 This sug-
gests that their support may be an attempt to maintain their own legitimacy
as international managers, rather than as a result of their normative commit-
ment to veto reform. However, it does seem important that veto reform has
some support among P5 members. If all were opposed to restraint, this would
make it seem even less feasible. Further, when supplemented with additional
pressure from a wider group of UN members and civil society groups, support
from some P5 states may help grow a normative consensus in favour of re-
form, which other P5 members may struggle to ignore in the face of mounting
political costs. Indeed, if veto restraint proposals garnered the support of the
near-entire UN membership and some P5 members continued to ignore such
calls, it would seem intuitive to suggest that the Security Council’s legitimacy
would be greatly called into question as the medium through which to manage
international security.

What is particularly problematic for the feasibility of these restraint mea-
sures is the position held by the United States, Russia, and China. All three
have thus far rejected calls for restraining their right to veto. The US has noted,
‘we remain opposed to any expansion or alteration of the veto’5° despite its
repeated calls for decisive action in the face of mass human rights violations.
China has emphasised that the Security Council should be the one to lead the
direction of Council reform and remains unconvinced by calls for veto re-
straint.6! The Russian position notes that ‘any steps to improve working meth-
ods must be taken only by the Security Council itself’6? As Vilmer notes of
Russia, the veto power remains one of its few attributes of international pow-
er.53 It is therefore no surprise that Russia opposes reform. Further, both Russia
and China have seen their traditional opposition to the use of force reinforced
in the wake of the 2011 Libya intervention.54 The connection between veto re-
straint and the increased possibility of military force exercised under R2P Pil-
lar Three remains a problem for veto reform, making it unlikely that either

58  Vilmer, ‘The Responsibility Not to Veto), p. 340.

59  Adediran, Reforming the Security Council through a Code of Conduct, p. 472.

60  A/71/PV.42,7 November 2016, p. 11.

61 S/PV.8175, 6 February 2018, p. 23.

62 ibid., p. 7.

63  Vilmer, ‘The Responsibility Not to Veto), p. 349.

64  Andrew Garwood-Gowers, ‘The BRICS and the Responsibility to Protect: Lessons from the
Libyan and Syrian Crises) in Sancin Vasilka and Masa Dine (eds.), Responsibility to Protect
in Theory and Practice (Ljubljana: GV Zalozba, 2013), pp. 27-32.
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State would accept these two restraint proposals while this connection re-
mains. In sum, these recommendations appear unfeasible as they are too de-
manding for those states reticent towards veto restraint.

By failing the three tests, the ACT Code and the France-Mexico initiative fail
to satisfy the transitional cosmopolitan criteria of effectiveness and feasibility.
However, the fatalistic interpretation of this problem must be rejected if we
are to follow the transitional cosmopolitan line that it is possible to make some
incremental progress towards desirable veto practice.

3 Reforming the Reform Proposals: Responsible Veto Restraint

In this section an alternative veto restraint proposal is offered which seeks
to build on the AcT Code and France-Mexico initiative while rectifying some
of their deficiencies. It proposes a ‘Responsible Veto Restraint’ (RVR) recom-
mendation which seeks to better align with the transitional cosmopolitan ap-
proach and subsequently offer a more effective and feasible avenue for veto
reform.

First, to clarify, both the AcT Code and France-Mexico initiative relate to
R2P in the context of generating better responses to cases of mass atrocity
crimes. This theme is also central to RVR as a transitional cosmopolitan reform
measure. RVR is a recommendation for veto restraint aimed at enabling the
Security Council to pass resolutions pursuing R2P action. Second, the RVR rec-
ommendation adopts an altered trigger system to that of the France-Mexico
initiative. RVR would not require the UNGA as the channel for triggering RVR.
Instead, a majority of UN member states would be required present a joint
declaration that acknowledged a case as one of manifest R2P failure to the UN
Secretary-General directly. This would call on the Secretary-General to deter-
mine whether the matter was a genuine R2P crisis. If the Secretary-General
were to determine that this was indeed the case, then RVR would come into
action. Third, RVR does not include any subjective get-out clauses for the P5 to
continue a status quo application of the veto. RVR therefore rejects the notion
of ‘vital interests’ from the France-Mexico initiative and ‘credible resolutions’
from the AcT Code. Fourth, RvR adopts the France-Mexico initiative’s focus on
the veto power of the P5 members, and rejects the AcT Code’s focus on the
whole Security Council membership. Fifth, and perhaps most interestingly,
RVR would not apply to votes on the application of sanctions, 1cC referrals, or
the authorisation of military force. RVR instead applies to any Pillar Two ac-
tion, and only Pillar Three action precluding sanctions, 1cc referral, and mili-
tary force.
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3.1 Test of Effective Progress
Let us now assess whether these recommendations have value by once again
utilising the transitional cosmopolitan tests for effectiveness and feasibility.
Regarding whether the measure can offer positive progress: first, RVR can help
to facilitate R2P-based action in the Security Council. Excluding sanctions, 1cC
referral, and military measures from veto restraint should, in theory, assuage
fears that the concept would be open to abuse. This would hopefully make it
more likely that the P5 members would employ veto restraint over measures
short of the use of force. Moreover, precluding sanctions, 1ccC referral, and mili-
tary force would make redundant any argument that said measures could have
a directly destabilising effect on the target state, or that veto restraint would
automatically lead to such measures. It should therefore prevent a Ps member
from being able to cloud self-interested veto use over an R2P crisis within the
reasoning of preserving regional stability or maintaining international peace.
As Morris has similarly argued when suggesting a removal of coercive elements
from R2P more generally, it can ‘deprive those who cite such fears as a cloak for
ulterior reasons’.%°

Pattison’s analysis on the alternatives to war®® is complementary to the the-
ory of RVR. Pattison argues that the use of military force should always be the
‘presumed last resort’ in response to atrocity crimes.5” He argues that alterna-
tives to war can always make at least some contribution towards protecting
fundamental human rights, without the unwanted side-effects that military
actions bring.5® rRVR is compatible with this approach as it can help to pro-
mote: declaratory statements and condemnations of violence to demonstrate
that impunity will not be granted; humanitarian access to provide vital re-
sources to those in need; fact-finding missions to bring greater accountability
and knowledge of a crisis; mediation efforts to broker peace; and provide coun-
ter-narratives to atrocity violence to promote the norm that atrocity crimes are
unacceptable. While these measures are certainly not guaranteed to end cases
of mass atrocities, they can at least promote action that helps ameliorate suf-
fering and contributes towards meeting cosmopolitan demands. For example,
rhetorical condemnation of actors responsible for mass crimes can sometimes
have efficacy by raising the political costs of breaching a norm’s rules.%® Con-
demnations also promote norms of human protection and reject impunity for

65  Justin Morris, ‘The Responsibility to Protect and the Use of Force: Remaking the Procrus-
tean Bed?’, Cooperation and Conflict 51(2): 200215 (2016), p. 209.

66 Pattison, The Alternatives to War.

67 ibid., p. 222.

68  ibid., pp. 215-16.

69  Bellamy and Luck, The Responsibility to Protect, pp. 39, 47.
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mass crimes, potentially influencing the potential for future transgressions
elsewhere.” It could also be added to this that condemnation can serve as
ample warning to transgressors that more robust action may be considered in
future should they not quickly cease their actions. RvR would make it easier to
adopt such measures, without imposing a looming spectre that they are merely
the ‘thin-end of the wedge’ before coercive military action. Further, it is impor-
tant to highlight that nothing in the proposals here calls for the entire removal
of consideration for the use of sanctions, 1ccC referral, or military force. The
use of these measures in R2P situations would remain available to the Security
Council on a case-by-case basis as part of the R2P toolkit.

Some may argue that only applying veto restraint to measures short of sanc-
tions, 1cC referral, and military force would make RVR too weak. Ultimately,
however, watering down its scope is a necessary step to make veto restraint
tenable. The desired outcome being to avoid complete Security Council dead-
lock over major R2P crises of the future, and as a consequence serve as an ef-
fective incremental step towards a more consistent application of R2P that can
help stymie atrocity crimes. Furthermore, were the P5 to accept RVR in this
form, it would at least send a powerful normative message that the Council is
devoted to fulfilling its R2P, and would be an acknowledgement of the need to
limit veto usage. This may provide the potential for longer-term and incremen-
tal progress towards achieving consistent veto restraint by acting as an itera-
tive mechanism through which the P5 become socialised into a new practice
of veto use. In this sense, RVR attempts to push practice in a favourable direc-
tion over time. The hope is that through the gradual socialisation of P5 mem-
bers into a practice of veto restraint, more robust measures will become more
feasible as trust is built between P5 members that veto restraint does not
equate to automatically authorising the use of coercive military force or re-
gime change. While opposition to military force may remain unmoved, RVR
can still, over time, aid in pushing practice towards other robust measures
short of coercive military force. The point is that excluding these measures
now is necessary to offer the tentative first transitional steps towards progress
in the long term, and that in doing so, at least some positive progress can be
offered immediately. Perhaps in the long term, sanctions and 1cc referral could
be dropped as part of RVR, or any potential formal Charter amendment to the
veto power not include them. But for now, they are necessarily excluded from
RVR for enabling short-term and feasible progress.

Second, due to its specificity, a trigger system for when RVR becomes active
appears to be a mechanism more aligned with the transitional cosmopolitan

70  Pattison, The Alternatives to War, pp. 92—98.
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demand for effective progress than a vague notion such as ‘facts on the ground’
in the AcT Code. A codified trigger system is less open to interpretation and
political manoeuvring. However, as noted shortly, the trigger system in the
France-Mexico initiative is troublesome. Hence, a slightly altered trigger sys-
tem has been proposed here.

Third, removing the concepts of ‘credible’ or ‘vital interests’ as subjective
get-out clauses for the P5 attempts to make the recommendation here more
effective. This seeks to make the proposal more aligned with the transitional
cosmopolitan call for effective normative progress by attempting to make P5
members more accountable to their mandate under R2P.

3.2 Test of Moral Hazards

Next, regarding the second transitional cosmopolitan test concerning moral
hazards: first, more than simply easing P5 tensions, separating sanctions, ICC
referral, and military measures from veto restraint also serves to ease the ten-
sion between the Security Council’s dual responsibility. RvR would not bind
the P5 over morally hazardous resolutions that threaten international peace
and security through the potentially destabilising effect of those measures. In
this regard, the veto would stay true to its original normative purpose. In par-
ticular, precluding military measures from the RVR measure makes it more
cautious than previous veto restraint proposals as it would make the Council
unlikely to consider the use of military force as a first resort. As the potential
for veto would remain over such a proposal, the Council would seem forced to
discuss the alternatives to military measures as a first resort. Here it is again
worth drawing on Pattison’s analysis. Pattison argues that war is known to
cause unwanted death and destruction, often involves doing harm, and that
there is also uncertainty about its potential effectiveness in any given situa-
tion. Precluding military means should enhance RVR as an effective mecha-
nism by avoiding the moral hazards associated with war that may undermine
normative progress. Further, this helps contribute to RVR’s feasibility, as it
should help assuage fears that the measure could lead to unwanted side
effects.

Second, the trigger system proposed in this RVR recommendation seeks to
address a potential moral hazard. Increasing the number of states required for
raising the issue with the Secretary-General to a majority of UN members
makes the process more democratic than the France-Mexico initiative trigger
system, while also helping to alleviate the potential for abuse by states at-
tempting to overzealously advocate cases as requiring an Rz2P response.
Requiring only a small number of states to raise a case may lead to an over-
abundance of cases being brought forward for Secretary-General action that
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may undermine attention to other cases which are more genuine manifest R2P
failures. In contrast, by having a more stringent trigger system, the recommen-
dation made here is more cautious and less prone to abuse. Not requiring UN
members to utilise the UNGA as the channel for activating RVR does poten-
tially undermine the democratic credibility of the trigger process. However,
this is necessary for enacting RVR in a timely and decisive manner consistent
with the states’ R2P commitment.”

Third, by applying only to the P5 members, another point RVR addresses
is the potential for abuse if states are compelled to accept any resolution per-
taining to an R2P issue. Adediran argues that adopting a code of conduct for
veto use would undermine the contribution of the Security Council’s non-
permanent members, as their votes would become predetermined.”? This
would seem the case were the AcT Code’s focus on the whole Security Coun-
cil membership adopted, as the Code would compel all Council members to
vote in favour of a given resolution. However, this argument does not apply
to the France-Mexico initiative, which only calls on the P5 states to suspend
their veto power rather than all Council members to avoid voting against a
resolution. By adopting this aspect of the France-Mexico initiative, RVR can al-
lay the tension highlighted by Adediran, promoting a form of veto reform that
would still require a draft resolution to obtain a favourable vote of nine from 15
Council members. What must be emphasised here is that the purpose of veto
restraint is not to create scenarios where any R2P-based action is automati-
cally accepted, but to improve the deliberation process of the Security Council
when voting on a resolution. By making it so that a draft resolution could no
longer be scuppered by one member, the Council’s voting process would be
made significantly more democratic and able to promote action which the ma-
jority of the Council deems to be appropriate, rather than granting excessive
power in the hands of five states. This would prevent a draft resolution being
blocked by any one state, but also would remove fears that the Council would
be bound to accept any given R2P draft resolution. This should serve to allevi-
ate fears of potential abuse. It should also be noted here that the P5 members
could still continue to voice their dissent towards a draft resolution by absten-
tion from voting.

3.3 Test of Practical Potential
Moving onto the third and final transitional cosmopolitan test: RVR better
attempts to overcome feasibility constraints in the way of progress than the

71 ‘2005 World Summit Outcome, UNGA Res. 60/1, 16 September 2005, para. 139.
72 Adediran, ‘Reforming the Security Council through a Code of Conduct), p. 477.
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ACT Code and France-Mexico initiative. In doing so, RVR attempts to avoid
undermining the vital interests of the Ps states. First, by precluding the use
of military measures as a given, RVR would serve what Vilmer refers to as ‘re-
sponding to the risk of abuse’ of veto restraint.”® Separating sanctions, 1CC
referral, and military force from veto restraint can allow P5 members to feel
that their interests are less threatened. For example, where a P5 member has
strong ties to a particular state or regime, such as Russia to Assad in Syria,
or the United States to Israel, it will be of assurance to these states that they
can still prevent robust action that could be perceived as greatly threatening
their interests. It is also worth noting that those three P5 members who re-
main unconvinced by calls for veto restraint (US, Russia, and China) are the
same three P5 members that have not ratified the Rome Statute of the 1cc.
Excluding 1cc referrals from measures which require P5 veto restraint would
help enhance the feasibility of RVR by avoiding a politically controversial area;
one which has been linked to both military force and regime change.” Fur-
ther, the reservations of states such as Russia and China regarding military
measures are not merely instrumental as both states hold deep normative be-
liefs that the use of force can rarely serve a positive humanitarian purpose.”
Separating military measures from a veto restraint initiative could assuage
the fears of certain P5 members that suspending their veto right will inevi-
tably lead to the application of potentially destabilising military measures. It
is argued here that including a measure short of sanctions, 1¢cC referral, and
a military force clause is vital if the P5 — who are inherently split over the
normative value of applying the use of forceful measures for humanitarian
purposes — are ever to be united over veto restraint. In doing so, it is hoped
that by easing the tensions between the P5 and their attitudes to coercive ac-
tion under R2P’s Pillar Three, RVR can help repair the relationship between
P5 members and consequently promote a consistent demand to produce at
least some form of international response through the Security Council to all
R2P cases.

Second, adopting RVR can be in the interests of the P5 members themselves.
The Security Council is dependent on maintaining its own legitimacy in the

73 Vilmer, ‘The Responsibility Not to Veto), p. 342.

74  Arif Saba and Shahram Akbarzadeh, ‘The 1cc and R2P: Complementary or Contradicto-
ry?, International Peacekeeping (2020), DOI:10.1080/13533312.2020.1740057.

75  Roland Paris, ‘The “Responsibility to Protect” and the Structural Problems of Preventive
Humanitarian Intervention, International Peacekeeping 21(5): 569—603 (2014); Roy Alli-
son, ‘Russia and the Post-2014 International Legal Order: Revisionism and Realpolitik,
International Affairs 93(3): 519—43 (2017).
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international community.”® Where the Council fails to live up to its respon-
sibilities under R2P, its own authority comes into question. If the P5 are seen
to be in favour of progress towards Security Council reform, this may help to
strengthen the acceptance of their authority from the wider UN member-
ship. Linked to this, veto restraint should be viewed as a way to strengthen
the veto power and not to undermine it. As Vilmer notes, ‘repeated vetoes like
in the case of Syria undermine the authority and eventually the centrality of
the Security Council, restricting the veto gives it its full international effec-
tiveness’”” If the veto is to remain a meaningful tool for international man-
agement, then it requires acceptance by UN members. Reform may help to
strengthen this acceptance, meaning that veto reform is likely in the long-term
interests of the Ps5. Further, adopting RVR and improving the potential for
R2P action can satisfy the direct interests of the P5 too: serving their norma-
tive interest in preventing and responding to mass atrocity crimes, as well as
their instrumental interests such as stymying refugee flows and the growth of
international terrorism, which are both directly linked to outbreaks of mass
violence.”®

It cannot be conclusively determined if the RVR measures recommended
here could overcome the reservations of the three remaining P5 members cur-
rently opposed to veto reform. They could have an impact in the longer term
though. For instance, they could help to assuage fears in certain sections of
the international community — particularly non-P5 ‘BRICS’ states and other
medium powers — who have been troubled by the application of military force
in Libya, but who are supportive of the tenets of R2P more generally. By do-
ing so, the reform measures proposed here should theoretically be able to gar-
ner wider support, which as noted, would enhance the pressure on further P5
members for adopting veto restraint. The generally favourable attitude of the
United States towards R2P and China’s desire to be perceived as a responsible
world leader” offer potential openings for this political pressure to reap some
success. For instance, Odgaard has argued that China’s policy of ‘coexistence’
with liberal internationalist principles has meant that China is on occasion

76  lan Hurd, After Anarchy: Legitimacy and Power in the United Nations Security Council
(Princeton, NJ: Princeton University Press, 2007).

77  Vilmer, ‘The Responsibility Not to Veto), p. 343.

78  United Nations and World Bank, Pathways for Peace: Inclusive Approaches to Preventing
Violent Conflict (Washington DC: World Bank, 2018).

79  Rosemary Foot, ‘The State, Development, and Humanitarianism: China’s Shaping of the
Trajectory of R2P’, in Alex J. Bellamy and Tim Dunne (eds.), The Oxford Handbook of the
Responsibility to Protect (Oxford: 0UP, 2016), p. 938.

GLOBAL RESPONSIBILITY TO PRQTECT, 12 (2920385410410 30p1

via free access



RESPONSIBLE VETO RESTRAINT 407

willing to compromise on its non-interventionist preference.8? China’s rise as
a world power and desire to be perceived as a responsible leader®! perhaps of-
fers hope that it may one day accept a tempered form of veto restraint. More-
over, by only applying to measures short of sanctions and military force, RVR
would undermine arguments made by veto-casting members that interna-
tional action over an atrocity case is a prelude to authorising damaging mili-
tary force. As noted above this would prevent P5 members from being able to
cloak self-interest in the name of normative reasoning, such as for preserving
regional stability. With the safeguard against sanctions and military force of-
fered by RVR, if P5 members continued to veto proposed non-military mea-
sures then international pressure would mount as it would be clear that vetoes
were being cast simply to further the self-interest of the veto casting mem-
bers. This pressure would raise the political costs of vetoing. As Bellamy notes,
‘with sustained pressure, vetoes could be made so politically expensive that
the permanent members would consider employing them only when abso-
lutely necessary’82 Whether desire to avoid this pressure would be enough to
actively change P5 attitudes remains to be seen, and we can therefore only
theorise as to whether this proposal can feasibly overcome soft constraints in
the way of reform. Overall though, the tempered nature of the RVR recom-
mendation would seem better placed to satisfy the transitional cosmopolitan
test for overcoming soft constraints in the way of progress. Therefore, RVR of-
fers a more feasible avenue for progress than the Act Code or France-Mexico
initiative.

The RVR recommendation better satisfies the transitional cosmopolitan
tests for effectiveness and feasibility than the AcT Code and France-Mexico
initiative. In doing so, RVR attempts to help in establishing the middle posi-
tion for promoting progress, providing a recommendation which can help us
achieve a more consistent implementation of R2P. RVR attempts to satisfy the
transitional cosmopolitan approach by aligning the currently diverging posi-
tions of the P5 members vis-a-vis veto restraint, reducing the tensions in the
Security Council’s dual-responsibility, and promoting at least some R2P action
that can contribute to R2P’s stronger cosmopolitan application.

80  Liselotte Odgaard, ‘Responsibility to Protect Goes to China: An Interpretivist Analysis of
How China’s Coexistence Policy Made It a Responsibility to Protect Insider’, Journal of
International Political Theory 16(2): 231248 (2020).

81  Shaun Breslin, ‘China and the South: Objectives, Actors and Interactions), Development
and Change 44(6): 1273-1294 (2013), p. 1274; Vilmer, ‘The Responsibility Not to Veto’,
P- 349

82 Bellamy, World Peace, p. 186.
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4 Syria and the Necessity of RVR

We can identify an example of where the veto has been exercised over an R2P
case and use this as a hypothetical to explore the transitional cosmopolitan
value of the RVR recommendation. There are several cases where veto use has
restricted the Security Council’s response to human protection crises since
R2P was adopted in 2005.83 For instance, the Israel-Palestine crisis is one that
has seen multiple draft resolutions vetoed by the US since 2005, despite acts
of civilian targeting conducted by both sides likely constituting war crimes.34
These vetoed draft resolutions have included references to both parties’ obliga-
tion to uphold their commitments under the 1949 Geneva Conventions, calls
to ensure humanitarian aid to those in need, and condemnation of the use
of violence by both sides. Notably, none of these draft resolutions contained
direct references to the use of sanctions, 1CC referral or military force, mean-
ing that RVR could have applied if its requisite trigger system was met.8% Other
examples following this trend include vetoed draft resolutions on Myanmar,86
the Srebrenica genocide,3” and Venezuela.8® However, the most pertinent

83  ibid.

84 The Guardian, ‘1cc to Investigate Alleged Israeli and Palestinian War Crimes’, 20 Decem-
ber 2019, https://[www.theguardian.com/law/2019/dec/20/icc-to-investigate-alleged-israe
li-and-palestinian-war-crimes, accessed 23 May 2020.

85  See for example the most recent vetoed draft resolution over the Israel-Palestine crisis on
1 June 2018: S/2018/516, 1 June 2018. This draft resolution called on all parties to respect
international human rights and humanitarian law, deplored the use of violence against
civilians, and called for unhindered access of humanitarian aid. This draft resolution was
arguably stronger than some previously vetoed drafts in that it spoke to the willingness of
the Security Council to respond to cases of civilian targeting through ‘appropriate mea-
sures... in accordance with the Charter’ This may have implied a willingness to consider
robust measures such as a sanctions. However, no direct application of sanctions, 1cC
referral, or military action was called for, meaning that RVR could have applied.

86  S/2007/14, 12 January 2007. This draft resolution called on the Myanmar military to end
attacks on civilians, permit access to international humanitarian organisations, and seek
to provide more democratic representation for ethnic groups. Here RVR could have
applied.

87  S/2015/508, 8 July 2015. This draft resolution sought to condemn the genocide which oc-
curred in Srebrenica 20 years earlier, reaffirmed states’ international commitment to R2P
and the Genocide Convention, and called for accountability for those responsible for
genocidal actions. Here RVR could have applied.

88 S/2019/186, 28 February 2019. This draft resolution expressed concern at violence target-
ing civilians and attempts to block humanitarian aid. Notably, it did also call for the be-
ginning of a peaceful political transition following allegations of electoral corruption in
2018. BBC, ‘Venezuela Crisis: How the Political Situation Escalated’, 13 January 2020,
https://[www.bbc.co.uk/news/world-latin-america-36319877, accessed 24 May 2020. This
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example of where the veto has scuppered the Council’s response to an issue of
human protection issue comes from the crisis in Syria. This case is reflective
of a clear R2P crisis, wherein the international community — and in particular
the Security Council through its 16 vetoes to date — has often failed to live up
to its responsibility to protect. Most recently, on 7 and 10 July 2020, Russia and
China cast joint vetoes over Security Council draft resolutions which sought to
extend for six months the delivery of humanitarian aid into Syria through the
Bab al-Salam and Bab al-Hawa crossings in Turkey.8? Sherine Tadros, Amnesty
International’s Head of UN Office, described the vetoes as ‘despicable and dan-
gerous’ as for many Syrians, humanitarian aid is ‘the difference between hav-
ing food to eat and starving’.%° It is for draft resolutions such as these that veto
restraint is clearly morally necessitated and where the RVR mechanism could
readily be applied.”!

The example in this section focuses on the early part of the Syria crisis in
2011-12, specifically, on the first two Security Council draft resolutions that
were put forward and subsequently vetoed by Russia and China. The contrast
between these two draft proposals provides useful insight into the transitional
cosmopolitan value of RVR. The case demonstrates that were RVR in place at
the early part of the Syrian crisis, it would have been possible to pass R2P ac-
tion in the Council that may have helped ameliorate the situation.

On 4 October 2011, the Security Council put to vote its first draft resolution
for the Syrian crisis.?2 The draft received the requisite nine votes in favour, with
four abstentions. However, vetoes were cast by Russia and China, preventing
the resolution from being adopted. The draft declared that there had been
‘continued grave and systematic human rights violations and the use of force
against civilians by the Syrian authorities’93 The draft also called for access for

latter element of the draft resolution may have made RVR’s application more controver-
sial due to the potential link with Venezuelan regime change.

89  UN, In Two Separate Votes, Security Council Fails to Adopt Resolutions Extending Cross-
Border Mechanism for Humanitarian Aid Delivery into Syria), 10 July 2020, https://www
.un.org/press/en/2020/sc14246.doc.htm, accessed 10 August 2020.

90  Amnesty International, ‘UN: Russia and China Launch Despicable Veto of Lifesaving
Aid for Millions of Civilians in Syria, 7 July 2020, https://www.amnesty.org/en/latest/
news/2020/07/un-russia-and-china-launch-despicable-veto-of-lifesaving-aid-for-mil
lions-of-civilians-in-syria/, accessed 10 August 2020.

91  OnuJuly 2020, The Security Council did adopt Resolution 2533, extending the delivery of
humanitarian aid through the Bab al-Hawa Border Crossing for a further year. This com-
promise will allow for at least some aid to continue to be delivered into Syria. However,
relying on only one access point for humanitarian aid will make it less likely for aid to
reach all those in need.

92 S/2011/612, 4 October 2011.

93 ibid., p. 2.
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humanitarian work and human rights monitors. Importantly though, it also
stated that the Council would ‘consider its options, including measures under
Article 41 of the Charter’, referring to the option of applying sanctions against
Assad under the Council’s Chapter vII remit.* A second draft resolution was
put forward on 4 February 2012.9% This time, 13 members voted in favour of the
draft. Again though, China and Russia cast vetoes. The draft called for ‘an im-
mediate end to all violence’ in addition to granting humanitarian access.%¢
Again, it still sought to directly condemn the Syrian authorities. However, the
draft also reaffirmed the sovereignty and territorial integrity of Syria, whilst
specifically ruling out Article 42 measures (use of force). There was also no
mention made of Article 41 or potential sanctions. Notably though, the draft
resolution did declare that the Council [f]ully supports... the League of Arab
States’ 22 January 2012 decision to facilitate a Syrian-led political transition’,%”
which could be interpreted as a call for Syrian regime change. Regardless of
whether this clause actually equated to a direct call for regime change, it of-
fered an easy way for Russia and China to justify their vetoes.%8 This likely dem-
onstrates that the potential success of RvVR would also be dependent on careful
‘pen-holding’ and wording Council draft resolutions to avoid heavily conten-
tious demands; or possibly even a further stipulation in the RVR proposal that
it should not apply to calls for ‘political transition’ or other similarly worded
clauses.

Nevertheless, it is argued here that the use of the veto was a failure to meet
the Security Council’s responsibilities under R2P and human protection.
Crimes against humanity and war crimes were committed in Syria in this pe-
riod, a fact confirmed at the time by the UN High Commissioner for Human
Rights.%? Yet the Council failed to respond, with the vetoes leaving it effectively
‘paralyzed’190 Though one may argue that the use of the veto over the Syrian
case is reflective of the exact reason why the veto exists in the first place. Russia
perceives Syrian stability as one of its own vital interests, and so a threat to
this from another powerful state risks raising international tensions. Russia

94  ibid., p. 3 (emphasis added).

95  S/2012/77, 4 February 2012 (emphasis added).

96  ibid., p.1

97  ibid., para.7.

98  See Jason Ralph and Jess Gifkins, ‘The Purpose of United Nations Security Council Prac-
tice: Contesting Competence Claims in the Normative Context Created by the Responsi-
bility to Protect, European Journal of International Relations 23(3): 630—53 (2017).

99  Ved P. Nanda, ‘The Future under International Law of the Responsibility to Protect after
Libya and Syria, Michigan State International Law Review 21(1): 1-42 (2013), p. 15.

100 Thomas G. Weiss, ‘Military Humanitarianism: Syria Hasn't Killed It, Washington Quarterly
37(1): 7-20 (2014), p. 13.
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and China’s veto of the first draft resolution seems consistent with the purpose
of the veto. The first draft referred to the use of sanctions — albeit only an ac-
knowledgement that they would be considered — which can be viewed in the
wider context of the P3’s desire to see regime change in Syria.l®! This made
Russia and China’s rhetorical concerns well-founded, even if the drafts them-
selves were not aimed at regime change. As such, while the threat of sanctions
remained on the table with the first draft, the Chinese and Russian argument
is consistent and reasonable. Even though veto use may have contravened the
Council’s responsibility under R2P, a tension between this and the Council’s
responsibility to international peace was evident. Yet the same cannot be said
for the second draft resolution. The second draft explicitly ruled out coercive
measures and would have provided beneficial R2P action, such as humanitari-
an access and rhetorical condemnation of the Assad regime’s actions. As noted
above, these actions can help in protecting fundamental human rights, while
also contributing to the normative drive of R2P that atrocity crimes will not go
unpunished.!°? Further, the second draft resolution had been so toned down
from the first that there was little to suggest a conflict between the Council’s
dual responsibility.193 The exercise of the veto over the second draft was there-
fore a failure to meet the Council’s responsibility to act under R2P, and cannot
be excused by the argument of a tension between its dual responsibility.

The Syria case shows us that separating sanctions and the use of force from
Security Council resolutions is essential to realising R2P action in the future
where there is substantive normative disagreement regarding the use of force
and a conflict between the Council’s special responsibilities is evident; or
where major P5 interests are at stake. Whilst the tenets of R2P are generally
accepted, including by all P5 members, this is not enough to overcome such
conflicts of interest where the threat of military action exists.

In regard to the effect of RVR; as the first draft resolution over Syria related
to the potential for sanctions under Article 41, RvR would not have applied.
However, the second draft was significantly toned down from the first, explicitly

101 Jason Ralph, ‘What Should Be Done? Pragmatic Constructivist Ethics and the Responsi-
bility to Protect, International Organization 72(1): 173—203 (2018).

102 Pattison, The Alternatives to War.

103 One may argue that the call for ‘political transition’ in the second draft resolution risked
legitimising violent uprising by Syrian opposition. However, paragraph 3 of the resolution
also condemned ‘all violence, irrespective of where it comes from, and in this regard de-
mands that all parties in Syria, including armed groups, immediately stop all violence or
reprisals, including attacks against State institutions’ S/2012/77, para. 3. The explicit con-
demnation of violence from all sides counteracts claims that calls for political transition
legitimises violent uprising.
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ruling out the use of force and making no mention of potential sanctions. Were
RVR honoured then, the second draft resolution would have been passed. One
might observe that despite its cautious wording, Russia and China did still
veto the second draft resolution anyway. But the guarantee provided by RvVR
that the veto power would be maintained over any future consideration of
sanctions or military force, combined with the potential political costs of for-
going their RVR commitment, may have been enough to influence Russia and
China to avoid veto use. What this example demonstrates is that RVR can cre-
ate the space for atleast some R2P action in cases where P5 interests clash. This
is likely to be action well short of what would be the ideal Security Council re-
sponse, but this is still better than the complete failure to produce any action.
In opening up the space for action, RVR could help in the norm building of R2P,
helping to alter Council behaviour over time as an understanding of the need
to avoid veto use over less robust R2P actions is generated.

The argument here is that had a resolution of condemnation and humani-
tarian access been passed in the early days of the conflict, it would have pro-
moted human protection. As Gareth Evans argues; ‘the case for a condemna-
tory statement was overwhelming and had that been supplemented by the
kind of measures that were initially applied in Libya ... Assad would certainly
have been given cause for pause’.l%4 Action fostered by RvR may not itself be
particularly robust, but it can nevertheless help in ameliorating R2P crises. In
the Syria case, had the Security Council had been able to pass early action,
then Assad’s sense of impunity may have been reduced, potentially causing
him to scale back his campaign of force and helping to stymy the conflict be-
fore it spilled into all-out civil war. The use of diplomatic pressure can have a
meaningful effect. This is highlighted by Weiss who draws on the example of
the pressure applied against Assad following his later use of chemical weap-
ons.195 This particular diplomatic response backed Assad into a corner where
he was forced to comply, showing the effect diplomatic pressure can have
when applied by the international community. At the very least, the second
draft resolution would have permitted humanitarian access early on during
the crisis which would have actively worked to save human lives. Such steps
would have represented an attempt to meet the demands of cosmopolitan hu-
man protection. This would have satisfied the transitional cosmopolitan de-
mand for at least some action in response to a clear manifest failing of R2P

104 Gareth Evans, ‘The Consequences of Non-Intervention in Syria: Does the Responsibility
to Protect Have a Future?, in Robert W. Murray and Alasdair McKay (eds.), Into the Elev-
enth Hour: R2P, Syria and Humanitarianism in Crisis (Bristol: E-International Relations,
2013), p. 19.

105 Weiss, ‘Military Humanitarianism: Syria Hasn't Killed It} p. 17.

GLOBAL RESPONSIBILITY TO PROTECT, 12,(2920) 3855414 10,500

via free access



RESPONSIBLE VETO RESTRAINT 413

Pillar One; acknowledging that the whilst over the Syria case the ideal response
was not possible, it can still be possible to work amongst practical constraints
in order to promote some normatively desirable progress. Furthermore, as
noted, RVR does not in any way close down the potential for more robust R2P
action, rather, it would merely serve to make less controversial R2P action a
stronger possibility.

Less optimistically, it may simply be the case that due to the deep complexi-
ties of the Syria case, the potential link of the second draft resolution with a
call for regime change, or the instrumental ties between Russia and Assad, Rus-
sia and China would have vetoed the draft resolution anyway. Perhaps it is also
just simply too much to expect that a P5 member will ever forego its instru-
mental interests to promote R2P action. A more optimistic caveat, however,
could be that R2P crises of the future may not be quite so morally and politi-
cally complex as the Syria case. So long as there are not significant instrumen-
tal ties present, and rather only more normative opposition to the use of force
more generally, or only minor interests at stake, RVR can still help to promote
at least some R2P action in response to the crises of the future. For instance,
where a P member is sceptical of the interests of other Security Council mem-
bers, but only has minor interests at stake itself, it would seem fair to suggest
that they would be conducive to at least accepting action short of sanctions
and military force. Over time, as trust is rebuilt between the Ps, they may even
become conducive to accepting more robust action, so long as they have the
assurance provided by RVR that the need for veto restraint in the face of R2P
breaches does not equate to automatically authorising the use of coercive mili-
tary force. RVR can help in rebuilding the relationship between P5 members
which has been so heavily tarnished by the events in Libya and Syria. If hon-
oured by Russia and China, it can show the P3 members that it is possible to act
through the Council on R2P matters. And if the P3 members operate through
the Council and avoid unilateral action, they can show Russia and China that
they can be trusted to honour the purpose of the Council, and the veto power.
Without RVR or some other form of veto restraint measure, the Council seems
destined to fail to meet its R2P for any future crisis where competing P5 inter-
ests are at stake.

5 Conclusion

This article has argued for the adoption of an informal ‘Responsible Veto Re-
straint’ measure. This nuanced approach to altering recent AcT Code and
France-Mexico initiative proposals for veto restraint presents an avenue for
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veto reform that is transitional, appreciative of the purpose of the veto, and in
theory, able to help in overcoming Security Council inaction over contentious
R2P cases. While practical constraints — mainly the opposition of some of the
veto wielding states themselves — make veto reform difficult, the transitional
cosmopolitan view is that these constraints should not be interpreted as mak-
ing reform an inherent impossibility. It may be possible to achieve a degree of
veto restraint that can aid R2P in its application. However, the transitional cos-
mopolitan line requires that if we are to achieve this, we must temper expecta-
tions over what reform can help us achieve in the present, while fostering the
avenues through which further progress can be made. RVR, satisfying the re-
quirements of the transitional cosmopolitan tests for effectiveness and feasi-
bility for reform, attempts to help in establishing this transitional middle posi-
tion. This cannot aid in promoting action that would be perfect from a
cosmopolitan view, but at the very least it can signal the potential for progress
and act as a step in the normatively desirable direction offered by a cosmopoli-
tan approach to human protection.

The hard truth is that imposing veto restraint remains immensely difficult
with the attitudes of some P5 members remaining less than favourable. Per-
haps the case is that striking a transitional cosmopolitan balance for veto re-
form is too difficult: in attempting to make reform more feasible we perhaps
only undermine its potential effectiveness and vice versa. Finding the balance
between the two is immensely challenging, but certainly not something we
should give up on. While even a mild proposal like the one offered here has is-
sues, it has attempted to strike a balance by offering a transitional solution that
attempts to satisfy the concerns of P5 members that could still contribute to-
wards meeting the goals of R2P.

The success of veto reform will rest on continued campaigning in the UN,
wider advocacy groups, and particularly on the attitudes of the P5 members
themselves. Achieving reform will certainly not be an easy task. Yet efforts
must continue to be made if the Security Council is to be able to live up to its
responsibility to curb mass atrocities. It may be too premature to declare the
Council unfit for realising R2P, yet if it continues to fail to provide meaningful
action in the face of mass atrocities then the international community may
have no choice but to consider alternatives for implementing R2P action.
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