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[bookmark: _Hlk78370962]A. Introduction
1	Under what conditions do and should intra-EU migrants have access to welfare benefits? EU law strikes an increasingly politicised balance between free movement and national autonomy, shaping EU citizenship while impacting household and state budgets. This entry describes the legal framework for and debates on social security before turning to social assistance. 
B. Social Security Coordination
[bookmark: _Hlk110840596][bookmark: _Hlk111452595]2	Social security law revolves around two questions: who owes whom social security benefits and who owes whom social security contributions? In cases that are not confined to a single State, two further issues arise. First, which State’s law determines whether benefits or contributions are owed? Second, once the applicable law has been identified, how is it to be applied? Since the late 1950s, the answers to those questions are primarily found in a pair of regulations coordinating social security systems (‘the regulations’; for general studies, see eg Eichenhofer; Fuchs and Cornelissen; Kahil-Wolff; Pennings, 2009, 2015 A). Essentially, Regulation 883/2004 (previously Regulations 1408/71 and 3/58) lays down the rights and obligations of people and companies, whereas Regulation 987/2009 (previously Regulations 574/72 and 4/58) is concerned mostly with the institutional machinery. Those regulations are strongly intertwined with general free movement law—the free movement and equal treatment rights laid down in the Treaty on the Functioning of the European Union (‘TFEU’), as well as their limitations and conditions laid down in secondary law, in particular Directive 2004/38 (on the relationship between those norms, see eg Dougan; Hancox; Verschueren, 2012). 
3	The regulations aim to reconcile national autonomy in matters of social security with the free movement of persons. Member States enjoy the exclusive competence to determine the conditions for entitlement to benefits, provided they comply with EU law (eg Familienkasse Niedersachsen-Bremen, para. 58). EU free movement law does not dictate what benefits Member States offer or how they fund them (ie the material scope of the welfare state). Rather, it impacts the personal scope of the welfare state, and, more specifically, its international scope, by facilitating migrants’ access to benefits. 
[bookmark: _Hlk111803094]4	This section opens with the regulations’ scope: to what benefits, to whom and where do they apply? It then discusses the main conflict rules, which determine which State’s law applies to a particular person, before turning to the general principles that modify that law. This section ends with a brief overview of some specific rules for sickness benefits, old-age pensions and family benefits.
[bookmark: _Hlk78294463]1. Scope
(a) Material scope
5	What benefits do the regulations cover? It is settled case-law that 
‘a benefit may be regarded as a social security benefit if it is granted to the recipients, without any individual and discretionary assessment of personal needs, on the basis of a legally defined position and relates to one of the risks expressly listed in Article 3(1) of Regulation No 883/2004’ (Commission v Slovak Republic, para. 47). 
[bookmark: _Hlk482639728][bookmark: _Hlk482639648]6	The overwhelming majority of welfare benefits offered by Member states are non-discretionary. The main criterion therefore relates to the risk. For instance, unemployment benefits cover the risk of being involuntarily out of work, while capable of working. Regulation 883/2004 covers all traditional branches of social security: sickness benefits; maternity and equivalent paternity benefits; invalidity benefits; old-age benefits; survivors’ benefits; death grants; benefits in respect of accidents at work and occupational diseases; unemployment benefits; and family benefits (Art. 3 Regulation 883/2004). The regulations also govern pre-retirement benefits and special non-contributory cash benefits.
[bookmark: _Hlk111451724]7	The legal form further delineates the scope of the regulations. They apply to ‘all legislation’ concerning those branches of social security. The notion of ‘legislation’ is ‘remarkable for its breadth’ (van Roosmalen, para. 28), but covers neither collective labour agreements nor international conventions (Art. 1(l) Regulation 883/2004; Grana-Novoa). 
8	In sum, Regulation 883/2004 applies to all statutory social security, regardless of whether it is seen as social security domestically or how it is funded (Art. 3(2)-(3) Regulation 883/2004; eg Hliddal and Bornand, para. 47). 
[bookmark: _Hlk111452832][bookmark: _Hlk111452647]9	Some borderline issues receive scholarly and political attention. The CJEU qualified long-term care benefits, which cover the risk of dependency upon others for everyday activities, as atypical sickness benefits (Molenaar; da Silva Martins). But do the rules designed for healthcare and cash sickness benefits lend themselves to being transposed to long-term care benefits (see eg Jorens (ed), Spiegel (ed), Fillon and Strban)? In the same vein, the CJEU’s categorisation of child-raising allowances as family benefits has prompted debate as to whether the rules need finetuning to account for their particularities (see eg Holm). Both issues are addressed in the Commission’s (thus far unsuccessful) proposal for amending the social security regulations (Commission, 2016; the latest available text is an agreement reached in trilogue that failed to garner a qualified majority: General Secretariat of the Council). Besides, there are calls to subject maintenance grants for students and social assistance to the regulations or rules modelled on them (see eg van der Mei, 2015; Vonk). Furthermore, it can be unclear where social security benefits (in particular family benefits) end and tax advantages (in particular for families) begin (see eg Spiegel, Daxkobler, Strban and van der Mei). Access to benefits falling outside the scope of the regulations can be facilitated by the free movement and equal treatment rights of the TFEU, Regulation 492/2011 and Directive 2004/38. 
[bookmark: _Hlk78370952](b) Personal scope
10	There are three limits to the personal scope of the regulations. First, persons must be in a situation that is not limited in all respects to one Member State (Petit). 
[bookmark: _Hlk111452877]11	The second boundary concerns nationality. The regulations apply to EU citizens, the nationals of non-EU EFTA States and some UK nationals (Art. 2(1) Regulation 883/2004; Decision 76/2011 of the EEA Joint Committee; Decision 1/2012 of the EU-Swiss Joint Committee; the Withdrawal Agreement). The nationality condition is lifted for stateless persons and refugees residing in a Member State (Art. 2(1) Regulation 883/2004); and for third-country nationals who legally reside in a Member State (Art. 1 Regulation 1231/2010, which does not apply to Denmark). 
[bookmark: _Hlk89065891][bookmark: _Hlk89065879][bookmark: _Hlk89065920]12	Lastly, the person concerned must be ‘or have been subject to the legislation of one or more Member States’ (Art. 2(1) Regulation 883/2004). This subjection can take various forms. Insurance against a singular risk would suffice (eg Mouthaan). While under Regulation 1408/71, affiliation to a professional social security scheme was decisive, Regulation 883/2004 covers all insureds, whether economically active or not. The decision to include economically inactive persons lies entirely in the hands of the Member States, as long as they abide by the principle of non-discrimination on grounds of nationality (eg Coonan, para. 12). They can and do set requirements of occupational status for certain branches of social security, such as unemployment benefits and benefits in respect of accidents at work and occupational diseases. Other branches, such as healthcare and family benefits, are typically open to all (lawful) residents, irrespective of occupational status or history (Missoc). 
13	Regardless of their nationality, the family members and survivors of the above groups also derive protection from the regulations (see further Cabanis-Issarte, para. 34).
[bookmark: _Hlk78370943](c) International scope
[bookmark: _Hlk111452889][bookmark: _Hlk111707533]14	The regulations primarily coordinate the social security systems of the Member States. They cover workers active outside the territory of the Union ‘as long as the employment relationship retains a sufficiently close connection with that territory’ (SF, para. 22). EU agreements with third countries make provision for social security coordination (see Melin (2020), Chapter 2). The main instances of ‘export’ of the regulations concern the EEA, Switzerland and the UK (Decision 76/2011 of the EEA Joint Committee; Decision 1/2012 of the EU-Swiss Joint Committee; the Withdrawal Agreement; the Protocol on Social Security Coordination of the Trade and Cooperation Agreement). 
[bookmark: _Hlk78370936]2. Which Member State’s law is applicable?
15	For those who fall within the scope of Regulation 883/2004, the conflict rules laid down in its Title II designate the law that determines benefit rights and contribution duties. 
[bookmark: _Hlk78370932](a) The lex loci laboris
16	The general conflict rule for economically active persons is the lex loci laboris: ‘a person pursuing an activity as an employed or self-employed person in a Member State shall be subject to the legislation of that Member State’ (Art. 11(3)(a) Regulation 883/2004). 
[bookmark: _Hlk111452707][bookmark: _Hlk111627292][bookmark: _Hlk111627276]17	The lex loci laboris fits well with national and international law: work is a major gateway to social security at national level (Missoc) and bilateral social security agreements tend to be based on the lex loci laboris (eg Spiegel, 33). Moreover, the idea that the State of (habitual) work should regulate employment relationships also dominates labour law and tax law (Art. 8 Regulation 593/2008; Art. 15 OECD Model Tax Convention on Income and on Capital 2017; Van Hoek, 455-460). The lex loci laboris also chimes with primary law. It realises the free movement of workers by entitling them to equal social protection in the State in which they work. As a result, workers are often subject to the social security system of the Member State to which they are (most) closely connected. The lex loci laboris is an emanation of market solidarity (see de Witte, Chapter 3). It also enables fair competition (see eg Pennings, 2005). Employers cannot reap a competitive advantage by hiring a migrant worker instead of a local worker or vice versa: the same social security contribution duties apply, regardless of the employee’s place of residence or the employer’s place of establishment (see Verschueren, 2008, 186-187). 
18	The dominance of the lex loci laboris has been questioned in respect of some Member States and some workers. The Member States adopting the initial social security regulations operated systems in which work, and not mere residence, brought about social protection (eg Cornelissen, 1997, 212). When enlargement and welfare state reform brought about a rise in residence-based social security schemes, the choice for the lex loci laboris seemed less self-evident. While calls to subject workers to the laws of their State of residence rather than their State of work have quietened down (for references and evaluation, see Pennings, 2005, 76-79), there remains discussion as to whether the lex loci laboris negatively affects residence-based systems (see Erhag). 
19	An issue that came to the fore more recently relates to atypical employment that attracts very little social security protection. Subjecting non-resident atypical workers to the social security system of their State of work can cut them off from the more protective system of their State of residence (contrast van den Berg and Others with the Opinion of AG Sharpston in those cases and the Opinion of AG Szpunar in Franzen). Two assumptions underlying the lex loci laboris then prove to be shaky, as is illustrated by the facts of van den Berg and Others, involving claimants residing in the Netherlands. First, the lex loci laboris does not, in such cases, generate meaningful social protection. For instance, a single mother lost her Dutch family benefits because she started to work for 20 hours per week as a hairdresser in Germany; due to her very low earnings, she was only insured against occupational accidents in Germany. Working diminished her social security protection. A second unrealised assumption is that the lex loci laboris subjects people to the social security law of a Member State to which they are strongly connected. Three days of on-call work in Germany per month suffice to shift from Dutch to German law, but not to forge a stronger connection with Germany than with the Netherlands. This is but one of several issues arising from the application of the regulations’ conflict rules to an increasingly flexible and digital labour market (see eg Strban, Carrascosa Bermejo, Schoukens and Vukorepa; van der Mei and van Ooij).
[bookmark: _Hlk78370923](b) The posting rule
20	The lex loci laboris is flanked by further conflict rules deemed more appropriate for certain groups. A first such rule is laid down in Article 12 Regulation 883/2004. This posting rule enables persons to temporarily work in a Member State while remaining subject to the social security law of another Member State. In short, an employer normally carrying out its activities in one Member State can post its employees to another Member State to perform work on its behalf for up to two years. Persons who normally exercise a self-employed activity in one Member State can avail of the posting rule to pursue a similar activity in another Member State for up to two years. The posting rule avoids the frequent changes in the applicable law—and the ensuing complications—that the lex loci laboris would entail. In so doing, it aims ‘to promote freedom to provide services’ (Fitzwilliam, para. 28).
21	Posting is a growing phenomenon (De Wispelaere, De Smedt and Pacolet, 29-30) that elicits strong sentiments. Even though the debate in social security law may seem insipid when compared to that in post-Viking and Laval labour law, they cover overlapping ground. Politically, there is an East–West divide. In the ‘old’ Member States—often the destination of posted workers—and in academic circles, there is a concern that posting is, or at least can be, used as a vehicle for social dumping, undermining the social protection and free movement rights of workers while distorting competition on the labour market (see eg Verschueren, 2008). Posted workers might be subjected to the social security system of a State with which they have only tenuous connections (see Rennuy, 2021, 22-25). Others retort that posting increases the employability of posted workers while providing companies based in ‘new’ Member States with a wholly legitimate competitive advantage (see eg Bottero). The controversy concerns, not the existence of a posting rule—widely recognised as a key component of a pan-European labour market—but rather its modalities (ie maximum duration and other conditions—see Pieters, 195-196; Rennuy, 2021; Schoukens and Pieters, 107), effects (ie which Member State sets the contribution rates—see Pennings, 2015 B, 333-334; Pieters and Schoukens, 109) and enforcement (ie whether the posting conditions are adequately monitored—see below). 
[bookmark: _Hlk78370918][bookmark: _Hlk92440152](c) The multi-activity rules
22	The lex loci laboris is ill-suited for the rising number (De Wispelaere, De Smedt and Pacolet, 41-42) of people who normally work in two or more Member States: it subjects them to their laws, whether concurrently (eg where they work mornings in one State and afternoons in another) or successively (eg where they work on alternate days in each). Neither is the posting rule appropriate for durable work patterns. Therefore, Article 13 Regulation 883/2004 provides a set of conflict rules for those who normally pursue their activities in more than one Member State. It often subjects them to the law of the State where they both reside and pursue a substantial part of their activities. 
23	Long neglected, Article 13 Regulation 883/2004 has drawn some attention of late. Its complexity and ambiguity have been pointed out (see Paolin; van Ooij). Questions have been raised as to whether it is fit to deal with the increase in telework during and after the Covid-19 pandemic: should non-resident workers who (have to) work at home shift to the social security system of their State of residence? Finally, Article 13 has been criticised because it can subject workers to the law of a Member State with which they have tenuous connections while enabling employers to effectively choose the applicable law (Rennuy, 2021, 25-29). 
[bookmark: _Hlk78370912](d) The lex loci domicilii
24	Article 11(3)(e) Regulation 883/2004 subjects people to the law of their Member State of habitual residence. It applies to people who are not covered by any other conflict rule—mainly economically inactive persons. The place of a person’s habitual residence is ‘where the habitual centre of their interests is to be found’ (Swaddling, para. 29). Article 11 Regulation 987/2009 codifies indicators of habitual residence. 
25	The lex loci domicilii ensures that social protection is afforded by the State to which a person is (most) closely connected, as determined on the basis of ‘an overall assessment of all available information’ (Art. 11 Regulation 987/2009). At the same time, that provision sidesteps a common pitfall of such assessments—divergent interpretations leading to the designation of more or less than one State—by obliging the Member States involved to agree upon a single place of residence.
26	One of the main controversies around the lex loci domicilii concern unemployment benefits: should non-resident workers who become unemployed receive the benefits of their current Member State of residence or their last Member State of work (see eg Cornelissen, 2007; Pennings, 2020)? The issue is prominent in the reform package under negotiation.
(e) Who decides which law applies?
27	There are two approaches to the interpretation and application of the above conflict rules. The first lets each Member State that so wishes apply the conflict rules to ascertain whether a person is subject to its law. Problems arise when Member States disagree. Two Member States might deem each other’s law to be applicable to a person and therefore deny them social security protection; or deem their own law to be applicable to them, resulting in double social security contribution duties. 
28	The alternative approach to decision-making avoids such complications and increases legal certainty by enabling a Member State to impose its interpretation of the conflict rules on other Member States. With few exceptions, whichever social security institution first delivers a Portable Document A1 (‘Portable Document’) not only certifies that its law applies, but also prevents the social security institutions and courts of other Member States from finding otherwise (Art. 5 Regulation 987/2009; Herbosch Kiere). As long as no such document is issued, the first approach applies. 
29	In theory, a social security institution must ‘carry out a proper assessment of the facts’ before issuing a Portable Document, and reconsider it and, where appropriate, withdraw it upon request from other Member States (Fitzwilliam, para. 51; Art. 5 Regulation 987/2009). In practice, Portable Documents tend to be delivered without much by way verification and requests for reconsideration tend to fall on deaf ears (Rennuy, 2020). As a result, Portable Documents that wrongly label workers as posted, issued with little to no verification as to whether the posting conditions are satisfied, bind the Member State where they work, whose law should apply. Concretely, workers are excluded from the (possibly more generous) social security system of the Member State to which they are posted; that State is deprived of social security contributions; and the employer pays (possibly lower) social security contributions in the wrong Member State. 
[bookmark: _Hlk111627525]30	The practical importance of this issue has grown in line with the steep increase in the number of Portable Documents—from 1.5 million in 2012 to 4.5 million in 2019 (De Wispelaere, De Smedt and Pacolet, 24). A widespread view is that the Portable Documents should be more reliable. The recent launch of the European Labour Authority and, if adopted, the reform package should further this goal (Regulation 2019/1149; General Secretariat of the Council; Rennuy, 2020). Another argument is that Portable Documents should be less binding (see Rennuy, 2022). In Altun, the CJEU somewhat relaxed the binding effect by enabling the courts of the Member State of destination to disregard fraudulent Portable Documents under conditions that have been criticised as overly strict.
[bookmark: _Hlk78370872]3. How is the applicable law to be applied? 
31	The competent Member State should apply its law as per usual in order to determine the entitlement to benefits and the liability for contributions, albeit with certain modifications required by the regulations and general free movement law. The regulations combine general principles that apply to all branches of social security (found in Title I of Regulation 883/2004) with refinements per type of benefit (found in its Title III as well as Regulation 987/2009). This section discusses the general principles (see further eg Cornelissen, 1996; Jorens and Van Overmeiren; Rennuy, forthcoming; Van Raepenbusch, 2001).
[bookmark: _Hlk78370901](a) The principle of equal treatment
[bookmark: _Hlk111452737]32	The principle of non-discrimination is the linchpin of social security coordination. It is crucial for guaranteeing migrants continuous social protection. Just like other, overlapping, prohibitions on nationality discrimination (eg Art. 45(2) TFEU; Art. 7(2) Regulation 492/2011; Art. 24 Directive 2004/38), Article 4 Regulation 883/2004 bans both direct and indirect discrimination, unless it is justified by legitimate, suitable and proportionate grounds of public interest. The CJEU long wielded that provision robustly with a view to denationalising and deterritorialising the welfare state. More recently, the CJEU effectively made reliance upon Article 4 Regulation 883/2004 conditional upon the possession of a right to reside under EU (rather than national) law (Dano; Commission v United Kingdom; CG). A rich debate, which will be introduced below, ensued. 
(b) The principle of aggregation
33	All Member States make social security protection dependent upon the passing of time. Many benefits are awarded only to those who have completed periods of insurance, (self-)employment or residence on the national territory. For instance, entitlement to old-age pensions is not immediate and their amount is often proportionate to the length of the pensioner’s career. The principle of aggregation—required by Article 48 TFEU and laid down in Article 6 Regulation 883/2004—does not prohibit such waiting periods, but rather obliges Member States to treat periods completed in other Member States as if they had been completed under their own law. Although the principle of aggregation attracts little direct commentary (see eg Fuchs, de Cortázar, Kahil and Pöltl; Rennuy, 2011, 303-309), waiting periods take centre stage in academic and political discussions on access to benefits (see Rennuy, 2019). 
(c) The principle of equal treatment of benefits, income, facts and events
34	Member States require not only periods but also other facts to take place on their own territory or within their own legal order. For instance, early old-age pensions might be granted to those in receipt of domestic unemployment benefits. On the basis of the principle of non-discrimination, the CJEU has obliged Member States to assimilate foreign unemployment benefits and, more broadly, facts (eg Öztürk). In 2004, the EU legislator codified this case-law into a new principle of ‘equal treatment of benefits, income, facts or events’. Article 5 Regulation 883/2004 provides: 
‘Unless otherwise provided for by this Regulation and in the light of the special implementing provisions laid down, the following shall apply:
(a) where, under the legislation of the competent Member State, the receipt of social security benefits and other income has certain legal effects, the relevant provisions of that legislation shall also apply to the receipt of equivalent benefits acquired under the legislation of another Member State or to income acquired in another Member State;
(b) where, under the legislation of the competent Member State, legal effects are attributed to the occurrence of certain facts or events, that Member State shall take account of like facts or events occurring in any Member State as though they had taken place in its own territory.’
35	The scholarship focuses on the principle’s meaning, its roots in and connections with the principle of equal treatment, its place in EU social security law and its impact on the territorial boundaries of the welfare state (see Pöltl, Eichenhofer and Garcia de Cortázar; Rennuy, 2011).
(d) The principle of export
36	States are strongly attached to residence conditions, which serve, in the first place, to tie social protection to integration. Residents reach a degree of social integration that can be hard to attain for non-residents. Another reason not to export benefits is that the verification of the fulfilment of eligibility conditions is more difficult abroad than on the national territory. 
[bookmark: _Hlk111109523]37	Article 7 Regulation 883/2004 waives residence clauses for cash benefits. Derogations from this principle of exportability of cash benefits must be interpreted strictly (Jauch, para. 21). Three benefits in cash do not have to be exported: special non-contributory cash benefits; supplements on minimum pensions; and, in specific circumstances, supplements on family benefits for children residing abroad (Art. 58, 68(2) and 70 Regulation 883/2004). Unemployment benefits are exportable only for three to six months, and longer periods for some categories of non-resident workers (Chapter 6 of Regulation 883/2004). Most contentious are the exportability of unemployment benefits (see eg Cornelissen, 2007; Pennings, 2020) and family benefits (discussed below), as well as cases in which the CJEU derived further rights to export from the free movement provisions of the Treaty (see Dougan; Hendrix; Stewart; A, 2018).
(e) The Petroni principle
38	The regulations generally protect migrants more than national law. EU law then displaces conflicting national law. However, national law can be more favourable to migrants than EU law. For instance, a person might be entitled to a higher old-age pension under national law than under EU law. Should the regulations displace such national law, they would hinder free movement, harming one of their chief goals. The CJEU decided this tension between the letter of the regulations and their spirit in favour of the latter: national law prevails where, taken in isolation, it is more favourable than if it were supplemented by EU law. The higher pension is due, even if EU law provides otherwise. ‘Regulation No 1408/71 may not be interpreted as prohibiting national legislation from granting social security benefits broader than those provided for by the application of that regulation’ (Borowitz, para. 24). EU law cannot corrode rights that exist by virtue of domestic law only. This is a judge-made principle of inviolability of purely national rights. When invoked against the competent State, it tends to be referred to as the ‘Petroni principle’, after the landmark case in which the CJEU invalidated a provision of Regulation 1408/71 because it curtailed purely domestic rights. Once described as ‘perhaps the most controversial aspect’ of international social security law (Forde, 23), it now attracts relatively little scholarly attention (see Bokeloh; Rennuy, 2013, in particular 1227-1229). Its application to the non-competent Member State, however, is still the subject of lively debate, as will become apparent in the next section.
(f) The principle of exclusivity
39	The principle of exclusivity is laid down in Article 11(1) Regulation 883/2004: ‘Persons to whom this Regulation applies shall be subject to the legislation of a single Member State only.’ Accordingly, the complications that would arise from the concurrent application of laws rooted in two or more legal orders are averted. 
40	The principle, which enjoys broad support in the literature (see Rennuy, 2019, 1581-1585), is subject to derogations. The EU legislature allocates competence to more than one Member State for certain benefits, such as old-age pensions. As discussed below, a pensioner whose career extended across several Member States receives partial pensions from each (rather than a single pension from the State in which they last worked). 
41	The CJEU carved out further exceptions from the principle of exclusivity (see Rennuy, 2013). In Bosmann, it activated the principle of inviolability of purely national rights against States other than the competent one. That principle is particularly powerful in that setting: since a non-competent State (eg the Member State of residence of a frontier worker) must not pay benefits by virtue of the regulations, any purely national right is more favourable than the regulations. 
42	What if there is no entitlement under the national law of the non-competent Member State? In cases like Hudziński and Wawrzyniak, the Grand Chamber went beyond Bosmann. Even though Mr Wawrzyniak was not entitled to the disputed benefit under German law, the CJEU considered that Germany, which was not competent, infringed the free movement of workers by rejecting his claim. By contrast, in van den Berg and Others, the Grand Chamber found that the free movement of workers does not require the non-competent Member State to insure frontier workers residing on its territory. 
4. Benefit-Specific Rules
43	The conflict rules and general principles are fleshed out, and sometimes modified, by the benefit-specific rules of Title III of Regulation 883/2004 as well as Regulation 987/2009. This section briefly sketches some of the rules applicable to sickness benefits, old-age pensions and family benefits, because they account for the largest spending and their coordination is distinct.
(a) Sickness benefits
44	The regulations cover healthcare, defining sickness benefits in kind as being ‘intended to supply, make available, pay directly or reimburse the cost of medical care and products and services ancillary to that care’ (Art. 1(va)(i) Regulation 883/2004). The regulations also coordinate sickness benefits in cash, which do not cover costs related to healthcare, but rather replace lost income (or more broadly provide financial support) to enable the sick person and their family members to maintain their living standards (Acereda Herrera, para. 33). As mentioned above, sickness benefits also encompass long-term care benefits, whether in kind or in cash.
45	Cash sickness benefits are governed by the law of the competent Member State (designated by the conflict rules of Title II) and exported to patients residing or staying in another Member State. 
[bookmark: _Hlk111452845][bookmark: _Hlk111109665]46	Unlike cash benefits, healthcare (→Cross-Border Healthcare Under Regulation 883/2004) cannot be exported as such. Therefore, non-residents are entitled to healthcare in their Member State of residence, on behalf and at the expense of the competent Member State (Art. 17 Regulation 883/2004). Citizens staying outside their Member State of residence (eg on holiday) may unexpectedly need healthcare. The regulations create a right to such unplanned healthcare, facilitated by the European Health Insurance Card (Art. 19 Regulation 883/2004). Finally, patients might travel in order to obtain healthcare abroad. Article 20 Regulation 883/2004 allows Member States to subject planned healthcare to authorisation requirements. In Kohll and its progeny, the CJEU interpreted the free movement of services as vesting a right to seek non-hospital healthcare abroad without authorisation and send the bill home. Directive 2011/24 codifies and specifies this case-law (→Cross-Border Healthcare Under Article 56 TFEU and the Patients’ Rights Directive).
47	Although their number pales in comparison with unplanned treatments, planned treatments have given rise to vigorous debate. A worry is that the right to seek treatment abroad diverts finite resources from immobile to more privileged mobile citizens (see eg Newdick, 1646). It is also feared that the individualism and consumerism encouraged by the right to cross-border healthcare could detrimentally affect the communitarian values of trust, community and reciprocity that underpin social solidarity (see Newdick). Besides, there are concerns that courts are usurping the decision-making powers of the legislature in the distribution of resources (see eg Newdick, in particular 1651-1653). The two lines of argument meet: can courts truly do justice to nebulous yet important communitarian values (see Davies, 114 and following)? Drawing upon the work of Albert O Hirschman, Gareth Davies argues that privileged patients who are offered the option to exit the healthcare system will be less inclined to lobby that system, leading to a general decline or stagnation in the quality of healthcare (see Davies, in particular 112-114). Clemens M Rieder, on the contrary, writes that patient mobility leads only to a partial exit: since mobile patients rely on the system of their State of affiliation for reimbursement, they maintain a stake in its maintenance and improvement (see Rieder, 130). He argues that the threat of exit amplifies patients’ voice; therefore ‘a system that allows for exit is more sensitive to critique and flaws occurring in the system’ (Rieder, 134). 
(b) Old-age pensions
48	While mandatory, statutory old-age pension schemes represent very large social protection expenditure at national level, their intricate coordination at European level has received scant attention since its reform in 1992 (for an isolated example, see Verschueren, 2009). The approach to cash sickness benefits—one Member State bears the entire burden, irrespective of the length of time the beneficiary was connected to it—governs a number of social security benefits, but is inadequate for old-age pensions. It would expose retirement schemes to circumvention: as retirement age is fully predictable and old-age pensions are life-defining, citizens could be tempted to move in the very last stages of their career, so as to obtain an attractive pension. This would sever the link between funding (during career) and benefit (after career). Instead of obliging a single Member State to award a full benefit, as if the migrant had never left its territory, Chapter 5 of Regulation 883/2004 requires every State that once was competent to grant a pension, the amount of which reflects the duration of its competence. Moving to another State two years before retiring will yield a pension, albeit a modest one. Responsibility for pensions is diffracted across several States. The sum of the resulting partial pensions corresponds to the pensioner’s occupational and residential history. 
(c) Family benefits
49	Unlike other social security benefits, family benefits target a family unit rather than an individual. Regulation 883/2004 first determines the law applicable to each member of the household. That law is then applied, taking into account the principles laid down in Articles 4–7 Regulation 883/2004. Where more than one Member State awards benefits in respect of the same child and period, the regulations do not so much prevent overlapping as organise it. Article 68 Regulation 883/2004 ranks the Member States. The first State pays its entire benefit. Where the benefit of the second-in-rank is higher, it awards a supplement equal to the difference between the two amounts. The third and following Member States proceed accordingly. As a result, the family is guaranteed to receive the highest amount available in the competent States of its members.
[bookmark: _Hlk92277996]50	A number of questions have occupied judges, academics and lawmakers: who is a family member, what rights do family members derive from one another, and how is the supplement calculated (see eg Holm; Strban; Strban, Spiegel and Schoukens)? The issue that stands out is the export of family benefits (see eg Blauberger, Heindlmaier and Kobler). In the run-up to the Brexit referendum, then UK Prime Minister David Cameron argued that child benefits should not be paid across borders—a view that had been expressed in some academic quarters (Christensen and Malmstedt, 106; Pieters, 191, 193). The New Settlement for the UK within the EU envisaged that the Commission would propose to introduce in Regulation 883/2004 an option to index child benefits to the circumstances in the child’s Member State of residence. That agreement is legally defunct due to the outcome of the referendum; the CJEU held that, had it been adopted, it would have been contrary to Article 45 TFEU and therefore invalid (Commission v Austria, para. 57). In that case, the CJEU found the linkage of the amount of Austrian family benefits to the cost of living in the child’s State of residence to be incompatible with EU law. 
C. Social Assistance
51	In social policy terms, social assistance covers a range of residual benefits in cash (ie minimum subsistence benefits) and in kind (eg services for homeless people) covering the risk of need (or poverty). Minimum subsistence benefits have long occupied EU institutions. Universal minimum subsistence benefits, which cover only the risk of need, always were excluded from the scope of the social security regulations (Art. 3(5)(a) Regulation 883/2004). Categorical minimum subsistence benefits cover not only the risk of need, but also a social security risk such as old age or disability, taking the shape of income- or means-tested benefits for elderly or disabled people. As they straddle the border between ‘pure’ social assistance and ‘pure’ social security, the CJEU brought them within the scope of the social security regulations for certain people (Frilli). The EU legislator later created specific rules for such ‘special non-contributory cash benefits’: the Member State of residence is competent, without having to export (now Art. 70 Regulation 883/2004). These interventions by the CJEU and the EU legislator gave rise to lively debates, which have since subsided (see eg van der Mei, 2002). The distinction between universal and categorical minimum subsistence benefits lost some importance due to the erosion of the protection afforded by the regulations in CJEU case-law. Access to all minimum subsistence benefits now depends primarily on the categories of general EU free movement law (see below; space precludes analysis of groups such as jobseekers). Access to special non-contributory cash benefits in particular is facilitated by Articles 4, 5 and 6 Regulation 883/2004.
[bookmark: _Hlk88827685]1. Economically active EU citizens
[bookmark: _Hlk111452807]52	Workers, self-employed persons and their family members enjoy strong protection against discriminatory and non-discriminatory obstacles when claiming social advantages such as minimum subsistence benefits (Art. 45 TFEU; Art. 7(2) Regulation 492/2011; Art. 24(1) Directive 2004/38). This enables them to overcome not only nationality conditions, but in principle also territorial conditions such as waiting periods (van der Mei, 2003, 129-130, 138-139; see however Giersch). One of the outstanding issues is whether residence conditions are lawful. The CJEU accepted that the EU legislator could make categorical minimum subsistence benefits non-exportable (Snares). In Hendrix, it held that a refusal to export such a benefit might be disproportionate for a worker who had ‘maintained all of his economic and social links to the Member State of origin’ (at para. 58). Before Hendrix, the European Commission and academics had argued that national residence conditions are lawful for universal minimum subsistence benefits (Commission, 2001, 10-11; van der Mei, 2003, 165-167). 
[bookmark: _Hlk88827700]2. Economically inactive EU citizens
53	In comparison to their economically active counterparts, economically inactive EU citizens benefit from a principle of equal treatment that is narrower in scope and weaker in strength. To fall within its scope, such citizens must establish a qualifying right to reside. Those who clear that hurdle might have to defeat objective justifications that Member States can put forward. In particular, a Member State can require applicants for its benefits to have a ‘genuine link’ with it (eg A, 2018; see further eg Dougan; O’Brien, 2008). 
[bookmark: _Hlk92549123][bookmark: _Hlk92549136]54	Directive 2004/38 is the main source of residence rights for economically inactive EU citizens. The initial right to reside for up to three months is unconditional, but not qualifying: Member States may deny its holders social assistance (Art. 6 and 24(2) Directive 2004/38). The strongest right to reside is in principle available after five years of continuous and lawful residence (Art. 16 Directive 2004/38). This right of permanent residence comes with full protection against nationality discrimination and its holders may be assumed to have a genuine link. 
55	Between the end of the initial right to reside and the acquisition of the permanent right to reside, Article 7(1)(b) Directive 2004/38 grants economically inactive EU citizens a right to reside on condition that they ‘have sufficient resources for themselves and their family members not to become a burden on the social assistance system of the host Member State […] and have comprehensive sickness insurance cover in the host Member State’. Each of these conditions has been litigated.
56	As regards comprehensive sickness insurance cover, the CJEU held that the host State, competent under the lex loci domicilii, cannot refuse to affiliate economically inactive EU citizens to its healthcare system (A, 2021). However, as long as that State complies with the principle of proportionality, it can make such affiliation subject to the payment of contributions or the possession of comprehensive private sickness insurance.
57	The CJEU construed the social assistance system 
‘as covering all assistance introduced by the public authorities, whether at national, regional or local level, that can be claimed by an individual who does not have resources sufficient to meet his own basic needs and the needs of his family and who, by reason of that fact, may become a burden on the public finances of the host Member State during his period of residence which could have consequences for the overall level of assistance which may be granted by that State’ (Brey, para. 61). 
58	In Dano, the CJEU narrowed the scope of equal treatment under Article 24(1) Directive 2004/38 by ruling that ‘a Union citizen can claim equal treatment with nationals of the host Member State only if his residence in the territory of the host Member State complies with the conditions of Directive 2004/38’ (at para. 69). This finding is not mitigated by primary law, be it the provisions on EU citizenship, the principle of equal treatment laid down in Article 18 TFEU, the principle of proportionality, or the Charter. Neither is it tempered by the applicability of Article 4 Regulation 883/2004 to special non-contributory cash benefits. Accordingly, the very EU citizens who need social assistance most (because they lack sufficient resources) can be excluded from it, precisely because their financial difficulties disqualify them from having a right to reside and therefore a right to equal treatment.
[bookmark: _Hlk87291845]59	While a right to reside based on Article 10 Regulation 492/2011 comes with a right to equal treatment in accessing social assistance (Jobcenter Krefeld), the same is not true for residence rights based on national law only. In CG, the Grand Chamber held that an EU citizen who has a right to reside under national law, but not under EU law, cannot rely on the right to equal treatment. In so doing, the CJEU overturned Trojani (to which Dano had already dealt a blow). In Trojani, the Grand Chamber had held that a Member State can revoke a purely domestic right to reside because of a lack of sufficient resources; but, until it does so, a person possessing such a right to reside can rely on ‘the fundamental principle of equal treatment’ in order to claim social assistance (at paras 40, 45). CG brings the fundamental rights of the Charter into play. National authorities may reject a social assistance claim of a single mother lacking resources and fleeing domestic abuse with her young children ‘only after ascertaining that that refusal does not expose the citizen concerned and the children for which he or she is responsible to an actual and current risk of violation of their fundamental rights, as enshrined in Articles 1, 7 and 24 of the Charter’ (at para. 92). This raises novel questions as to the Charter’s applicability to and meaning for cross-border social benefits claims (see O’Brien, 2021, 811-813). 
60	Dano and its progeny have given rise to abundant, often negative, commentary, which can only be skimmed over here. Dano opens a period of ‘doctrinal conservatism’ (Thym, 2015 A, 250), in which the CJEU excessively amplifies the conditions and limitations to the citizenship rights (see Nic Shuibhne). This focus on restrictions undermines ‘the primary-ness of Union citizenship rights’ (Nic Shuibhne, 891). It diminishes the fundamental principle of equal treatment, the fundamental status of EU citizenship and the fundamental free movement rights (see eg O’Brien, 2017). Thus understood, EU citizenship reinforces divisions along the lines of class, gender and disability, exposing vulnerable citizens to hardship (see eg O’Brien, 2016, 2017). ‘The Court abandoned earlier attempts to read political visions of a good life and just society into the notion of Union citizenship’ (Thym, 2015 A, 250). This strengthens the criticism that EU citizenship is first and foremost a market citizenship (see eg O’Brien, 2017). Daniel Thym reconstructs this evolution as a shift from a residence model (essentially, equal treatment for residents) to an integration model (essentially, equal treatment only for those who are sufficiently integrated) (Thym, 2015 B, 33-39). Dano fits in a broader trend towards earned citizenship: ‘rights have to be earned – through wealth, health and good behaviour’ (Spaventa, 221; see further Kramer).
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Under what conditions do and should 


intra


-


EU 


migrants have access to welfare 


benefits? 


EU law strikes


 


an increasingly politicised balance between 


free movement and 


national autonomy


, shap


ing


 


EU citizenship while impacting household and state budgets


.


 


This entry describes the legal framework for and debates on social security before turning to 


social assis


tance.


 


 


B


. 


Social 


S


ecurity 


C


oordination


 


2


 


Social security law revolves around two questions: who owes whom social security 


benefits and who owes whom social security contributions? In cases that are not confined to 


a 


single 


State, two further issues arise. First, which State’s law determines wheth


er benefits or 


contributions are owed? Second, once the applicable law has been identified, how is it to be 


applied? Since the late 1950s, the answers to those questions are primarily found in a 


pair 


of 


regulations coordinating social security systems (‘th


e regulations’


; for general studies, see 


eg 


Eichenhofer; Fuchs and Cornelissen; Kahil


-


Wolff; Pennings, 2009, 2015 A


). Essentially, 


Regulation


 


883/2004 (previously Regulations 1408/71 and 3/58) lays down the rights and 


obligations of people and companies, w


hereas Regulation 987/2009 (previously Regulations 


574/72 and 4/58) is concerned mostly with the institutional machinery. Those regulations are 


strongly intertwined with general free movement law


—


the free movement and equal 


treatment rights laid down in th


e 


Treaty on the Functioning of the European Union (


‘


TFEU


’


)


, 


as well as their limitations and conditions laid down in secondary law, in particular Directive


 


2004/38


 


(on the relationship between those norms, see eg Dougan; Hancox; Verschueren


,


 


2012)


. 


 


3


 


The regulations aim to reconcile national autonomy in matters of social security with 


the free movement of persons. Member States enjoy 


the exclusive competence to determine 


the conditions for 


entitlement to benefits


, provided they comply with EU law


 


(


eg 


F


amilienkasse Niedersachsen


-


Bremen


, para. 58


)


. 


EU free movement law does not dictate 


what benefits Member States offer or how they fund them (ie the material scope of the 


welfare state). Rather, it impacts the personal scope of the welfare state, and, more 


specifically, its international scope, by facilitating migrants’ access to benefits. 
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