Governance Architecture and Prospects for Regulatory Differentiation 
in the EU-UK Trade Relationship

Kathryn Wright[footnoteRef:1]* [1: * Senior Lecturer in Law, University of York] 


1. Introduction
The European Union (EU) and the United Kingdom (UK) finally reached historic agreement on their future relationship on Christmas Eve 2020, resulting in the Trade and Cooperation Agreement (TCA).[footnoteRef:2] Following the UK’s exit on 31 January 2020, and with the end of the transition period approaching on 31 December 2020, at times compromise had looked unlikely. (A low point was the UK government’s introduction of the UK Internal Market Bill which sought to legislate against terms of the Withdrawal Agreement (WA) and Protocol on Ireland and Northern Ireland on customs and State aid, and the European Commission’s initiation of infringement proceedings in response.[footnoteRef:3]) This chapter addresses what was one of the main sticking points in the negotiations: the governance arrangements for the EU-UK future trade relationship.  [2:  Trade and Cooperation Agreement [2020] OJ L444/14.  Running to almost 1500 pages, the TCA is made up of seven Parts: (1) common and institutional provisions,  (2) trade, transport, fisheries, and other arrangements, (3) law enforcement and judicial cooperation in criminal matters, (4) thematic cooperation (in health security and cyber security), (5) participation in Union programmes, sound financial management and financial provisions, (6) dispute settlement and horizontal provisions, and (7) final provisions. Part Two on trade, transport, fisheries and other arrangements comprises six Headings: (1) trade, (2) aviation, (3) road transport, (4) social security coordination and visas for short-term visits, (5) fisheries, and (6) other provisions. Each Part is further divided into Titles. There are also 48 annexes, covering product-specific rules or further definitions, and three Protocols (with their own annexes) on administrative assistance and combating fraud in the tax field, on mutual assistance in customs matters, and on social security coordination. Acronyms denote these sub-divisions to avoid a lengthy numbering system but this system is provisional pending ratification.]  [3:  United Kingdom Internal Market HC Bill (2019-21) [177] introduced in September 2020; European Commission press release ‘Withdrawal Agreement: European Commission sends letter of formal notice to the United Kingdom for breach of its obligations’ 1 October 2020 <https://ec.europa.eu/commission/presscorner/detail/en/IP_20_1798> accessed 28 February 2021. The controversial clauses were subsequently removed and do not appear in the UK Internal Market Act 2020. However, the European Commission subsequently sent a letter of formal notice to the UK on 15 March 2021 for breach of its obligations under the Northern Ireland Protocol and its good faith obligation under the Withdrawal Agreement: letter from Vice-President Maroš Šefčovič to David Frost <https://ec.europa.eu/info/sites/info/files/lettre_to_lord_frost_1532021_en.pdf> accessed 23 March 2021] 

These arrangements are central to managing regulatory differentiation. The governance arrangements and level playing field provisions had been one of the principal areas of difference between the two sides’ mandates during the negotiations given the UK’s red line on the role of the Court of Justice of the European Union (CJEU) and the EU’s concerns about a regulatory competitor on its doorstep. The EU insisted on a single overarching governance structure (contrary to the multiple agreements with Switzerland), a level playing field, and a dynamic means[footnoteRef:4] of managing the future relationship as it develops. The UK position changed between the May to Johnson governments in early 2020 to one of no alignment.[footnoteRef:5] It based its proposals on precedented arrangements in the EU’s existing free trade agreements, with different arrangements for different sectors areas,[footnoteRef:6] and only some providing for recourse to an arbitral tribunal.  [4:  Council of the EU, Annex to Council Decision authorising the opening of negotiations with the United Kingdom of Great Britain and Northern Ireland for a new partnership agreement, 5870/20 ADD 1 REV 3, Brussels 25 February 2020, para 149]  [5:  Notwithstanding the Northern Ireland Protocol and the level playing field it agreed to in the Political Declaration, the UK’s approach set out that it “[would] not agree to any obligation for our laws to be aligned with the EU’s…”, nor to the EU institutions having any jurisdiction in the UK: HM Government ‘The Future Relationship with the EU: the UK’s approach to negotiations’ CP211, 27 February 2020, para 5]  [6:  Ibid; Prime Minister Boris Johnson’s statement UIN HCWS86 on UK/EU relations made on 3 February 2020 referred to a “…suite of agreements”.] 


The TCA establishes the overarching governance structure of a Partnership Council (PC), with 19 specialised committees and 4 working groups. There is no secretariat or administrative authority like the European Free Trade Association (EFTA) Supervision Authority, for example. To some large extent, the governing architecture is a continuation of arrangements under the WA[footnoteRef:7] through its Joint Committee (JC). As with the JC, the PC is a high-level, political mechanism albeit underpinned by a legal framework.[footnoteRef:8]  Similarly, the PC has a range of oversight tasks, with an emphasis on dispute settlement through arbitration and with the ultimate sanctions of rebalancing and suspension mechanisms.  [7:  Withdrawal Agreement and Political Declaration [2019] OJ C384 I/01]  [8:  Art INST.13 TCA states the PC is a forum to resolve disputes at political level. Regarding the Withdrawal Agreement, the UK’s domestic EU (Withdrawal Agreement) Act 2020 states that only a Minister can co-chair the JC (s. 34). ] 

However, this overarching institutional structure is only half the story. It does not account for the ground level functioning of the relationship and implementation of rules, particularly of aspect of the level playing field. Another significant aspect of institutional architecture is regulatory cooperation and agencies. While there are some piecemeal provisions on regulatory cooperation in the TCA, the UK is no longer participating in any EU agencies as of 1 January 2021. During the negotiations there was a focus on the political. As the relationship enters a new phase after the end of the transition period, the salience of functionalist perspectives increases. At this point, market access and cooperation are at least as important as symbolic sovereignty issues as the practical implications of EU withdrawal become apparent. Reports of goods held up, couriers suspending deliveries and confusion over necessary paperwork[footnoteRef:9] show that the borders between the UK and EU and between Great Britain and Northern Ireland are not quite ‘frictionless’.[footnoteRef:10] [9:  ‘Brexit forces German logistics group to suspend UK deliveries’ Financial Times, 13 January 2021 <https://www.ft.com/content/27069111-be39-446f-8cf1-ed216400b171>, ‘One in 10 lorries turned back at border in post-Brexit chaos’, The Telegraph, 14 January 2021 <https://www.telegraph.co.uk/technology/2021/01/14/one-10-deliveries-uk-eu-turned-back-border-amid-post-brexit/>, '’Absolute carnage': EU hauliers reject UK jobs over Brexit rules’ The Guardian, 20 January 2021 <https://www.theguardian.com/politics/2021/jan/20/absolute-carnage-eu-hauliers-reject-uk-jobs-over-brexit-rules> ]  [10:  HM Government, The Future Relationship between the UK and the EU (White Paper, Cm 9593, July 2018), p 2] 

[bookmark: _Hlk64286076][bookmark: _Hlk25765580]As a Member State, the UK was integrated in the EU’s multilevel governance system, including EU agencies and regulatory networks. In addition, EU law is embedded through the UK’s domestic (legislation and) administrative institutions.[footnoteRef:11] Monitoring the extent of regulatory differentiation is central to the trade relationship, which invites a strong role for administrative authorities and technocratic expertise in assessing and managing potential divergence as it arises. Placing the discussion in the context of the literature on the EU as a regulator beyond its borders, this chapter considers the significance of functionalist cooperation in regulatory differentiation. It argues that the role of technocratic agencies and softer coordination in networks will be central to the prospects for regulatory differentiation.] Further, by examining the UK’s singular situation as a former Member State the chapter contributes to a recharacterization of membership and participation, to be placed alongside the EU’s existing models of alternatives to membership with its neighbours and other categories of third states. The shift from internal opt-outs to external differentiation and a new balance of rights and obligations feed into this picture.  [11:  See also Franklin, Trondal, and Ott and Pirker in this volume regarding Norway and Switzerland; Ben Rosamond ‘Brexit and the Problem of European Disintegration’ (2016) 12 JCER 865, 865] 

The rest of this chapter analyses the overarching governance arrangements in the WA and TCA, interinstitutional links, the level playing field and other divergence-minimizing provisions, before exploring the administrative level. It then applies insights from the EU external governance literature to further show why prospects for regulatory differentiation may be limited. The final section concludes in the context of this volume’s themes of internal and external differentiation, membership and participation, and rights and obligations.

2. Overarching Governance Arrangements in the Withdrawal Agreement and Trade and Cooperation Agreement 
This section discusses the institutional architecture in the WA[footnoteRef:12] and TCA, the overlapping continuation provisions in the WA, and the level playing field, exploring the constraints on regulatory differentiation. [12:  Alan Dashwood ‘The Withdrawal Agreement: Common Provisions, Governance and Dispute Settlement’ (2020) 45 ELRev 183, Michael Dougan ‘So Long, Farewell, Auf Wiedersehen, Goodbye: The UK’s Withdrawal Package’ (2020) 57 CMLRev 631] 

Art 4 provides for the legal effects of the WA to be mirrored in the EU and UK legal systems, including the ability of courts to disapply incompatible legislation, direct effect, and the availability of remedies including Francovich damages. These duties should be interpreted in conformity with general principles of EU law and CJEU case law handed down before end of transition period, with ‘due regard’ to them after transition in the UK.[footnoteRef:13]  [13:  EU (Withdrawal Agreement) Act 2020, s 5] 


Shared institutions and other interinstitutional links
The JC is the primary means for the overarching governance of the WA, responsible for its implementation and application.[footnoteRef:14] The JC is jointly chaired at a political level, for the EU by the European Commission Vice President and on the UK side by a Secretary of State. It comprises representatives of the EU and UK from diplomatic staff and civil servants. Under Art 164(4), the JC shall seek appropriate ways of preventing problems and resolving any disputes that arise, and adopt decisions and make recommendations by mutual consent. Those decisions are binding on the parties in the same way as the WA itself. It shall also supervise, determine the tasks of, and delegate responsibilities to, the six specialised committees (SCs) beneath it.[footnoteRef:15] In terms of their composition, the WA only specifies that the respective representatives on the SCs have appropriate expertise with respect to the issues under discussion.[footnoteRef:16] These committees are co-chaired by officials from the European Commission and UK government. In practice the SC on citizens’ rights also includes representatives of the EU Member States and of the UK Independent Monitoring Authority for the Citizens’ Rights Agreements.[footnoteRef:17] The SC on Gibraltar also includes representatives from Spain and other Member States as part of the EU delegation.[footnoteRef:18] The JC may change the tasks assigned, dissolve any of the SCs, or establish new ones.[footnoteRef:19] [14:  Art 164(3) WA (n 6)]  [15:  On citizens’ rights, financial provisions, other separation provisions, and the geographical subcommittees on Northern Ireland, Gibraltar, and the sovereign base areas in Cyprus: Art 165 WA]  [16:  Art 165(3) WA]  [17:  Joint statement following the meeting of the Specialised Committee on Citizens’ Rights between the UK Government and European Commission, 23 February 2021, available at <https://ec.europa.eu/info/publications/joint-statement-following-meeting-specialised-committee-citizens-rights-between-uk-government-and-european-commission-video-conference_en> accessed 26 March 2021]  [18:  Statement following the second meeting of the Specialised Committee on Gibraltar between the European Union and the UK Government, 18 November 2020, available at <https://ec.europa.eu/info/publications/statement-following-second-meeting-specialised-committee-gibraltar-between-european-union-and-uk-government_en> accessed 26 March 2021]  [19:  Art 164(5) WA] 

Notably, the JC can amend the WA until the end of the fourth year following the end of the transition period (i.e. 31 December 2024) provided that such amendments are necessary to correct errors, to address omissions or other deficiencies, or to address situations unforeseen when the Agreement was signed, adopt amendments to the rules of procedure of the JCs and SCs, and, further “take such other actions in the exercise of its functions as decided by the Union and the United Kingdom.”[footnoteRef:20]  [20:  Art 164(5)(f) WA] 

The JC therefore has broad discretion to decide its own work in the future, including the operation of the SCs laid down in Art 165 WA. The fact that the JC is to meet (minimum of) once a year suggests that additional lower level mechanisms are necessary to manage the future relationship.
In terms of dispute settlement, Art 168 WA provides for the exclusive recourse to the WA’s procedures for disputes arising under it. In common with other EU agreements, the procedure is initiated through consultations and communications within the JC[footnoteRef:21] If there is no mutually agreed solution within three months, the matter shall be referred to an arbitration panel (of five: two from each side, plus an agreed chair).[footnoteRef:22] Where a dispute submitted to arbitration raises a question of interpretation of EU law, a reference to EU law in the WA, or the UK’s failure to comply with a CJEU judgment to which it is subject under the Treaties or the WA, the arbitration panel must request a ruling from the CJEU. The CJEU’s ruling is then binding on the arbitral panel. .[footnoteRef:23] This arbitration procedure reflects the balance between the EU’s imperative to protect the autonomy of EU law[footnoteRef:24] and the UK’s wish to end CJEU jurisdiction within the UK. Compliance with the arbitration panel’s ruling is required within a reasonable period.[footnoteRef:25] If this does not happen there is a lump sum or periodic penalty payment, and a further 6 months to comply. As a last resort the agreement can be proportionately suspended in full or part (except Part II on citizens’ rights) as a retaliation mechanism.[footnoteRef:26] [21:  Art 169 WA]  [22:  Art 180-181 WA]  [23:  Art 174 WA]  [24:  Opinion 1/17 CETA C:2019:341, Case C-284/16 Achmea C:2018:158]  [25:  Art 175-175 WA]  [26:  Art 177-179 WA] 


Although the WA is said to deal with separation and ‘divorce’ only, it is less clear cut than that: provisions in the WA and PD set the scene for the future relationship. Most obviously, as set out in the Northern Ireland (NI) Protocol, NI will continue to follow EU rules in customs and in areas of the single market necessary to avoid a hard border on the island of Ireland. Affecting the whole of the UK, beyond the transition period’s “alignment without membership”,[footnoteRef:27] several temporal provisions refer to circumstances arising before the end of the transition period, and therefore aim to maintain convergence in the short-term. The clearest example is that of CJEU jurisdiction over citizens’ rights until eight years after the end of transition[footnoteRef:28] and the establishment of the Independent Monitoring Authority on Citizens’ Rights in the UK.[footnoteRef:29] Relating more directly to trade, there is a general provision regarding administrative cooperation procedures.[footnoteRef:30]  For public procurement the relevant EU legislation will continue to apply for procedures launched by UK authorities for up to nine months.[footnoteRef:31]  Regarding State aid granted before end of transition period, the European Commission has competence until four years after end of transition, and also for proceedings started within that period.[footnoteRef:32]  Art 98 (2) relates to the competent authorities for customs procedures launched up to three years later and Art 99 lays down similar arrangements concerning indirect tax, but up to four years after the end of transition. These examples show the overlap between withdrawal and the future trade relationship. [27:  Kenneth Armstrong ‘Regulatory Alignment and Divergence after Brexit’ (2018) 25 JEPP 1099, 1112 ]  [28:  Art 158 WA]  [29:  Art 159 WA. The JC is to decide after 8 years whether the IMA is still needed.]  [30:  Art 92 WA]  [31:  Art 78 WA]  [32:  Art 93 WA] 


In terms of judicial procedures, CJEU jurisdiction continues over pending preliminary references and proceedings brought by or against the UK before the end of transition.[footnoteRef:33]  The European Commission can bring infringement proceedings against the UK for up to four years after the end of the transition period for failure to comply with EU law before 31 December 2020,[footnoteRef:34] which it put into practice regarding the proposed UK Internal Market Bill and breach of its obligations under the NI Protocol.[footnoteRef:35]  [33:  Art 86 WA]  [34:  Art 87 WA]  [35:  n 2] 


The WA foresees consistent application and interpretation in the short term through various forms of interinstitutional dialogue: the European Commission may make submissions to UK courts when they are considering the interpretation of the WA;[footnoteRef:36] the UK may participate, and UK lawyers may represent or assist parties, in relevant proceedings before the CJEU[footnoteRef:37] and the UK’s highest courts may maintain a dialogue with CJEU judges. While its form is not specified, it is seen as analogous to the dialogue between the CJEU and the highest courts of the Member States, with a view to facilitating the consistent interpretation of the WA.[footnoteRef:38] The UK may also maintain intervention rights before CJEU proceedings in direct actions and participate in preliminary references[footnoteRef:39] until all proceedings have become final, and may intervene in cases where the UK was subject to the same obligations as remaining Member States.  [36:  Art 162 WA]  [37:  Art 161(3)(b) WA]  [38:  Art 163 WA]  [39:  Art 90 WA] 


For the TCA’s future relationship, whereas the EU consistently insisted upon unique overarching governance arrangements on account of the close geographic and economic relationship,[footnoteRef:40] the UK negotiating position unveiled in February 2020 under the Johnson government emphasized “precedented” arrangements,[footnoteRef:41] making frequent reference to other free trade agreements. The UK’s position by this point was also markedly different in structure to the Political Declaration on the future relationship agreed in October 2019. It presented discrete policy areas, with no indication of areas of priority or an overarching scheme.  [40:  Council negotiating mandate (n 3), and European Commission, Draft text of the Agreement on the New Partnership with the United Kingdom, UKTF (2020) 14, 18 March 2020]  [41:   The UK’s Approach to Negotiations, February 2020 (n 4), para 6; Draft UK-EU Comprehensive Free Trade Agreement, 19 May 2020, available at <https://www.gov.uk/government/publications/our-approach-to-the-future-relationship-with-the-eu> accessed 26 March 2021] 

The EU-UK TCA’s overarching governance structure comprises a Partnership Council (PC)[footnoteRef:42] and 19 specialised committees (SCs) – ten trade committees and nine sectoral committees[footnoteRef:43] - and four technical working groups,[footnoteRef:44] which can be added to.[footnoteRef:45] As with the JC, the PC is co-chaired at a political level, by a member of the European Commission and a UK minister. Decisions in the PC and its committees are to be taken by mutual consent, and it meets at least once a year, or more often at the request of either party. The EU or the UK may refer to the PC any issue relating to the implementation, application and interpretation of the TCA.  [42:  Art INST.1 TCA]  [43:  Art INST.2(1) TCA. The Trade Committees are on goods, customs cooperation and rules of origin; sanitary and phytosanitary measures; technical barriers to trade; services, investment and digital trade; intellectual property; public procurement; regulatory cooperation; level playing field; and administrative cooperation in VAT and recovery of taxes and duties. The other sectoral committees are on energy, air transport, aviation safety, road transport, social security coordination, fisheries, law enforcement and judicial cooperation, and Union programmes ]  [44:  Art INST.3 TCA. The working groups are on organic products, motor vehicles and parts, medicinal products, and social security coordination.]  [45:  Art INST.1(4)(g) TCA] 

As with the WA SCs, the SCs and working groups should comprise representatives of each party with appropriate expertise,[footnoteRef:46] and so are likely to be staffed by officials and civil servants. The SCs’ roles include monitoring and reviewing implementation of their respective chapters, exchanging information and best practice, and resolving disputes. In addition, specific tasks of particular committees include e.g. exchange of statistical information (on air transport), and discussing new regulatory measures (on road transport). As with the PC, the SCs are to meet at least once a year. This seems unlikely to replace the intensity of interaction taking place between networks of regulators.  [46:  Art INST.2(5)-(7) TCA] 

Enforcement through the TCA is based on upon compensatory, remedial and suspension measures. Persistent lack of compliance with an arbitral ruling may ultimately lead to temporary compensation agreed between the parties, or unilateral suspension of obligations in any area by the complaining party. The horizontal dispute resolution process is through arbitral tribunal, without a role for the CJEU unlike in the WA.
[bookmark: _Hlk66044965]Either party experiencing “serious economic, societal or environmental difficulties of a sectorial or regional nature…that are liable to persist” may apply proportionate safeguard measures restricted in scope and duration.[footnoteRef:47] While these measures should prioritise areas which will least disturb the agreement’s functioning, they may ultimately extend to suspending obligations in any area of the TCA. The horizontal dispute settlement mechanism applies to these measures. The other party may respond with ‘rebalancing’ measures, again which will least disturb functioning of the agreement.  [47:  Art INST.36 TCA] 


Unlike the WA, the TCA can be terminated through diplomatic channels, causing it to end 12 months later.[footnoteRef:48] Less drastically, either party may request a review of the TCA trade heading to assess whether it “delivers an appropriate balance of rights and obligations” or whether a modification of its terms is needed. The review process should take place no sooner than every four years, unless rebalancing measures (discussed below) have been applied frequently, or if they have been applied for a year and have a material impact on trade or investment.  If the review finds a need for modification and year-long negotiations are inconclusive, the parts on trade and transport may be unilaterally terminated.  The TCA provides for a general review of its operation every five years, with sector-specific reviews at various stages. [48:  Art FINPROV.8 TCA] 



Level playing field governance: regulatory differentiation at a price
The level playing field is a key focus of prospects for regulatory divergence, since it is where public policy considerations interact with trade in goods and services. Despite the UK agreeing to the level playing field provision in the Political Declaration[footnoteRef:49] and a commitment to high standards, non-regression and a common rulebook on State aid by the May government,[footnoteRef:50] there was subsequently a marked change in the UK’s stance. A significant change in the TCA is the removal of reference to ‘Union’ standards, but with continued focus on convergence to international standards.  [49:  Political Declaration setting out the framework for the future relationship between the European Union and the United Kingdom [2019] OJ C384 I/02, para 77: “Given the Union and the United Kingdom's geographic proximity and economic interdependence, the future relationship must ensure open and fair competition, encompassing robust commitments to ensure a level playing field. The precise nature of commitments should be commensurate with the scope and depth of the future relationship and the economic connectedness of the Parties. These commitments should prevent distortions of trade and unfair competitive advantages. To that end, the Parties should uphold the common high standards applicable in the Union and the United Kingdom at the end of the transition period in the areas of state aid, competition, social and employment standards, environment, climate change, and relevant tax matters. The Parties should in particular maintain a robust and comprehensive framework for competition and state aid control that prevents undue distortion of trade and competition; commit to the principles of good governance in the area of taxation and to the curbing of harmful tax practices; and maintain environmental, social and employment standards at the current high levels provided by the existing common standards. In so doing, they should rely on appropriate and relevant Union and international standards, and include appropriate mechanisms to ensure effective implementation domestically, enforcement and dispute settlement. The future relationship should also promote adherence to and effective implementation of relevant internationally agreed principles and rules in these domains, including the Paris Agreement.” (emphasis added)]  [50:  UK Future Relationship White Paper July 2018, n 9, para 108] 


The TCA emphasizes the regulatory autonomy of the parties: the purpose of the level playing field is “not to harmonise the standards of the Parties” but they are “determined to maintain and improve their respective high standards”[footnoteRef:51] However, first, non-regression commitments and convergence to international standards set a baseline. Second, rebalancing measures set out the potential consequences for future divergence.  [51:  LPF Art 1.1(4) TCA] 


There is a non-regression clause in tax matters but it focuses on limiting the parties’ divergence from standards agreed in the Organisation for Economic Co-operation and Development (OECD) in place at the end of the transition period. [footnoteRef:52]  As with the competition chapter, taxation is not subject to dispute resolution mechanisms.[footnoteRef:53] Stronger, binding and enforceable non-regression commitments pertain to labour and social standards (Chapter 6) as well as the environment and climate (Chapter 7). In both areas, the EU and the UK have committed not to “weaken or reduce, in a manner affecting trade or investment between the Parties,…levels of protection below the levels in place at the end of the transition period, including by failing to effectively enforce” their law and standards.[footnoteRef:54] Although the parties shall “strive” to increase their respective levels of protection,[footnoteRef:55] if standards are raised, there is no evolution clause to raise the benchmark from that at the end of the transition period as the EU had originally included in its negotiating position. International commitments should be used as a reference.[footnoteRef:56] In these chapters disputes are to be dealt with exclusively through the level playing field panel of experts for non-regression areas as laid out in Articles 9.1-9.3, rather than the horizontal dispute resolution procedure,[footnoteRef:57] but they are subject to arbitration tribunals for rebalancing measures.[footnoteRef:58] [52:  Art 5.2 TCA]  [53:  Art 5.3 TCA]  [54:  Art 6.6(2), Art 7.2(2) TCA]  [55:  Art 6.2(4), Art 7.2(5) TCA]  [56:  Art 6.2(1), Art 7.2(1), Chapter 8 on sustainable development TCA]  [57:  Art 6.4(2), Art 7.7(2), Art 8.11 TCA]  [58:  Art 9.4 TCA] 

If a subsidy causes or seriously risks causing a “significant negative effect on trade or investment between the Parties”, [footnoteRef:59] proportionate remedial measures may be imposed to remedy that effect or risk following a 60-day period for information and consultation. Priority is given to measures that will least disturb the functioning of the overall agreement. The other party may request an arbitral tribunal, with a 30-day expedited procedure.[footnoteRef:60] Importantly, the request for a tribunal does not have a suspensive effect on the remedial measures.[footnoteRef:61] If the arbitral tribunal finds the remedial measure inconsistent or disproportionate, it must cease or be adjusted, otherwise the other party may apply compensation measures through suspension of obligations in any area of the TCA.[footnoteRef:62]  [59:  Art 3.12(1) TCA]  [60:  Art 3.12(9) in accordance with Article INST.14(2) TCA]  [61:  ibid - Art 3.12(9) TCA]  [62:  Art 13.12(12), Article INST.34C TCA] 


Certain aspects of the level playing field – labour and social standards, environment and climate, other instruments for sustainable development are subject to dispute resolution through initial consultation with civil society groups and international organisations, with a decision taken by a panel of experts. Lack of resolution may still lead to compensation, rebalancing or suspension of the obligations and the involvement of an arbitral tribunal.
Art 9.4(1) on rebalancing encapsulates the parties’ regulatory autonomy regarding future policies – but at a cost: “the Parties acknowledge that significant divergences…can be capable of impacting trade or investment between the Parties in a manner that changes the circumstances that have formed the basis for the conclusion of this Agreement.” Deviation from the level playing field standards entitles the other party to adopt unilateral rebalancing measures[footnoteRef:63] “if material impacts on trade or investment …[arise] as a result of significant divergences between the Parties…Such measures shall be restricted with respect to their scope and duration to what is strictly necessary and proportionate in order to remedy the situation. Priority shall be given to such measures as will least disturb the functioning of this Agreement. A Party’s assessment of these impacts shall be based on reliable evidence and not merely on conjecture or remote possibility” (emphasis added). [63:  Art 9.4 TCA] 


The concepts of ‘material impacts’, ‘significant divergence’ and ‘reliable evidence’ are undefined, leaving it to each party to interpret them. It is possible to imagine that there may be material impact on trade or investment which arise for reasons other than significant divergences between the parties, so this could be viewed as a two-part test. Alternatively, the ‘significance’ of the divergence might be determined by the fact that some degree of divergence has caused a material impact on trade or investment. These interpretations will be debated at political level in the PC (and SCs) as well as through the arbitral tribunals and panels of experts, since the intention to take rebalancing measures must by notified through the PC to trigger consultations.[footnoteRef:64] Indeed, in the similar wording regarding remedial measures on subsidies, [footnoteRef:65] the PC “may maintain an illustrative list of what would amount to a significant negative effect on trade or investment”.[footnoteRef:66] [64:  Art 9.4(3)(a) TCA]  [65:  Art 3.12(5), (6) TCA]  [66:  Art 3.12(7) TCA] 

Divergence-minimizing mechanisms are also found away from the level playing field provisions, aligned with international standards. On technical regulations, the parties shall increase convergence with relevant international standards and take into account any changes in the circumstances that have given rise to divergence from them. [footnoteRef:67] Similarly, regulatory impact assessments should show how different options relate to relevant international standards, including the reasons for any divergence.[footnoteRef:68] On motor vehicles and equipment, if the EU or UK introduces a domestic technical regulation, marking, or conformity assessment procedure they must identify the parts which substantially diverge from the relevant international regulations and provide justification for the divergence. The domestic measures then need to be self-reviewed at regular intervals at least every five years. [footnoteRef:69]   [67:  Art TBT.4(7) TCA. See also Art TBT.5(1)(b) on standards and Art TBT.6(3)(c) on conformity assessment]  [68:  Article GRP.8(2)(d) TCA]  [69:  Annex TBT-1 Art 5 TCA] 

In addition to the governance and dispute mechanisms concerning measures adopted after 1 January 2021 described above, some level playing field aspects require domestic implementation and institutions. This includes control of subsidies by an independent domestic authority, and access to redress for private parties in the other jurisdiction.[footnoteRef:70] Courts must be empowered to prohibit, suspend or recover subsidies[footnoteRef:71] if they have not been granted according to the general principles on subsidies (including a specific public interest objective, remedying market failure, according to necessity and proportionality[footnoteRef:72]), and, if applicable, the relevant principles on particular sectors or types of aid. Details of subsidies are required to be published online within six months, and for tax measures within one year. This would allow the EU or UK to raise any issues within the level playing field SC[footnoteRef:73] or for competitors or other interested parties to challenge measures through the courts. There are also requirements to maintain independent authorities and an enforcement system, for example in competition law, [footnoteRef:74] telecoms[footnoteRef:75] and energy.[footnoteRef:76]  [70:  An exception to the general principle in Art COMPROV.16 that the TCA itself is not to create rights for private parties directly invoked in the domestic legal systems of the Parties.]  [71:  Art 3.10-3.11 TCA]  [72:  Art 3.4 TCA]  [73:  Art 3.7 TCA]  [74:  Title XI Art 2.2 and 2.3 TCA]  [75:  Art SERVIN.5(22) TCA]  [76:  Art ENER.12 TCA] 

The provisions on labour and social standards and on environment and climate are similar in terms of requiring effective domestic enforcement, including administrative and judicial authorities and proceedings empowered to provide appropriate and effective review, remedies and sanctions.[footnoteRef:77] In environmental matters there is a commitment to cooperation between agencies, but it is looser than on competition and subsidies: “the Parties shall ensure that the European Commission and the [UK] supervisory bodies regularly meet with each other and co-operate on the effective monitoring and enforcement of the law”.[footnoteRef:78]   [77:  Art 6.3, Art 7.5 TCA]  [78:  Art 7.6 TCA] 

These complex arrangements are an inevitable result of politically charged trade-offs. References to international commitments inject some neutrality, although in practice those standards will often be based on EU policy leadership. The compensation and suspension mechanisms, ultimately in any area of the TCA, as a last resort create knock-on effects and blur the boundaries between sectors. In the context of triggering unilateral rebalancing measures, as noted above ‘material impacts on trade or investment’ ‘as a result of significant divergences between the Parties’ are rather vague tests, susceptible to divergent - and politically expedient to each side – interpretations. To minimize damaging tit-for-tat disputes, it would be preferable to develop objective measures. This is a further argument for the involvement of sectoral authorities and expertise.

3. Regulatory Extension and the Multilevel Governance Role of Regulatory Agencies and Networks

Below the overarching governance structures of the trade relationship, a significant aspect of institutional architecture is regulatory cooperation and agencies. Despite its practical importance to the future relationship, this aspect garnered much less attention during the negotiations. As a Member State, the UK was integrated in the EU’s multilevel governance structure,[footnoteRef:79] including EU agencies and regulatory networks. Administrative authorities and technocratic expertise will play an important role in assessing and managing potential divergence as it arises. Functionalist cooperation through technocratic agencies and softer coordination mechanisms in networks will therefore be central to the prospects for regulatory differentiation. Not only are administrative agencies important for assessing the extent of regulatory differentiation, which will often be a technical judgment in a given policy area, but cooperation and mutual interest between them may also make such differentiation for politics’ sake less likely.[footnoteRef:80]  [79:  See e.g. Morten Egeberg (ed) Multilevel Union Administration: the Transformation of Executive Politics in Europe (Palgrave Macmillan, 2006), David Coen and Mark Thatcher  ‘Network Governance and Multi-Level Delegation: European Networks of Regulatory Agencies’ (2008) 28 Jnl Publ Pol 49, Arthur Benz, Andreas Corcaci and Jan Wolfgang Doser ‘Unravelling Multilevel Administration: Patterns and Dynamics of Administrative Co-ordination in European Governance’ (2016) 23 JEPP 999]  [80:  See on epistemic communities, Peter M Haas 'Epistemic Communities and International Policy Coordination' (1992) 46(1) Intl Org 1] 

In the Political Declaration, the EU and UK committed to make arrangements for appropriate cooperation between regulators on data protection[footnoteRef:81] and to “explore the possibility” of cooperation between the UK authorities and EU agencies, “such as” the European Medicines Authority (EMA), European Chemicals Agency (ECHA) and European Aviation Safety Agency (EASA).[footnoteRef:82] The mention of these specific agencies indicated the priorities of the UK government, but the wording also denotes the non-exhaustive nature of the list. Notably, even at this point cooperation rather than membership was the aim, even where the respective agency founding Regulations would allow membership.[footnoteRef:83]  [81:  Political Declaration n 48, para 10]  [82:  Ibid, para 23. See also para 61 regarding the European Aviation Safety Agency and para 65 regarding the European Maritime Safety Agency. This followed the previous UK position under Theresa May’s government stating its preparedness to “[accept] the rules of these agencies and contribut[e] to their costs, under new arrangements that recognise the UK will not be a Member State” in the Future Relationship White Paper (n. 9), p 8, and the earlier version of the Political Declaration in which the UK would “consider aligning with EU rules in relevant areas”: Council of the EU, Draft Political declaration setting out the framework for the future relationship between the EU and the UK, 22 November 2018, XT 21095/18, para 25. ]  [83:  See de Witte on selective membership of Union bodies and Milenkovic on the participation of Western Balkan States in this volume.] 

Agency membership was no longer explicitly mentioned in the UK and EU negotiating positions by February 2020, and the TCA outcome confirms that as of 1 January 2021 there is no UK participation in any EU agencies.  There is no PC secretariat, and no participation, much less membership, in EU agencies. Instead the TCA contains piecemeal arrangements including regulatory cooperation provisions and bilateral links between EU agencies and UK designated regulatory authorities. 
The TCA specialised sectoral committees (e.g. on energy, aviation safety, and transport) and working groups (e.g. on medicinal products) are not intended to confer a status comparable to UK participation in EU agencies. For example, this is made explicit with regard to the Agency for the Cooperation of Energy Regulators (ACER).[footnoteRef:84] Furthermore, regulatory cooperation activities in particular policy areas are voluntary.[footnoteRef:85] [84:  Art ENER.20 (2) TCA]  [85:  Art GRP.12 TCA] 

The TCA’s piecemeal approach in different policy areas through bilateral cooperation includes information sharing, recognition of existing testing procedures, simplified procedures for EU and UK traders to demonstrate compliance with the other party’s rules, and shared commitments to apply international standards. There are various references to links between EU agencies and designated UK regulatory authorities. As laid out in Title X on good regulatory practices and regulatory cooperation, the Specialised Committee on Regulatory Cooperation is charged with rather general obligations:  ‘enhancing and promoting’ regulatory cooperation between EU and UK, exchanging views, and encouraging their cooperation in international fora. 
There is no overarching provision to notify policy and legislative changes on each side, which would allow review of alignment or divergence over time. However, under the transparency title, Article TRNSY.4(1) on transparency states that “each Party shall ensure that its laws, regulations, procedures and administrative rulings of general application are promptly published”. The good regulatory practices title contains a general requirement for information on planned ‘major’ (as understood by each party) regulatory measures to be released at least once a year, and for those measures to include public consultation on drafts and impact assessments.[footnoteRef:86] A publicly available register of regulatory measures in force is also required.[footnoteRef:87] [86:  Art GRP.6 TCA]  [87:  Art GRP.10 TCA] 


More specifically, there are provisions on exchange of information concerning customs legislation[footnoteRef:88] and a requirement for legislation to be published through the internet.[footnoteRef:89] When developing a major technical regulation which may have a significant effect on trade, there must be a public consultation allowing ‘persons of the other Party’ to give views on the same terms as those of its own nationals.[footnoteRef:90] In aviation safety[footnoteRef:91] and in medicinal products[footnoteRef:92] there must be an opportunity to comment on significant changes to laws and regulations. [88:  Art CUSTMS.2(2)(a) TCA]  [89:  Art CUSTMS.10 TCA]  [90:  Art TBT.4(8) TCA]  [91:  Art AVSAF.8 TCA]  [92:  Annex TBT-2 Art 10 TCA] 

Article GRP.1(3) on good regulatory practices states that “Nothing in this Title shall affect the right of a Party to define or regulate its own levels of protection in pursuit or furtherance of its public policy objectives” in a non-exhaustive list of policy areas. While each side has regulatory autonomy, some of these areas, which include labour conditions, and the environment and climate change, clearly link to the level playing field provisions and consequences for differentiation. 
In terms of bilateral links, the deepest cooperation between agencies set out in the TCA is in energy and aviation. In energy, transmission system operators are required to request the opinions of ACER and the designated UK regulatory authority.[footnoteRef:93] Further, those authorities should “develop contacts and enter into administrative arrangements as soon as possible”.[footnoteRef:94] Some provisions do extend to exchange of information on market monitoring and enforcement.[footnoteRef:95] In aviation, in specific investigations and oversight in aviation safety, one party’s authority may act as an observer in the other’s (again, without amounting to “systematic participation”), exchange information and provide assistance.[footnoteRef:96]  [93:  Art ENER.19(3) TCA]  [94:  Art ENER.20(1) TCA]  [95:  Art ENER.20(3)) TCA]  [96:  Art AVSAF.8 TCA] 

Regarding medicinal products, the TCA provides for the recognition of results of inspections carried out by each side’s authorities,[footnoteRef:97] but with rights to suspend that recognition, to be discussed in the Working Group on Medicinal Products.[footnoteRef:98] Otherwise they shall ‘endeavour’ to consult each other and cooperate in relevant international bodies.[footnoteRef:99] This is a far cry from the level of involvement in the EMA and UK Medicines and Healthcare products Regulatory Agency. [97:  Annex TBT-2 Art 5(1) TCA]  [98:  Art 9 TCA]  [99:  Annex TBT-2 Art 10 TCA] 

There is a framework for cooperation on market surveillance and product safety, recognising “the importance of building mutual trust based on shared information”.[footnoteRef:100] Administrative agencies may also play a role in technical discussions  which can be requested if  “a Party considers that a draft or proposed technical regulation or conformity assessment procedure of the other Party might have a significant effect on trade between them.”[footnoteRef:101]  [100:  Art TBT.9(1) TCA]  [101:  Art TBT.10 TCA] 

[bookmark: _Hlk26391763]In some areas the TCA itself does not set up cooperation but instead the EU and UK ‘encourage’ administrative authorities to cooperate with their counterparts, for example on sustainable food systems,[footnoteRef:102] on standards,[footnoteRef:103] and between customs authorities.[footnoteRef:104] The most prominent example is in competition enforcement where there is explicit reference to subsequent cooperation agreements between each side’s authorities, including exchange of confidential information.[footnoteRef:105] Similarly, the provisions on subsidies allow for a cooperation framework between the respective independent authorities.[footnoteRef:106] Significantly, Art GRP.3(3) states that the Title does not apply to regulatory authorities and regulatory measures, regulatory practices or approaches of the Member States, so the TCA is silent on the role of regulatory networks in which the UK authorities coordinated with their national counterparts. [102:  Art SPS.18 TCA]  [103:  Art TBT.5 TCA]  [104:  Art CUSTMS 18(4) TCA]  [105:  Art 2.4 TCA]  [106:  Art 3.9(2) TCA] 

The literature on the EU as an external regulator posits that regulatory extension occurs through both political and technocratic institutions, and different modes of governance: hierarchy, competition through the market, coordination and networks.[footnoteRef:107] The interplay of these factors will influence the prospects for regulatory differentiation. ‘Territorial extension’ may not only occur at country level, but also at the level of business or transactions.[footnoteRef:108] [107:  Sandra Lavenex ‘The Power of Functionalist Extension: How EU Rules Travel’ (2014) 21 JEPP 885, Armstrong (2018) n 26]  [108:  Joanne Scott ‘The Global Reach of EU Law’ in Marisa Cremona and Joanne Scott (eds) EU Law Beyond Borders: The Extraterritorial Reach of EU Law (OUP, 2019)] 

First, the foreign policy mode includes agreements with the EU and legislation referring to third countries extending regulatory commitments to third country actors.[footnoteRef:109]  These dynamics map on to hierarchy and competition. Hierarchy is characterised by coercive, rule-based discipline with implementation and enforcement through public institutions.[footnoteRef:110] We could see the overarching governance structures of the TCA as exemplifying this. Meanwhile, competition implies the behaviour of multinational market actors in continuing to comply with EU rules and norms – even in their non-EU market activities contributing to the diffusion of EU rules and norms beyond the territory of the EU.[footnoteRef:111]  [109:  Lavenex (2014) n 106, Joanne Scott ‘Extraterritoriality and Territorial Extension in EU Law’ (2014) 62(1) Am J Comp L 87; Scott (2019) ibid ]  [110:  Armstrong (2018) n 26, 1105. See also Kenneth Armstrong ‘Regulatory Autonomy after EU Membership: Alignment, Divergence and the Discipline of Law’ (2020) 45 ELRev 207]  [111:  Armstrong (2018) n 26] 

Regarding the element of competition, differences in product standards between jurisdictions lead to increased costs and uncertainty for businesses, since different production lines for sale in different counties are inefficient. A de facto ‘Brussels effect’[footnoteRef:112] operates when firms and market actors required to produce goods to EU standards for the EU market rationally decide to comply with those same standards for their other geographic markets. This incentive to over-comply with EU rules is reflected in Bradford’s condition of ‘non-divisibility of standards’, particularly economic - it is less expensive for producers to comply with one standard than several - and technical - where firms cannot produce goods with different specifications for different markets. [112:  Anu Bradford, ‘The Brussels Effect’ (2015)107 Northwestern University Law Review 1] 

This is linked to Bradford’s third type of non-divisibility of standards: legal non-divisibility, developed by Scott.[footnoteRef:113] Going beyond de facto incentives, firm-level territorial extension requires third country companies to comply with EU law even when they are not producing goods for the EU market. Country-level territorial extension operates to make EU market access conditional upon the content of third country law, giving rise to the de jure Brussels effect. This de jure effect occurs when a third country incorporates EU standards into its domestic legislation.[footnoteRef:114] The UK has done this initially through its EU (Withdrawal Agreement) Act 2018, with the immediate priority of avoiding lacunae in domestic law. [113:  ibid, 17-19, Scott (2019) n 107, 32-33]  [114:  Scott (2019) n 107, 31] 

This raises the question of whether the pull of EU regulation wears off over time, and the constraining impact of the TCA level playing field provisions and rebalancing measures.
It is important to bear in mind, however, that rules may be developed not only through governmental rule-making and primary legislation, but at a sectoral level between regulators and in some cases with stakeholders themselves.[footnoteRef:115] This leads us to the second type of institutional interaction, through technical cooperation between sectoral regulatory agencies. This maps onto the modes of coordination and networks. Coordination implies voluntary mutual agreement without transferring rule-making to an external authority (such as mutual recognition mechanisms). In the context of the TCA this would include relatively weak regulatory cooperation measures and the groundwork for unilateral equivalence decisions in data and financial services. Networks imply sharing or production of knowledge among communities of, inter alia, regulators and standard-setting bodies.[footnoteRef:116] Here, EU inﬂuence is extended through more subtle mechanisms of learning and socialization. Third country regulators may be co-opted through functionalist extension of EU law and policy on a sectoral or policy area basis.[footnoteRef:117]  [115:  See Adrienne Héritier (2002) ‘New Modes of Governance in Europe: Policy Making without Legislating?’ (2002) IHS Political Science Series, No. 81 on ‘policy-making without legislating’ through transgovernmental committees and regulatory agencies]  [116:  n 79, Armstrong (2018) n 26]  [117:  Lavenex (2014) n 106, 887, 890 ] 

The role of regulators and administrative institutions is likely to be significant in the trajectory of the EU-UK trade relationship, separately from the high-level political dynamics. As others have noted, the presence of independent regulatory bodies and “regulatory clashes between jurisdictions creates a demand for cross-national initiatives to ‘solve’ these clashes, whether through formal or informal means”.[footnoteRef:118] Transnational executive bodies are therefore open for mutual inﬂuence in regulatory co-ordination.[footnoteRef:119] Lavenex’s research finds that external differentiation follows sector-specific functionalist dynamics that are only loosely linked to overarching foreign policy agreements (such as the European Economic Area (EEA), the European Neighbourhood Policy, and the bilateral agreements with Switzerland).[footnoteRef:120] Of particular pertinence to the UK’s position as a former Member State, institutional path dependencies are significant in extending governance modes beyond the EU’s territory, and political structures lack the ability to fully steer them.[footnoteRef:121] [118:  Henry Farrell and Abraham L Newman ‘Domestic Institutions beyond the Nation-State: Charting the New Interdependence Approach’ (2014) 66 World Politics 331, 345]  [119:  Sandra Lavenex ‘The External Face of Differentiated Integration: Third Country Participation in EU Sectoral Bodies’ (2015) 22 JEPP 836, 839]  [120:  Ibid]  [121:  S Lavenex, D Lehmkuhl & N Wichmann ‘Modes of External Governance: a Cross-National and Cross-Sectoral Comparison’ (2009) 16 JEPP 813, 813] 

The UK will experience mechanisms of European integration even without membership given the interdependence of the EU and UK markets. As Trondal & Kühn observe drawing from the position of Norway, civil servants and administrative officials are tightly interwoven into and influenced by EU institutions, largely as a result of “increased institutionalization of the European multilevel administrative system in which national agencies have acquired a larger position as access points for EU agencies.”[footnoteRef:122] Their longitudinal data on the domestic context showed that officials had become more integrated into the EU’s multilevel administrative over time, and that “(administrative) integration beyond membership is promoted and nudged by favourable organizational conditions at the domestic level.”[footnoteRef:123] Thus, they expect the UK to experience “silent EEA-ization”.[footnoteRef:124] While the UK does not have Norway-style alignment or extension of the EU acquis as a ‘quasi-member’ through the EEA, it starts from a position of even greater integration as a former full EU Member State. EU law is already embedded through the UK’s domestic (legislation and) administrative institutions. Moreover, withdrawal from the EU affects the UK’s future domestic regulatory architecture, either by designating existing authorities or establishing new ones: first, it must transfer or duplicate previously EU competences from the EU level, and second, there are institutional obligations arising from the WA and TCA.[footnoteRef:125]  [122:  Jarle Trondal and Nadja Kühn ‘Governing a Post-Brexit Europe and the Case of Norway: Integration Without Membership in an Affiliated State’ in Stefan Gänzle, Benjamin Leruth and Jarle Trondal (eds) Differentiated Integration and Disintegration in a Post-Brexit Era (Routledge, 2019), 173]  [123:  Ibid, 165]  [124:  Stefan Gänzle, Benjamin Leruth and Jarle Trondal ‘Whither Differentiated (Dis)Integration in a ‘Post-Brexit Era’? in Stefan Gänzle, Benjamin Leruth and Jarle Trondal (eds) Differentiated Integration and Disintegration in a Post-Brexit Era (Routledge, 2019), 243]  [125:  New UK public bodies created following Brexit include the Office for Environmental Protection, the Independent Monitoring Authority for Citizens’ Rights, the Trade Remedies Authority, the Office for the (UK) Internal Market (sitting within the CMA), and the UK Office for SPS Trade Assurance coordinating market access for imports of animals and animal products. The existing Competition and Markets Authority has taken on the subsidy oversight role required by the TCA. In chemicals, aviation and medicines, responsibilities from the EU level have been taken over by existing authorities: the Health & Safety Executive and the Environment Agency, the Civil Aviation Authority, and the Medicines and Healthcare Products Regulatory Agency respectively.] 


4. Conclusions
As of 1 January 2021, the UK and the EU are two distinct regulatory and legal spaces.[footnoteRef:126] The TCA recognises regulatory autonomy - but at a cost. Overarching governance arrangements explicitly aim to constrain regulatory competitiveness. In maintaining a level playing field, a lot may hang on the interpretation of ‘material’ impact on trade and investment as a result of ‘significant’ divergences. Other factors acting to restrain or disincentivize regulatory differentiation include commitments on convergence to international standards (many of which are, in practice, based on EU standards) – and in some cases a duty to review adherence and explain any divergences from these, transparency requirements on new regulations, and unilateral equivalence decisions still to be taken. Still other elements may be more organic, including functionalist cooperation in sector-specific policy communities, and the path dependency which comes from the existing deep embeddedness of EU law in the UK. Withdrawal from the EU also affects the UK’s future domestic regulatory architecture.  [126:  European Commission ‘EU-UK Trade and Cooperation Agreement: protecting European interests, ensuring fair competition, and continued cooperation in areas of mutual interest’ press release, 24 December 2020, available at <https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2531> accessed 7 March 2021] 

In terms of governance architecture, the high-level, political mechanisms - albeit underpinned by a legal framework - of the WA Joint Committee and TCA Partnership Council are relatively blunt instruments. The relevance of functionalist perspectives may increase as reality begins to bite. Now that the relationship is moving beyond the transition period, market access and regulatory cooperation may become more important for the UK than (the appearance of) taking back control. The role of networks between regulators, decentralised horizontal coordination, and the existing embeddedness of EU law and standards through administrative institutions are therefore significant factors. Monitoring and managing regulatory alignment requires technical assessments, putting technocratic executive authorities in a central position. The non-Member State UK therefore represents an ideal empirical case study (and case studies in particular sectors) to test and combine the ‘Brussels effect’ and the external regulatory reach of the EU, and multilevel governance and administrative integration beyond its borders.
It remains to be seen how willing each side the EU and UK will be to activate the remedial and rebalancing measures established through the hierarchical discipline of the WA and the TCA - with the ultimate possibility of suspension of obligations and harmful tit-for-tat retaliation - or whether any regulatory differentiation will be mediated through coordination and networks. Continued engagement within regulatory networks is likely to be beneficial for both the EU and the UK in terms of coordination, sharing of technical expertise and opportunities for influence. In making their own decisions on which regulatory standards to adhere to, the economic necessities of businesses will be another important factor in the prospects for divergence. 
In the context of the wider themes of this volume, the EU-UK trade relationship and its governance architecture engage questions of membership and participation, rights and obligations, and internal and external differentiation. 
Regarding membership and participation, this volume’s introduction suggests that “membership also implies full involvement in enforcement procedures”. Mapping the scope of external differentiation may require separating consideration of decision-making and enforcement functions. The UK has clearly not been involved in EU decision-making procedures since withdrawal on 31 January 2020, including during the transition period. It is nonetheless involved in some enforcement procedures, for example collecting customs duties and carrying out checks on the EU’s behalf. There is no membership or lesser participation in agencies, even where a third country is allowed. There is also a distinction between ‘membership’ and ‘participation’ in EU agencies. While under Theresa May’s government UK participation in particular agencies had been the aim, ultimately the Johnson government’s change of position meant that this was no longer pursued, even where participation is allowed in the relevant founding Regulation of the agency. As noted in this chapter, there are various provisions in the WA and TCA for interinstitutional links between EU institutions and UK authorities. There may also be scope for the UK to remain involved in regulatory networks alongside the European Commission and member state counterparts - the TCA is silent on this, but such practical coordination is likely to be beneficial to both sides.
Being an EU Member State entails ‘a series of rights and obligations’, including the duty of loyal or sincere cooperation. The balance of rights and obligations came up frequently in the EU-UK withdrawal negotiations alongside references to ‘cherry-picking’. In the final text, the specific wording of ‘loyal cooperation’ was eventually dropped in favour of the less EU-specific ‘good faith’,[footnoteRef:127] except with reference to the transition period.[footnoteRef:128] In the TCA, the level playing field arrangements state that either party may request a review of the TCA Trade Heading to assess whether it “delivers an appropriate balance of rights and obligations”[footnoteRef:129] On safeguard measures, which either side may introduce to deal with serious economic, societal or environmental difficulties, the trigger for the other party to take proportionate rebalancing measures is if a safeguard measure “creates an imbalance between the rights and obligations under this Agreement or under any supplementing agreement.”[footnoteRef:130] [127:  Art 5 WA]  [128:  Art 129 (3):  “In accordance with the principle of sincere cooperation, the United Kingdom shall refrain, during the transition period, from any action or initiative which is likely to be prejudicial to the Union's interests, in particular in the framework of any international organisation, agency, conference or forum of which the United Kingdom is a party in its own right.” (emphasis added)]  [129:  Art LPF Art 9.4(8) TCA]  [130:  Art INST.36(4) TCA] 

Following years of internal differentiation, the UK took the ultimate opt-out. Adding to the EU’s existing models of close relationships without membership, such as those with the EEA and Switzerland, its unique situation as a former Member State invites reconsideration of the conceptualization of external differentiation along territorial and functional lines. The UK’s position represents an opportunity to test in real time the EU’s external regulatory reach and the significance of institutional architecture. 
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