Risk Reduction and Redemption: An Interpretive Account of the Right to Rehabilitation in the Jurisprudence of the European Court of Human Rights
1. Introduction
Over the last two decades, successive governments have pursued draconian and risk-averse criminal justice agendas in response to perceived popular punitiveness and anxieties about crime. While tabloids continue to decry ‘soft’ sentences,
 England and Wales now has the second highest rate of imprisonment
 and the highest number of prisoners serving indeterminate sentences in Western Europe.
 In response to successive challenges brought by prisoners against sentences that give little hope of release, the European Court of Human Rights (ECtHR) has established a ‘right to rehabilitation’ for all prisoners, including those convicted of extremely serious crimes.
 In addition, the Court is moving towards recognising a right to parole.
 While these developments at first appear to be progressive, the positive language of rehabilitation tends to obscure the fundamental imbalance of power between the prisoner and the state. As life-sentenced prisoners
 are required to demonstrate progress in rehabilitation to progress towards release, the right to rehabilitation essentially consists of a right to do what the state requires of them if they wish to have any chance of regaining their liberty. 
The purpose of this article is threefold. First, it exposes the disjunction between the Court’s progressive rhetoric on rehabilitation and the reality for life-sentenced prisoners who bear the burden of demonstrating their suitability for release. Second, it illuminates the tensions within a body of ECtHR jurisprudence that, on the one hand, recognises a right to opportunities for rehabilitation and a prospect of release for prisoners while, on the other, recognising a nebulous ‘right to security’ on behalf of the public
 that threatens to undermine prisoners’ rights. Third, it demonstrates that the Court’s jurisprudence on the right to rehabilitation and the right to security seems to invite decision-makers to assess prisoners’ suitability for release using judgments about their characters. The key argument presented is that the ECtHR’s case law on rehabilitation thereby risks entrenching the trends of popular punitiveness and precautionary penal warehousing that the Court has sought to oppose. 
I support these arguments using Nicola Lacey’s theory that a notion of character responsibility, which holds that criminal conduct is a symptom of bad character, underpins modern preventive measures against dangerous offenders.
 I argue that while the medical terminology of ‘risk’ and ‘treatment’ pervades modern rehabilitation rhetoric, the notion that criminality is a character or personality trait nevertheless endures.
 References to rehabilitation as character change can be seen in the ECtHR’s jurisprudence on the right to rehabilitation and the right security. This raises the question of what role notions of risk and character play in the ECtHR’s theory of rehabilitation for life-sentenced prisoners. 
My purpose is not to elaborate an exhaustive account of rehabilitation in the Court’s case law. Rather, I examine the place occupied by risk and character in the Court’s thinking about rehabilitation for life-sentenced prisoners. Using an interpretive approach,
 I explore how the Court’s reasoning fits with accounts of rehabilitation and atonement in the legal, philosophical and criminological literatures. This allows me to demonstrate that the ECtHR’s jurisprudence embeds two very different conceptual frameworks for understanding what rehabilitation requires of life-sentenced prisoners. I term these rehabilitation as risk reduction and rehabilitation as redemption. While these two frameworks are underpinned by different understandings of what rehabilitation means, both place the onus on the prisoner to demonstrate that he has achieved rehabilitation and is eligible for release. 
Rehabilitation as risk reduction, exemplified by the Fourth Section’s decision in James Wells and Lee v UK,
 takes for granted the disputed logic underlying the dominant risk, need and responsivity (RNR) model of offender rehabilitation: that an offender’s risk of reoffending can be reliably assessed and reduced through targeted treatment programmes. Furthermore, the Court’s failure to challenge preventive sentencing risks legitimising risk-averse criminal justice policies.
Rehabilitation as redemption, exemplified by the Grand Chamber’s decision in Vinter v UK,
 reflects the older idea that offending is a sign of bad character but that people can atone for their crimes by working hard to change themselves. Vinter suggests that, through rehabilitation, an offender can become less deserving of the punishment imposed for his offence. I use Linda Radzik’s theory of atonement as a moral transformation
 and theories of reparative justice
 to demonstrate that Vinter is therefore underpinned by a forward-looking justification for punishment that focuses on the qualities of the person rather than those of his offence. This idea conflicts with the liberal principle that punishment should fit the crime. 
In Mastromatteo v Italy
 and Maiorano v Italy,
 the ECtHR approaches the right to rehabilitation from the perspective of victims. The principle in Mastromatteo that states have a duty under Article 2 to protect unidentified members of the public from death at the hands of convicted offenders has the potential to seriously undermine the Court’s commitment to the right to rehabilitation. In particular, Maiorano illustrates a tendency for the Court’s character-based theory of rehabilitation in Vinter to encourage scepticism toward the potential for serious offenders to change. 
While Vinter was welcomed for turning the tide against whole life sentences,
 the concept of rehabilitation as redemption at its centre fails to fully resist extreme punishments and legitimises punishing offenders for their presumed tendencies. Furthermore, by accepting rehabilitation as means of safeguarding prisoners’ rights in Vinter and James, the Court fails to question whether the prison is a proper site for rehabilitation and to recognise the coercion underlying offers of rehabilitation that are tied to a prospect of release. Taken together, Vinter and Maiorano seem to invite parole decision-makers to use judgments about prisoners’ characters to assess their suitability for release. If previous offending is taken as evidence of bad character, this risks foreclosing any hope of release for those convicted of serious crimes.
2. What Does the European Court of Human Rights Mean by ‘Rehabilitation’?
There is a growing body of scholarship on the state’s positive duty to provide prisoners with opportunities for rehabilitation
 and the principle of human dignity that underpins the right to a hope of release in Vinter has received extensive analysis.
 There have, however, been few attempts to analyse what exactly the ECtHR means by ‘rehabilitation’ – a term with a long history and multiple meanings.
 In addition, scant attention has been paid to the penal theories that underlie the ECtHR’s case law on the right to rehabilitation and the competing right of the public to security. Here, I briefly introduce the methodology underpinning this article and highlight how the account I present builds on existing scholarship.
Mary Rogan draws insights into the ECtHR’s penal values from its case law on whole life sentences.
 Rogan rightly identifies that the ECtHR’s interrogation of the meaning of rehabilitation is limited and does not engage with criminological scholarship. Her account stops short, however, of an in-depth engagement with the assumptions underlying the Court’s own concepts of rehabilitation. 
Netanel Dagan
 goes further, advancing an account of how the ECtHR conceptualises the purposes of imprisonment that relies on Fergus McNeill’s description of ‘moral rehabilitation’.
 According to McNeill, moral rehabilitation requires the satisfaction of moral demands and moral communication. This entails a need for reparation: ‘the offender has to “pay back” or “make good” before s/he can “trade up” to a restored social position as a citizen of good character.’
 Dagan argues that the ECtHR views retribution as ‘achieved by atonement and by finding ways to compensate or repair harms caused by crime’ and that ‘prison, as a result, should include elements such as moral reform, atonement and reconciliation with the community.’
 He further argues that the ECtHR sees rehabilitation as a moral concept and not as a risk management tool.
 Dagan’s account fails, however, to identify inconsistencies between McNeill’s model and the Court’s jurisprudence and does not engage with the role of risk management in James and Murray v Netherlands.
 
Like Rogan,
 I examine the Court’s judgments through a legal realist lens that sees judges not as mouthpieces or discoverers of the law but as socially-situated agents who draw, sometimes unknowingly, on extra-legal considerations (beliefs, traditions, values, assumptions) in constructing, interpreting and applying legal rules and principles. Adopting an interpretive approach, I seek to draw out the assumptions underlying the Court’s reasoning in the right to rehabilitation cases by examining what exactly the Court means when it uses contested terms such as ‘rehabilitation’ and ‘atonement’. I do this by examining how the Court’s accounts of these concepts map on to accounts from philosophy, law and criminology. Rather than arguing that the latter accounts have influenced the Court, I seek to identify what the Court itself means when it uses contested terms by examining how its reasoning fits with the various possible meanings identified in the literature. 

By analysing two bodies of case law that imply rather different conceptions of rehabilitation, I argue that the Court’s concept of rehabilitation in respect of life-sentenced prisoners is not unitary but takes two principal forms: rehabilitation as risk reduction and rehabilitation as redemption. I then interrogate the tensions between the state’s positive duty to provide prisoners with opportunities for rehabilitation and its competing duty to protect members of the public from released prisoners.
3. Rehabilitation as Risk Reduction

In this section, I argue that the Court in James and Murray adopted a ‘correctional’
 or ‘psychological’
 concept of rehabilitation, which assumes ‘that positive change, however conceived, can be brought about by subjecting offenders to particular interventions, programmes or regimes.’
 In James and Murray, positive change was framed primarily as a reduction in reoffending risk. By contrast to character-based theories of offending, such as those seen in Vinter and Maiorano, character and offending are only contingently related in the Court’s theory of rehabilitation as risk reduction. However, I question the Court’s assumption that providing offenders with rehabilitative interventions will be sufficient to curb lengthy periods of preventive detention. Recent empirical evidence casts significant doubt on the effectiveness of rehabilitative interventions in reducing risk and demonstrates that practitioners make intuitive and character-based judgments about offenders when assessing risk in practice.
A. Risk, Need, Responsivity Principles in James and Murray
James concerned three individuals subject to the controversial sentence of imprisonment for public protection (IPP) in England and Wales. This sentence has since been abolished.
 The IPP was devised by Tony Blair’s New Labour government in response to popular demands, amplified by the tabloid media, for harsher punishments for offenders convicted of violent and/or sexual crimes and greater protection for potential victims.
 The IPP is structured like a life sentence. A fixed period of imprisonment for the purpose of retributive punishment (known as the ‘tariff’) is followed by an indeterminate period of preventive detention in prison. A post-tariff IPP prisoner can only be released if the Parole Board is satisfied that his detention is ‘no longer necessary for the protection of the public’.

In James, the Fourth Section held that detention after conviction by a competent court under Article 5.1(a) required a sufficient causal connection and ‘a relationship of proportionality between the ground of detention relied upon and the detention in question.’
 The Court held that, after the expiry of their punitive tariffs, the detention of IPP prisoners solely based on the risks they posed would be arbitrary and unlawful unless there were 
special measures, instruments or institutions in place…aimed at reducing the danger they present and at limiting the duration of their detention to what is strictly necessary in order to prevent them from committing further offences.

These principles were derived partly from the purpose of the IPP sentence as expressed by UK politicians
 and partly from the Court’s case law on preventive detention in other jurisdictions.
 
In Murray, the applicant alleged that the Dutch authorities had deprived him of any prospect of release by failing to provide him with any psychiatric treatment and that his life sentence was therefore irreducible and violated Article 3.
 The Grand Chamber held that, while ‘the Convention does not guarantee, as such, a right to rehabilitation’, the ECtHR’s case law entailed a positive duty on the state to enable a life prisoner ‘to make such progress towards rehabilitation that it offers him or her the hope of one day being eligible for parole or conditional release’.
 Judge Pinto de Albuquerque went further in his partly concurring opinion, arguing that the Court had established prisoners had ‘a vested and enforceable right to be paroled if and when the legal requisites of parole are present’.
 Such a right would be consistent with the principle in Murray that ‘a prisoner cannot be detained unless there are legitimate penological grounds for incarceration, which include punishment, deterrence, public protection and rehabilitation’.

James and Murray offer a similar vision of the positive change life-sentenced prisoners will need to demonstrate in order to earn a right to parole. Both judgments show the influence of the risk, need, responsivity (RNR) model of offender rehabilitation. The RNR model is underpinned by a cognitive social learning theory of criminal behaviour
 that assumes a causal relationship between habits of thinking, learned behaviours and offending.
 RNR posits that rehabilitative programmes should therefore identify and treat offenders’ ‘criminogenic needs’: empirically validated risk factors for offending that are amenable to change.
 Examples of criminogenic needs include pro-criminal attitudes and associates, an antisocial personality pattern, a lack of pro-social leisure pursuits, poor family relationships, and poor satisfaction with work and education.
 

In James, the Court drew on the Committee of Ministers’ Recommendation of 9 October 2003 to establish rehabilitation as the aim of prison sentences.
 The Recommendation was influenced by the RNR model and emphasises that life prisoners should receive sentence plans that ‘include a risk and needs assessment … and interventions and participation in programmes designed to address risks and needs so as to reduce disruptive behaviour in prison and re-offending after release’.

As the Court noted in James, the primary means for IPP prisoners in England and Wales to progress towards release is to follow their sentence plan.
 Thus, providing ‘a real opportunity for rehabilitation’
 for the applicants in James required ‘reasonable opportunities to undertake courses aimed at helping them to address their offending behaviour and the risks they posed.’
 In Murray the Grand Chamber seemed to endorse a wider view of rehabilitation, holding that it was not solely intended to prevent recidivism but involved ‘resocialisation through the fostering of personal responsibility’
 and social reintegration.
 As in James, however, the state’s positive duties were primarily confined in Murray to providing life prisoners with any treatment needed to reduce their risk of re-offending.
 States could meet this duty by ‘setting up and periodically reviewing an individualised programme that will encourage the sentenced prisoner to develop himself or herself to be able to lead a responsible and crime-free life’.
 
Pinto de Albuquerque went further in his separate opinion in Murray, arguing that the ECHR obliges states to provide life and long-term prisoners with ‘an individualised sentence plan’ containing ‘a comprehensive and updated risk and needs assessment’.
 Notably, however, Pinto de Albuquerque argued in Öcalan v Turkey (No. 2) that all indeterminate sentences violate Article 3 ‘because of the desocialising and therefore dehumanising effects of long-term imprisonment’.
 This seems to conflict with his support for sentencing planning for life prisoners in Murray. As the ECtHR has affirmed that the Convention does not prohibit life sentences for adults,
 Pinto de Albuquerque’s comments in Murray can be understood as an attempt to explicate the requirements of sentence planning in the Court’s jurisprudence.
The Grand Chamber recognised a broader concept of rehabilitation under Article 8 in Khoroshenko v Russia.
 In Khoroshenko, the Court acknowledged the importance of maintaining family ties not only for rehabilitation but also to counteract the detrimental effects of imprisonment and facilitate social reintegration upon release.
 Restrictions on contact with family had to be proportionate to a legitimate aim and strike a fair balance between punishment and rehabilitation. 
In their joint concurring opinion in Khoroshenko, Judges Pinto de Albuquerque and Turković explicitly portrayed rehabilitation as non-coercive. They asserted that ‘a sentence plan aimed at a particular prisoner’s resocialisation is a proposal made to him or her. The rehabilitative terminology should not have any connotation of forced treatment.’
 Similarly in Murray, Judge Pinto de Albuquerque argued that ‘resocialisation is no longer understood, as in the classical medical analogy, as a “treatment” or “cure” of the prisoner, aimed at the reformation of the prisoner’s character, but as a less ambitious, yet more realistic task: his or her preparation for a law-abiding life after prison.’
 These statements neglect, however, the coercion underlying offers of rehabilitation tied to a prospect of release. 

The prisoner’s ‘right to rehabilitation’ needs to be understood in light of the unequal relationship between the prisoner and the state. The prisoner has a right to opportunities for rehabilitation because, without them, he has no hope of regaining his liberty, and the state, through the sentence plan, dictates what it requires of the prisoner. From this perspective, the right to rehabilitation looks more like a duty to engage with rehabilitative opportunities if one wishes to have any prospect of being released.
 Like in James and Murray, in Khoroshenko the ECtHR merely tweaked the conditions in which a life sentence should be served without challenging the justifications for imposing such sentences. Furthermore, the Court’s uncritical acceptance of sentence planning and RNR principles in Murray and James leaves little room for prisoners to challenge the requirements of their sentence plans or the problematic risk assessments that underpin them. I now turn to consider these problems. 

B. Risk and Character in Rehabilitation as Risk Reduction
Commentators have argued that contemporary rehabilitation policies seek to change offenders’ behaviours rather than their characters.
 However, it is clear that some criminogenic needs, such as impulsivity or proneness to boredom, could be viewed as character traits. This raises the question of what role character continues to play in rehabilitation as risk reduction. I argue that offending and character are only contingently related in rehabilitation as risk reduction using RNR principles and Nicola Lacey’s work on character responsibility. Nevertheless, character judgments can come into play in practice when assessing risk. This suggests that the Court was incorrect to assume in James and Murray that modern risk assessment methods are an objective measure of the need to detain a given person. Furthermore, empirical evidence suggests that rehabilitative interventions may not be sufficiently effective to act as a reliable curb on excessive use of preventive detention.
Lacey defines character responsibility as the view that the underlying rationale for conviction and punishment is bad or antisocial character, and that criminal conduct itself is a symptom of bad character.
 Consequently, character responsibility ‘invites us to condemn not merely the sin but also, and fundamentally, the sinner.’
 While Lacey’s work focuses on character responsibility in the criminal law, her theory can also help us to understand the role played by the character in post-conviction decisions, including sentencing and execution of sentence.
 Lacey argues that preventive sentences, such as the IPP, create a form of status liability based on a judgment of bad character.
 It is clear that the IPP sentence was based on the logic that convicted sexual or violent offenders have a predisposition for crime and, on the basis of that judgment, potentially life-long restrictions and periods of imprisonment
 were imposed that could far exceed the punishment deemed proportionate to the offence committed.
 Thus, the IPP created a form of punishment for one’s presumed tendencies
 that sits uneasily with the liberal theory that the modern criminal law punishes offenders for what they have voluntarily done rather than for who they are.
 
Character responsibility as described by Lacey nevertheless inhabits a broad spectrum.
 At one extreme is ‘character essentialism’ or ‘character determinism’:
 ‘a view of human character … and of identity as fixed, or at least as relatively stable’ that ‘regards character as determining conduct.’
 At the other end of the spectrum is the view that a criminal conviction does not necessarily mark out a stable propensity for crime.
 Between each extreme are ‘intermediate positions in which criminal conduct expressing vicious characteristics gives rise to a (stronger or weaker) presumption of bad character in the sense of propensity.’
 

While a strong presumption of criminal propensity underlies the imposition of an IPP sentence, character and offending are only contingently related in the RNR model. To some extent, the RNR model views offending as a product of poor self-control and antisocial attitudes – traits that may be understood as character defects. However, the RNR model identifies a much broader range of risk factors and RNR programmes only target personality traits where this is expected to reduce the person’s likelihood of re-offending. While offending behaviour programmes modelled on RNR principles have been characterised as ‘normalizing’ or ‘re-moralizing’
 their aim is not necessarily to transform the person’s character or identity. Rather, their goal is to reduce risk by helping ‘offenders to take … control of their lives and behaviour and to make more pro-social choices by helping them to learn necessary skills such as listening and communication, critical and creative thinking, problem-solving, self-management and self-control’.

While the Court in James was critical of the statutory presumption of dangerousness underpinning the IPP, it took for granted that RNR programmes could act as a limit on excessive periods of preventive detention. In James, the ECtHR failed to recognise that even the best available objective measures of risk are a poor measure of the ‘need’ to detain an individual to prevent an offence from occurring. Empirical studies show that the actuarial risk assessment instruments (ARAIs) used in prisons and probation are reasonably good at predicting re-offending at the group level. When it comes to predicting which individuals will reoffend, however, their accuracy is much more limited. This is because they return a high proportion of false positives (individuals identified as high risk who do not re-offend) and false negatives (individuals identified as low risk who do re-offend).
 These problems are exacerbated when the instrument is used to predict rare events, like serious offending, that have a low base rate in the population.
 

Pinto de Albuquerque in Öcalan (No. 2) demonstrated acute awareness of the problems associated with ARAIs and was critical of the assumption that dangerous offenders can be reliably identified and ought to be excluded from the community. His concept of resocialisation as ‘preparation for a law-abiding life after prison’
 more closely resembles social reintegration and resettlement efforts than the treatment-focused RNR model.  Nevertheless, in Murray he strongly advocated for a duty on states to provide prisoners with sentence plans based on RNR principles. RNR assessments are, however, underpinned by the same ‘highly problematic prediction scales’
 he criticised in Öcalan (No. 2). 
Pinto de Albuquerque’s advocacy of RNR principles in Murray can perhaps be reconciled with his opinion in Öcalan (No. 2) that life sentences are incompatible with human dignity. In a system of purely determinate sentences, RNR assessments could be used for sentence planning but a prisoner’s release date could be de-linked from progress in rehabilitation. This would to some extent reduce the coercion underlying offers of rehabilitative programmes to prisoners where engagement is a condition of progress towards release. 
Nevertheless, it is doubtful that prisons are suitable sites for rehabilitation given that prisons are coercive environments in which prisoners’ rights are curtailed and prison staff fulfil both custodial and therapeutic roles.
 Furthermore, there is a danger in requiring RNR assessments for all prisoners as ‘unmet treatment needs are easily elided with risk’ in the RNR model.
 Offenders serving determinate sentences who fail to progress through treatment programmes targeting their risk factors for offending may find themselves subject to restrictive measures on the grounds that they continue to pose a risk to the public.
 
The idea that offending behaviour programmes present a straightforward means of demonstrating reduced risk of re-offending can also be challenged. A recent large-scale impact evaluation by the Ministry of Justice drew the worrying conclusion that participation in the Sex Offender Treatment Programme (SOTP), one of the most widely used offending behaviour programmes in England and Wales, may have in fact increased re-offending. The study followed matched treatment and control groups of prisoners over an average follow-up period of 8.2 years. While proven sexual re-offending rates for both groups were low, a higher percentage of those in the treated group committed at least one sexual offence (10%) compared to those in the untreated group (8%).
 Criminal justice practitioners were already sceptical about the effectiveness of common offending behaviour programmes in reducing risk amongst serious offenders,
 and this scepticism is only likely to increase in the wake of the SOTP study.

What is more, while RNR principles do not necessarily assume a strong connection between character and risk, empirical studies demonstrate that practitioners’ subjective judgments about the offender’s character play a significant role in risk assessment in practice. While Parole Board members in England and Wales thoroughly review the evidence presented to them, they also draw on ‘gut reaction’, ‘instinct’, ‘experience’ ‘intuition’, ‘common sense’ and their ‘impressions’ of the prisoner when it comes to making release decisions.
 A study conducted in the 1990s found that ‘in cases in which “further work” on offending behaviour in prison was not given as the reason for refusal [to grant parole], the issue usually came down to whether to trust the prisoner or not.’
 Parole Board members used negative character judgments about sexual offenders when assessing their eligibility for parole, including ‘a man of violence’,
 ‘a thoroughly unpleasant character from a thoroughly unpleasant family’
 and ‘a bully, a really dangerous man’.
 This reasoning reflects the assumptions of character essentialism: that a person’s character can be inferred from their past behaviour and that bad character indicates a propensity for offending. Such judgments are unlikely to be an accurate reflection of a person’s probability of offending and encourage the notion that serious offenders are unlikely to change.
In James and Murray the ECtHR took for granted that risk assessments were a good objective measure of reoffending risk and failed to interrogate the potential for character judgments to influence release decisions. In Vinter, it went further and seemed to call upon decision-makers to evaluate progress in rehabilitation by examining changes in the person’s character.
4. Rehabilitation as Redemption
A. Whole life orders in Vinter
A political drive for tougher sentencing in England and Wales over the past two decades has prompted an increase in the use of whole life orders. Former Home Secretary David Blunkett introduced measures under the Criminal Justice Act 2003 to ‘ratchet up’
 minimum terms for mandatory life sentences in response to lenient sentencing by judges
 and public feeling that, for heinous crimes, ‘life should mean life’.
 The 2003 Act specifies ‘starting points’
 to which judges ‘must have regard’
 when setting the minimum term. The starting point for murder cases of ‘exceptionally high’ seriousness is whole life.
 The average number of years served by life-sentenced prisoners before their first release on licence has since increased from 11.5 in 2002 to 18 in 2019.
 By the end of March 2020, 66 individuals were serving whole life orders in England and Wales: 43 more than in 2001.

In Vinter, three prisoners subject to whole life sentences argued that the very limited grounds for release by the Justice Secretary meant their sentences were irreducible, depriving them of any hope of freedom and violating Article 3. Whole life prisoners can only be released by the Justice Secretary where ‘exceptional circumstances exist which justify the prisoner’s release on compassionate grounds.’
 According to Prison Service Order (PSO) 4700, such circumstances include where:
the prisoner is suffering from a terminal illness and death is likely to occur very shortly … is bedridden or similarly incapacitated, for example, those paralysed or suffering from a severe stroke; and the risk of re-offending (particularly of a sexual or violent nature) is minimal; and further imprisonment would reduce the prisoner’s life expectancy; and there are adequate arrangements for the prisoner’s care and treatment outside prison; and early release will bring some significant benefit to the prisoner or his/her family.

The Grand Chamber’s judgment in Vinter offers important insights into the relationship between rehabilitation and punishment in the Court’s jurisprudence. It affirms that a prisoner cannot not be detained unless there are legitimate penological grounds for his detention, including ‘punishment, deterrence, public protection and rehabilitation’
 and the balance between these grounds could shift during the course of the sentence. Such shifts can only be evaluated by a review of the grounds for the detention at an appropriate point.
 The Court placed particular emphasis on the rehabilitative purpose of prison sentences and the need for states to offer prisoners ‘the possibility of rehabilitation and the prospect of release if that rehabilitation is achieved.’
 After Vinter, therefore, Article 3 was to be:
interpreted as requiring reducibility of the sentence, in the sense of a review which allows the domestic authorities to consider whether any changes in the life prisoner are so significant, and such progress towards rehabilitation has been made in the course of the sentence, as to mean that continued detention can no longer be justified on legitimate penological grounds.

In Vinter, the Grand Chamber found that the applicants’ whole life sentences were irreducible because PSO 4700 did not provide a real prospect of release. In so doing, it rejected the UK Government’s argument that the Justice Secretary’s duty to act in conformity with Article 3 was sufficient.
 Some commentators have argued, however, that Hutchinson v UK
 suggests it is ‘too soon’ for a Convention right to hope.
 In Hutchinson, the Grand Chamber accepted that the Court of Appeal’s judgment in R v McLoughlin and Newell
 had sufficiently clarified the legal position
 even though the terms of PSO 4700 remained unchanged. This discrepancy is rightly highlighted by Judge Pinto de Albuquerque in his dissenting opinion in Hutchinson. The case nevertheless maintains the core principles and values in Vinter and reaffirms the centrality of rehabilitation to the Court’s jurisprudence.
 Hutchinson should therefore be read as a misapplication of the Vinter principles rather than a reversal. It is clear that Vinter remains a leading authority, as the Grand Chamber applied the Vinter principles in Murray and Khoroshenko, and in Matiošaitis and others v Lithuania, the Second Section affirmed that serious offenders retain a ‘right to hope’.
 
In rejecting the idea that general deterrence would justify whole life detention without a prospect of release, the ECtHR in Vinter was influenced by the German Federal Constitutional Court (FCC) in the Life Imprisonment case, which set out the principle ‘that the State could not turn the offender into an object of crime prevention to the detriment of his constitutionally protected right to social worth’.
 This statement would seem to go against the concept of rehabilitation as risk reduction considered earlier, which has the prevention of crime as its goal. However, the German FCC’s words have been interpreted as a principle against general deterrence.

Previous accounts of Vinter have highlighted that purely retributive whole life sentences that eliminate any prospect of release are incompatible with the principle of human dignity underpinning Article 3.
 Natasa Mavronicola has argued that, after Vinter, all life sentences should adhere to the tariff structure: ‘there must be a finite punitive term, with further imprisonment being premised on the need for public protection if the individual remains dangerous.’
 This claim does not tally, however, with the ECtHR’s comment in Vinter that a whole life sentence can be ‘condign’ punishment (appropriate to the crime; fitting and deserved)
 at the time of its imposition.
 The Court also affirmed in Vinter that ‘a life sentence does not become irreducible by the mere fact that in practice it may be served in full’.
 This implies that, while the ECtHR rejected the argument that retributive punishment justifies whole life detention without review, it did not absolutely reject punishment as a justification for a person serving a whole life sentence until its end. In order to demonstrate this argument I dig deeper into the Court’s concept of ‘atonement’ below.
B. The Meaning of Atonement in Vinter
Little attention has been paid in previous accounts to the principle in Vinter that prisoners serving whole life sentences should have the opportunity to ‘atone’ for their offences through rehabilitation: 

If … a prisoner is incarcerated without any prospect of release and without the possibility of having his life sentence reviewed, there is the risk that he can never atone for his offence: whatever the prisoner does in prison, however exceptional his progress towards rehabilitation, his punishment remains fixed and unreviewable. If anything, the punishment becomes greater with time: the longer the prisoner lives, the longer his sentence. Thus, even when a whole life sentence is condign punishment at the time of its imposition, with the passage of time it becomes … a poor guarantee of just and proportionate punishment.
 

This passage implies that if a prisoner sufficiently atones for his crimes by changing himself, he will no longer deserve to be detained for his whole life. Judge Power-Forde made this rationale more explicit in her concurring opinion:

Those who commit the most abhorrent and egregious of acts and who inflict untold suffering upon others, nevertheless retain their fundamental humanity and carry within themselves the capacity to change. Long and deserved though their prison sentences may be, they retain the right to hope that, someday, they may have atoned for the wrongs which they have committed.
 

Andrew Dyer has branded as ‘illogical’ the implication in Vinter that a whole life sentence can be a fitting punishment at sentencing but can subsequently become unjust.
 Dyer assumes, however, that retributive punishment can only be backward-looking and desert-based. This is reflected in his argument that ‘the sentence necessitated by punitive considerations [is] exactly the same at the time of sentencing as at any other time during the sentence’.
 I argue, however, that the Court in Vinter endorses a different rationale for retributive punishment. This focuses on the qualities of the offender, which are amenable to change, rather than those of the crime, which are not. This reasoning is consistent with an understanding of atonement as a moral transformation that entails a character-based theory of offending. I argue that this concept has its roots in Kantian moral philosophy and sees atonement as freeing the offender from punishment. In this sense, I argue that the Grand Chamber in Vinter conceives of rehabilitation as a process of redemption. In order to demonstrate this argument, I compare the Court’s vision of atonement in Vinter with theories of atonement in law and philosophy.
The primary meaning of atonement is ‘making amends for a wrong or injury.’
 The idea in Vinter that one can ‘atone’ by changing oneself may therefore strike readers as odd. However, as Linda Radzik demonstrates in Making Amends,
 atonement in law and philosophy commonly carries three separate meanings: ‘atonement as the repayment of a moral debt, atonement as moral transformation, and atonement as the reconciliation of a relationship.’
 To flesh out what the ECtHR’s concept of atonement requires of prisoners, I examine each of Radzik’s concepts in turn. Contrary to Dagan’s account,
 I argue that Vinter does not explicitly require reparation or reconciliation before a life-sentenced prisoner can earn a right to release. Instead, the judgment focuses on changes in the prisoner himself and reflects a theory of atonement as a moral transformation. Going beyond Radzik’s account of atonement as a moral transformation, I further establish that theories of reparative justice demonstrate that changing oneself can constitute reparation for past harms. 
Atonement as a moral transformation ‘is most commonly expressed in a demand for repentance, a regretful turning away from the wrongful path, and a recommitment to the right and the good.’
 On one reading, repentant wrongdoers not only commit themselves to be good in future – they can even undergo ‘a change of identity that frees them from their guilt.’
 This idea has its roots in Emmanuel Kant’s theory of punishment.
 For Kant, before a wrongdoer has had a ‘change of heart,’ he is deserving of punishment as an agent who has freely chosen his actions. However, after his change of heart ‘the penalty cannot be considered appropriate to his new quality … for he is now leading a new life and is morally another person.’
 
Atonement as a moral transformation further implies that offenders atone for their crimes by changing their very characters. This is an active process whereby:

Repentant persons reject their former actions, habits, thoughts, or character traits in favour of a new set of values, commitments, dispositions, and intentions. Repentance is not a mere change in one's future course … It is a repudiation of one's past as wrongful and as a mistake for which one acknowledges responsibility and blameworthiness.

This implies that repentant wrongdoers not only atone for their past crimes but also turn away from committing crime in future. 

Like Kant’s theory of punishment, Judge Power-Forde’s opinion in Vinter implies that atonement is achieved by exercising one’s human capacity for change. Power-Forde’s argument is reminiscent of Kant’s ‘change of heart’ and similarly implies that, by working on himself, a former offender can change so profoundly that he no longer deserves punishment despite the gravity of his crimes. 
Further scrutiny of Murray and Vinter suggests that the Court’s attitude towards the relationship between character and offending falls in the middle of Lacey’s spectrum of character responsibility, some distance from the pessimism of character essentialism. Human dignity in Vinter entails, inter alia, an optimistic view of offenders’ potential for self-improvement. This may be traced back to the concept of human dignity in German constitutional law. In the Life Imprisonment case, the German FCC affirmed that the primacy of human dignity in the German constitution is ‘based on the conception of human persons as spiritual-moral beings endowed with the freedom to determine and develop themselves.’
 This notion is reflected in the Grand Chamber’s ruling in Murray that states cannot avoid their Article 3 obligations by claiming that a prisoner is incapable of change.
 

I now turn to examine whether the ECtHR adheres to a view of atonement as the repayment of a moral debt. According to Radzik, ‘repayment’ can be understood in a restitutive or retributive sense. The restitutive view focuses ‘not on a loss or harm for the wrongdoer but on compensation for the victim’ while the retributive view holds ‘that wrongdoing can be repaid only through suffering.’

While the ECtHR in Vinter makes no reference to compensation, it clearly rejects the retributive view of atonement reflected in Lord Scott’s judgment in R (Wellington) v Secretary of State for the Home Department:

If a whole life sentence … is a just punishment for the crime, the prisoner atones by serving his sentence. Redemption, a matter between him and his Maker, may well be achieved during the currency of the sentence, but I do not follow why it is said to require a reduction of the length of the just punishment sentence.
 

Rather than following Lord Scott’s reasoning, the ECtHR cited with approval the earlier judgment of Laws LJ in the High Court.
 Laws LJ argued that, without a prospect of release, a whole life sentence would be equivalent to a death sentence. This was because the prisoner ‘can never atone for his offence. However he may use his incarceration as time for amendment of life, his punishment is only exhausted by his last breath.’
 

While Radzik focuses her account of atonement as repayment on compensation for victims,
 Lucia Zedner argues that theories of reparative justice recognise that an offender can ‘pay back’ by reforming himself. Thus, ‘evidence of a change in attitude, some expression of remorse that indicates that the victim's rights will be respected in the future’ may be enough for reparation.
 This change may be achieved by engaging with rehabilitative interventions such as training or counselling.
 While Vinter does not explicitly address reparation, it could be consistent with an account of atonement as reparation primarily achieved through self-transformation. Vinter does not, however, seem to require reconciliation of relationships.
The concept of atonement as a moral transformation or repayment of a moral debt through self-transformation can help explain why the ECtHR is willing to accept a whole life order as ‘condign’ punishment at the time of its imposition but not after the offender has made progress in rehabilitation. A backward-looking retributive justification for punishment that focuses solely on the gravity of the offence, such as that underpinning Lord Scott’s judgment in Wellington, would require the offender to serve his whole life sentence to its end. The focus in Vinter on the need to take into account positive changes in the offender suggests that it subscribes instead to a present-centred normative justification for retributive punishment. This justification focuses on the blameworthiness of the offender, conceived of as amenable to change, rather than on the blameworthiness of the act, which is not.
The international materials reviewed by the Court in Vinter included a wide range of factors to be considered in reviewing a person’s detention, including his age, state of health, personality, efforts to make amends and prison record. However, in summarising these materials in its own judgment, the Court emphasised that there was:

clear support in European and international law for the principle that all prisoners, including those serving life sentences, be offered the possibility of rehabilitation and the prospect of release if that rehabilitation is achieved.

This suggests that, in Vinter, progress in rehabilitation is the primary basis for a prospect of release. Other changes could, however, be relevant to reviews of detention. The idea in Vinter that punishment under a whole life sentence can become greater with time
 suggests that reviews should take into account natural changes, such as aging or illness, that can make punishment weigh more heavily on the offender. In this respect, the Court was likely influenced by the German FCC’s War Criminal case.
 

The ECtHR refrained, however, from fully adopting the German system for reviewing life sentences. While the German FCC has held that the punitive period of a life sentence should not exceed the prisoner’s life expectancy,
 the ECtHR in Vinter refrained from setting any such limit on permissible punishment. Neither did it adopt the German principle of reviewing life sentences after the prisoner has served 15 years. While the ECtHR observed in Vinter that the international materials supported a review after 25 years, it refrained from prescribing the form or timing of the review.
 In Murray, the Grand Chamber seemed to require a review after 25 years
 but it abandoned this requirement in Hutchinson.
 

There are further differences. In Germany, the sentencing court is required to pronounce on the severity of the offence when passing a life sentence. If the offence was severe, a separate court for the execution of sentences reviews the sentence after 15 years and decides what additional period of detention is required for punishment.
 This effectively involves setting a new minimum term.
 In determining the new minimum term, the court considers the severity of the offence and subsequent developments that may reduce the need for punishment, including the prisoner’s prison record, changes in his personality, expressions of remorse, attempts to make amends, his age and state of health.
 At the end of the new minimum term, the court must review his case again and determine whether release is justified in light of public security considerations. At this stage, it can no longer take into account considerations of punishment.
 In Vinter, by contrast, the ECtHR envisaged periodic reviews that consider the balance between all the legitimate penological grounds for detention. These include not only public protection but also rehabilitation, punishment and deterrence.

In this respect, the Court in Vinter may have been influenced by the tariff system in England and Wales. While the prisoners in James had already served their punitive tariffs and were detained on the grounds of risk, the whole life orders in Vinter were intended to reflect the need for punishment and deterrence. This may explain to some extent why the Court sought to construct rehabilitation as something that can reduce the need for punishment in Vinter whereas it focused on the function of rehabilitation in reducing risk in James.

While Vinter was welcomed for turning the tide against whole life sentences,
 the concept of rehabilitation as redemption at its centre implies a character-based justification for punishment that sits uncomfortably with the liberal criminal law principle that ‘defendants are punished not for who or what they are, but simply for what they have done’.
 The focus in Vinter on atonement as a justification for release suggests that a prisoner who fails to atone for his offences by reforming himself could legitimately be detained for his whole life provided regular reviews of the purpose of his detention are provided. In Vinter, therefore, the Court missed its chance to set definitive, universal and principled limits on the use of whole life sentences. Rather than interrogating the proportionality of the prisoner’s punishment to his crime, it invited states to engage in the much more difficult, and subjective, task of assessing changes in his character.  
In Marcello Viola v Italy (No.2),
 the First Section of the ECtHR made the relationship between character and offending more explicit than in Vinter. It stated that the process of resocialisation presents an opportunity for the prisoner to ‘critically review his criminal career and to rebuild his personality.’
 This implies a much more holistic and deeply transformational process than merely addressing risk factors for offending, as seen in James and Murray. While changes to one’s character may be a side-effect of rehabilitation as risk reduction, rehabilitation as redemption demands it. 
In Murray, Judge Pinto de Albuquerque rejected the ‘assumption that the State is responsible for the prisoner’s “moral reform” and his or her “conversion” to the majority’s social values’
 in favour of a vision of ‘resocialisation’ conceived as ‘the social reintegration of the prisoner who is capable of leading a crime-free life after release’.
 His opinion is, however, inconsistent with the right to rehabilitation and a prospect of release in Vinter. The concept of rehabilitation as redemption in Vinter places a heavy responsibility on the prisoner to demonstrate a change in his personality that is so profound that he no longer deserves punishment regardless of the heinousness of his offence(s). While Vinter does not condone forcible treatments or harsh punishments designed to reform prisoners’ characters, it does legitimise a subtler form of coercion that places the burden on the prisoner to engage with rehabilitation in order to progress towards release. In Maiorano, considered below, the Court itself used character-based judgments of risk to evalute a decision by the Italian authorities to release a serious offender.
An aspect of Vinter that has received surprisingly little analysis is the principle that ‘States have a duty under the Convention to take measures for the protection of the public from violent crime’ that may be fulfilled by ‘continuing to detain … life sentenced prisoners for as long as they remain dangerous.’
 In this respect the ECtHR may also have been influenced by German law. While German prison law gives primacy to the resocialisation of prisoners, public security considerations justify restricting a prisoner’s resocialisation rights where there is a clear danger that he will misuse his rights.
 In addition, while human dignity demands that prisoners have ‘a concrete and realistically attainable chance to regain [their] freedom’, the German FCC nevertheless accepts that incapacitation can justify life imprisonment:

The murderer sentenced to life usually does have a chance to be released after serving a certain length of time ... But for the criminal who remains a threat to society, the goal of rehabilitation may never be fulfilled.

In the ECtHR context, the prisoner’s rights to rehabilitation and to parole are limited by the competing right of the public to security. Mastromatteo and Maiorano, considered below, demonstrate the weaknesses of the Court’s commitment to rehabilitation in the face of serious reoffending by released prisoners. 
5. The Right to Security and the Limits of the Right to Rehabilitation
The ECtHR recognises two very different versions of the public’s ‘right to security’ grounded in the state’s positive obligation to protect the right to life under Article 2. The first is a right to protection from ‘critical and pervasive threats’ to physical safety described by Liora Lazarus.
 The second is a much more expansive right to protection from the potential acts of released prisoners convicted of violent offences established in Mastromatteo and Maiorano.
 In Maiorano, the ECtHR evaluated a decision by the Italian authorities to release a serious offender in light of inferences about his character and gave little weight to the limits of the ability of the authorities to predict what a given offender will do. Maiorano acutely illustrates the potential for the ECtHR’s positive obligations doctrine to seriously limit rehabilitative opportunities for prisoners and to further entrench punitive and precautionary penal policies. It further demonstrates that assessing a prisoner’s suitability for release by evaluating his character risks opening the door to attitudes of criminal essentialism. This could foreclose any prospect of release for prisoners convicted of very serious offences.
As Zedner argues, ‘absolute security … is a chimera, perpetually beyond reach.’
 The measures that could be taken to protect the public’s purported ‘right to security’ are therefore unending.
 The ECtHR has, however, sought to impose limits on this potentially expansive right by anchoring it to the right to life under Article 2 and setting a high threshold for violations.
 In Osman v UK
, the Grand Chamber established ‘a positive obligation on the authorities to take preventive operational measures to protect an individual whose life is at risk from the criminal acts of another individual.’
 The authorities would be in violation of this duty if they ‘knew or ought to have known at the time of the existence of a real and immediate risk to the life of an identified individual or individuals’ but ‘failed to take measures within the scope of their powers which, judged reasonably, might have been expected to avoid that risk.’
 
Lazarus argues that Osman and subsequent cases limit the state’s positive obligations to ‘the development of structures and institutions capable of responding to and minimising “critical and pervasive threats” to human safety.’
 However, her analysis misses the implications of the Grand Chamber’s decision in Mastromatteo, which significantly expanded the scope of the state’s duty in respect of released prisoners.
In Mastromatteo, the applicant’s son had been shot dead by a prisoner who was escaping the scene of a bank robbery he had committed with two accomplices after all three had absconded while on prison leave. The applicant alleged that the Italian State had failed to protect his son’s life by granting leave to three ‘very dangerous habitual criminals’.
 The Grand Chamber extended the Osman duty to embrace an obligation for the state ‘to afford general protection to society against the potential acts of one or of several persons serving a prison sentence for a violent crime.’
 It was careful, however, to recognise that the progressive social reintegration of prisoners was a ‘legitimate aim’ of the state
 and to reiterate the requirement in Osman that the state’s duty to protect life must 
be interpreted in a way which does not impose an impossible or disproportionate burden on the authorities, bearing in mind the difficulties involved in policing modern societies, the unpredictability of human conduct and the operational choices which must be made in terms of priorities and resources.
 
In Mastromatteo, the Grand Chamber was satisfied that the Italian authorities had appropriate systems in place to protect the public given very few prisoners re-offended or escaped while on leave.
 It also took seriously the need to consider the unpredictability of human conduct by judging the reasonableness of the decision to release the prisoners based on the evidence available to the Italian authorities at the time it was made. The Court concluded that ‘there was nothing in the material before the national authorities to alert them to the fact that the release of [the prisoners] would pose a real and immediate threat to life’
 and there was therefore no violation of Article 2.
The partly dissenting judgment of Judge Bonello in Mastromatteo points to the road not travelled by the majority. While Bonello recognised that there was no ‘compelling causal link between the failures by the State and the death of the victim’
 he nevertheless branded the Italian judges’ decision to grant temporary release a ‘misinformed’
 and ‘fatal blunder’.
 In so doing, he gave in to the temptations of outcome bias: a common tendency for people to rate decision-making quality as poor when told that the outcome of a decision was bad.
 This is clear from Bonello’s argument that ‘the stark killing of young Mastromatteo goes some way to confirming that the judges who authorised the release of the criminals made shabby use of the discretion which Italian law entrusted them to exercise’
.  

Furthermore, Bonello’s judgment demonstrates hindsight bias – the tendency for people’s judgements about the probability of an outcome to be influenced by information about the actual outcome.
 This can be seen from his claim that the death of the applicant’s son demonstrated that the Italian judges were mistaken in deciding that ‘the State owed faith and credit to those who deserved diffidence and scepticism’.
 
While Bonello’s opinion could be dismissed as the view of one judge, his narrative demonstrates the temptations of character essentialism: the commonly-held view that convicted offenders are untrustworthy and have ‘immutable and essentially flawed natures’.
 Bonello referred to the prisoners as ‘reoffenders already convicted of murder, attempted murder, complicity in attempted murder, and armed robbery, one a card-carrying member of the elite league of “socially dangerous”.’
 For Bonello, the fact they went on to collectively commit robbery and murder could only confirm that character judgment.
Whereas the Grand Chamber in Mastromatteo avoided these temptations, the positive duty it created left the door open to the Second Section of the ECtHR to find a breach of Article 2 in Maiorano.
 In Maiorano, the applicants were the family members of two women raped and murdered in 2005 by Angelo Izzo: a life-sentenced prisoner on day release. While the ECtHR mentioned the limits set on the positive duty to protect life in Mastromatteo, it neglected the injunction to bear in mind ‘the unpredictability of human conduct’
 in reaching its judgment. Although less explicit than Bonello’s judgment, the reasoning in Maiorano illustrates the same tendencies towards outcome bias, hindsight bias, and character essentialism. 
Izzo had been convicted in 1975 of kidnapping, rape, murder and attempted murder in respect of two female victims. He had a history of violent behaviour in prison and of violating the terms of prison leave. By 2005, however, Izzo was 50 years old,
 he had not been involved in a violent incident for nearly 30 years, and he had been out on temporary release on several occasions without incident. Prison psychologists were enthusiastic about Izzo’s progress in rehabilitation, reporting that his personality had improved and matured, that he regretted his violent past and wanted to atone and make reparation for his crimes.
 
The ECtHR, however, placed greater weight on Izzo’s violent history than on more recent evidence of improvement. It was unpersuaded by the Italian government’s argument that ‘the mere possibility that a person who had killed once could kill again’ could not, in itself, constitute a ‘real and immediate’ risk to life.
 Instead, the Court held that Izzo was a ‘dangerous’ ‘repeat offender’ convicted of ‘exceptionally brutal crimes’
 who had a ‘tendency to disrespect the law and authority.’
 It concluded that, given Izzo’s ‘personality, his substantial criminal record and the evidence indicating that he was a danger to society’, the authorities had failed to exercise due diligence in releasing him.
 While the Court approved of Italy’s measures of social reintegration for prisoners and its safeguards in general, it held that they had not been adequately followed on this occasion.
While the Court in Mastromatteo recognised the importance of measures of gradual social reintegration, Maiorano implies that states ought to err on the side of caution
 in granting prisoners leave from prison or moving them to open prison conditions. Consequently, the public’s right to security can limit not only the prisoner’s right to release on parole but also his access to opportunities for rehabilitation that increase the risk of re-offending. The positive obligations doctrine could therefore generate a chilling effect for the right to rehabilitation if the ECtHR continues to judge the quality of decisions on outcome rather than on process.

The fact that Court in Maiorano so easily dismissed the evidence supporting the decision to grant Izzo temporary release indicates that it was sceptical that such a serious offender could change. Its focus on the gravity of Izzo’s offences further conflicts with the principle in Vinter that even those convicted of the most heinous crimes have the capacity for change. Given the Court’s optimism towards the possibility for serious offenders to change for the better in Vinter, however, it is unlikely that the Court, as a general principle, adopts this view. Nevertheless, both Vinter and Maiorano invite parole decision-makers to use judgments about prisoners’ characters to assess their suitability for release. The narrative of character essentialism in Maiorano suggests that, in practice, offenders serving life sentences for very serious crimes are likely to find it very difficult to demonstrate suitability for parole.
The Court’s confidence in Maiorano in the idea that judges can (and should) distinguish between those offenders who have truly achieved rehabilitation and those who have not conflicts with its injunction in Osman and Mastromatteo to bear in mind the unpredictability of human conduct. It is, however, consistent with the Court’s confidence in James and Vinter in the ability of parole decision-makers to determine when a prisoner can be released. As I argued earlier, this takes insufficient account of the weaknesses of ARAIs and the dubious effectiveness of offending behaviour programmes. Furthermore, Maiorano demonstrates a tendency to tip the balance in favour of the public’s right to security when considering whether a serious offender ought to be given greater freedom in the interests of rehabilitation. This tension demonstrates a need for the Court to critically review the relationship between the state’s positive duties towards prisoners and the public. 
6. Conclusion
The Court’s concept of rehabilitation for life-sentenced prisoners is not unitary but takes two principal forms. Rehabilitation as risk reduction requires prisoners to engage with interventions that seek to reduce their risk factors for reoffending. Rehabilitation as redemption, by contrast, requires a transformation in the person’s very identity that frees him from further punishment. Both forms of rehabilitation place the onus on the offender to earn his right to release rather than on the state to justify his continued detention to an independent tribunal. Rather than interrogating the proportionality of the prisoner’s punishment to his crime, the Court invites states to engage in the much more difficult, and subjective, task of assessing changes in the character of the offender. This offers weak protection to prisoners from the excesses of preventive detention and punishment. 
Furthermore, the Court’s failure to challenge the assumptions underpinning life sentences risks further entrenching the trends of punitiveness and risk aversion it has tried to resist. There is a mismatch between the Court’s awareness in Mastromatteo of the unpredictability of human conduct and its confidence in James, Vinter and Maiorano in the capacity for judges to distinguish between dangerous offenders and those who are safe to release. The right to security has the potential to significantly limit opportunities for prisoners to demonstrate their suitability for release by restricting rehabilitation opportunities that accord greater freedom to the prisoner and thereby increase the risk to the public. Finally, the Court should recognise the coercive context in which the ‘right to rehabilitation’ operates and the imbalance of power between the state and prisoners who have little choice but to conform if they wish to have any prospect of release.
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