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Abstract

This study empirically investigates China’s participation in the globalized cross-bor-
der insolvency collaboration system. It is the first time for the development of Chi-
na’s cross-border insolvency law to be examined against the background of private
international law on foreign judgment recognition and enforcement. The findings of
this article reveal that foreign bankruptcy representatives face considerable difficul-
ties in satisfying the treaty and reciprocity requirements when seeking judicial assis-
tance from China, and that local protectionism in favour of China’s state-owned and
state-linked companies undermines foreign bankruptcy representatives’ confidence
in approaching China’s courts for support. Although there are several court recogni-
tions of foreign bankruptcy judgments in China, this article finds that they are only
used to acknowledge the legal status of foreign bankruptcy representatives to meet
the demands of government authorities; Chinese courts have not taken a substantial
step in recognizing a foreign bankruptcy judgment so as to bar individual creditors’
action in the interest of a foreign bankruptcy proceeding. On the contrary, for Chi-
nese bankruptcy representatives seeking assistance abroad, they could take advan-
tage of the liberal judicial infrastructure, especially of some advanced jurisdictions,
to obtain recognition and relief.
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1 Introduction

The international debates' over universalism or modified universalism” in dealing
with cross-border insolvency seem to have been largely settled, since the vast major-
ity of advanced jurisdictions have nowadays preferred to closely collaborate with
each other so as to promote efficiency and safeguard fairness.? At the time of writ-
ing, the UNCITRAL Model Law on Cross-Border Insolvency (the Model Law),4 a
set of recommended principles advocating modified universalism, has been adopted
by 47 countries, notably the USA, Japan, the UK, Australia, Canada, and Singa-
pore.5 This is a remarkable achievement in the direction of modified universalism,
although many difficult issues remain and some new challenges emerge.®

It is noteworthy that although some developed countries, such as Germany,’
France® and the Netherlands,” have not officially incorporated the Model Law into
domestic legislation, cross-border insolvency can still be adequately dealt with
under other domestic laws regarding the conflicts of private international law. Need-
less to say, given that Germany, France and the Netherlands are EU member states,
they are bound by the EU Insolvency Regulation,'” arguably the zenith of the prac-
tice of modified universalism,'! to cooperate at least with other fellow EU member
states on transnational insolvencies.'?

Apart from the aforementioned legal mechanisms in practising modified univer-
salism, many common law jurisdictions have traditionally been resorting to com-
mon law to grant assistance to foreign bankruptcy representatives so as to achieve
similar goals. A notable example is Hong Kong where the Model Law has not been
adopted but local courts frequently rely on common law to assist foreign insolvency

! See the support for universalism or modified universalism at, for example, Westbrook (2018), pp
1475-1476.

2 Many question universalism or modified universalism, but most critics agree that international coop-
eration, in one way or another, is essential for cross-border insolvency, whatever form of modified uni-
versalism or territorialism is preferred. See for example LoPucki (1999), p 742; McCormack (2012), p
347; Walters (2019), p 47.

3 A typical example of international cooperation is the recent Korean bankruptcy case of Daebo Inter-
national Shipping Co. Ltd. in which the Korean bankruptcy proceeding was opened on 6 March 2015
and was promptly recognised in Japan on 9 March 2015, in the UK on 16 March 2015, in the USA on 19
March 2015 and in Australia on 8 May 2015; this case is cited in Deane and Mason (2016), pp 157-158.
4 United Nations Commission on International Trade Law (UNCITRAL) Model Law on Cross-Bor-
der Insolvency (1997), https://uncitral.un.org/en/texts/insolvency/modellaw/cross-border_insolvency.
Accessed 20 April 2010.

5 UNCITRAL Model Law on Cross-Border Insolvency (1997), Status, https://uncitral.un.org/en/texts/
insolvency/modellaw/cross-border_insolvency/status. Accessed 20 April 2020.

6 See Walters (2020), p 92; Moss (2019), p 24.

7 See generally Paulus (2019), p 27.

8 See Trautman et al. (1993), p 577; Kirshner (2013), p 31.

9 See Wessels (2008), p 144.

10" Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insol-
vency proceedings [2015] OJ L 141/19 (Recast).

' See generally Fletcher (2014), pp 530-532.

12 See a comprehensive study of the EU Insolvency Regulation (Recast) at McCormack (2016).

) Springer Q ASSER PRESS


https://uncitral.un.org/en/texts/insolvency/modellaw/cross-border_insolvency
https://uncitral.un.org/en/texts/insolvency/modellaw/cross-border_insolvency/status
https://uncitral.un.org/en/texts/insolvency/modellaw/cross-border_insolvency/status

Globalized Cross-Border Insolvency Law: The Roles Played... 737

proceedings.'? In fact, for many common law countries that have adopted the Model
Law, domestic courts keep on using common law to fill the gaps left by the Model
Law.'* Namely, the spirits of modified universalism are fulfilled in these jurisdic-
tions, albeit through a combination of different means.'

To a certain extent, it seems safe to say that modified universalism, culminating
in the Model Law, has been leading the development of cross-border insolvency law
especially since the late twentieth century.'®

However, it should not be forgotten that this world is unevenly developed.!” Many
developing countries, especially several major emerging economies, such as Brazil,
Russia, India and China, have not adopted the Model Law, and there is no sign that
these countries may do so in the near future.'® In particular, among all developing
countries, the demand for China’s participation on cross-border insolvency seems to
be most pressing, since China, a country attracting the world’s second largest share
of inward foreign direct investment consecutively in recent decades and contributing
the world’s second largest amount of outward foreign direct investment on an annual
basis since 2016,' appears to be the most integrated with the global economy, as
a result of which many business failures inevitably lead to cross-border insolvency
coordination requests from and to China.

This article empirically investigates how China deals with cross-border insol-
vency to understand the way the most globalised developing economy interacts with
the outside world in handling cross-border insolvencies, enriching the debate regard-
ing how developing countries embrace global norms.?’

Although China has not officially adopted the Model Law, China did send, what-
ever its motivations,”! a cooperative signal to the world by adding an ad hoc cross-
border collaboration provision, Article 5, which reflects the key principles of modi-
fied universalism, into its Enterprise Bankruptcy Law of 2006 (the EBL 2006).>
But the irony is that up until now there have been only a handful of cases in which
Chinese courts have granted assistance to foreign bankruptcy proceedings.? It is not
even an exaggeration to say that there seems to be a deadlock in China’s cross-border
insolvency law, in spite of repeated insolvency assistance requests from abroad.?*

So it is legitimate to ask several questions: Why is the Chinese novel cross-border
insolvency law rarely used? What factors hinder the Chinese courts from granting
recognition and relief to foreign bankruptcy proceedings? And will China eventually

13 See Li and Tu (2018), p 35.

14 See Godwin et al. (2017), pp 6-7.

15 See Westbrook (2015), p 752.

16 See Godwin et al. (2017), pp 6-7.

17 Friedmann (1963), p 289.

18 Kargman (2012), pp 10-11.

International Monetary Fund (2019).

20 See Halliday and Osinsky (2006), p 465.

See Parry and Gao (2018), p 5.

The China Enterprise Bankruptcy Law of 2006 (Zhonghua Renmin Gongheguo Qiye Pochan Fa,
thig N\ RILFOE AL IR = 1%). See also, Arsenault (2011), p 20.
23 See Shi and Huang (2017), p 41.

2 See Lee (2014), pp 272-273.
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evolve like other civilised jurisdictions to adequately uphold modified universalism
so as to effectively contribute to global cooperation in cross-border insolvency?

Through answering these questions, this article attempts to fill three gaps in aca-
demic literature. First, unlike other studies® interpreting Article 5 of the EBL 2006
mainly by reference to the Model Law, this article ventures to untangle the enigma
of the scarce use of the Chinese new cross-border insolvency law by examining it in
the context of how Chinese courts recognise and enforce foreign judgments, since
many may have forgotten that cross-border insolvency law is part of private interna-
tional law,?® one pillar of which is the recognition and enforcement of foreign judg-
ments.”’ The challenges facing the use of Article 5 of the EBL 2006 could be better
understood after anatomising the difficulties encountered in seeking the recognition
and enforcement of foreign judgments in China. In this article, a foreign bankruptcy
judgment means a court order/decision opening a corporate bankruptcy procedure,
which means that recognising a foreign bankruptcy judgment largely equates with
recognising a foreign bankruptcy proceeding.

Second, this article is perhaps the first empirical study exploring how China’s
current cross-border insolvency system works in practice by collecting both quan-
titative and qualitative data; apart from having collected the most inclusive data®®
on the cases which have recognised and enforced foreign judgments, including rec-
ognising foreign bankruptcy judgments/proceedings,” the author also travelled to
China twice in the summer and winter of 2019 respectively, visiting eight cities and
interviewing sixteen lawyers, twelve judges, two accountants and one senior official,
some of them involved in high-profile cross-border insolvencies, such as the transna-
tional bankruptcies of Hanjin Shipping Co., Ltd. and Lehman Brothers International
(Europe) Limited. The first-hand data from these frontline practitioners may help to
reshape the debate on the development of China’s cross-border insolvency law.

Third, in order to paint a full picture of China’s cross-border insolvency law in
action, this article moves beyond only examining the existing Chinese court cases,
in which the courts have recognized foreign bankruptcy judgments/proceedings, and
sheds light equally on the cases in which the foreign bankruptcy recognition peti-
tion has been silently rejected and thus has not been widely reported and studied by
scholars. Without studying the latter, only half of China’s cross-border insolvency
story can be told, and this article aims to address this gap as well.

To this end, the rest of this article proceeds in three parts. Section 2 examines the
legal framework of China’s cross-border insolvency system. Section 3 reports the
findings generated from the fieldwork in China. Section 4 summarises and makes
some policy recommendations.

25 See an excellent research paper contributed by Professor Rebecca Parry and her co-author Nan Gao at
Parry and Gao (2018).

26 Blom-Cooper (1954), pp 605-608.

27 Kotuby (2013), p 411.

28 Zhang (2013), p 143.

2 UNCITRAL Model Law on recognition and enforcement of insolvency-related judgments with guide
to enactment (2019), p 4.
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2 The Legal Framework of China’s Cross-Border Insolvency Law
Before and after 2006

China did not have an ad hoc cross-border insolvency law until the year 2006 when
the EBL 2006 was promulgated. Prior to the EBL 2006, corporate insolvency was
governed by two statutes: the China Enterprise Bankruptcy Law 1986 (For Trial
Implementation) (the EBL 1986) for the bankruptcy of state-owned enterprises only,
and the China Civil Procedure Law 1991 Chapter 19 providing rules for the bank-
ruptcy of non-state-owned enterprises. Like in some other developing countries,*
before 2006, the Chinese lawmakers were not aware of cross-border insolvency, as
a result of which there was no provision in these two statutes specifying the ways
in which cross-border insolvency should be dealt with.?! But the absence of a spe-
cific cross-border insolvency law does not mean that there was no rule applicable to
cross-border insolvency challenges arising from reality.

2.1 China’s Cross-Border Insolvency Rules Before 2006

Prior to the EBL 2006, there were generally three sources of legal rules supporting
cross-border insolvency cooperation as far as China was concerned. The first is judi-
cial assistance treaties on civil and commercial matters.

At the time of writing, China has entered into such treaties with 33 countries,
including France, Italy, Russia, Poland, and Belgium.**> Unfortunately, China has yet
to conclude such bilateral treaties with its top trading partners, such as the USA and
Japan.*® According to these treaties, a foreign civil or commercial judgment could

be recognised and enforced in China, and vice versa.>*

30 For example, in Brazil, up until now, its bankruptcy statute does not contain any cross-border collabo-
ration provisions at all. See Colombo et al. (2020).

31 Shi (2002b), pp 115-116; Parry and Gao (2018), p 8.

32 According to the website of the Chinese Justice Ministry at www.chinalaw.gov.cn visited on 13 and
14 May 2020, the following 33 countries have a judicial assistance treaty on civil and commercial mat-
ters with China, which could assist the recognition of a foreign bankruptcy proceeding in China: Alge-
ria (signed in 2010), Argentina (2001), Belarus (1993), Bosnia (2013), Brazil (2009), Bulgaria (1993),
Cyprus (1995), Cuba (1992), Egypt (1994), Ethiopia (2014), France (1987), Greece (1994), Hungary
(1995), Italy (1991), Kazakhstan (1993), Kuwait (2007), Kyrgyzstan (1996), Laos (1999), Lithuania
(2000), Mongolia (1989), Morocco (1996), North Korea (2003), Poland (1987), Romania (1991), Russia
(1992), Spain (1992), Tajikistan (1999), Tunisia (1999), Turkey (1992), UAE (2004), Ukraine (1992),
Uzbekistan (1997), and Vietnam (1998). On the same website, it can be seen that China also has judi-
cial assistance treaties on civil and commercial matters with Singapore, Thailand, Peru and South Korea,
but these treaties cannot support the recognition of foreign bankruptcy judgments. In particular, the
Singapore, Thailand, and South Korea treaties only support the recognition of arbitral awards, and the
Peru treaty explicitly excludes insolvency/bankruptcy issues. There is a judicial assistance arrangement
between China and Hong Kong agreed in 2019, which excludes bankruptcy issues. China also has a judi-
cial assistance arrangement with Macau, which could be used to recognise a bankruptcy judgment with
regard to each other.

33 Blackwell (2017).

3% See Tsang (2017), p 5.
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One may ask whether these judicial assistance treaties exclude bankruptcy judg-
ments, as many international treaties do.*> After closer reading, only one treaty
between China and Peru explicitly states the exclusion of insolvency matters,*® in
addition to a judicial arrangement between Mainland China and Hong Kong exclud-
ing bankruptcy judgments.>” It appears that the vast majority of bilateral treaties
entered into by China do not explicitly state whether bankruptcy issues should be
excluded or not,*® and that it could also be understood that most treaties are intended
to cover issues as widely as possible.

More importantly, the current Chinese judicial practice suggests that a foreign
bankruptcy judgment is routinely treated as a commercial judgment and is covered
by these treaties.* For example, in Re B&T Ceramic Group S.R.L., the Chinese Fos-
han Intermediate People’s Court, in 2000, recognised an Italian bankruptcy judg-
ment by relying on the Sino-Italian Bilateral Judicial Assistance Treaty over Civil
and Commercial Matters,*® and later, in 2003, the Chinese Guangzhou Intermediate
People’s Court followed suit and recognised a French bankruptcy judgment under
the Sino-French Bilateral Judicial Assistance Treaty on Civil and Commercial Mat-
ters.*! Hence, the scope of these treaties is probably broad enough to cover cross-
border insolvency cooperation.

The second source of law supporting cross-border insolvency in China is the
principles of private international law on recognising and enforcing foreign judg-
ments enshrined in Chapter 29 of the China Civil Procedure Law 1991.* Article
267 of this Law stipulates that a foreign judgment can be recognised and enforced
in China either on the condition that there is a judicial assistance treaty between
China and the foreign country or on the basis of reciprocity established between
them. As noted above, having a judicial assistance treaty with China is a signifi-
cant advantage; without a treaty, for a foreign bankruptcy representative, relying on

35 For example, the 1968 Brussels Convention on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters Art. 1 explicitly excludes insolvencies.

36 Art. 21(3) of the Judicial Assistance Treaty on Civil and Commercial Matters between the People’s
Republic of China and the Republic of Peru (Zhonghua Renmin Gonghe Guo He Milu Gonghe Guo
Guanyu Minshi He Shangshi Sifa Xiezu De Tiaoyue, ot A\ RILFIEFOIM S HFIE X TFEEMEHE A
1EIBBIRIZEZ)) signed on 19 March 2008 in Beijing, http://www.moj.gov.cn/Department/content/2018-
12/25/358_182485.html. Accessed 25 June 2021.

37 Art. 3 of the Arrangement on Reciprocal Recognition and Enforcement of Judgments in Civil and
Commercial Matters by the Courts of the Mainland and of the Hong Kong Special Administrative
Region agreed on 18 January 2019, https://www.doj.gov.hk/en/mainland_and_macao/pdf/Doc6_48135
4e.pdf. Accessed 25 June 2021.

38 See Chua (2006), p 560.

3 See Duan (2011), p 20.

40 The Chinese Foshan Intermediate People’s Court (2001) Shenging chenren he zhixing yidali fayuan
pochan caijue an (FIEAIARPATE AFNEPTI = #IRZE) [Re B&T Ceramic Group S.R.L.], http:/
pkulaw.cn/fulltext_form.aspx?Db=qikan&Gid=898201b2590ca45al1fbd2454bal6f2e3bdfb&keyword=&
EncodingName=&Search_Mode=&Search_IsTitle=0. Accessed 12 May 2020.

41 Wang and Lian (2008).

42 The China Civil Procedure Law of 1991 (Zhonghua Renmin Gongheguo Minshi Susong Fa, ¥ A\ B
FFNER B VFIATE), hitp://www.people.com.cn/zixun/fifgk/item/dwijjf/falv/9/9-1-1-01.html. Accessed 5
May 2020.
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the principle of reciprocity to persuade Chinese courts is also possible but could be
very challenging in practice, because the Chinese courts interpret reciprocity very
narrowly.

The third source is some judicial opinions issued by the China Supreme People’s
Court (the Supreme Court) guiding, or relevant to, cross-border insolvency. In 1988,
the Court released Judicial Opinions of Implementing the China General Principles
of Civil Law of 1986,*> Article 184 of which states that the civil capacity of a for-
eign legal person is subject to the law of the country in which it is incorporated,
suggesting that who can represent a foreign company is determined by the law of
the foreign country. This implies that a foreign bankruptcy representative could rep-
resent the company in China in order to carry out legal activities, such as collecting
and disposing of the company’s assets or suing and being sued on behalf of the com-
pany before a Chinese court.**

In fact, this arrangement can be traced back to an earlier judicial notice issued
by the Supreme Court in 1987, the Judicial Replies to the Several Questions on the
Disputes Involving Parties from Hong Kong and Macau, Article 4(3) of which states
that a bankruptcy representative from Hong Kong or Macau could act as the legiti-
mate representative of a company before the Chinse courts to sue or to be sued.*
Given that Hong Kong and Macao are treated as foreign jurisdictions even after they
were handed back to China in 1997 and in 1999 respectively,*® it is reasonable to
assume that a bankruptcy representative from a third country could be treated in the
same way without any formality.

The automatic recognition of the legal status of a foreign bankruptcy representa-
tive seems to be reinforced by a conference memorandum, the Minutes of the Sec-
ond National Conference on Trials of Cross-Border Commercial and Marine Dis-
putes, released by the Supreme Court in 2005, and its Section 2(15) clarifies that the
foreign bankruptcy representative should be notified to represent the foreign com-
pany in the Chinese lawsuit if the foreign party enters into a bankruptcy procedure
before the lawsuit is concluded.*’

Before moving on to consider the cross-border rules in the EBL 2006 in the fol-
lowing section, it should be reiterated that the three aforementioned sources of rel-
evant cross-border insolvency rules are still applicable even after 2006, although

43 The China Supreme People’s Court (1988) Guanyu guanche zhixing zhonghua renmin gongheguo
minfa tongze ruogan wenti de yijian (R T RPIT hie A RILFIE R L BRIE TIRIRMAIE ) [The
judicial opinions on implementing the China General Principles of Civil Law of 1986], http://www.law-
lib.com/law/law_view.asp?id=203. Accessed 5 May 2020.

4 McDonald v. Golden Dynasty Enterprises Ltd [2008] 5 HKLRD 569.

45 The China Supreme People’s Court (1987) Guanyu shenli she gang’ao jingji jiufeng anjian ruogan
wenti de jieda (T IR TF A 2y E1H4 T IRIREIEEE) [The judicial replies to several issues
on the disputes involving parties from Hong Kong and Macau], Beijing, China, 19 October 1987, Fa Jing
Fa [1987] 28, http://www.law-lib.com/law/law_view.asp?id=4613. Accessed 5 May 2020.

46 Gong (2011), p 58.

47 The China Supreme People’s Court (2005) Dierci quanguo shewai shangshi haishi shenpan gongzuo
huiyi jiyao (S5 _RZEHIMR BB E # H TIEAINAR) [The minutes of the second national confer-
ence on trials of cross-border commercial and marine disputes], Nanjing Jiangsu China, 15-16 November
2005, http://www.cmla.org.cn/zl/fifk/haishangfa/2018/0717/2110.html. Accessed 5 May 2020.
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some have been amended in recent years.* Many hope that the most recent insol-
vency legislation, the EBL 2006, may provide more detailed rules alleviating the
legal uncertainties and filling many gaps in China’s cross-border insolvency law, but
the expectation should be kept low.*

2.2 China’s Cross-Border Insolvency Law after the EBL 2006

The EBL 2006 only has one article, Article 5, on cross-border insolvency, which
contains two paragraphs. The first is on outbound cross-border insolvency, stating
that a Chinese bankruptcy proceeding binds the company’s assets worldwide, having
a universal effect. The second paragraph concerns inbound insolvency, articulating
that a foreign bankruptcy judgment could be recognised and enforced in China if the
foreign company has assets located in China, subject to the condition that there is
either a treaty or the principle of reciprocity between China and the foreign country,
and that the foreign bankruptcy judgment should not breach the general principles
of Chinese law, undermine China’s sovereignty, securities and public interests, or
violate Chinese creditors’ legal rights.*

Broadly speaking, Article 5 is a step forward: it is the first time for China to clar-
ify its preference in favour of universalism. Whatever the wording, the message is
clear: a Chinese bankruptcy judgment has universal effect, and a foreign one has the
same effect at least from the perspective of China. It is mutually beneficial. China
has moved away from the statutory blankness of the pre-EBL 2006 era.

However, it can also be argued that Article 5 of the EBL 2006 might only be
a half-hearted universalism statement for two reasons. First, this Article is literally
lopsided: for outbound cross-border insolvencies, the worldwide effect of Chinese
bankruptcy proceedings is unconditional, and it seems that the Chinese lawmak-
ers may have forgotten the boundaries of the legislative sovereignty of China as a
country; some immediately point out that the declaration of the automatic universal
effect of Chinese bankruptcy proceedings is unrealistic, since it depends on coop-
eration from foreign authorities;’! for inbound insolvencies, the tone is harsh,>” and,
as noted above, condition after condition are laid upon an inbound bankruptcy pro-
ceeding recognition request, which leads to many commenting that Article 5 of the
EBL 2006 is considerably hostile to foreign bankruptcy proceedings.’

Second, Article 5 of the EBL 2006, in particular its Paragraph 2, is perhaps
too restrictive and skeletal to be useful. Meeting the complex conditions set out in

4 The China Civil Procedure Law of 1991 was revised on three occasions in 1997, 2012 and 2017
respectively, but the provisions regulating the recognition and enforcement of foreign judgments remain
unchanged. The Judicial Replies to Several Questions on the Disputes Involving Parties from Hong Kong
and Macau issued by the China Supreme People’s Court in 1987 were revoked by the Court in 2013.

9 Shi (2002a).

30" See the EBL 2006 translated into English by China University of Political Science and Law (2008),
Enterprise Bankruptcy Law of the People’s Republic of China, Int’l Insolvency Rev 17:33-55.

51 See Zheng (2012), p 127.

2 Kargman (2012), p 10.

33 Li (2019), p 1065.
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Article 5 Paragraph 2 can be very challenging, since most of these conditions are
vague enough to be insurmountable. For example, a foreign bankruptcy proceed-
ing seeking recognition in China cannot contradict the general principles of Chinese
law, but as for what these general principles are, perhaps few can answer. In the
meantime, there are too many statutory gaps which remain unfilled by this Article.
For example, if a foreign bankruptcy proceeding/judgment is recognised in China,
can a general moratorium barring individual action against the company’s assets
across China be granted simultaneously or subsequently? Can the foreign bank-
ruptcy representative be assisted in moving assets from China back to his/her own
country? And can a secondary proceeding be commenced in China for more effec-
tive collaboration?

And it may also not bode well if a comparison between Article 5 of the EBL 2006
and Articles 281 and 282 of the China Civil Procedure Law 1991, the provisions on
recognising and enforcing foreign judgments, can be made, since arguably the for-
mer is largely cut and pasted from the latter.>* The only difference would be that the
phrase ‘foreign judgment’ is changed to ‘foreign bankruptcy judgment’. This means
that Article 5 does not make any breakthrough in advocating international collabora-
tion on cross-border insolvency, since it merely repeats the same principles as those
already embedded in the China Civil Procedure Law 1991 which was enacted dec-
ades ago. Many kindly praise that Article 5 of the EBL 2006 is a new start,’> but this
article believes that perhaps nothing new has been enacted. Article 5 is arguably a
repeated policy statement only and is too general to offer any practical guidance.

Many expect the China Supreme People’s Court to issue detailed judicial opin-
jons to feed certainty on cross-border insolvency,’® but most will be disappointed;
at the time of writing, three pieces of judicial opinions on bankruptcy trials have
been made by the Supreme Court, none of them shedding light on cross-border
insolvency.”’ In 2018, the Supreme Court organized a national bankruptcy confer-
ence, which resulted in conference minutes (the 2018 minutes),”® Section 9 of which
sheds light on cross-border insolvency but only reiterates some general principles
which are in line with Article 5 of the EBL 2006. Furthermore, to some extent, Sec-
tion 9 of the 2018 minutes appears to be half-baked. This Section states that if a for-
eign bankruptcy judgment is recognised in China under Article 5 of the EBL 2006,
the company’s assets located in China could be distributed according to the general
foreign bankruptcy asset distribution plan after fully paying domestic secured credi-
tors, employees and tax authorities. Actually, in order to do this, this means that a

3+ Bu (2009), p 202.

35 Parry and Gao (2018).

% See generally Ahl (2019), p 268.

57 The China Supreme People’s Court issued three pieces of judicial opinions on the implementation of
the EBL 2006 in 2011, 2013 and 2019 respectively, but no provision was made for cross-border insolvency.
38 The China Supreme People’s Court (2018) Quanguo fayuan pochan shenpan gongzuo huiyi jiyao (Z[F
VERTIR 7= H ) TE & T E) [The minutes of the national bankruptcy conference], Shenzhen Guangdong
China, 6 March 2018, http://www.law-lib.com/law/law_view.asp?id=611087. Accessed 10 May 2020.
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secondary proceeding must be opened in China, but again the Court remains silent
on whether and how a secondary proceeding can be allowed in China.

Hence, generally speaking, there is little specific guidance on cross-border insol-
vency law in China, even after the enactment of the EBL 2006 Article 5. But the
indifference of the Chinese lawmakers concerning cross-border insolvency does not
mean that there is no demand in practice, and the following part reports on how
cross-border insolvency is dealt with in reality.

3 Findings on How Cross-Border Insolvency is Dealt with in China

Since there are only four reported foreign bankruptcy recognition cases in China up
until now, anatomising these four cases to understand how cross-border insolvency
is handled in China appears to be less persuasive. As noted before, understanding
China’s cross-border insolvency law will be considerably enhanced if the Chinese
ways of recognising and enforcing foreign judgments in general could be studied.>

This article has managed to collect 30 foreign judgment recognition cases, listed
in Table 1. Although the author could confidently claim that this is the most inclu-
sive list of foreign judgment recognition cases taking place in China between 1994,
a year when the first foreign judgment recognition happened in China, and the end
of 2018, a time selected to mark the finishing point of the data collection in order
to make this project manageable, one caveat should be addressed. These cases are
formally counted here, mainly because they were officially accepted by the Chinese
courts, as a result of which the applications went through the official court recogni-
tion processes. But it is equally worth noting that some, if not most, foreign judg-
ment recognition petitions are silently declined and are even not allowed to enter
into an official recognition procedure, so that the case collection in this article might
still be just the tip of an iceberg.

Also, as noted in the introduction, this article finds several quietly-declined for-
eign bankruptcy recognition attempts to reinforce the understanding generated from
the study over recognising and enforcing foreign judgments generally in China.

3.1 The General Patterns and Trends of Foreign Judgment Recognition in China
from 1994 to 2018

Table 1 includes all 30 foreign judgment recognition cases taking place in China
from 1994 to 2018. This article can confidently claim that this is the most inclusive
list of Chinese foreign judgment recognition cases. Out of the 30 cases, there are
four foreign bankruptcy judgment recognition applications, one from Italy, one from
France, one from Hong Kong, and one from Germany.

These 30 judgments are from 19 countries/jurisdictions, eight of them from Asia
(Hong Kong, Israel, Japan, Singapore, South Korea, Turkey, UAE, and Uzbekistan),

% See McCormack and Wan (2019), pp 285-287.
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Fig.1 The Numbers of Foreign Judgments Requesting Recognition in China during the Past Three Dec-
ades. Source: Compiled by the Author

another eight from Europe (Belarus, Cyprus, France, Germany, Italy, Poland, Rus-
sia, and the UK), one from North America (USA), one from Australasia (Australia),
and one from Africa (Chad). Such a wide range of foreign jurisdictions suggests
how interconnected China is. Many of the requesting jurisdictions are actually Chi-
na’s major trading partners, like the USA, Japan, Hong Kong, South Korea, France,
and Germany.®

The top four jurisdictions from which the judgments originated are France (five
judgments), Germany (three), South Korea (three) and the USA (three), reflecting
their close economic link with China. From a historical perspective, apparently the
number of foreign judgment recognition requests increased exponentially in the past
three decades. Figure 1 shows that in the 1990s there was only one foreign judgment
recognition request in China, but in the 2000s the number jumped to nine; in the
2010s (only counted up to the end of 2018) it soared to twenty. Given that China is
becoming more integrated with the global economy, such requests may keep rising
in the foreseeable future.

To some extent, these 30 foreign judgment requests are lucky ones, since at least
the requested court was kind enough to register the request so as to give the appli-
cant a judicial platform to persuade the judges, but whether a recognition request
can be granted by the court is another matter. In fact, as shown in Figure 2, of the
30 recognition applications there were only 13 successful ones, suggesting a 43.33%
success rate; 17 requests (56.67%) were ultimately rejected. Although it is prema-
ture to jump to the conclusion that a foreign judgment recognition only has a 43.33%
chance of being supported by the Chinese courts, it is safe to say that seeking recog-
nition is considerably difficult in China.

However, a closer inspection can reveal a promising trend suggesting that Chinese
courts may be increasingly willing to give the green light for foreign judgments.
From 1994 to 2018, not every year saw recognition cases, as shown in Table 1, and,
to test the historical trend of the courts’ willingness to entertain foreign judgment
recognition requests, this article calculates the annual recognition success rate by

%0 World Trade Organization (2020) Trade country profile, China (recording that China’s major trading
partners are the USA, the European Union, Hong Kong, Japan and South Korea), https://www.wto.org/
english/res_e/statis_e/daily_update_e/trade_profiles/CN_e.pdf. Accessed 11 May 2020.
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counting the number of successful applications out of the total number of recogni-
tion efforts in that year. For instance, in 2018, there were three recognition attempts,
all of them successful, so that the success rate was 100%; in 2015, the rate was 50%
since there was one success and one failure; in 2010, the rate was 0% since there
was only one failed request. These rates are summarised and illustrated in Figure 3.
Granted, the numbers are too small to depict a full picture; nevertheless, this may
still provide a glimpse of hope reflecting the Chinese courts’ attitude to foreign judg-
ment recognition requests.

If Figure 3 has some value, it suggests that at least since the year 2015 foreign
judgment recognition petitions are increasingly likely to be supported by the Chi-
nese courts. But some uncomfortable issues could be divulged following a more in-
depth examination, and these unpalatable facts might be exactly what hinders the
development of cross-border insolvency law in China and are reported in the next
section.

3.2 Issues Affecting the Recognition of Foreign Judgments in General
and of Foreign Bankruptcy Judgments/Proceedings in Particular

Generally speaking, there are four major hurdles for a foreign judgment recogni-
tion request to cross. These four hurdles can also be understood as the factors that
substantially affect whether a foreign judgment can be recognised in China. These
four hurdles/factors inevitably also apply to foreign bankruptcy judgments seeking
judicial assistance from China.

3.2.1 Having a Judicial Assistance Treaty with China Is Essential for a Foreign
Judgment to Seek Recognition in China

Although there are 13 successful stories out of all 30 recognition cases in China, it
is found that eight (62%) of them are based on a treaty. For example, as mentioned
before, in re B&T Ceramic Group S.R.L5! this was the first time for an Italian bank-
ruptcy judgment to be recognised in China on the grounds that China has a judicial
assistance treaty with Italy signed in 1991.%% In 2005, it was also because of the
treaty between China and France® that the French bankruptcy judgment of Pellis

! The Chinese Foshan Intermediate People’s Court (2000) B&T Ceramic Group s.r.l. youxian gongsi
shenging chenren he zhixing yidali fayuan pochan panjue an (B&T Ceramic Group s.r.l. HBE 2 & HiE
FRIARDPAT B ARFIEPTIR = FIVAZ) [Recognition of the Italian Bankruptcy Judgment on the Appli-
cation of B&T Ceramic Group S.R.L], https://pkulaw.com/pfnl/a25051f3312b07f392faeccaScd80fe8a6d
c41d5e9d1ad07bdfb.html. Accessed 13 May 2020.

62 Judicial Assistance Treaty on Civil Matters between the People’s Republic of China and Ttaly (Zhong-
hua Renmin Gongheguo He Yidali Gongheguo Guanyu Minshi Sifa Xiezu De Tiaoyue, 4 A\ R ILF0[E
FEANILFERTEE AEDINEIZEZ)),  http://www.moj.gov.cn/Department/content/2018-12/25/
358_182319.html. Accessed 27 June 2021.

63 Judicial Assistance Treaty on Civil and Commercial Matters between the People’s Republic of China
and the Republic of France (Zhonghua Renmin Gongheguo He Falanxi Gongheguo Guanyu Minshi
Shangshi Sifa Xiezu De Xieding, T N RILFIEFHE ZFEHAEXRTES « @ E " EBMNINE),
http://treaty.mfa.gov.cn/tykfiles/20180718/1531876617542.pdf. Accessed 27 June 2021.
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Fig.2 Results of Foreign Judg-
ment Recognition Petitions in
China (1994-2018). Source:
Compiled by the Author
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Fig.3 The Foreign Judgment Recognition Request Success Rates in Some Years between 1994 and 2018
in China. Source: Compiled by the Author

Corium PELCOR was recognised by the Chinese Guangzhou Intermediate People’s
Court.%*

But having a judicial assistance treaty is definitely not a guarantee, since it is
found that on the rejection list of the 17 foreign judgments, there are six cases® in
which there was, and is, a treaty between China and the foreign country but recogni-
tion was still declined for various reasons, which will be examined in later parts of
this article. Taking into account the eight successful stories above, to some extent
this means that there is only a 57% chance (8 out of 14) for a foreign judgment from
a treaty country to be recognised in China, which is nevertheless higher than the
overall success rate of 43%, as noted above.

Admittedly, the treaty requirement facing foreign judgments also troubles foreign
bankruptcy decisions. Without having a treaty with China, it is indeed very difficult

% Wang and Lian (2008).

95 These six cases are Minsk Automatic Lines Plant v. China National Machinery Industry Corporation,
Schneider Electric SA v. Wenzhou Flying-Dragon Electrical Co. Ltd., Ant. A. Wicolaides Sanitools Co.
Ltd. v. Beijing Guanghua Times Textile Import & Export Co. Ltd., Choryanaslzizmat Limited v. Haihong
Trade Co. Ltd., Uzprommashimpeks v. Wenzhou Jinshi Entertainment Apparatus Manufacturing Co. Ltd.,
and LaSARLK. C. C. v. Chenzhou Hualu Digital Technology Co., Ltd.
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to obtain recognition. Even worse, in this situation many Chinese courts may refuse
to register recognition applications in the first place. For example, in Hua’an Fund
Limited v. Lehman Brothers International (Europe) Limited (the Lehman case)
adjudicated in Shanghai, given that the defendant Lehman Brothers International
(Europe) Limited had been placed in administration in an English insolvency pro-
cedure, on 23 September 2008 in London,*® one day before it was sued in Shanghai,
the English administrator desperately wanted to have the English bankruptcy pro-
ceeding recognised in the Shanghai Municipal High People’s Court;®” one lawyer
representing Lehman Brothers International (Europe) Limited, when interviewed,
stated that the English side had submitted a written recognition application to the
Court, highlighting that the application was in writing, but the Court simply chose to
ignore this application.®®

This powerful and well-connected Shanghai lawyer also disclosed that the legal
team on behalf of Lehman Brothers International (Europe) Limited had even asked
the China Supreme People’s Court to intervene, and that the national judges in
charge of bankruptcy trials had suggested that the Shanghai Municipal High Peo-
ple’s Court should consider recognising the English bankruptcy judgment/proceed-
ing in the knowledge that such recognition would boost China’s global image as an
open and cooperative jurisdiction.® But all efforts did not yield positive results.

However, when a sitting judge in the Lehman case was interviewed in 2019, he
denied that there was a written recognition request, but admitted that he was aware
that the defendant was involved in an English bankruptcy procedure, insisting that
even if there had been a recognition application it was bound to fail since there was
no judicial assistance treaty between China and the UK.’ Whatever this judge’s
admission or denial, the key consensual point here is that because the UK did not
have a judicial treaty with China, the recognition application, real or potential, was
not even worth considering.

The absence of a treaty with China is also one of the key reasons for the bank-
ruptcy proceeding of Hanjin Shipping Co., Ltd., opened in South Korea in 2016, to
miss recognition in China.”! In the absence of Hanjin’s recognition in China, there
was a frantic race to seize the company’s vessels in Chinese waters shortly after its
bankruptcy announcement in 2016.7> Puzzled as to why Hanjin did not petition for
bankruptcy recognition,” in 2019 the author begged for an answer from a Beijing-
based lawyer representing Hanjin in China, who gave a straightforward reply: Han-
jin and its legal team were not sufficiently confident to request for recognition since
there was no judicial assistance treaty between China and South Korea.”*

% Lehman Brothers Europe Limited, Notice of administrator’s appointment, 23 September 2008 in the
ngh Court of Justice, Chancery Division, Companies Court, England.
7 See an excellent article examining this case at Zhang (2011).
8 Interview Shanghai-001 (Shanghai China, Tuesday 13 August 2019).
 Tbid.
70 Interview Shanghai-002 (Shanghai China, 12 August 2019).
I See Zhou (2016).
72 Lee and Jin (2016).
73 Shi and Huang (2017), p 41.
7+ Interview Shanghai-003 (Wuhan Hubei China, 9 August 2019).
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For a foreign bankruptcy representative, whether the country has a treaty with
China is categorically beyond his/her control. At present, only 33 countries have
treaties with China which could support the recognition of foreign bankruptcy judg-
ments, and after examining the times when these treaties were signed, it can be con-
cluded that the likelihood of China entering into new treaties looks slim.

Among the 33 treaties, it is found that there are three treaties signed in the
1980s,”> 21 in the 1990s,’® six in the 2000s’’ and only three in the 2010s,”® which
tends to suggest that China has apparently lost its enthusiasm when it comes to
entering into new treaties after the 2010s. By contrast, China appears to be more
interested in signing treaties on criminal law assistance, since it now has such trea-
ties with at least 55 countries, notably the USA, the UK, Canada, Australia, Japan,
and South Korea.” Unsurprisingly, China feels that it is more urgent to bring crimi-
nals, many of whom are on the wrong side of the ruling class’ infighting, back to
China to be punished.®

Hence, expecting more treaties to promote foreign bankruptcy recognition in
China seems to be unrealistic. Without a treaty, under Article 5 of the EBL 2006,
a foreign bankruptcy judgment can still be recognised if judicial reciprocity exits
between China and the requesting country.

3.2.2 Reciprocity Can Also Facilitate the Recognition of Foreign Judgments,
Including Foreign Bankruptcy Judgments, in China

As shown in Table 1, out of all 13 successful recognition cases, there are five
approvals (38%) sanctioned on the basis of reciprocity, one of which is the recogni-
tion of a German bankruptcy judgment in 2012.5!

As has been examined by many scholars in China® and outside,?® it seems that
reciprocity is still narrowly interpreted and stringently applied. In all these five cases,
the acknowledgment of reciprocity was based on the fact that there had already been
a Chinese judgment which had previously been recognised in the requesting coun-
try. In Re Sascha Rudolf Seehaus, for instance, the Chinese Wuhan Intermediate

75 The three treaties are those with France in 1987, Mongolia in 1989, and Poland in 1987 respectively.
76 The 21 treaties are those with Belarus (1993), Bulgaria (1993), Cyprus (1995), Cuba (1992), Egypt
(1994), Greece (1994), Hungary (1995), Italy (1991), Kazakhstan (1993), Kyrgyzstan (1996), Laos
(1999), Morocco (1996), Romania (1991), Russia (1992), Spain (1992), Tajikistan (1999), Tunisia
(1999), Turkey (1992), Ukraine (1992), Uzbekistan (1997), and Vietnam (1998).

7T The six treaties are those with Argentina (2001), Brazil (2009), Lithuania (2000), North Korea (2003),
Kuwait (2007) and the UAE (2004).

8 The three treaties are those with Algeria in 2010, Bosnia in 2013 and Ethiopia in 2014.

7 On the website of the Ministry of Justice of China, www.chinalaw.org.cn, visited on 15 May 2020,
there are at least 55 treaties on criminal law assistance that have been entered into by China.

80 See Levin (2016).

81 These four cases are Re Sascha Rudolf Seehaus, Li Liu v. Li Tao & Wu Tong, Kolmar Group AG v.
Jiangsu Textile Industry (Group) Import & Export Co. Ltd. and Choi Jong Won v. Yoon Ji Young.

82 For example Cheng (2018), p 83.

8 Cohen (2014), p 566.
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People’s Court decided to favour Mr Sascha Rudolf Seehaus, the German liquida-
tor of SP Management GmbH, mainly because a commercial judgment delivered
by the Chinese Wuxi High-Tech District People’s Court had been recognised by a
German Berlin court some years previously, namely reciprocity between China and
Germany had been established because Germany had taken the first step.®* In the
other four cases, the Chinese courts applied reciprocity after hearing evidence that
Chinese judgments had previously been recognised in Singapore, South Korea and
the USA.®

But using reciprocity to obtain recognition in China still has to encounter a num-
ber of difficulties. First, although there are many ways of practising reciprocity or
comity in the international judicial community,®® the Chinese way of interpreting
the existence of reciprocity might be the most restrictive: before recognising a for-
eign judgment, reciprocity is assumed not to exist unless and until there is a Chinese
judgment that has already been recognised in that foreign country in the first place.®’
Before 2006, no foreign judgments were recognised in China under the principle of
reciprocity (see table 1 above).

It is worth noting that in 2017 the China Supreme People’ Court hosted a judicial
cooperation conference, with its Asian neighbours as participants, in the Chinese
city of Nanning, and the conference was concluded with a so-called ‘Nanning Dec-
laration’, which announces that reciprocity could be presumed to exist if the request-
ing country has not declined to recognise court judgments from the requested coun-
try in the past.®® If reciprocity can be presumed in this way, most countries in the
world can rely on this to seek judgment recognition in China. But the problem is
that such a good intention has not been translated into action, and up until now there
have been no recognitions delivered on presumed reciprocity in China.®* Therefore,
the Chinese version of reciprocity remains unchanged even after the 2017 Nanning
Declaration: “You must recognise a Chinese judgment before I reciprocate, and I
will never do you a favour as the first step to build friendship’.

Following the Nanning Declaration, the Supreme Court immediately announced
that a comprehensive judicial notice providing details on the application of pre-
sumed reciprocity would be published,” but three years later, and to date, such an ad
hoc notice has not yet been released.

In fact, there may be some bad news instead. In December 2019, the China
Supreme People’s Court issued a judicial notice, the Instruction of Judicial Services

8 The Chinese Wuhan Intermediate People’s Court (2012) Minshi caiding shu (RE#HEF) [Civil
court order], 2012 E Wuhan Zhong Min Shang Wai Chu Zi Di 00016 Hao.

85 Huang (2019).

8 See generally Coyle (2014).

87 See Simowitz (2019), p 1036.

8 The China Supreme People’s Court (2017) The Nanning declaration at the 2"¢ China-ASEAN jus-
tice forum, Nanning, Guangxi, China, 9 July 2017, http://cicc.court.gov.cn/html/1/219/208/209/800.html.
Accessed 5 May 2020.

8 See generally Brand (2018), p 47.

% Luo (2017), p 4.
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in Support of the Belt & Road Initiative, Section 31 of which repeats some judi-
cial rhetoric on improving cross-border insolvency cooperation, but its Section 24
strangely reiterates that presumed reciprocity should be used to promote the recog-
nition of judgments made by China’s newly-established international commercial
courts abroad.”! This implies that China still expects other countries to practise reci-
procity, presumed or not, in recognising Chinese judgments first.

Second, in order to prove the existence of reciprocity, the applicant must pro-
vide a foreign court judgment/order previously recognising a Chinese judgment,
which is not an easy task in practice. At present, the major sources for such informa-
tion are academic studies’ and some news reports.”> Two senior judges from the
China Supreme People’s Court have recently indicated that the Court is consider-
ing collecting the recognition of Chinese judgments overseas so as to assist judges
in acknowledging and applying established reciprocity,”® but this intention has not
yet materialised. Without an official list of such cases, inevitably the goodwill of a
foreign court may sometimes remain unknown in China, as a result of which recip-
rocating becomes unlikely.

A typical example is the 2011 recognition case of Spring Comm Co., Ltd. v. Park
Joung Geun (the Spring Comm case), included in Table 1. In this case, given that
South Korea does not have a judicial assistance treaty with China, the only justifica-
tion for seeking recognition was to rely on reciprocity under Chinese law; unfortu-
nately, the South Korean applicant, its Chinese lawyer and even the Chinese Shen-
zhen Intermediate People’s Court were unaware that as early as in 1999 there had
been a Chinese commercial judgment rendered by the Chinese Weifang Intermedi-
ate People’s Court which had been recognised by a Seoul Court, South Korea, which
meant that, by Chinese standards, reciprocity had been in existence for over a decade
between Korea and China.”

Because of information asymmetry, the recognition effort made by Spring Comm
could not benefit from the established reciprocity, and it should not come as a sur-
prise that the Chinese court straightforwardly rejected the recognition application.”®
More worryingly, in 2019, when the author met the applicant’s Shenzhen lawyer,
she was still unaware that there was a Korean case in which a Chinese judgment had
been recognised in 1999.°7 This Shenzhen lawyer should not be blamed, however,
since even the author as a researcher has struggled with collecting cases, and surely
some cases have been missed in this article.

9! The China Supreme People’s Court (2019) Guanyu renmin fayuan jingyibu wei yidai yilu jiangshe
tigong sifa fuwu he baozhang de yijian (KT NRERFHE—F R—HF —BREIGIRIE R E RS FRPE
B9E 1) [The instruction of judicial services in support of the Belt & Road Initiative], Beijing China,
9 December 2019, http://gongbao.court.gov.cn/Details/b10ald30141bc4adc7886b00d759¢3.html.
Accessed 17 May 2020.

2 Chen and Xiao (2018), p 254.

% He (2014), p 4.

%4 Zhang and Yang (2019), p 24.

9 See Choi Jongwon v. Yoon Ji Young (Qingdao Intermediate People’s Court, Shandong, China, Court
Civil Order, 2008 Lu 02 Xie Wai Ren 6 Hao).

% Chen and Xiao (2018), p 262.

7 Interview Shenzhen-001 (Shenzhen Guangdong China, 17 December 2019).
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The difficulty in accessing reciprocity-generating foreign judgments might also
be one of the reasons as to why the high-profile South Korean bankruptcy proce-
dure of Hanjin Shipping Co., Ltd. did not seek recognition in China, and in princi-
ple the South Korean bankruptcy representative could have relied on the established
reciprocity, as noted before, to petition for recognition. But the Hanjin Chinese legal
team did not do this, or even did not attempt to do so, probably because they also did
not know of the aforementioned case.

In 2019, the author interviewed a third lawyer who once represented a Korean
bankruptcy representative sued in China, and this lawyer was also unaware of the
reciprocity between China and South Korea and she stated that her lawyer col-
leagues in South Korea once tried to search for such a case but failed to find one.”

Many call upon the China Supreme People’s Court to establish a database col-
lecting Chinese judgments recognised abroad to ease information asymmetry;” it
remains to be seen whether the Court will actively respond to such calls.

Knowing whether there is a Chinese judgment recognised overseas is essential
to convince the court that reciprocity has been established, but presenting legally
accepted evidence is another matter. Some courts rigidly follow the China Supreme
People’s Court rules on evidence by requiring that the foreign Chinese judgment
recognition order should be notarised by a foreign authority and verified by the
Chinese embassy in the country in question, which can be very time-consuming.'®
However, some courts are very supportive and amenable. For example, one lawyer
informed the author that when he applied for the recognition of the first American
judgment before the Chinese Wuhan Intermediate People’s Court, he did not submit
any written evidence proving that a Chinese judgment had been previously recog-
nised in the USA, and that instead he simply stated the fact quoted from newspaper
reports; the Wuhan Court accepted this.!’! Nevertheless, proving the existence of
reciprocity remains a challenge.

Third, in recent years, a more restrictive argument regarding the establishment
of reciprocity has emerged in China, and although it has not yet been practised by
the courts, it may cast a shadow over its future application. The supporters are of
the view that if a Chinese judgment is recognised in a jurisdiction having a federal
system, especially the USA, reciprocity is deemed to have been established between
China and the individual state from which the Chinese judgment was recognised
rather than with the foreign national jurisdiction as a whole, since each state within
a federal system has many laws that are substantially different from each other.'*

The widely cited example is that a Chinese judgment was recognised by the US
District Court for the Central District of California in 2009,'%% as a result of which

%8 Interview Qingdao-003 (Qingdao Shandong China, 1 August 2019).

% Huang (2019).

100 Tnterview Qingdao-001 (Qingdao Shandong China, 1 August 2019), and Interview Qingdao-002
(Qingdao Shandong China, 2 August 2019).

191 nterview Wuhan-001 (Wuhan Hubei China, 8 August 2019).

102 For example Wang (2019), p 36.

19" Hubei Gezhouba Sanlian Industrial Co., Ltd. v. Robinson Helicopter Company, INC. 2009 WL
2190187 (United States District Court, C.D. California).
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reciprocity has only been established between China and the state of California; this
coincides with the first American judgment of Liu Li v. Tao Li and Tong Wu ren-
dered by the Los Angeles Superior Court, a state court in California, USA, recog-
nised by a Chinese court in 2017;'* the reason is simple: reciprocity exists between
China and California.

According to this standard, another American judgment, Herbert Truthe et al v.
Jiangxi Province Lidu Fireworks Co., Ltd. (the Lidu case), rendered by the Phila-
delphia County Court of Common Pleas, the First Judicial District of Pennsylvania,
USA, in 2014,'% should not have been recognised in China in 2017 because of the
absence of reciprocity between China and the state of Pennsylvania.' Interestingly,
the recognition petition in the Lidu case was declined by a Chinese court in 2017 on
the basis that there was no reciprocity between China and the USA rather than no
reciprocity between China and the state of Pennsylvania.'%’

Opponents contend that if reciprocity is interpreted in such a restrictive way, then
reciprocity itself will risk becoming totally useless,'”® and one may be more vocal
and assert that there are always endless excuses for the Chinese courts to decline for-
eign judgment recognition requests.'”’ It is fair to say that although China has many
forward-looking and liberal scholars and judges, there are also many hardliners, aca-
demics and practitioners, who are considerably hostile to foreigners.'”

For a foreign bankruptcy representative, understanding how reciprocity is inter-
preted and practised is vital before seeking judicial assistance from China. Arguably,
the requirements of either a treaty or established reciprocity, as examined above, can
be viewed as the hard conditions/hurdles that must be met/crossed before a foreign
judgment can be recognised in China. By contrast, the following soft conditions
might pose higher barriers, making foreign judgment recognition more difficult and
equally obstructing foreign bankruptcy judgments seeking recognition in China.

3.2.3 TheThird Hurdle is That Foreign (Bankruptcy) Judgment Recognition Cannot
Offend Powerful Local Interests

This is a soft condition not laid down in the law but practised in reality. Without
understanding this condition, many might be bewildered by the fact that the exist-
ence of a treaty or reciprocity might be considerably persuasive for a foreign judg-
ment to be recognised in China, but many recognition requests, although they have
met such conditions, are still rejected.

For instance, in LaSARLK. C. C. v. Chenzhou Hualu Digital Technology Co., Ltd.,
although there is a judicial assistance treaty between China and France, recognition
of the French judgment was still declined by the Chinese Chenzhou Intermediate

104 See Gong (2018).

105 Herbert Truhe and Others v. Janxi [sic] Province Lidu Fireworks Co., Ltd. and Others 2012 WL
2795983 (Pa.Com.PL.) (Trial Pleading), Court of Common Pleas of Pennsylvania, Philadelphia County.
106 See generally Coco (2019).

107 Wang (2019), p 35.

108 i and Zhao (2018), p 29.

19 Xie (2010), p 159.

10 See Liu (2018), p 207.
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People’s Court in 2016. And, in the Lidu case, although reciprocity between China
and the USA had been recently acknowledged and applied by a fellow court, the
Chinese Nanchang Intermediate People’s Court rejected the American judgment
recognition application by stating, shockingly, that there was no reciprocity between
China and the USA at all, in spite of the fact that the applicant had provided evi-
dence proving the contrary.'!!

What really matters in this situation is likely to be the status of the party that
will be disadvantaged by the recognition of the foreign judgment. To examine how
this status may shape the recognition result, this article divides the 27 recognition
cases into five groups according to the different status of the party affected by the
foreign judgment’s recognition; the remaining three cases are not included because
the financially affected party is unknown in the first two cases, Re Dong Bing and Re
Zhang Xiaoxi, and there is no financially-affected party in Re Pellis Corium PEL-
COR in which the French bankruptcy representative sought judicial recognition only
for the purpose of completing the official alienation registration of the company’s
real property in China.

The first of the five groups comprises Chinese state-owned companies that are
financially affected parties in a foreign judgment recognition case. As shown in
Table 2, this group has seven recognition cases, but unfortunately six of which were
rejected and only one was successful. This means that if a foreign judgment recogni-
tion application is against a state-owned company in China, there is only a one in
seven (14%) chance of obtaining recognition. Even 14% is probably an exaggera-
tion, since in the only successful case, Kolmar Group AG v. Jiangsu Textile Industry
(Group) Import & Export Co., Ltd. (the Kolmar case), the recognition decision was
more or less a Chinese diplomatic gift to Singapore, since during that time the China
Supreme People’s Court was preparing for a significant international conference,
the 2" China-ASEAN Justice Forum, in which China might have needed a case to
show its leadership and its judicial credibility to its ASEAN partners, one significant
member of them being Singapore.'!?

The challenge of not offending Chinese state-owned companies facing foreign
judgment recognitions in general is also what a foreign bankruptcy judgment rec-
ognition must face. In fact, confronting Chinese state-owned companies seems to
be one key reason why many foreign bankruptcy representatives view the Chinese
courts as being hostile. The following cases can support this assertion.

First, in a widely-quoted Chinese cross-border insolvency case, Liwan District
Construction Company v. Euro-American China Property Limited (the Liwan case),
which took place in 1990, the Hong Kong liquidator was not even allowed to repre-
sent the company when attending the hearing at a Chinese court, where the Hong
Kong company, Euro-American China Property Limited, in liquidation was being
sued; the Guangzhou Court behaved paradoxically, since, on the one hand, it did
not recognise the legitimacy of the Hong Kong company’s chairman representing
the company in the Chinese lawsuit by citing that the company had entered into
the bankruptcy liquidation procedure in Hong Kong, but, on the other hand, it also

"1 He (2018), p 1144.
112 Jiang (2017).
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Table2 The Fate of Foreign Judgment Recognition against State-Owned Companies in China. Source:
Compiled by the Author

Parties Year Defendant Result

Deutsche Leasing AG v. China National ~ 2001 A Chinese central government-owned Rejected
Foreign Trade Financial & Leasing company
Corporation

Minsk Automatic Lines Plant v. China 2000 A Chinese central government-owned Rejected
National Machinery Industry Corpora- company
tion

Russian National Orchestra & Altamont 2005 A Chinese local government-owned Rejected
Co. Ltd. v. Beijing Music Festival agency/company

Association

Ant. A. Wicolaides Sanitools Co. Ltd. v. 2008 A Chinese local government-owned Rejected

Beijing Guanghua Times Textile Import company
& Export Co. Ltd

Re Norstar Automobile Industrial Hold- 2011 Many state-owned banks (having Rejected
ing Co., Ltd. seized the company’s assets in

China)

LaSARLK. C. C. v. Chenzhou Hualu 2016 A Chinese central government-owned Rejected
Digital Technology Co., Ltd company

Kolmar Group AG v Jiangsu Textile 2016 A Chinese local government-owned Recog-
Industry (Group) Import & Export Co. company nised
Ltd

denied the legitimacy of the Hong Kong liquidator representing the company on the
grounds that the Hong Kong liquidator lacked the authority to act on behalf of the
company outside Hong Kong.''? This essentially meant that no one could represent
the Hong Kong company in the Chinese lawsuit, if the Guangzhou Court was cor-
rect. This is apparently against common sense.

The Liwan case is wrong in at least two ways. First, the Guangzhou Court’s deci-
sion blatantly violated the China Supreme People’s Court policy that unequivocally
allows Hong Kong bankruptcy representatives to act on behalf of Hong Kong com-
panies in lawsuits in China.!'* Second, as observed by Professors Zhang Xianchu
and Charles Booth, ‘liquidators from Hong Kong in many unreported cases have
not had difficulty in having the appointment and status recognised in the courts
of China, or in commencing and continuing proceedings at various levels of the
courts’;!1> but why did the Guangzhou Court selectively treat the Hong Kong liqui-
dator so harshly in the Liwan case? Puzzled? The answer is also apparent and sim-
ple: in the Liwan case, the plaintiff, Liwan District Construction Company, was a
local government-owned company,''® which is why the Guangzhou Court treated

113 Booth and Lewis (1990), p 28.

114 The China Supreme People’s Court (1987) Guanyu shenli she gangao jingji jiufeng anjian ruogan
wenti de jieda (2T H IR USRS BT A 4y (445 T 0l MAIHEEY) [The judicial replies to several issues
on disputes involving parties from Hong Kong and Macau], Beijing China, 19 October 1987, Fa Jing Fa
[1987] 28, http://www.law-lib.com/law/law_view.asp?id=4613. Accessed 5 May 2020.

115 Zhang and Booth (2002), p 35.

116" Construction Economy (1995).
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Liwan District Construction Company so favourably at the expense of the Hong
Kong liquidator. When a local state-owned company needs protection, both the law
and common sense can be flouted, at least in the Liwan case.

In practising local protectionism in the interest of state-owned companies, Chi-
nese courts behave in a very consistent way. Second, shortly after the Liwan case,
in 1992, when an international bank, the Bank of Credit and Commerce Interna-
tional (BCCI), collapsed, its Chinese branch’s assets were immediately seized by
local creditors through the Chinese Shenzhen Intermediate People’s Court; it sur-
prised no one that the Court had no appetite to recognise any foreign bankruptcy
proceedings involving BCCL, ' because of the same consideration: almost all BCCI
Chinese creditors were domestic state-owned banks.!'® It was a case of state-owned
companies first.

Third, the same local protectionism was repeated when the Lehman case was han-
dled in Shanghai in 2008; the Shanghai Court was emboldened to ignore the English
party’s bankruptcy judgment recognition request, but the real reason that the court
probably did not want to disclose was that the Chinese party, Hua’an Fund Limited,
is a powerful Shanghai government-owned company.''

Fourth, as recently as in 2016, again when Hanjin Shipping Co., Ltd. was placed
into a bankruptcy rehabilitation procedure in South Korea, its bankruptcy pro-
ceeding was recognised in many advanced jurisdictions, including the UK'?° and
USA,'?! but it was not recognised in China. Given that the South Korean govern-
ment promised to support Hanjin in seeking bankruptcy recognition overseas, pre-
sumably there might have been a failed diplomatic effort on the part of the Korean
side in China.'?*> With the South Korean Hanjin bankruptcy not being recognised in
China, who could benefit from this? Two sources can provide an explanation.

One is that a Chinese national propaganda newspaper reported, only months after
the bankruptcy commencement of Hanjin in South Korea, that the Chinese Shanghai
Maritime Court took quick and effective actions in expediting around 16 lawsuits
and subsequent enforcement against Hanjin in the interest of Shanghai International
Port Limited, a Shanghai government-owned company,'®® and of its subsidiar-
ies,!?* suggesting that at least in Shanghai the major beneficiaries of not recognising

17" Shi (2001).

18 Agence France Presse (1991) (reporting that most BCCI Chinese creditors are state-owned banks in
China).

119 Ke (2014).

120 The High Court of Justice (Chancery Division), Notice Timeline for Hanjin Shipping Co., Ltd.
(FC14777), Court Petitions and Orders: Cross-Border Insolvencies, The London Gazette, 13 September
2016.

121 Roberts (2017), p 18.

122 Song (2016).

123 See Shanghai International Port (Group) Co., Ltd. (2018), p 41.

124 i and Huang (2017).
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Hanjin’s South Korean bankruptcy proceeding were local state-owned companies.
The Chinese Shanghai Maritime Court was portrayed as a national hero in safe-
guarding the interests of Shanghai local government-owned companies.

The second source is that a senior judge from the China Supreme People’s Court
honestly stated that if Hanjin’s South Korean bankruptcy proceeding were recog-
nised in China, it would have undermined the interests of COSCO (the China Ocean
Shipping (Group) Company), a giant Chinese central government-owned com-
pany, which was the Chinese company that was most exposed in the Hanjin bank-
ruptcy.'?® This judge also noted that COSCO ‘expressly indicated’ that it did not
want to see the recognition of the South Korean Hanjin bankruptcy proceeding in
China, thereby implying how powerful COSCO is in shaping Chinese state/judicial
decision-making.!'*

Given that the data above suggest that state-owned companies seem to be judi-
cially untouchable, several interviewees were asked whether this reflects the true
policy practised by Chinese courts. Three different voices from China can be sum-
marised. First, a senior judge explained to the author that all companies, regardless
of their ownership, are treated equally before the Chinese courts, and that no favour
is reserved for state-owned companies.'?’ This is politically correct and is fully in
line with what the Chinese law states, but this judge’s comment does not match the
data that this article has collected. Second, an interviewed lawyer doubted what can
be concluded from the author’s data, asserting that it might be purely coincidental
that most denied foreign judgment recognition requests happen to have a Chinese
state-owned company as an adversary.'?® This interviewee’s doubts could be correct,
since, as shown in Table 2, probably the scale of the data is too small to support this
article’s interpretation, but it may be equally true that, like many Chinese people,
this young lawyer is a victim of the Chinese propaganda machine which indoctri-
nates the masses with the notion that Chinese courts are always the best performers
in delivering justice and fairness.'*’

Third, another interviewed lawyer largely agreed with the conclusion drawn
from the data collected in this article, observing that ‘if you read what is claimed
in Chinese statutes, official media reports and government statements, all compa-
nies are treated equally, but in practice equal treatment raises concerns’,'*® imply-
ing that judicial favouritism for state-owned companies is still an issue in China.
Nevertheless, state-owned companies in China are politically powerful, and, when
seeking recognition in China, all foreign parties, including foreign bankruptcy rep-
resentatives, must be aware of this.'*! After state-owned companies, the presence of
another group of parties should also be given special attention.

125 Song (2019), p 26.

126 Ibid.

127 Interview Qingdao-001 (Qingdao Shandong China, 1 August 2019).
128 Interview Qingdao-003 (Qingdao Shandong China, 1 August 2019).
129 See generally Shambaugh (2007), p 58.

130 Interview Shanghai-001 (Shanghai China, 13 August 2019).

131 See Brodsgaard (2012), p 638.
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The second of the five groups is state-linked companies. This article defines a
state-linked company with reference to its influences on the local economy in gen-
eral and local tax bases in particular, in addition to the company chairperson’s
political connections. This group contains only two companies, Jiangxi Province
Lidu Fireworks Co., Ltd. (Lidu), which was the defendant in Herbert Truhe, et al v.
Jiangxi Province Lidu Fireworks Co., Ltd., and Daoming Optics & Chemical Co.,
Ltd. (Daoming), the defendant in Sase Tablissement Sacholiet v. Stetestrite Interna-
tional Co., Ltd. and Daoming Optics & Chemical Co., Ltd.

Lidu was initially a local town government-owned company and was privatised
years later, and its influence can be appreciated from its status as one of the 20 larg-
est taxpaying companies in Nanchang, the capital city of the Chinese Jiangxi prov-
ince, and the company’s chairman, Mr Deng Qingmao, has on numerous occasions
been appointed as a member of the local province’s People’s Congress, the Chinese
local parliament.'? Therefore, this article confidently includes Lidu as a state-linked
company.

Compared with Lidu, Daoming might be more influential. It is sufficiently
powerful to be quoted on China’s Shenzhen Stock Exchange, and unsurprisingly
Daoming’s chairman, Mr Hu Zhibiao, is also a member of the local Yongkang
Municipal Political Consultation Committee, the equivalent of the upper house of
parliament;'*® in order to strengthen its connection with the government, Daom-
ing has hired a young lawyer as its independent director'** whose father happens
to be the deputy governor of Zhejiang province.'*> Furthermore, Daoming is also
officially deemed to be a substantial taxpaying company by the local government.'*®
Hence, it is reasonable to include Daoming as a state-linked company.

When facing a local state-linked company, as shown in Table 3 below, it seems
as if the foreign judgment recognition applicant has a 50-50 chance of succeeding,
since in the first Lidu case the application was rejected but the second Daoming
one was successful. However, a further investigation finds that the second case, the
Daoming case, eventually failed, since although the Chinese Jinghua Intermediate
People’s Court recognised the French judgment against Daoming in 2017, when the
winning French company applied to have the judgment executed following recogni-
tion, the Jinghua Court surprisingly rejected it and the rejection order was later, very
surprisingly, confirmed by the Chinese Zhejiang Province People’s High Court in
2019 following an internal review.'*” This means that, after years of legal wrangling,
the French party returned home empty-handed. It is a final success for Daoming, but
both the French party and China as a nation have to pay the price, with the former

132 Xjao (2017).

133 Daoming Optics & Chemical Co., Ltd. (2014), p 4.

134 Daoming Optics & Chemical Co., Ltd. (2019a), p 110.

135 The author is aware of the relationship between this female lawyer and her powerful father because
of his law practice in Hangzhou, the capital city of Zhejiang province, which has operated for over a
decade.

136 Daoming Optics & Chemical Co., Ltd. (2017).

137 Daoming Optics & Chemical Co., Ltd. (2019b), p 45.
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Table 3 The Fate of Foreign Judgment Recognition against State-Linked Companies in China. Source:
Compiled by the Author

Parties Year Financially affected party/defendant Result
Herbert Truhe, et al v. Jiangxi Province 2016 A former town government-owned Rejected
Lidu Fireworks Co., Ltd. company

Sase Tablissement Sacholiet v. Stetestrite 2017 A company listed at the Shenzhen Stock Recognised
International Co. Ltd. and Daoming Exchange
Optics & Chemical Co. Ltd.

suffering financial losses and the latter incurring reputational damage in the long
term.

Therefore, after taking into account the eventual failure of the Daoming case,
it means that seeking judgment recognition against a local state-linked company
is also more likely, if not bound, to fail. Like state-owned companies, many state-
linked companies are also powerful enough to use the judicial system to shield them
from any legal action, especially from overseas.

Is the difficulty facing foreign judgment recognition against a state-linked com-
pany in China also encountered by foreign bankruptcy judgment recognition efforts?
The answer is not only yes, but is sometimes even more acute. The case of Wahaha
v. KPMG epitomizes the struggle of foreign bankruptcy representatives when con-
fronting powerful state-linked companies.

In Wahaha v. KPMG, the Chinese Jiangsu Province High People’s Court ruled,
in 2009, that two British Virgin Islands receivers had violated China’s judicial sov-
ereignty by acting on behalf of the foreign company in China without being recog-
nised in the first place.'*® Why were the two foreign bankruptcy representatives treated
so harshly in China? The real reason might be that a state-linked company, Wahaha
Group Limited, had become annoyed in this case. Wahaha Group Limited’s influence
in China, both economic and political, could be appreciated simply by reference to two
facts: first, the company is China’s largest beverage producer,'* and second, the com-
pany’s chairman, Mr Zong Qinghou, has been continually acting as a member of the
China People’s Congress, the Chinese national parliament, for over 15 years.'4

Like in the Liwan case, the Jiangsu Court also selectively chose to forget that
Chinese law states that the legal status of foreign bankruptcy representatives rep-
resenting foreign companies in bankruptcy could be automatically acknowl-
edged in China.'*! Why did the Jiangsu Court deliberately sow confusion? The

138 The Jiangsu Province High People’s Court (2009) Sugian wahaha hengfeng yingliao youxian gongsi
su bimawei huazhen kuaijishi shiwusuo jiqi guangzhou fensuo qingquan zeren jiufeng an (18 XX G WA 1E
MRS BR 2 ] r B B AR &M 55 BT R E TN 73 B BT A 41 E) [Sugian Wahaha Hen-
feng Beverage Limited v. KPMG (Hong Kong Office) and KPMG (Guangzhou Office)], Nanjing Jiangsu
China, 28 April 2009, 2009 Su Min Er Zhong Zi Di 0045 Hao.

139 See Barboza (2009), p BS.

19 Hu (2017).

41 The China Supreme People’s Court (1988) Guanyu guanche zhixing zhonghua renmin gongheguo
minfa tongze ruogan wenti de yijian (KT EHIHIThE A RILFIE R L BN TR REIE ) [The
judicial opinions on implementing the China General Principles of Civil Law of 1986], http://www.law-
lib.com/law/law_view.asp?id=203. Accessed 5 May 2020.
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well-connected businessman, Mr Zong Qinghuo, and his company’s political con-
nections, might be the answer.

Unlike the first two privileged groups of parties, the third group comprises for-
eign companies and individuals that are the intended target of a foreign judgment
recognition and has four cases meeting this criterion. Usually these foreign parties
either have assets located in China, as a result of which judgment creditors chase
them to enforce the judgment against these assets, or are involved in a dispute con-
nected with China. For example, in Spring Comm Co. Ltd. v. Park Joung Geun,
both parties were from South Korea, and seeking the recognition of a judgment in
China was mainly due to the judgment debtor having a valuable asset, an expen-
sive flat worth some RBM10,000,000 (around US$1,403,571), in the Chinese city of
Shenzhen.'*

As shown in Table 4 below, in this situation the Chinese courts seem to be con-
siderably willing to grant recognition, since the recognition rate here is as high as
75%: three received recognition and only one failed. In fact, the failed Spring Comm
case could be omitted from the success rate calculation, since the lawyer represent-
ing Spring Comm Co., Ltd. informed the author that seeking a rejection was the
aim of her South Korean client because the Chinese Shenzhen Intermediate People’s
Court did not allow the South Korean company to sue the defendant in China unless
the South Korean initial judgment could be formally rejected by the Court; there-
fore, seeking a rejection was what Spring Common Co., Ltd. intended to achieve.'*’

Therefore, with the Spring Comm case being excluded, this means that if a for-
eign judgment recognition is to target a foreign party in China, its recognition is
more likely to be 100% successful. This is also very likely to be true in foreign bank-
ruptcy judgment recognition as evidenced in Re B&T Ceramic Group S.R.L.

In Re B&T Ceramic Group S.R.L., the Italian applicant petitioned the Chinese
Foshan Intermediate People’s Court to recognise the Italian court-confirmed bank-
ruptcy asset sale plan by which all assets of the bankrupt company, E. N. Group
s.p.a., were sold to the applicant; however, when the applicant travelled to China to
claim one of the assets—shares in a Chinese joint venture, Nanhai Nassetti Ceramic
Mechanics Limited—it found that the shares had been fraudulently sold to Broao
Win International Limited, a Hong Kong company; after the Italian court-confirmed
bankruptcy asset sale plan was recognised in China, the fraudulent share transaction
was revoked and the shares were returned from Broao Win International Limited to
the real owner, B&T Ceramic Group S.R.L.'** Presumably, the result of this legal
tussle might be different if Borao Win International Limited were a Chinese state-
owned company.

The Chinese courts’ ‘generosity’ or indifference to foreign bankruptcy recogni-
tion between foreign parties can also be seen in another case, Grace Young Inter-
national Limited v. Seoil Agency Co., Ltd., which was heard in the Chinese city of
Qingdao, in 2016. Seoil Agency Co., Ltd., a South Korean company, went through
a bankruptcy rehabilitation procedure in South Korea in 2015, and its bankruptcy

142 Interview Shenzhen-001 (Shenzhen Guangdong China, 17 December 2019).
143 Tbid.
14 Xinfu Law Firm (2001).
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Table 4 The Fate of Foreign Judgment Recognition against Foreign Companies or Individuals in China.
Source: Compiled by the Author

Parties Year  Financially affected party/defendant Result

Re B&T Ceramic Group S.R.L. 2000 A Hong Kong company fraudulently Recognised
acquiring the assets of the bankrupt
Italian company in Foshan, China

Spring Comm Co. Ltd. v. Park Joung 2011 A Korean individual having assets in Rejected
Geun Shenzhen, China
Choi Jong Won v. Yoon Ji Young 2018 A Korean individual having assets in Recognised
Qingdao, China

Nalco Company LLC v. David Chen 2018  An American individual having assets ~ Recognised
in Shanghai, China

rehabilitation plan was voted upon by the creditors and was approved by the court in
June 2016; however, one of the South Korean bankruptcy rehabilitation plan credi-
tors, Grace Young International Limited, a British Virgin Islands company, saw an
opportunity in September 2016 to circumvent the South Korean debt restructuring
plan, which paid the creditors 31 cents on the dollar, by seizing a vessel owned by
Seoil Agency Co., Ltd. passing through the Chinese Qingdao waters, in order to
obtain a full debt payment.'+

In dealing with this dispute, the Chinese Qingdao Maritime Court actually faced
a dilemma: Allowing the British Virgin Islands creditor to seize the vessel would
be unfair to other creditors bound by the South Korean debt restructuring plan, but
refusing the plaintiff’s petition would be a de facto recognition of the South Korean
bankruptcy rehabilitation plan in China, which is legally implausible as there is no
treaty between China and South Korea and as there is no established reciprocity
(this is incorrect, as examined in this article) between the two countries.

To prevent the British Virgin Islands creditor from unfairly taking advantage of
this legal loophole, the Chinese Qingdao Maritime Court still rejected the petition
in 2017 but on the grounds that China is an inconvenient place to settle the dispute
between two foreign parties, which is a de facto recognition of the South Korean
bankruptcy rehabilitation plan.'*® Justice was served, since the disputing parties
were foreigners, and the inconvenient court principle was intended to fill the gap.
However, in the following similar case in 2017, another Chinese court, the Chinese
Ningbo Maritime Court, ironically forgot the inconvenient court principle.

COSCO Shipping Development (Hong Kong) Limited, a company registered in
Hong Kong and legally treated as a foreign company in China, was a creditor of
Hanjin Shipping Co., Ltd. whose global insolvency has been discussed earlier in this
article; in their service contract, both sides had agreed to be bound by English law
and any disputes would be dealt with before the London High Court; as said before,
given that Hanjin’s South Korean bankruptcy proceeding was recognised in the UK

14 Zhao (2017), p 104.
146 The Chinese Qingdao Maritime Court (2019) Minshi caiding shu (RB#E ) [Civil court order],
2006 Lu 72 Min Chu 2019 Hao.
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in 2016 and a general moratorium was accordingly imposed, the Hong Kong com-
pany could not sue Hanjin in London.'*’

However, similar to what was done by the British Virgin Islands company, Grace
Young International Limited, in Qingdao in 2016, COSCO Shipping Development
(Hong Kong) Limited also identified an opportunity in China in 2017, since Hanjin
owned valuable equity in a Chinese subsidiary domiciled in Ningbo, Zhejiang Prov-
ince; both parties in this case were foreigners; allowing the Hong Kong company to
seize Hanjin’s assets in China would be apparently unfair to other creditors who were
unable to take legal action in the UK or in Korea and had to file claims in the South
Korean bankruptcy procedure, but the Ningbo Court, on this occasion, happened
to forget the inconvenient court principle practised by its fellow court, the Chinese
Qingdao Maritime Court, and supported the claim of the Hong Kong company.'#®
This meant that no de facto recognition of the South Korean bankruptcy proceeding
was made on this occasion. Why did the Chinese Ningbo Maritime Court behave
totally differently from its fellow court? The reason that many did not want to dis-
close is that COSCO Shipping Development (Hong Kong) Limited, in spite of being
registered in Hong Kong, is a wholly-owned subsidiary of COSCO Shipping Devel-
opment Limited, a giant Chinese central government-owned company.'*’ What lies
at the heart of Chinese judicial decision-making is not justice or fairness, instead the
determining factor here is the party’s relationship with the Chinese state.

What can be learnt from the COSCO case could also reinforce the conviction
generated from the previous two groups of cases regarding favouritism towards
state-owned and state-linked companies. Now, attention moves to another group of
affected parties.

The fourth group contains Chinese ordinary companies that are not state-owned
or state-linked and are the financially affected parties in foreign judgment recogni-
tions. In order to include the companies in this group, this article generally looks at
three criteria: The amount of the company’s registered capital, which is relatively
small, whether the company is a former state-owned one, and whether the com-
pany’s chairman or CEO occupies political positions. For instance, in Przedsiebi-
orstwo Przemyslu Chlodniczego Fritar S.A., Poland v. Ningbo Yongchang Industry
Company, the financially-affected party was Ningbo Yongchang Industry Company
whose registered capital was only RMB 7,030,000 (some US$984,000), and which
is a typical small and medium-sized enterprise;'>° the company was never a state-
owned company; the chairperson of the company, Lei Qiuhai, is invisible on the
Internet, suggesting that it is very unlikely for him/her to play any political role at
the local or national level; therefore, the company could be labelled as an ordinary

47 The Chinese Ningbo Maritime Court (2017) Minshi panjue shu (BE¥J245) [Civil court judg-
ment], 2017 Zhe 72 Min Chu 1761 Hao.

148 Tbid.

149 COSCO Shipping Development Co., Ltd. (2020) Zhongyuan haiyun fazhan gufen youxian gongsi
zuzhi jiagou (WPLIEIR RN HPRZ FILALRSHA) [Structure of the company], http:/development.
coscoshipping.com/col/col1553/index.html. Accessed 3 June 2020.

150 The China National Enterprise Registration Disclosure System (2020) Ningbo shi yongchang gong-
mao shiye gongsi (‘TR /& LS 24 7)) [Ningbo Yongchang Industry Company], http://zj.gsxt.
gov.cn/corp-query-search-1.html. Accessed 28 May 2020.
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private company in China. According to these standards, there are eight cases that
can be included in this group, as listed in Table 5.

As outlined in Table 5, of these eight cases, there were five failed recognition
efforts and the remaining three were successful, suggesting that if a foreign judg-
ment recognition turns against an ordinary Chinese company there is a 37.5%
chance of succeeding. It still appears to be considerably difficult. A further exami-
nation finds that out of the three successful cases there are two cases, Emre Gida
Insaat Sanayi ve Ticaret Limited Sirketi v. Jining Xingchen Textile Import & Export
Co., Ltd. (the Emre case) and Haweisitetayimu Co,. Ltd. v. Dagiaofang Food Co.,
Ltd. (the Haweisitatayimu case), in which the foreign party was actually given an
empty recognition order. Why?

In the Emre case, the original Turkish commercial judgment took effect on 28
April 2007, and it remains unknown how hard the Turkish company fought through
and eventually persuaded the Chinese Jining Intermediate People’s Court to open
a judgment recognition procedure; unfortunately, when the Turkish court judgment
was finally recognised in China in 2014,'%! the Chinese company, Jining Xingchen
Textile Import & Export Co., Ltd., which owed a US$103,000 judgment debt to the
Turkish party, had already been dissolved in 2010.!%? This suggests that in a finan-
cial sense the victory by the Turkish party in the Emre case is largely meaningless,
since the recognised judgment could not be effectively executed because of the dis-
appearance, legal and physical, of the judgment debtor in China.

A similar result also occurred in the Haweisitatayimu case: The Russian com-
pany, Haweisitatayimu Co., Ltd., struggled for almost a year at the Chinese Chifeng
Intermediate People’s Court and finally received the recognition result late in
2018;'3 however, since as early as in 2016 the judgment debtor, Dagiaofang Food
Co., Ltd., had been placed, on at least seven occasions, on China’s national judicial
blacklist for being unable to honour judgment debts.!** This meant that the Russian
company was also more or less given a shallow victory, because no money would be
recovered.

Hence, if the Emre and Haweisitatayimu cases are not taken into consideration, it
means that out of the remaining six cases there was only one successful recognition,
suggesting a substantial recognition success rate of 16.7% in this situation. But given
that these companies are politically powerless in demanding a favour from the Chi-
nese judicial system, why are they, it seems, still favourably treated? The possible
explanation could be that the Chinese regime mainly collects tax from companies,'>
as a result of which companies, regardless of their ownership, are well-guarded tax

51 Zhao (2014).

152 The Chinese Jining Intermediate People’s Court (2013) Minshi caiding shu (RB#EH) [Civil
court order], 2013 Ji Min San Chu Zi Di 124 Hao.

153 The Chinese Chifeng Intermediate People’s Court (2018) Minshi caiding shu (RE#HE ) [Civil
court order], 2018 Nei 04 Xie Wai Ren 1 Hao.

154 The China Supreme People’s Court (2016) Neimenggu dagiaofang shipin youxian zeren gongsi
(RETRFVEMERTEAR) [Daqgiaofang Food Co. Ltd], http://zxgk.court.gov.cn/zhongben/.
Accessed 29 May 2020.

155 See Haitong Securities Co., Ltd. (2018).
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Table5 The Fate of Foreign Judgment Recognition against Chinese Ordinary Companies in China.
Source: Compiled by the Author

Parties Year Financially affected party/defendant Result

Gomi Akira v. Japanese-Chinese Prod- 1994 A foreign-invested company in Dalian Rejected
ucts Co., Ltd.

Schneider Electric SA v. Wenzhou Flying- 2005 A foreign-invested company in Wenzhou Rejected
Dragon Electrical Co., Ltd.

Hukla Matratzen GmbH v. Beijing Fukela 2010 A private company in Beijing Rejected
Furniture Selling Co., Ltd.
Przedsiebiorstwo Przemyslu Chlodnic- 2011 A private company in Ningbo, recognised

zego Fritar S.A., Poland v. Ningbo
Yongchang Industry Company

Choryanaslzizmat Limited v. Haihong 2011 A private company in Khorgas, Rejected
Trade Co., Ltd.

Uzprommashimpeks v. Wenzhou Jinshi 2013 A private company in Wenzhou Rejected
Entertainment Apparatus Manufactur-
ing Co., Ltd.

Emre Gida Insaat Sanayi ve Ticaret Lim- 2013 A private company in Jining Recognised

ited Sirketi v. Jining Xingchen Textile
Import & Export Co., Ltd.

Haweisitetayimu Co. Ltd. v. Daqgiaofang ~ 2018 A private company in Chifeng Recognised
Food Co., Ltd

bases and anyone who wants to take a bite will be chased away by the ruling class,
a part of which is the Chinese judicial sector. Unfortunately, this article is unable to
find a foreign bankruptcy judgment recognition case to illustrate whether foreign
bankruptcy representatives may face similar challenges if the adversary is a Chinese
ordinary company.

The final group is made up of Chinese individuals/nationals that are financially
affected parties and contains six cases, as listed in Table 6. On the face of it, the rec-
ognition success rate, or so it appears, is pretty high, since four out of six received
recognition, suggesting a success rate of 66.7% . A closer inspection finds that both
of the two rejected applications involved a foreign company turning against Chinese
individuals. In DNT France Power Engine Co., Ltd. v. Zhen Xiyong (the DNT case),
the applicant, DNT France Power Engine Co., Ltd., was an Australian company, and
the defendant, Mr Zhen Xiyong, was a Chinese national living in Shenzhen.!>® In S.
L. Jonas Co., Ltd. v. Yang Ping (the Jonas case), the applicant, S. L. Jonas Co., Ltd.,

156 The China Supreme People’s Court (2007) Guanyu shengingren fuolaxi dongli fadongji youxian
gongsi shenqing chenren he zhixing aodaliya fayuan panjue yi’an de qgingshi de fuhan (T HiE A3
1RPEEh JIRENNL R BR 2 7 FIBAGAROPU T IR AR W IART VA —FEHERINEK) [A reply to the
request concerning whether the Australian judgment could be recognised in China upon the application
of DNT France Power Engine Co., Ltd.], 2006 Min Si Ta Zi Di 45 Hao.
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Table 6 The Fate of Foreign Judgment Recognition against Chinese Individuals in China. Source: Com-
piled by the Author

Parties Year Financially affected party/defendant ~ Result
DNT France Power Engine Co., Ltd. v. Zhen 2006 A Chinese individual Rejected
Xiyong
Re Sascha Rudolf Seehaus 2012 A Chinese individual in control of a ~ Recognised
German company’s subsidiary in
China
Li Liuv. Li Tao & Wu Tong 2015 Two Chinese individuals Recognised
Zhu Jing, Ding Changhong and Zhu Guofen 2016 A Chinese individual Recognised
v. Pei Yanju
Li Xianming v. Tian Fei 2017 A Chinese individual Recognised
S. L. Jonas Co., Ltd. v. Yang Ping 2017 A Chinese individual Rejected

was an Israeli company, and the judgment debtor was a Chinese individual residing
in Fuzhou.'’

Hence, it seems that being a foreign company acting against a Chinese individual
might be a disadvantage when seeking judgment recognition in China. By contrast,
it is very interesting to find that in all three judgment recognitions between Chi-
nese individuals, Li Liu v. Li Tao & Wu Tong, Zhu Jing, Ding Changhong and Zhu
Guofen v. Pei Yanju, and Li Xianming v. Tian Fei, the recognition application was
successful. This means that in the event that a legal dispute takes place between
Chinese individuals but is adjudicated overseas, it is very likely for the foreign judg-
ment to be recognised and enforced in China.

In the DNT and Jonas cases, the foreign party suffered a defeat, but in a similar
case, Re Sascha Rudolf Seehaus, the foreign bankruptcy representative, Mr Sascha
Rudolf Seehaus from Germany, successfully obtained the recognition of the Ger-
man bankruptcy judgment, which authorised him to represent the German company
in bankruptcy to take control of its wholly-owned subsidiary in China;'*® in this
case, the de facto adversary was a Chinese individual, Mr Chen Lin, who was the
CEO of the Chinese subsidiary and refused to surrender control of the company.'>
However, as will be examined later, the court’s recognition in this case was useless,
since the dispute against the Chinese individual had already been resolved before
the court issued the recognition order. Therefore, if Re Sascha Rudolf Seehaus is not
considered here, the situation appears to be glum since recognition is bound to fail
if it involves a foreign party (a company or an individual) acting against a Chinese
individual.

Overall, as for the challenges facing a foreign bankruptcy representative seeking
assistance from China, at least there are three apparent lessons that could be learned
from what has been summarised from the data presented here. First, when the Chi-
nese adversary/opponent is a formidable state-owned company, it is very unlikely

157 See Zhu (2018), pp 212-213.

158 Tnterview Wuhan-002 (Wuhan Hubei China, 9 August 2019).

159 The China Supreme People’s Court (2015) Zaishen minshi caiding shu (B & RE#E ) [Retrial
civil court order], 2015 Min Shen Zi Di 537 Hao.
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for a foreign bankruptcy representative to obtain judicial assistance.'*® Second, if
the Chinese adversary is a state-linked company, the possibility of obtaining judicial
assistance from China is also slim. Third, for a foreign bankruptcy representative, if
the ‘trouble maker’ happens to be a foreigner as well, the recognition effort is likely
to succeed.

After clearing the three aforementioned major hurdles, a foreign bankruptcy rep-
resentative must be prepared for the next stumbling block.

3.2.4 The General Hostility of the Chinese Courts Towards Foreign Judgment
Recognition

Many Chinese courts, it seems, are considerably averse to foreign judgment recogni-
tion issues, including foreign bankruptcy judgment decisions.!®' Such hostility can
be observed in two forms.

First, it is very difficult to persuade Chinese courts to officially open a foreign
judgment recognition procedure. Without being allowed to enter a courtroom, rec-
ognition is killed off before it can even be considered. This situation can be attrib-
uted to both the design of the law and the development of the law courts in China.
Like many Chinese laws that rarely hold public authorities accountable, the China
Civil Procedure Law 1991 Articles 281 and 282 stipulate that a foreign judgment
recognition petition should be lodged at a local intermediate people’s court, but
there is no article or provision in this statute or its related judicial notices made by
the China Supreme People’s Court that require that local courts must register the
petition, and if not, how court officials should be held to account. This inevitably
opens the floodgates for abuse.

The author met many practitioners during the 2019 fieldwork in China, many of
them angered by the courts’ inactivity in registering a foreign judgment recogni-
tion petition in the first place. The lawyer representing the first American judgment
recognised in the Chinese Wuhan Intermediate People’s Court recalled that to pro-
cedurally register the recognition petition took him over a month since the court
initially refused to accept the application and that, following intense negotiation and
protests, the court finally decided to hear the case only after approval by the court’s
internal decision-making body, the judicial committee, and after consulting its supe-
rior court, the Chinese Hubei Province High People’s Court; he further commented
that in general the court is very cautious in dealing with foreign judgment recogni-
tions, adding that after his success he received many telephone queries from fel-
low lawyers in Shenzhen, Shanghai and Qingdao asking how he had persuaded the
Wuhan Court to accept the petition since they had all failed to have their petition
registered.'®? This lawyer’s observation is clear: he was very lucky, but most recog-
nition petitions would not be allowed to be officially considered at all.

The lawyer dealing with the recognition case in Spring Comm Co., Ltd. v. Park
Joung Geun was still angry when talking with the author in December 2019,

160 Clarke (2017).
161 i (2019), p 1071.
192 Interview Wuhan-001 (Wuhan Hubei China, 8 August 2019).
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recounting that the court officials told her bluntly that they did not consider for-
eign judgment recognition issues since they did not have the necessary experience,
and that, following around one week of nerve-racking protest and persuasion, the
court ultimately agreed to register the application.!®> A similar response can also be
heard from another city, where a senior lawyer, involved in Choi Jong Won v. Yoon
Ji Young, stated that he had engaged in about two hours of bitter verbal exchanges
with the court officials when trying to register the petition, but the court still refused
to do so; and days later, when the court surprisingly informed him that the court
had agreed to open the procedure, he had to ask his assistant to complete the court
registration issues because of his soured relationship with the court officials after the
two-hour quarrel some days previously.'®*

A senior judge in charge of foreign disputes admitted that refusing foreign judg-
ment recognition petitions is convenient for the courts, but to recognise a foreign
judgment is too complicated, thereby in principle refusing to recognise is the default
answer from the point of view of the law courts.'®> Although this judge did not elab-
orate as to why recognising a foreign judgment is too complicated for the courts,
probably, as noted before, it is because most recognition decisions should be inter-
nally agreed by a superior court, and even sometimes by the China Supreme Peo-
ple’s Court, which is also a formidable task for judges.

It is fair to say that many, if not most, Chinese judges might not be well versed
in dealing with foreign judgment recognitions. One example highlights this where,
according to one lawyer, the judges dealing with the Spring Comm case did not even
know whether China has a judicial assistance treaty with South Korea.'®®

Hence, there seems to be a vicious cycle: few foreign judgment recognition cases
in China lead to judges having little experience therewith, and inexperienced judges
cite their lack of experience in refusing to hear foreign judgment recognition peti-
tions, which is then followed by even fewer cases. But this article is nevertheless
rather optimistic, since given the ongoing globalisation of China, more foreign judg-
ment recognition demands will arise, and the Chinese court system has no option
but to respond to the changing world.

Inevitably, the challenge of opening a foreign judgment recognition procedure
is also faced by foreign bankruptcy representatives seeking judicial assistance in
China. For instance, regarding Hanjin’s treatment in China, although Hanjin’s Chi-
nese lawyer refused to say whether Hanjin did submit a bankruptcy judgment recog-
nition in China,'®’ presumably Hanjin might also have failed to have its bankruptcy
recognition petition registered, as in many cases examined above.

Second, the hostility can be observed from the fact that some Chinese courts
deliberately ignore the existence of reciprocity and some foreign judgment recogni-
tion petitions are thereby arbitrarily rejected. The typical example is the Lidu case,

163 Interview Shenzhen-001 (Shenzhen Guangdong China, 17 December 2019).
164 Interview Qingdao-002 (Qingdao Shandong China, 2 August 2019).

165 Interview Qingdao-001 (Qingdao Shandong China, 1 August 2019).

16 Interview Shenzhen-001 (Shenzhen Guangdong China, 17 August 2019).
167 Interview Shanghai-003 (Shanghai China, 9 August 2019).
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in which the applicant presented evidence that reciprocity had been established
between China and the USA, even by Chinese restrictive standards, but the Chinese
Nanchang Intermediate People’s Court still rejected the application on the basis
that there was no reciprocity.'®® In fact, the Nanchang Court is not the only undis-
ciplined court. In Re Zhang Xiaoxi,'®® S. L. Jonas Co., Ltd. v. Yang Ping,'”® and
Hukla Matratzen GmbH v. Beijing Fukela Furniture Selling Co., Ltd.,"’! the courts
in Shenyang, Fuzhou and Beijing also did not respond, either intentionally or inad-
vertently, to the applicants’ claim that reciprocity existed with South Korea, Israel
and Germany respectively.

Arguably, if Hanjin had applied for recognition in China by providing evidence
of the existence of reciprocity between China and South Korea, it remains unknown
whether a court in China would have repeated its lack of discipline. Nevertheless,
some courts’ behaviour is considerably disappointing, thereby undermining the
creditability of the Chinese court system as a whole. Needless to say, for a foreign
bankruptcy representative, understanding the misbehaviour of the Chinese courts in
this regard would be critical in some circumstances.

Overall, the findings of these four hurdles/factors could largely explain why
there are few foreign bankruptcy recognition cases in China and the major elements
obstructing the recognition efforts of foreign bankruptcy representatives. But in
view of the three successful bankruptcy recognition cases which have taken place
in China, the question is whether these cases indeed mark a development in China’s
cross-border insolvency law and are worth celebrating.

3.3 The Widely-Cited But Useless Foreign Bankruptcy Judgment Recognition
Precedents in China

Many often quote the three foreign bankruptcy judgment recognition cases, Re B&T
Ceramic Group S.R.L., Re Pellis Corium PELCOR and Re Sascha Rudolf Seehaus,
to either interpret or celebrate China’s cross-border insolvency law development.
However, this article finds that upon closer examination, unfortunately, no progress
has been made at all.

According to the Model Law, this article is of the view that genuine judicial assis-
tance entails recognising foreign bankruptcy judgments and to grant, more signifi-
cantly, a general moratorium barring individual creditors’ actions in the domestic
jurisdiction, and to open a secondary procedure, if applicable, to assist the foreign

168 He (2018), p 1144.

169" Chen and Jiang (2018), p 19.

170" See Xu (2018).

7' The China Supreme People’s Court (2010) Guanyu shenging chenren ji zhixing deyizhi lianbang
gongheguo aofenbao zhou fayuan ti 20460/07 panjue yi’an de qingshi de fuhan (=T HIEAKIAR N
(TR AR RO B35 B B E20460/07 1A — EEVETREURH) [A reply to the instruction
request on the application for the recognition (and enforcement) of judgment 20460/07 of the Offenburg
Court in the Federal Republic of Germany], 2010 Min Si Ta Zi Di 81 Hao.
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(main) bankruptcy procedure. Measured against these yardsticks, China’s cross-bor-
der insolvency law has made no progress before and after the promulgation of the
EBL 2006.

This is because the purpose of all three existing foreign bankruptcy judgment
recognition cases is essentially to ask the court to recognise the legal status of the
foreign bankruptcy representative, which should have been automatically acknowl-
edged under Chinese law but is, unlawfully, not accepted by China’s government
agencies. These three cases can prove how lawless China’s government agencies are,
rather than proving China’s progress on cross-border insolvency law.

First, in Re Sascha Rudolf Seehaus, the most recent foreign bankruptcy judgment
recognition in China, the Wuhan Court was approached by the German liquidator,
because the Wuhan Municipal Government Business Department had declined to
recognise that Mr Seehaus could act on behalf of the German company, as a result
of which Mr Seehaus could not legally register the board member changes of the
wholly-owned subsidiary in Wuhan so as to remove uncooperative board members
who hampered the sole shareholder’s control effort.!”> To cover its own legal igno-
rance, the Wuhan Municipal Government Business Department required that the
German liquidator had to get the German bankruptcy judgment, which appointed
him as the liquidator, recognised by the Chinese Wuhan Intermediate People’s
Court.'”?

Thankfully, the Wuhan Court finally issued a supportive recognition court order
in 2013. Ironically, long before obtaining the court’s recognition, early in 2011,
the China National Business Ministry issued, in response to the German liquida-
tor’s complaints and threats to bring China to an international foreign investment
dispute arbitration tribunal, a special note stating that the legal status of the Ger-
man liquidator representing the German company should be automatically allowed
and that court recognition was unnecessary.'’* With this note, the German liquidator
successfully changed the board members of the company’s subsidiary and officially
registered the changes at the Wuhan Municipal Business Department on 2 April
2011, which subsequently triggered the board membership replacement registration
at another local government agency, the Wuhan Municipal Business Entity and Mar-
ket Supervision and Management Bureau.!” This meant that the tardy recognition
from the Wuhan Court was useless from the point of view of the German liquidator.

It is worth noting that when deciding to grant recognition to the German
bankruptcy judgment, to the disappointment of some Chinese bankruptcy

172 The Chinese Wuhan Intermediate People’s Court (2012) Minshi caiding shu (BB E ) [Civil
court order], 2012 E Wuhan Zhong Min Shang Wai Chu Zi Di 00016 Hao.

173 The China Supreme People’s Court (2015) Zaishen minshi caiding shu (B8 RBHEP) [Retrial
civil court order], 2015 Min Shen Zi Di 537 Hao.

174 Interview Wuhan-002 (Wuhan Hubei China, 9 August 2019).

175 The China Supreme People’s Court (2015) Zaishen minshi caiding shu (B & RE#E ) [Retrial
civil court order], 2015 Min Shen Zi Di 537 Hao.
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scholars,!’® the Wuhan Court relied on Article 282 of the China Civil Procedure
Law 1991, a provision generally used to recognise foreign civil and commercial
judgments, rather than Article 5 of the EBL 2006, which is a tailor-made provi-
sion for recognising foreign bankruptcy judgments. This suggests that Article 5
of the EBL 2006 could be neglected when recognising foreign bankruptcy judg-
ments, which reinforces this article’s view that Article 5 of the EBL 2006 was
simply copied and pasted from Article 282 of the China Civil Procedure Law
1991 and no substantial legislative progress was made by the enactment of the
new bankruptcy statute in China.

Second, in Re Pellis Corium PELCOR, it was almost the same story. The French
liquidator, Mr Antoine Montier, was told by the Chinese Guangzhou Property Man-
agement Bureau, which is in charge of property registration, that he was not allowed
to represent the French company, Societe Anonyme PELLIS CORIUM PELCOR,
in registering the sale of the company’s real estate located in Guangzhou unless the
French bankruptcy judgment appointing the liquidator could be recognised by the
Chinese Guangzhou Intermediate People’s Court.!”” Whether or not this demand
was legal, the French liquidator had little choice but to follow it, otherwise he could
not dispose of the company’s real property in China.

Third, the case of Re B&T Ceramic Group S.R.L. also emerged because of the
misbehaviour of a Chinese government agency. On 24 October 1997, the Italian
company, E. N. Group s.p.a., entered into a bankruptcy procedure and therefore the
company’s assets came under the control of the bankruptcy liquidator. However,
during the bankruptcy procedure, on 2 May 1999, one of the company’s assets, 98%
of the shares in a Chinese joint venture, was fraudulently sold to a Hong Kong com-
pany by the company’s former managers. When the Italian bankruptcy assets’ pur-
chaser, B&T Ceramic Group S.R.L, requested the Chinese Foshan Nanhai Foreign
Business and Trade Bureau to revoke the fraudulent transaction, it was informed that
the Italian bankruptcy judgment and its court-confirmed assets sale plan had to be
recognised by the Chinese Foshan Intermediate People’s Court. At the heart of this
case was whether the Italian liquidator had an exclusive right in disposing of the
company’s assets, namely whether the liquidator’s legal status could be recognised
in China. This case is yet another example of a government agency refusing to rec-
ognise the legal status of a foreign bankruptcy representative.

Hence, all of these three cases have one common feature: the legal status of for-
eign bankruptcy representatives is not recognised by Chinese government agencies.
In view of these three cases, arguably, China has never taken a substantial step in
recognising a foreign bankruptcy judgment and subsequently granting a morato-
rium. There have been many occasions when the Chinese courts could do so. For
example, Hanjin provided a golden opportunity in 2016. Given that reciprocity had

176 Shi and Huang (2017), p 41.

177" Antoine Montier (2004) Shengingshu, qinggiu chenren faguo puwa ti’er shangye fayuan de caijue
(B ESRARIAEERE FLIR L PN #IR) [Application for the Recognition of the Bankruptcy
Judgment Rendered by the French Poitiers Commercial Court]. The photocopied application form was
kindly provided by a judge from the Chinese Guangzhou Intermediate People’s Court in December 2019
when the author did his fieldwork in Guangzhou.
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been established between China and South Korea, albeit according to Chinese stand-
ards, China could have used this opportunity to fill many gaps left by the vague and
skeletal Article 5 of the EBL 2006, but due to the vested interests of state-owned
companies, China’s courts chose not to take a first step.

Cross-border insolvency is a two-way street. Although it is very difficult for for-
eign bankruptcy judgments to be recognised and assisted in China, it might be a dif-
ferent story when Chinese bankruptcy judgments seek cooperation abroad.

3.4 Chinese Bankruptcy Judgments Seeking Recognition Overseas

There are two widely studied cases. The first is the Chinese bankruptcy judgment
in Guangdong International Trust & Investment Corporation (GITIC) recognised
in Hong Kong in 1999, a time before the promulgation of the EBL 2006.'”® By rec-
ognising the Chinese bankruptcy judgment, the Hong Kong Court rejected the liti-
gation and asset seizure of a local creditor, instructing the local creditor to register
the claim with the liquidator in China instead.!” To the surprise of many Chinese
scholars, the Hong Kong Court did not require the fulfilment of a treaty or reciproc-
ity when recognising a foreign bankruptcy judgment, and the court simply exercised
its judicial discretion in the interest of fairness when granting recognition to the Chi-
nese bankruptcy judgment. '

The second case occurred after the enactment of the EBL 2006. In 2014, the Chi-
nese bankruptcy reorganization procedure of Zhejiang Topoint Photovoltaic Co.,
Ltd. was recognised by the New Jersey District Bankruptcy Court, in the USA, as a
result of which the local creditor’s action in seizing the company’s assets located in
the USA was rejected; unlike the Chinese courts, the New Jersey court granted rec-
ognition and the subsequent relief, under Chapter 15 of the American Bankruptcy
Code, purely in the belief that it was fair to do so, otherwise the American creditor
would have unfairly taken advantage of the location of the Chinese company’s assets
to the detriment of the general body of creditors that were bound by the collective
bankruptcy procedure in China.'®! The pursuit of fairness is what many Chinese
courts do not prioritise, unfortunately.

Generally speaking, it is fairly easy for Chinese bankruptcy judgments to be
recognised abroad, especially in those countries that have adopted the Model Law.
Many jurisdictions, like the UK, the USA and Australia, do not require a treaty or the
existence of reciprocity when deliberating on the recognition of foreign judgments,
including foreign bankruptcy judgments. The fact that many Chinese commercial

8 CCIC Finance Ltd. v. Guangdong International Trust & Investment Corp. and Guangdong Inter-
national Trust and Investment Corp Hong Kong (holding) Ltd (Garnishee) 2005 WL 1608158, [2005]
HKEC 1180.

179 Tbid.

180 By (2009), p 190.

8 In Re Zhejiang Topoint Photovoltaic Co., Ltd. [2015] United State Bankruptcy Court for the District
of New Jersey Case No. 14-245-249.

@ Springer Q ASSER PRESS



Globalized Cross-Border Insolvency Law: The Roles Played... 775

judgments have been recognised in the USA, the UK, '®? Australia, Israel, and Ger-
many'®? in recent years could serve as a strong signal.

Hence, this article is of the view that China’s participation in globalised cross-
border insolvency is more or less a one-way street: seeking judicial bankruptcy
assistance from China is generally quite difficult, but for Chinese bankruptcy rep-
resentatives, such assistance from developed jurisdictions is generously available.
Given that China is still at the early stages of the rule of law development, it may
take decades for China to catch up.

4 Conclusion

Although China has sent a clear legislative message in the EBL 2006 Article 5 to
promote cross-border insolvency collaboration, little progress has been made on the
ground. Article 5 of the EBL 2006 remains a dead letter, since it has had no effect
on assisting the judicial recognition of foreign bankruptcy judgments.

In light of the findings in this article, several key points are worth summarising.
First, China’s cross-border insolvency development is largely paralysed by the rigid
requirement of a treaty or reciprocity between China and requesting countries, and
this might be the key reason for the scarcity of cross-border bankruptcy recogni-
tion cases in China. Second, to make the dire situation worse, many Chinese courts
silently engage in local protectionism as far as the short-term interests of state-
owned and state-linked companies are concerned, which undermines foreign parties’
faith in seeking judicial assistance from China and adversely affects the develop-
ment of China’s cross-border insolvency law.

Third, although there are signs of a thaw, as evidenced by the three successful
foreign bankruptcy judgment recognitions, this article finds that they amount to
false progress, since all three recognition court orders are essentially superfluous
and were only delivered in order to meet unlawful demands by law-breaking Chi-
nese government agencies. It is not an exaggeration to say that there has been no
substantial progress in developing China’s cross-border insolvency system. Fourth,
on the contrary, for a Chinese bankruptcy judgment, the bankruptcy representa-
tive could fully take advantage of the liberal judicial infrastructure, especially of
developed jurisdictions, to obtain assistance, thereby reinforcing this article’s central
theme: China’s participation in globalised cross-border insolvency amounts to noth-
ing more than a one-way street.'%*

As for policy recommendations, first, China should abandon the current legal
requirement of a treaty or reciprocity when deliberating foreign bankruptcy recog-
nition requests, since China’s current cross-border insolvency collaboration system
is not in line with general international practice in the 21% century. Second, given

182 Spliethoff’s Bevrachtingskantoor BV v. Bank of China Limited [2015] EWHC 999 (Comm) (London
High Court recognised a Chinese commercial judgment in 2013).

183 Zhang (2017), pp 523-524.

184 See Brattberg and Corre (2020).
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the widespread local protectionism in China and the relatively small number of for-
eign (bankruptcy) judgment recognition demands at present, allocating these cases
to provincial high people’s courts should be the short-term solution. By doing so, it
is also easier to train a smaller group of judges. Third, the EU and the USA should
keep on using the platforms of, among others, the World Trade Organization and
the G20 summits to put pressure on China with a view to further legal reforms in
China.

Returning to the global endeavour of promoting modified universalism across the
world, this article’s findings from China suggest that more should be done to per-
suade developing countries to join the international community so as to promote
efficiency and safeguard fairness. China and everyone else have a long way to go.
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