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Many people believe that ‘contracts are contracts’ and that it is permissible for a beneficiary of a contract that meets standard conditions of validity to enforce that contract. However, when it comes to surrogacy contracts it is contentious whether specific performance
 ought to be treated as enforceable. The fact that in surrogacy specific performance involves pregnancy, gestation and the creation of a baby
 gives rise to many pressing issues that bring the enforceability of the agreement into question. Within the surrogacy contract debate, three positions are available: (1) The total prohibition of the contract;
(2) the enforceability of the contract; 
 and (3) the non-prohibition & non-enforceability of the contract.
 Supporters of the first position often assert that surrogacy contracts should be outlawed because they usually involve exploitation; depend on and reinforce gender inequality; entail the commodification of children; and objectify women because surrogates are seen merely as a ‘womb’. Defenders of surrogacy commonly argue that adequate regulation can overcome these worries. They stress that prohibition is not an effective method to discourage or eliminate surrogacy; that surrogacy could be driven to the black market and many of the harms that frequently accompany this practice left unattended. Defenders of surrogacy often further claim that surrogacy contracts are means for expressing the autonomy and personal interests of the contracting parties; thus, it would be a transgression to their autonomy (and an objectionable form of paternalism) to prevent individuals from entering into contract. This approach, however, is divided between those who defend the enforceability of the contract and those who do not. 

Supporters of the enforceability position often claim that insofar as surrogacy contracts are voluntary agreements, the contract is binding and can permissibly be enforced. This position grounds its arguments in a number of rights and freedoms, such as the individual’s freedom to contract, the right to procreation, the right to privacy, and the surrogates’ right to choose their work. Sharing these grounds but reaching different conclusions, advocates of the non-prohibition & non-enforceability position claim that surrogacy contracts should be legally valid but, under some conditions, specific performance should not be enforced by the law. In contract law, specific performance is used as a remedy for the breach of contract whereby the defaulting party is required by the court to perform a specific act, such as to complete a previously established transaction. In recent years, the non-prohibition & non-enforceability position has become more and more appealing for defenders of surrogacy contracts, mainly because it promises to accommodate two things: firstly, the individuals’ right to contract and, secondly, the surrogate’s right, under some conditions, to withdraw from the contract and have an abortion or keep the child. This position presumes to deal with many problematic issues that the total prohibition position and the enforceability position cannot. Although attractive, however, this position has been strongly criticised by supporters of the enforceability view. An important objection asserts that the non-enforceability of the contract cannot strike a fair balance between the contracting parties’ rights and interests; rather, it unfairly favours the surrogate. Defenders of the enforceability view often stress that, under the terms of an unenforceable contract, when the surrogate changes her mind and decides to terminate the pregnancy or to keep the child, the intended parents lose out twice over: the child and the money they have paid to the surrogate. 
In dealing with this issue, Cécile Fabre’s case for the non-prohibition & non-enforceability position offers a persuasive solution.
 Fabre argues that, although non-enforceable, the contract would not be entirely unbinding at the option of the surrogate. She asserts that within the reasonable norms of the contract, the surrogate would transfer to the intended parents some rights over her body, so they can impose reasonable restrictions on her body for the sake of the foetus. Failure to conform to any of these restrictions would be deemed breach of contract, and the surrogate would have an obligation to (monetarily) compensate the intended parents for (some of) their losses. 

In this paper, I advance an autonomy-based account of surrogacy contracts realised through asymmetrically enforceable contracts (as proposed by Cécile Fabre) is defensible. However, I argue that Fabre’s framework is inadequate to protect those working as surrogates, and that a better model is that of unilateral contracts, such as the offer of a reward, according to which the person who makes the offer (that is, the intended parents) is bound to perform, but the person who is offered the money (that is, the surrogate) is not. I argue that unilateral contracts can also further the autonomy of intended parents, but that they are appropriately weighted towards the interests of the surrogate, who bears the greatest risk in the enterprise. My work is novel in this regard because it involves a detailed exploration of this often-overlooked part of contract theory in order to find a model for surrogacy contracts that protects the interests of all parties.

The focus of the paper is on commercial contractual surrogacy. As Fabre asserts, the intended parents are not only paying the surrogate merely for creating the child, nor are they only paying for being given joint parental rights with the surrogate; rather they are doing both. However, Fabre suggests that these payments should be treated differently: the surrogate should be paid a decent wage for gestational labour and a reasonable fee to relinquish her rights over the child.
 In this paper, my discussion will centre on the first of these: the childbearing part of the contract and not on the part that deals with the transfer of the child. There are good pro tanto reasons for surrogacy arrangements to be treated as bipartite agreements, where one part of the agreement governs the childbearing and another the transfer of the child. The childbearing-part involves a transaction between two identifiable actors: the intended parents and the surrogate (and the surrogacy firm, if any)
. Contract law can govern this part of the agreement because it has the capacity to deal with commercial transactions between consenting adults. In contrast, the part of the agreement related to the transfer of the child involves three identifiable actors: the intended parents, the surrogate, and the baby. Family law is a more adequate framework to govern this second part of the agreement because it has the capacity to resolve cases in which there are multiple conflicting claims over who gets to parent a newborn child.
 However, whether these two legal frameworks can be compatible or nor, is an issue that goes beyond the purposes of this paper. The focus of my work on the childbearing-part of the agreement is novel to the existing literature on the surrogacy debate. Many authors worry about the part of the arrangement which deals with the relinquishing of parental rights, but few focus on what happens during gestation.
 This approach has the benefit that it enables us to focus our attention on the first part of the contract (the childbearing) and set aside issues that commonly arise in relation to the second (the handing over child), such as objections about baby-selling, commodification worries, and the like.

The structure of this paper is as follows: I begin by outlining Fabre’s case for voidable surrogacy contracts and I highlight four limitations of her model. Next, I set up my model for asymmetrically enforceable surrogacy contracts (henceforth, AESC) and show how this model can overcome the limitations of Fabre’s account. The next two sections discuss two lines of arguments in favour of AESC. The first argument is that the asymmetric distribution of risks and benefits between the contracting parties is a reason in favour of enforcing specific performance on the intended parents but not on the surrogate. The second argument suggests that the context of profound inequality where most surrogacy contracts tend to take place is a further reason in favour of AESC. I end the paper by considering four potential problems for AESC and argue that none of these problems is insurmountable: fraud; extortion; negligence; and the diminution of the market. In the last section, I conclude.

I. A CASE FOR VOIDABLE SURROGACY CONTRACTS

Fabre’s model of voidable surrogacy contracts hinges on two premises: on the one hand, intended parents should have a right to enter into contract with willing surrogates as a means to further their autonomy and pursue their specific conception of the good by becoming parents. On the other hand, surrogates should have a right to further their autonomy by gaining money and increase their income when offering their reproductive capacities to those who need them. 

Fabre argues that autonomy-respecting surrogacy contracts should be legally valid but voidable. According to Fabre, a voidable contract would be one in which both contracting parties are equally bound to comply with the reasonable provisions of the contract. Therefore, if all parties conform to the terms of the contract, the surrogate would be awarded full payment and the intended parents would be accorded (by the state) full parental rights over the child (so long it is not against the child’s best interest). Within the reasonable provisions of the contract, Fabre argues that the surrogate should retain the right to change her mind and decide whether to abort or whether to keep the child (especially when she has formed an emotional attachment with it). Fabre asserts that a contract that enforces specific performance on the surrogate against either of these two wishes would impose on the surrogate unbearable emotional costs that would place her in a position where she would be living a less than minimally flourishing life
. 

However, Fabre notes that the fact that voidable surrogacy contracts are not enforceable against the surrogate does not mean that the contract is entirely unbinding. Fabre suggests that in order to protect the intended parents’ right to further their autonomy by becoming parents, the surrogate should confer to them some rights over her body (against payment) so they can place reasonable restrictions on her body for the sake of the foetus, and she would be bound to comply with these restrictions. Fabre suggests that some examples of these restrictions can be that the surrogate should only drink reasonably and should attend antenatal appointments once a month from the second trimester onwards
. When the surrogate fails to conform to any of the reasonable restrictions of the contract, she would be breaching the contract, and although specific performance would not be enforced as a remedy for the surrogate’s breach of contract, another remedy available in the law may be invoked to compensate the intended parents (monetarily) for (some of) their losses. This strategy enables voidable surrogacy contracts to deal with the difficult issue of protecting the surrogate’s right to change her mind and, under some conditions, withdraw from the contract and, at the same time, integrate some safeguards to protect the intended parents’ financial interests and their interests in parenting a particular child. 

However, although attractive, this framework of surrogacy contracts has limitations when trying to account for the surrogate’s reproductive autonomy. In what follows, I will highlight four limitations of voidable surrogacy contracts.

The first problem is that voidable surrogacy contracts would have to deal with the difficulty of defining the type of pregnancy-related behaviour that could be regarded as reasonable (and non-reasonable). It seems like defining a clear set of reasonable (and non-reasonable) pregnancy-related behaviours is a condition sine qua non for setting up the type of reasonable restrictions with which the surrogate would be bound to perform. However, this is a difficult task. Different sources – such as public policies, research papers, medical advice given to prospective parents, and the mainstream media – put forward competing norms of what should be considered reasonable (and non-reasonable) pregnancy-related behaviour. In the context of gestation, pregnant women who elected to carry their children to term are often seen as having an extremely strong duty to protect their children from risks of harm (even very small risks of harm), or as having an extremely strong duty to benefit their children, or as having both (even at extremely substantial costs to themselves). 
 These competing norms can be exacerbated when it comes to surrogacy because what may be reasonable from the perspective of the surrogate might not be reasonable from the perspective of the intended parents, and vice versa. Because Fabre’s view of what is enforceable in the contract rests on an understanding of which restrictions are reasonable, her view cannot be persuasive unless a commonly accepted standard of reasonableness in this area could be found.

Setting this issue aside, I will proceed with the second problem. Voidable surrogacy contracts would require some mechanism that may enable the intended parents (and the surrogacy firm, if any) to tell whether the surrogate has complied with the reasonable restrictions of the contract she is bound to perform. Fabre notes that it would be impossible to ensure that the surrogate performs according to the restrictions of the contract without unacceptably invading her privacy: for example, the intended parents and the surrogacy firm (if any) would need to have access to the surrogate’s medical records.
 In dealing with this issue, Fabre proposes that contracts imposing such restrictions should be regarded, not as grounding a right to invade privacy during the process of gestation, but rather as imposing a duty that could give rise to action for damages after the birth of the child. To illustrate this point, Fabre considers a case where a surrogate who drinks excessively might be liable for damages should the child be born with foetal alcohol syndrome.
 In Fabre’s analysis, damages would be an appropriate remedy for the surrogate’s breach of contract because it would protect the surrogate’s right to privacy and, at the same time, compensate the intended parents for (some of) their losses. However, this strategy is defective. 

One problem is that invoking damages as a remedy for the surrogate’s breach of contract may come with the distasteful idea that we could quantify ‘how bad’ is a particular pre-birth disability or injury and translate that into monetary terms. This strategy, in turn, may reinforce many demeaning stereotypes that cast disabled people and, of course, might undermine the children’s sense of self because they might perceive themselves as defective. However, even setting that problem aside a serious concern remains. For a surrogacy contract that gives rise to action for damages overlooks the fact that for most injuries and disabilities in children, it is virtually impossible conclusively to prove a close or direct causal connection with the gestational behaviour. Fabre’s example of a baby who is born with foetal alcohol syndrome might be an exception, but such cases where a causal question can be proven will be few. If a surrogacy contract could give rise to action for damages, however, this would place unacceptable burdens on the surrogate when the child is born unhealthy. Consider a case where a surrogate was not monitored but was deemed liable for damages because the child was born with cleft lip and palate. According to advice from the UK National Health Service, the causes of such birth defects are often associated with the genes the child inherits from its parents or with the mother’s pregnancy-related behaviours, such as smoking, drinking alcohol, obesity during pregnancy, a lack of folic acid during pregnancy, or medicine intake in early pregnancy such as some anti-seizure medications or steroid tablets.
 Yet, the causal connection between the outcome and these associations is not conclusive. A surrogacy contract that gives rise to action for damages opens the possibility for a surrogate to be liable for damages because her gestational behaviour was only a partial or minor causal contributor to the child’s condition. Moreover, the fact that many pre-birth disabilities or injuries appear in different degrees (for example, partially deaf or completely deaf) and the fact that babies can born with one or multiple congenital defects (in different levels) opens the possibility for the surrogate to be deemed liable for damages for any minor congenital defect of the child.
 Likewise, Fabre’s model may also open the possibility for the surrogate to be held liable for damages years after the birth of the child: for instance, because some mental or physical injuries or disabilities or some syndromes are impossible to detect at birth but can be diagnosed years later, perhaps in childhood (for example, some kinds of autisms).  

Due to the lack of certainty in the link between the surrogate’s gestational behaviour and the child’s condition, it is an important question who of the contracting parties should bear the burdens of the proof and on what grounds. This ambiguity, in turn, could cause the contracting parties to engage in (a series of) legal proceedings that, besides being economically and emotionally exhausting for both parties, may be detrimental to the child’s interests. What is more, damages would not be an effective strategy to protect the surrogate’s privacy rights. The risk of having to pay breach of contract damages or the risk of engaging into legal contestation might act as coercive pressures on the surrogate (especially on poor surrogates) to agree to be monitored by the intended parents (or the surrogacy firm, if any). 

Now, in her defence Fabre might point out that voidable surrogacy contracts are not necessarily committed to a type of contract that imposes action for damages. Voidable surrogacy contracts might have room to accommodate cases where the surrogate would not be liable to being monitored (so her privacy rights would be protected), but if she is discovered with fault (for example, if the surrogate is discovered drinking excessively), she would be liable for breach of contract monetary remedies, such as monetary compensation or the return of any amounts of money paid. However, as we will now see, this strategy is also defective because it could place unacceptable burdens on some surrogates. 

The third problem of voidable surrogacy contracts is that monetary remedies could be impossible to pay for some surrogates, especially for poor surrogates. Fabre locates her account of surrogacy contracts in ideal theory and she assumes that surrogates, although in need, are not in fact poor.
 Although this approach might be true for some cases, it is not true for all. Many surrogacy contracts take place in contexts where the surrogates come from already deprived backgrounds and are frequently driven into surrogacy by economic need (a point I return to in IV below).

The fourth problem is that monetary remedies – the return of the money or monetary compensation – may place disproportionate burdens on the surrogate. Consider a case where a surrogate who is in the third trimester of her pregnancy fails to attend one antenatal appointment. Fabre takes it to be a reasonable restriction that the surrogate would then be deemed in breach of the contract and could be deemed liable for monetary remedies. However, monetary remedies could be disproportionate to the surrogate in the sense that she would not only lose her entitlement to the money for which her performance was accorded, but she would also be under a duty to pay (or re-pay) the intended parents for her failure to comply. This strategy would double the burdens for the defaulting surrogate. It seems like a more sensible contract should be able to capture the parts of the contract the surrogate performed and award her remuneration for labour in proportion to the parts of the agreement she accomplished. In this fashion, the surrogate would lose her entitlement to the money for which specific performance was accorded when she fails to perform, but she would retain her entitlement to the money in respect of the parts of the contract she has performed. Therefore, a more sensible surrogacy contract would not need to compel the surrogate to return any moneys paid or to monetarily compensate the intended parents in order to protect (some of) the intended parents’ financial interests. 

These four problems show that voidable surrogacy contracts are not adequate to properly protect the surrogate’s reproductive autonomy, but rather would place disproportionate burdens on the surrogate. From the next section onwards, I argue in favour of an alternative model of surrogacy contracts grounded in autonomy. I will put forward a pro tanto argument for surrogacy contracts to be asymmetrically enforceable. I will argue that asymmetrically enforceable surrogacy contracts (henceforth, AESC) can better protect the surrogate’s reproductive autonomy than voidable surrogacy contracts.  

II. WHAT WOULD AESCs LOOK LIKE? 
I take AESC to be a type of contract in which specific performance would be enforceable against the intended parents but not against the surrogate. This type of contract has the benefit that it can overcome the limitations I flagged in the previous section for Fabre’s model of voidable surrogacy contracts, while building on its strengths. 

Under the terms of an AESC, the intended parents would be bound to perform and, if defaulting, specific performance would be enforced as the remedy for their breach of contract. It is important to note, however, that AESCs are not aimed at regulating the intended parents’ relationship with the child they took part in creating, but only their contractual relationship with the surrogate. Thus, issues related to parental rights and parental obligations go beyond the capacity of the model of contract I am presenting here. AESC would bind the intended parents to pay the surrogate what they agreed upon for her gestational labour and to comply with their special responsibilities to the surrogate (I will expound on this issue in the next section). 

By contrast, the surrogate would not be bound to perform. Thus, the AESC model can avoid the issue of having to deal with the difficulties of defining reasonable (and non-reasonable) pregnancy-related behaviours, precisely because there would be no need to make the surrogate’s duty to comply with the contract precise. AESC is compatible with the idea that intended parents have a power to set the terms of the contract according to their specific conception of good pregnancy-related behaviours and, simultaneously, are compatible with the idea that the surrogate retains the right to decide at her discretion whether (and to what extent) to comply with the intended parents’ terms. Hence, the terms of an AESC might work as a set of recommendations or guidelines for the surrogate’s performance. Of course, the contract would need to meet standard conditions of validity for it to be permissible, such not being unconscionable or against public policy, or that the parties did not enter into it by mistake. However, the standard conditions of validity of the contract are not tantamount to reasonable restrictions. For example, an amniocentesis test might be deemed unjustified for some people, but this test is not unconscionable nor against public policy. Moreover, the standard conditions of validity of the contract, per se, would not impose on the surrogate a duty to comply with the contract, but would only serve as pre-conditions for the permissibility of the transaction. Under the terms of an AESC, when the surrogate fails to perform, she would not be breaching the contract and, therefore, she would not be liable for breach of contract remedies; rather, she would only lose her entitlement to payment for the specific parts of the contract that she did not perform. 

AESC can be modelled on unilateral contracts. The Anglo-American common law of contracts recognizes unilateral contracts as agreements in which a promise is given in return for an act.
 Paradigmatic examples of unilateral contracts are rewards and a classic example is ‘I will give you $100 if you walk across the Brooklyn Bridge’
. If this offer amounts to a contract, the recipient of the offer has no obligation to walk across the bridge, but the person offering the reward is under an obligation to pay if they do. A unilateral surrogacy contract can be compared to other types of unilateral contracts in which a person gains some money for her performance, such as when an individual is rewarded for engaging into an online psychological trial, or when a salesman is being paid as piecework for the number of encyclopaedias she sells, or when a person is offered money for engaging in a medical trial to develop a vaccine. Unilateral surrogacy contracts enable the surrogate to be paid in proportion to the parts of the contract she complies with, and encourage her to perform through a system of positive incentives. But they leave her free not to comply with the contract without making her liable for damages for the violation of ‘reasonable’ restrictions on her conduct. Whether unilateral surrogacy contracts can be integrated into the existing bodies of the law, would depend on the flexibility of the mechanisms of the specific jurisdictions at issue. My case is a philosophical work and, as such, I aim to deliver general normative guidelines and not prescriptions for specific jurisdictions, which would require empirical consideration. For the particular purposes of this paper, it would be enough to have a general picture of what AESC would look like and see why unilateral surrogacy contracts are preferable than voidable surrogacy contracts. In the following two sections, I present two independent arguments in favour of AESC, and which justify the asymmetry of the rights that the contract would award to the intended parents and the surrogate. While these points are related to Fabre’s discussion, they again build on considerations that are not taken into account by her view. In section V, I consider four potential problems for AESC and argue that none of these problems is insurmountable. 

III. THE ASYMMETRIC DISTRIBUTION OF RISKS AND BENEFITS BETWEEN THE CONTRACTING PARTIES

We have already seen that the AESC model avoids some of the problems of Fabre’s account while building on its strengths. I now want to present the first argument in favour of AESC. The first reason in favour of AESC is grounded on the asymmetric distribution of the risks and benefits between the contracting parties. Surrogacy is extremely demanding on the body of the surrogate. It requires the surrogate to make her body available for (more than) nine months and to accept the risks of harm attendant to the pregnancy and childbirth. Surrogates can be required to, for example, receive daily hormone injections to increase the chances for the pregnancy (through artificial insemination), and to take all required tests, medicines, and vitamin supplements before and during the pregnancy. As cases of multiple pregnancies are common in surrogacy, this increases the risks of harm and the chances for the surrogates to have a C-section (which carries its own complications). 
Childbearing affects the women adversely (in various degrees) and always presents a risk of serious harm or disability. Childbearing can be very dangerous for the pregnant woman and, itself, always involves a risk of death. Pregnancy almost always affects (in various levels) the digestive, muscular, cardiovascular, and urinary functions of the pregnant woman. It can also cause high blood pressure, trigger gestational diabetes, anaemia, severe and persistent nausea and vomiting (especially in the first months of the pregnancy); it can cause (long-term) physical and emotional stress (including post-partum depression), and may involve restrictions on mobility and in the activities of daily living of the pregnant woman. Moreover, pregnancy is a process that cannot be guaranteed to be successful however careful the pregnant woman is in relation to the child; and the loss of a child in a pregnancy can cause deep and lasting damage to the pregnant woman. This is another risk of entering into pregnancy. 

By entering into contract, the surrogate agrees to perform a (series of) risky acts. To illustrate some of these risks, consider Victoria’s case. Victoria worked as a surrogate between 2015-2016 in the Mexican state of Tabasco for a U.S. citizen. She was diagnosed with gestational diabetes in the fourth month of her pregnancy. Due to poor medical care, she lost her pregnancy in the eight month and she was obliged to deliver the dead child by vaginal delivery. Victoria did not receive the promised compensation for her work, nor was she refunded for the expenses she incurred when she went to the hospital for a gynaecological emergency related to her pregnancy. 
 Victoria’s case illustrates many of the dangers to which surrogates are subject when surrogacy is practised within contexts of deep structural problems with respect to the access and quality of maternal health services that not only affect the surrogates but all gestating women in general. These problems are exacerbated when it comes to surrogacy, especially when medical practitioners act in the interests of the (richer) intended parents over those of (poorer) surrogates. Victoria’s case shows why it is especially important to integrate safeguards to mitigate or eliminate (when possible) the risks of harm the surrogates could incur. 

Due to the particular risks of harm attendant to the childbearing, it is the surrogate rather than the intended parents who should have the right to manage these risks. What is more, the particular risks attendant on childbearing can trigger special responsibilities on the intended parents (and the surrogacy firm, if any) in order to minimize or eliminate (when possible) the risks of harm the surrogate could incur. Thus the intended parents (and the surrogacy firm, if any) should be required, for example, to ensure that the surrogate is aware of the risks of harm before entering into contract; to pay life insurance; to facilitate all medical and psychological assistance that the surrogate could need to protect her well-being, including the post-partum period; and (especially) to pay the surrogate what they have agreed upon for the pregnancy-related expenses and the remuneration of labour. It is especially important for a contract that aims to protect the surrogate’s reproductive autonomy to make the intended parents’ special responsibilities enforceable. 

Furthermore, childbearing itself places the contracting parties in a position where they have asymmetric freedom of action: the intended parents are isolated from the physical risks of harm attendant to childbearing. This asymmetry can be aggravated when the intended parents change their minds and want to modify the terms of the contract or back out from it. Consider the (in)famous case of Baby Gammy, which caught international media attention in 2014. In this case, an Australian couple hired a Thai surrogate, and she became pregnant with non-identical twins. In the seventh month of the pregnancy, the male twin was diagnosed with Down syndrome. The intended parents urged the surrogate to abort the male twin, but she refused on religious grounds. After the twins were born, the intended parents only took the healthy female child and abandoned baby Gammy to the surrogate. When the intended parents changed their minds and did not want to continue with the surrogacy, the surrogate was placed in a position where she had to make decisions about her pregnancy and the future of the child she did not foresee when entering into contract. This situation harmed the surrogate’s reproductive autonomy. 

When a surrogacy contract fails, the unequal distribution of risks of harm between the contracting parties makes it especially important for the contract to be enforceable against the intended parents. Enforcing specific performance against the intended parents is not unconscionable for them and may not be to the detriment of the child’s best interests. On the contrary, this is a reason in favour of restricting the access of prospective parents to enter into surrogacy contracts. Perhaps intended parents can be screened by the state prior entering into contract in order to ensure that they will be able to pay the surrogate for labour and to comply with their special responsibilities towards the surrogate.
 On the other hand, even though there are good reasons to think that issues related to the custody of the child should be governed by family law and not by contract law, an AESC backs up the view that unwanted parenthood cannot extinguish the parental obligations towards a particular child. It seems like the same types of considerations that support this view in ordinary pregnancies should apply to surrogacy. If the intended parents change their minds and decide that they do not want to raise the child they took part in creating, this would not extinguish their obligation to support (financially) the child. 

IV. CONTEXTS OF PROFOUND INEQUALITY

The context of profound inequality where many surrogacy contracts tend to take place is a further reason in favour of asymmetrically enforceable surrogacy contracts. Many surrogacy agreements tend to occur within contexts of profound inequality: the intended parents are often wealthier than the surrogates,
 and transnational surrogacy often occurs in developing countries (for example, Cambodia, India, Mexico, Nepal, Thailand, and Ukraine).
 The context of deprivation where many surrogates live often forces them to agree to terms and conditions that may destroy their opportunities of self-respect. Recall Victoria’s case. This case reveals many rights violations of which surrogates in Mexico are victims, such as being subjects of misinformation from the surrogacy firms, or the impossibility of claiming compensation for labour when the contract fails. Surrogates from contexts of deep inequality, especially surrogates from developing countries, are placed in a double bind position between inducement and exploitation: on the one hand, the payment they can earn from surrogacy is far higher compared to what they can earn from doing other jobs they have access to, such as house cleaners, waitresses, babysitters, or receptionists. Thus, from their perspective, there is no rational way for them to reject the offer. On the other hand, the amount of money they often get paid through surrogacy is too low and does not reflect all the hardships attendant on the surrogacy (or at least, does not reflect a decent wage for a nine-months of 24-hours a day work). From this perspective, surrogacy can be tantamount to exploitation.

To illustrate this point, consider Amrita Pande’s research on commercial surrogacy in India. 
 Pande’s studies reveal that many surrogates in India agree to submit their body under complete control and vigilance of the surrogacy hostels in exchange for money. The hostels control the surrogates’ food, medicines, hormonal injections, and daily activities, which include a prohibition to have sex until the surrogacy process is completed. They can also be required to undergo ‘selective reductions’, to have a C-section, and sometimes they can be required to breastfeed the baby. These conditions violate the surrogates’ rights to control what happens to and with their bodies. However, Pande notes that for most of the surrogates she interviewed and for their families, the money surrogates earned through surrogacy was equivalent to almost five years of total family income, especially because many of the surrogates’ husbands were either in informal contract work or unemployed. Thus, from the surrogates’ perspective, it would be irrational for them to reject the surrogacy contract offer.

Women from already deprived groups agree to further their vulnerability when they enter into contract with the hope of improving their living conditions. Besides the series of risks of harm that accompany surrogacy, the surrogates’ vulnerability can be buttressed by the contract itself. Even if we can imagine a contract that conforms to reasonable norms in order to mitigate (or eliminate, when possible) the surrogates’ risks of harm, the contract itself cannot isolate the surrogates from other realities of their lives. Many surrogates, especially surrogates from developing countries, face a great deal of stigma, for example, as ‘motherhood-sellers’, ‘baby-sellers’, or ‘prostitutes’
, and they can be ostracised from their families and communities. In dealing with this issue, Pande observes that many surrogates in India agree to move to surrogacy hostels to resist the stigma because in this environment they can hide from their communities during their pregnancies. However, Pande stresses, this decision comes with a cost: the surrogates agree to be under the complete control and vigilance of the staff of the surrogacy hostel. 

The contexts of profound inequality where many surrogacy contracts take place makes all the more important that surrogates enter into contracts that respect their autonomy, where the intended parents (and the surrogacy firm, if any) are bound to pay them for their labour and to comply with their special responsibilities. Furthermore, the surrogates’ context of deprivation makes especially important the need of not imposing monetary remedies when they fail to perform with the contract; monetary remedies would be impossible to pay for some surrogates, especially for surrogates from already deprived groups, and can be exploitative. The context of profound inequalities provides a further justification of the asymmetry in AESCs.

V. FOUR POTENTIAL PROBLEMS FOR AESCs

What would happen if we use AESCs to govern surrogacy? One might object that AESCs cannot protect the intended parents’ interest, but rather would place the intended parents in an unfairly disadvantageous bargaining position. Further, one might worry that AESCs may facilitate cases of fraud, extortion and negligence from the surrogate, which, in turn, might hinder the development of surrogacy as a practice. Despite being genuine sources of concern, however, none of these apparent problems is insurmountable. 
I will begin with fraud. Consider the following case:

A fraudulent surrogate decides to enter into a surrogacy contract with the secret intention of faking the pregnancy and keeping the money. The fraudulent surrogate can claim she changed her mind in the course of the pregnancy and had an abortion, or claim she had a miscarriage. 

Under the terms of an AESC the fraudulent surrogate would not be bound to perform; as a result, she would not be under a duty to provide evidence of her pregnancy or to make her medical records available to the intended parents. However, the intended parents would be bound by contract to pay the fraudulent surrogate from the moment she takes specific steps to become pregnant regardless of the outcome. While cases of fraud cannot be completely eradicated, some deterrents might be incorporated into AESCs to prevent fraud or to mitigate its potential effects. It would be wise to distribute the payment in a way that the fraudulent surrogates cannot be awarded full remuneration for labour. In addition, to prevent potential cases of fraud, candidate surrogates could be interviewed and licensed (by the state or by surrogacy firms, if any).
 

I will now turn to a case of extortion:

A surrogate threatens the intended parents with abortion or to put the child in undesirable risks of suffering or death unless they meet her (unreasonable) demands. 

The first thing to say is that the possibilities of extortion will always be available in the context of surrogacy because the surrogate would have something that the intended parents want very much: first, fertility; later, a foetus; and then, a particular baby whom the intended parents very much want to be theirs to parent. However, AESCs can integrate some deterrents. It is compatible with AESCs that the contract can make clear that any demand that would benefit the surrogate beyond threshold would constitute extortion and, if discovered, the surrogate would be prosecuted vigorously. The surrogate would then run the risk that the intended parents, rather than agreeing to her demands would report her to the authorities. However, this deterrent would not be enough to eliminate all possibilities of extortion. Some surrogates might bet on the probability that some intended parents would prefer to pay for any (unreasonable) demand, so they can increase the chances of having a child. Yet, even if cases of extortion cannot be eliminated, this is a cost that surrogacy contracts have to bear if they want to protect the surrogate’s reproductive autonomy. 
Now, consider the following case of negligence: 

A surrogate is negligent with her pregnancy and takes a drug that will make her feel great pleasure but will put the foetus in avoidable and foreseeable risk of death or suffering, or will increase the chances for the child to be born with some injury or disability. 

One might worry that under the terms of AESCs, the intended parents would be bound to cooperate (indirectly) with the negligent surrogate’s wrongdoing because they would be bound to pay her for gestational labour regardless how well she conforms to the terms of the contract. It is clear that intended parents would be highly unlikely to entrust their surrogacy arrangement to a surrogate who has a history of drug abuse. Most intended parents have a deep concern about the health and the wellbeing of the child who will be born from the surrogacy contract. However, although cases of negligence would not be completely eradicated, especially if we care about the surrogate’s privacy, AESCs are compatible with the integration of some safeguards to protect potential intended parents from negligent surrogates. For example, as I suggested above, candidate surrogates could be interviewed and licensed, so prospective parents can come to know some of the candidate surrogates’ intentions and desires. Although these mechanisms might not be enough to bring certainty to prospective parents about the surrogates’ genuine intentions, these mechanisms would give prospective parents the opportunity to choose the candidate surrogate they consider the most suitable for the enterprise. Moreover, these mechanisms may facilitate the mutual understanding between both parties, so the interests, desires and intentions of both sides could be taken on board when phrasing the terms and conditions of the contract. This strategy, in turn, would translate into a careful and sometimes extensive mutual selection process. Now, in the event that the already selected surrogate misbehaves and takes some drug that could harm the child, 
 she would then run the risk that, if discovered, the intended parents can invoke the standard remedies available in the law of contract for fraud and misinterpretation. So, for example, the negligent surrogate would run the risk losing her surrogacy license.

Finally, the fourth worry is that AESCs might not be appealing for prospective parents because their interests (financial interests and interests in parenting a particular child) will not be guaranteed. This situation might cause a decline in the market where AESCs are implemented. However, the diminution of the market is a cost that any model of surrogacy contracts that wants to protect the surrogates’ reproductive autonomy has to bear. It seems unrealistic to think that the surrogacy market will be terminated anytime soon, so there is a need for good regulation that can protect the surrogates’ reproductive autonomy and the children’s best interests. The implementation of AESCs might cause the market to move to other contexts where the prospective parents’ interests can be better protected at the expense of the surrogate’s reproductive autonomy. This makes it all the more important to seek a coordinated policy between countries to protect the surrogate’s reproductive autonomy. AESC, if unappealing, might lead, in the long term, to a reduction on the women’s option to gain money by offering their reproductive capacities to those who need them. However, this is a reason in favour of revising and correcting the working opportunities of women in general, and of women in poorer countries in particular. Moreover, although AESC might curtail the intended parents’ options to fulfil their desires to become parents, it might encourage them to prefer other options such as adoption, or to invest in research for artificial wombs or for uterus transplant. 

VI. CONCLUDING REMARKS 

Fabre rightly asserts that the idea that surrogacy contracts should be unenforceable is not a reason for rendering the agreement entirely unbinding. However, voidable surrogacy contracts can raise as many problems as they solve. In this paper, I have shown that the opportunity for the intended parents to claim breach of contract monetary remedies – damages, the return of the money, or monetary compensation– is unfair to surrogates in various ways, especially to already vulnerable surrogates. I have argued in favour of an alternative autonomy-based model of surrogacy contracts that can better protect the surrogate’s reproductive autonomy. I have put forward a pro tanto argument for preferring AESCs, under the terms of which the intended parents would be bound to complete performance, but not the surrogate. I have shown that potential objections to AESCs – fraud, extortion, negligence, and market diminution – are not insurmountable, but rather that AESCs have room to integrate some deterrents and safeguards to mitigate these problems. Moreover, voidable surrogacy contracts would not be immune to these problems either and, although they might be able to appeal to similar strategies to those I have deployed to mitigate them, voidable surrogacy contracts would still place disproportionate burdens on the surrogates for the sake of the intended parents’ interests. 

�*I am indebted to Christopher Bennett and Jules Holroyd for their valuable comments on previous drafts. I would also like to thank the two anonymous referees for The Journal of Political Philosophy for valuable comments and suggestions. Earlier drafts of this paper were presented at the 22nd Oxford Graduate Philosophy Conference, the 2019 LSE Political Theory Graduate Conference, and the 2019 Oxford Graduate Conference in Political Theory at Nuffield College. I am grateful to the participants for helpful feedback. 
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