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Criticising the Quest for Global I1nsolvency Standards

In recent decades, various organisations have been busy in the workmoflaforg
international insolvendystandards- norms to guide the opening and conduct of insolvency
and restructuring proceedings affecting business enterprises. The bodies involved in this
process of norm production include the World Bank and the UN ergha United Nations
Commission on International Trade Law (UNCITRAL) as well as interndtioegional
financial institutions such as the Asian Development (ADB) and the European Bank for
Reconstruction and Development (EBRD). In general terms, the obgeativehese
endeavours is to promote trade and development; to improve econorieneffiand the
transition from a centrally planned economy to a more free market oriezdadmy; to assist

in the raising of living standards by putting assets to their most efferstejeand generally to
ensure macro-economic stability. The international insolvency standartigemded as a tool

or guide enabling States to improve their relevant laws but have also been usedptioitly

as an evaluation tool that enable national laws to be judged and ranked.

This paper examines critically these standard-setting endeavostgygests that some of the
standards are crude and unsophisticated advancing a questionable set ofdegaiasand

failing to take adequate account of local conditions. The World Bank Doing Business
Resolving Insolvency framewotks particularly susceptible to criticism in this regard. Other
standards are however, more nuanced and sophisticated such as those contained in the
UNCITRAL Legislative Guide on InsolvenéyThe paper suggests that the latter approach is

the better one since it provides policy options for reform and draws atteotite likely

consequences of particular reform efforts. In this respect ibie nognisant of political and

1 This paper uses the expression ‘bankruptcy’ and ‘insolvency’ interchangeably though generally insolvency is

the preferred expression.

2The paper does not specifically deal with the situation wherailing enterprise has assets in more than one
State or the administration of its affairs in insolvency pedaggs requires assistance from foreign countries
‘cross border insolvency’. In this area, UNCITRAL has been preeminent with its Model bamCross Border

Insolvency- se§ hitp:/www.uncitral.org/uncitral/en/unciiral_textsainency/1997Model.htnjl Formatted: Font: Times New Roman, 10 pt

2006,
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cultural sensitivities and likely to be more conducive to bringing about geneghevorld

improvements.

This paper consists of five parts. The first part asks the simple questiby have these
standards? The second part asks who formulates these standards? The thddresstthe

content of these standards and highlights differences in the work of the various’bodies.
The fourth part focuses on the criticisms of the work product emanatingttiestandard-

setting bodies and the fifth part concludes.

1. Why haveinternational insolvency standar ds?

(a) Facilitating international development and trade

UNCITRAL has produced the most comprehensive text setting international standards in
respect of insolvency antsioverall mission is tépromote the progressive harmonization and
unification of the law of international tratlé International trade in turn is seen as facilitating
international development. The concept of harmonisation has considerableitelastic
meaning though it can be defined &making the regulatory requirements or governmental
policies of different jurisdictions identical or at least more sinfifavwvhen UNCITRAL was
established? reference was made to harmonisation as a technique for reducing camiticts
divergences in the laws of different countries with unification described as 8iesffextive
method of avoiding conflicts. Harmonisation and unification were asethievable goals in
that the similarity of interests between countries was said to transcend the dividenbetwe
centrally planned and more market oriented economths East/West divide and between

civil law and common law origin countries.

UNCITRAL’s overriding goal is international trade, development and friendly relations

among States, with harmonisation efaving as a means towards this end. This

5Ronald H. Coase, The Regulated Industries: A Discussion, 5dicameEconomic Review 194, 195 (1964) [Formatted:Justiﬂed

“Contemplation of an optimal system may suggest ways of improving the system...[and] it may go far to providing
a solution. But in general its influence has been pernicious. It has directed...attention away from the main
question, which is he alternative arrangements will actually work in practice.”

o : [Formatted: Font: Times New Roman, 10 pt

s such as Koreas -
7 Official Records of the General Assembly, Twenty-first 8ggdResolution 2205 (XXI), ARES/2205(XXI), 17 [ Formatted: Font: Times New Roman, 10 pt

Dec. 1966 which is available on the UNCITRAL website, wwwitnialcorg.

8 For different definitions of ‘harmonisation’ see Patrick Glenn, Harmony of Laws in the Americas, 34 U. of
Miami Inter-American L. Rev. 223, 246 (2003); Martin Boodman, Thehvbf Harmonization of Laws, 39
American Journal of Comparative Law 699, 707 (1991). See alsol€&adsch-Andersen, Defining Uniformity
in Law, 12 Uniform L. Rev. 5 (2007).

9 David Leebron, Claims for Harmonization: A Theoretical Frao&w27 Canadian Bus L.J. 63, 66 (1996).
10 See the ‘Schmitthoff Report” (UN Doc A/6396) reprinted in (1966) 1 UNCITRAL Yearbook 2 and available
online at www.uncitral.org and associated links.



characterisation however leaves room for flexibility as well as sontgguity about exactly
what is comprised in the notions of harmonisation and unification. UNCITRAL ftself
suggests that “harmonisation’ can be thought of as the process through which domestic laws
are modified to enhance predictability in cross-border commercial tramsaatibereas
‘unification’ is the adoption by States of a common legal standard governing particular aspects

of international business transactions.

‘Modernisation of laws’ as an objective was not made explicit when UNCITRAL was
establishedut the expression ‘progressive’ in the relevant UN resolution might be construed
as implying‘modernisation’. It said that the progressive harmonisation and unification of trade
law followed from the broader NJagenda of economic development and promoting friendly
relations among StatésUNCITRAL howevernow defines its mission as the ‘modernization

and harmonization’ of trade law.’*® This makes explicit what was already implicit but could

also be regarded as a form of widening the mission of the organisatidsion creep’.

(b) Improving economic efficiency and assisting in the transition from a centrally

planned to a more free market oriented economy

These objectives form a specific part of the mandate of EBREich was established in 1991
to assist the former Socialist States of Eastern Europe and the Soviet Unitrewiinsition
to a market economy. EBRD has highlighted the central role of insolvendy thig proces
stating that any insolvency regime has ultimately, the purpose of redistriltiragsets of
uncompetitive or inefficient entities. This process can be accomplishedans/arays such
as selling assets to more efficient entities, distributing assetsidosvaonstituencies such as
governments and employees, or transforming the inefficient entityiitéel& more efficient

one through corporate restructuring and financial engineeAegording to EBRD, the

L www. uncitral.org/uncitral/en/about/origin_fag.html.
2 See Resolution 2205 (XXI).

13 See Resolution adopted by General Assembly on Report of itedltations Commission on International
Trade Law on the work of its 42nd session, A/RES/64/111 (Dece20b&).

1 See its website www.ebrd.com and in partidular_http://velvd.com/whawe-do/seciors/legal-reform/debt-
Irestructurlnq—and—bankruptcv.htpl

See generally Catherine Bridge, Insolveray second chance, Law in Transition 28 (2013); Jan-Hendrik Rover
Secured Lending in Eastern Europe: Comparative Law of Securegaitions and the EBRD Model Law
(Oxford, OUP, 2007).
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empirical evidence suggests tltgal systems that fulfil this purpose well, in a predictable
and efficient manner, will attract greater investment and make the @ostidfmore affordable
by giving creditors the certainty they crav&!® The argument is that free movement of global
capital and the desire of all countries, including emerging markets, td #tesame pool of
scarce capital makes it necessary for countries to try to attamincetandard levels of
extensiveness and effectiveness in their insolvency laws.

(c) Putting assets to their most effective use and raising living standards

The highly influential World Bank Doing Business (DB) project and associated ratfkings
stresses the importance of a well-functioning legal and regulatory systeneating an
effective market economy and, as a corollary, the deleteriougseffeat a poor regulatory

environment can have on output, employment, investment, productivity, and livingrdeanda

According to the 2018 Doing Business report, access to finance is key to thepders of

the private sector with lenders needing tools not only to assess the misk-tfpayment but
also the consequences of ampayment. The Doing Business report states that a good
insolvency framework-one which the World Bank identifies as efficiently rehabilitating
viable companies and liquidating non-viable eresnables both lenders and entrepreneurs to
evaluate the consequences of non-repayment. It makes a link between msoi¥erms and
access to credit and adds that legal protection of creditors in insolvaratiosis and efficient

enforcement are conducive to larger and more developed capital niarkets.

Inclusive economic development is a theme heavily emphasised in thil Bamk’s

Insolvency and Creditor rights framework (ICK).These standards refer to credit as the

15 See Mahesh Uttamchandahisolvency law and practice in Europe’s transition economies, available at
[http://www.europeanrestructuring.com/05intro/026 035.htm/

See also Anita Ramasastry, Assessing insolvency laes teft years of transition, Law in transition, EBRD
(Spring 2000).

16 Sed www.doingbusiness.¢rg/. The 2018 Doing Business report amcDoihg Business annual reports are

freely downloadable from the World Bank websifBfip:/7www.doingbusiness.orglreports/global-reports/dging-

The report was published on 31st October 2017 and the rankindgisfosreomies are benchmarked to June 2017.
See generally Timothy Besley, Law, Regulation and the BudGigsate: The Nature and Influence of the World
Bank’s Doing Business Project, 29 Journal of Economic Perspectives 99 (2015).

17 See 2018 Doing Business (DB) report at p 56.

8 Pprinciples for effective insolvency and creditor - debtor rights esyst available at

ttE(Z ocuments.worldbank.org/curated/en. effective-insolvency-and-
creditor-aeptor-rignts-sy: el S.

It is stated therein that the Principles are said téebdistillation of international best practice on design aspect
of these systems, emphasizing contextual, integratetiosedand the policy choices involved in developing those
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lifeblood that flows through that circulatory system enabling businesses to innovate and
develop and also to sustain and develop employment. The ICR Principksdito provide a
predictable, transparent, and efficient framework to resolve debts in the contexinesbus
distress or failure. It is suggested that the principles will facilitate the gieagability of

credit at lower costs.

(d) Improving macro-economic stability

The general goal of ensuring macro-financial stability has sometimes paemsof in the
context of promulgating international insolvency standards and the global financialhasse
focused attention on this issuBor instance, the World Bank’s ICR framework™® refers to the
renewed interest of the international community in ensuring soundness and stability iaffinanc
systemsThe link between insolvency standards and the mitigation of systemic crisesssuch a
the Asian crisis of 1997/1998 has also been emphasised in the work done by othéioimiérna
organisations. The G-22 Working Group refftstressedthe critical importance of strong
insolvency and debtor-creditor regimes to crisis prevention, criigation and crisis

resolution?
2. Who setstheinternational standards?

Five classes of actors have placed their stamp on international insobtandgrdé! The first
category are groups of nations such as the G-7 and #ecl@bs of ‘systemically important”
countries. Secondly, comes international financial institutions such as the Intexhation
Monetary Fund (IMF) and World Bank and regional development institutionsasuble Asian
Development Bank (ADB) and European Bank for Reconstruction (EBRBirdly, comes
international professional associations such as INSOthe international association of
insolvency practitioners - and fourthly, international governance bed@sas UNCITRAL.

Fifthly and finally, comes sovereign states, principally the United States.

solutions. Based on the experience gained from the use of tvgpRs$, and following extensive consultations,
the publication has been thoroughly reviewed and updated in 2005,a2012015. The revised Principles
contained in this document have benefited from the practical experience of using them in the context of the Bank’s
assessment and operational work.”

20 International Financial Crises (October 1998).

21 Terence C. Halliday and Bruce G. Carruth@ankrupt: Global Lawmaking and Systemic Financial Crisis
(2009, Stanford University Press), 73. See also Susan Block-héeGerence Halliday, Global Lawmakers:
International Organizations in the Crafting of World Markets, (2@Embridge University Press).
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This paper concentrates on the standards produced by international financial instaatio
international governance bodies and addresses work done by the other imiairrzeatiors
insofar as they contribute to $estandards. More particularly, it focuses on the ADB, EBRD,
the World Bank as well as UNCITRAL whose mandate is partly to coordinate agdaiete
work done by other bodies into a global consensus. UNCITRAL was estalishied basis
that its work would acquire legitimacy and credibility from the international repiasesness

of the UN and accordingly, it could function effectively as a coordigagntity. Its
coordinating role means that iarcact as a sort of clearing house for other international

organisations active in the fiefd.

Legitimacy can be described ‘@sgeneralized perception or assumption that the actions of an
entity are desirable, proper, or appropriate within some socially construstethsyf norms,
values, beliefs, and definitiot and the legitimacy of international organisations such as
UNCITRAL rests on the foundations of representativeness, procedural faiamess
effectivenes$? The notion of representativeness is bound up with idea that those responsible
for the framing of the new global norms are in some way representttithe kinds of
jurisdictions to which these norms are addressed. The notion of proceduresgaimplies
general partigiation and ‘voice’ — peripheral and core actors, the weak and the strong, are all
allowed to take part in the norm-making process in ways that are seeraio Bffdctiveness
implies proposals translated into action or, to put it another way, that the actongiis of

an international organisation in the past are likely to be turned into prdbabike successes.

The Asian Development Bank (ADB) is among the bodies whose work UNCITRAL

coordinates. ThADB was founded in 1966 with the objectives of reducing poverty, promoting

22 See José Angelo Estrella Faria, The Relationship Betweemukating Agencies in International Legal
Harmonization: Competition, Cooperation, or Peaceful Coexist2B61 Loyola L. Rev. 253, 258256 (2005).
According to Roy Goode, International Restatements of ContredEiaglish Contract Law, Uniform L. Rev. 231,
232 (1997)he“need for such a clearing house is illustrated by the fact that ‘the treaty collections are littered with
Conventions that have never come into force, for want of thébeuof required ratifications, or have been
eschewed by the major trading States.

23See Mark C Suchman, Managing Legitimacy: Strategic anduftistial Approache20 Acad. Manag. Rev
571, 574 (1995).

24 See Terence Halliday, Legitimacy, Technology and LevefBgeBUuilding Blocks of Insolvency Architecture
in the Decades Past and Decades Ahead, 32 Brooklyn J. df.1a0iB1, 1084 (2007), referring to lan Hurd, After
Anarchy: Legitimacy and Power in the United Nations Sec@atyncil (Princeton NJ, Princeton University Press,
2007).

25|t has also been arguéeht UNCITRAL acts ‘incrementally’ and this incrementalism is one of its strengths —
see John Pottow, Procedural Incrementalism: A Model for IntenahtBankruptcy45 Va. J. of Int'l. L. 935I
(2005).



economic growth, supporting human development and promoting the environmemhedt

its attention to law and development issues more systemically in the T189Csfter the 1997
Asian Financial Crisisit produced a comprehensive report analysing insolvency law regimes
in East Asig® This report set outgood practice standardthat would apply to all countries
regardless of legal traditions or the rate of economic developméhite $tated at a fairly high
level of generality and abstraction, there are no less than 33 good pracitt@ds and these
cover core insolvency law issU&EBRD is another body whose work is ‘coordinated’ by
UNCITRAL. lts areas of operation were originally the formerlyi&list States of Central and
Eastern Europe and now include the Middle East and North Africa. EBRDOb#sssits own
mission as being to foster the transition to open market-oriented economiespanthtbe

private and entrepreneurial initiati¥.

Unlike the ADB and EBRD, the IMF has a global remit and was establishedrtasf the
international financial framework following the conclusion of World War 11. Almiggthe
World Bank, it is one of the two so-called Bretton Woods institutfdrighe IMF’s role is to

act as lender of last resort to countries with balance of payments problemsttiisogindate

was updated in 2012 and now includes macroeconomic and financial sector issbesrtbat
global stability® In the new phase of globalisation from the 1990s onwards, the IMF was out
of the traps relatively early with a 1999 standard setting ref@nxterly and Effective
Insolvency Procedures: Key Issues’3! prepared in response to the Asian financial crisis. The

IMF has since ceded the standard setting territory largely to its sistentiostithe World

26 See generally Terence C. Halliday and Bruce G. CarrytBarskrupt: Global Lawmaking and Systemic
Financial Crisis, (2009, Stanford University Press)982who state at p 92 that the ‘culture and leadership of

the Bank are strongly influenced by Japan’.

27 Law and Policy Reform at the Asian Development Bank (2000)umel 1, available at
[htps:Twww.adb.org/sites/default/files/publication/2968EAdb.pd](visited 26 Jun, 2018).

28 See the Foreword by EBRD General Counsel Emanuel Mauricecime8elLending in Eastern Europe:
Comparative Law of Secured Transactions and the EBRD Mode(dan-Hendrik Rover ed., OUP 2007) at v:
“EBRD has a special role amongst international financigitutisns, because of the unique nature of its region,
because of the emphasis placed on promoting the private sectdre@mgse of widespread expectation that
countries in the region should catch up rapieish their western neighbours.”

29«The Bretton Woods Institutions are the World Bank, and the IntenaMonetary Fund (IMF). They were
set up at a meeting of 43 countries in Bretton Woods, New Bfainap USA in July 1944. Their aims were to
help rebuild the shattered postar economy and to promotéternational economic cooperation” -

see| http://www.brettonwoodsproject.org/2005/08/art-320747/

30 See IMF website[http://www.imf.ord which alsotstes in the ‘about the IMF” section that the IMF works “to
foster global monetary cooperation, secure financial gtgbfiacilitate international trade, promote high
employment and sustainable economic growth, and reduce poverty around the world.” This is not much different
therefore from the World Bank which states that it is “working for sustainable solutions that reduce poverty and
build shared prosperity in developing countries” — see http://www.worldbank.org/

31” ttp:77www.|m .orq7externa2§u§§ §20r§er|y/
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Bank, which entered the fray with a Z0Background paper, ‘Building Effective Insolvency
Systems: Towrd Principles and Guidelines’. This paper led to the formulation of the
Insolvency and Creditor Rights (ICR) Principles in 28Qind these principles have gone

through various amendments and iterations with the most recent being in 2015.

Since 2004, a team within the World Bank group have also produced the Doing Business
reports and rankings which purport to measure a whole host of matters including ‘resolving
insolvency’ and ‘getting credit’. The reports and rankings are based on a more sophisticated
version of the ‘legal origins’ or ‘law matters’ thesis developed by four economists - La Porta,

Lopez de Silanes, Shleifer and VisiAyand they also draw to a certain extent upon
international standards in the field of insolvency and secured credit law thatbbeme
developed both by the World Bank itself and by UNCITRAL.

3. Thecontents of theinternational standards

This section concentrates the standards articulateg the World Bank and UNCITRALAS
a broad generalisatiahis probably trugo say that the work output from the World Bank
this areas more specific and prescriptive than that emanating from other bodies in¢liding
particular, UNCITRAL.It has been argued that tfRRank’s insolvency Initiative articulates a
theoryof legal development thag heavily weighted toward creditor rightamuch more than
whenit beganits enterprise and certainly mose than the EBRD* hat appeared
in early draftsof the World Bank Insolvency Principlgs be an ‘ethcocentric
Washington Consensus view of therld” became attenuatéul later draftsasdiversityin the
implementatiorof the principles cami® be recognised. This ‘strength in diversity’ approach

however s less easily locateith the Doing Business standards.

In determining the “Doing Business” rankings, two factors are equally weighted though the
second factor was only introduced into the Doing Business methodal@§15% The first

33 See Rafael La Porta, et al., Legal Determinants of Eat&inance 52 Journal of Finance 1131 (1997) and by
the same authors, Law and Finance, 106 Journal of Polamaomy 113 (1998). The first three named authors
refine the ‘legal origins’ thesis and defen against criticisms inThe Economic Consequences of
Legal Origins’, 46 Journal of Economic Literatur285(2008).

34 See Carruthers and Halliday op. cit. at p 112.

35 bid.

36 See 201@oing Business report at p iv: “Since the first Doing Business report was published ...the team has
implemented a number of methodological improvements, exparfuéngptrerage of regulatory areas measured
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factor, and which halseen part of the ‘resolving insolvency’ rankings since their inception, is

the percentage recovery by secured creditors through restructuring, liquidatidebt
enforcement proceedings. A hypothetical case study is posited and themdit@lgry rates
under the facts of this case study are calculated. The calculation takasdotmt whether
the business emerges from the proceedings as a going concern or whsstteewage sold
piecemeal. Then the costs of the proceedings are deducted and, in line with amernati
accounting practice, regard is also had to the value lost as a rethaltedney being tied up

in insolvency proceedings for a particular period of tihe.

There is no attempt however, to measure whether the hypothetical tedgeissbroadly
representative of the local economy or whether different outcomes and retutdsbe
expected in relation to different types of enterprises or case studies. T ifoalso
exclusively on returns to secured creditors. If the insolvency law intiaypar country had a
redistributionist element this would necessarily depress the returns to semdi¢or< and
therefore lower a country’s position in the rankings. Moreover, an assessment of the ‘recovery’
rate depends in large part on the subjective views of survey respondents on tie toetur
creditors in their particular countries. In most countries, there will not be publigilalale
and accurate data on this matter. The Doing Business team has explained thatiamféoma
the assessments comes from questionnaire responses by local lawyers chrehans
practitioners and then verified through studying the relevant, lawsregulations and other
publicly available information on insolvency systems.

The Doing Business repétsuggests that the recovery rate is a measure of efficiency because
time and cost are two important components whereas the secondifatsarankings- the
strength of the insolvency framework index - is a proxy for quality bechuseasures how

well insolvency laws accord with internationally recognised good praclibéssecond factor

is made umf the aggregate of scores on an overall index that purports to measuvalaatee
provisions on thecommencement of proceedings, management of debtor’s assets,
reorganisation proceduresd creditors’ rights. Scores on the index range from 0-16, with the

higher scores supposed to signify that particular insolvency laws are designed for

and enhancing the relevance and the depth of the indicators. Witidky the report was focused largely on
measuring efficiency and the costs of compliance with busieggilations, over the past two years there has been
a systematic effort to capture different dimensions of quiaitgost indicator sets.

37 For a discussion of date and methodologyresolving insolvencysee 2018 DB report at pp 1115.

38See 2018 DB Report at pp 1115



rehabilitating viable firms and liquidating nonviable ones. eagement of debtor’s assets’

component of the index consists of the following criteria:

» Whether the debtor (or an insolvency representative acting on its behalf) can continue
performing contracts #h are essential to the debtor’s survival. A score of 1 is assigned if the
answer is affirmative with 0 if continuation of contracts is not possibilesolaw contains no
provisions on the matter.

» Whether the debtor (or an insolvency representative acting on its behalf) can reject overly
burdensome contracts. A score of 1 is assigned if the question isedsffematively but 0

if rejection of contracts is not possible.

» Whether transactions entered into before commencement of insolvency proceedings that give
preference to one or several creditors can be avoided afteegirge are initiated. A score of

1 is assigned if the question is answered affirmatively but O if avoidarszeloftransactions

is not possible.

* Whether undervalued transactions entered into before commencement of insolvency
proceedings can be avoided after proceedings are initiated. A scirés @fssigned if the
question is answered affirmatively but 0 if avoidance of such transaigioons possible.

» Whether the insolvency framework includes specific provisions that allow the debtor (or an
insolvency representative acting on its behalf), after commencemerihsofvency
proceedings, to obtain financing necessary to function during the proceedisgsefof 1 is
assigned if the question is answered affirmatively but O if obtaining post-corament
financing is not possible or the law contains no provisions on this subject.

» Whether post-commencement financing receives priority over ordinary unsecured cseditor
during distribution of assets. A score of 1 is assigned if the question isradsaffirmatively;

0.5 if post-commencement financing is granted super-priority over all credstcured and

unsecured; 0 if no priority is granted to post-commencement financing.

The strength of the insolvency framework assessment is relatively blunt pendddargely

on binary-all or nothing measures assuming that particular legislative solutions are superior
to others and missing out subtlety and nuances in the laws of a particular.cAargxample

is in relation to post-commencement financing i.e. financing of the debtor thiter
commencement of formal insolvency proceedings. Such financing is oftensseenessary

to resolve “‘debt overhang i.e. existing assets being fully secured, and to cure

10



‘underinvestment’ problems, i.e. lack of incentives to finance value-generating project®. Such
financing may be possible as a matter of practice in a particulatrgdout there are no specific
provisions of the law that authorise such financing. In these circumstances)stldgexgy that
the country would get a zero mark, although, as matter of practisec@mmencement
financing may be more readily available than in a country where there iicsjgggislative
framework but there are so many restrictions that it is very difficidicteess in reality. For
instance, the UK lacks a fully set out new financing framework along the lise364 of the
US Bankruptcy Code and stakeholders have firmly rejected recent suggestiorthd UK
government in 2008 and 2016 that such a framework should be introduced. The available
evidence suggests that a lack of rescue finance rarely prevents busineesaed that as long
as a business is truly viable, there was no shortage of funding availabléear was that any
changes made to the order of priority would impact negatively on the lemargnment by

increasing the cost of borrowirtg.

The World Bank Doing Businesfesolving Insolvencyframework has aone size fits all

that effectively commands States to follow certain rules, absolutely and
rigidly, or else be penalised by low marks on the scorecard. The 200iTBNC Legislative
Guide on Insolvency, on the other hand, employs a more sophisticated and flepxéteire
of rules® though it undoubtedly borrows heavily from the US Bankruptcy Code and in
particular Chapter 11 on corporate reorganisation. The Insolvency Guidh, wdw comes in
four parts, is made up of over 200 recommendations in total divided into over 20plogies

detailed commentard’. The commentary may stress the importance of a particular issue or

39 See generally Gerard McCormack, Super-priority New FinanaidgCorporate Rescue, [2007] Journal of
Business Law 701; George G Triantis, A Theory of the RegulatioDebtorin-Possession Financing, 46
Vanderbilt Law Review 901 (1993); Sandeep Dahiya, Kose JohnjuMRuri and Gabriel Ramirez, Debtior
Possession Financing and Bankruptcy Resolution: EmpiricdleBige, 69 Journal of Financial Economics 259
(2003).
40

See Encouraging Company Rescue a consultation available at
ttp://webarchive.nationalarchives.gov.u 3846/http:/[umsoencydirect.bis.gov.uk/insolvengy

rof essionandlegislation/con_doc_register/compresc/comprestp9.pd
41 See UK Insolvency Service A Review of the Corporate Insolvencsndwark: summary of responses
(September, 2016) at para 5.52.
42 See generally Payne and Janis Sarra, Tripping the Light Fantastic: rApesative analysis of the
European Commission’s proposals for new and interim financing of insolvent businesses, 27 International
Insolvency Review 178 (2018).

43 See generally Susan Blotkeb and Terence Halliday, Harmonization and Modernization in UNCITRAL’s
Legislative Guide on Insolvency Law, 42 Texas Int'l. l476 (2007); Terence Halliday, Legitimacy, Technology,
and Leverage: The Building Blocks of Insolvency ArchitecturéhenDecade Past and the Decade Ahead, 32
Brooklyn J. of Int'l. L. 1081 (2006).

44 The original guidé was formulated in 2004 and a third part on the treatmentefeise groups [ Formatted: Justified

in insolvency was added in 2010 and arfbpart on directors’ obligations in the period approaching insolvency
was added in 2013.
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principle and then justify a series of recommendations that give effect to that priticipdey
contain a comparative analysis in situations where there is considen@dsecountry variation
on a particular topic, presenting and discussing alternative approachesahratiry such
approaches. The commentary also serves an important validation functiegisigring the
fact that the views advanced by particular delegates have been listenezhtd,they were
not ultimately adopted, and also by setting out the reasorisatfavour of particular

approaches.

The flexibility of the UNCITRAL Guide is demonstrated in relation to debtgrossession
versus management displacement in the context of reorganisation proceedings. The Guide

states that different approaches may be taken on this issue inétuding

(a) retention of full control by the debtor, i.e. debiepossession with appropriate
safeguards including varying levels of control of the debtor and debtor dispatin
certain circumstances;

(b) limited displacement where the debtor operates the business subject to the supervision
of an insolvency representative with an appropriate division of responsiliitiesen
the two;

(c) total displacement of the debtor in favour of an insolvency representative.

Unlike the norm in the US Chapter 11, the UNCITRAL Guide does not recommend adoptio
of “‘debtorin-possessicnas the general norm in respect of corporate reorgani$athile
Chapter 11 allows an outside bankruptcy trustebe appointed for cause to take over the

management of a firm in distress, their appointment in Chapter 11 is exceffional.

It has been suggestthat the recommendations in the Insolvency Guide can be grouped along
a broad spectrum of specificity that runs from broad statements of commeraiaé nor
explicitly detailed language that is ready for enactrffAt.the most prescriptive end of the

spectrum are imperative recommendations suggesting national legislation withiladde

45 See Recommendation 112.

46 See the statement at p 162 of the commentary attached fegiskative Guide‘In reorganization proceedings,
there is no agreed approach on the extent to which displatefrne debtor is the most appropriate course of
action and, where some level of displacement does occtineangoing role that the debtor may perform and
the manner in which that role is balanced with the roles of ptmticipants?

47S 1104 US Bankruptcy Code provides that a trustee can be appmihgefor cause such as fraud, dishonesty
or gross mismanagement and that large numbers of bondholdbegeholders are not enough.

48 Susan Block-Lieb and Tatce Halliday, Harmonization and Modernization in UNCITRAL’s Legislative Guide

on Insolvency Law, 42 Texas Int'l. L. J. 475 (2007).
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content that is expressly set out in each recommendation. But imperative rsugations do

not all conform to the same pattern. They may be substantive, procaedimdéed conditional

in nature. Conditional recommendations are predicated upon a particular procedure being
enacted and specify that if one has this provision then it should have such andrgenh c

For instance, according to Recommendation 151, where the insolvency lawaloequire a

plan to be approved by all classes, it should address the treatment of thasse radbs®ting

to approve a plan that hasherwisebeen approved bythe classes. Conditional
recommendations are said to give UNCITRAthe capacity to acknowledge local
contingencies and variations in an orderly iy

Constraining recommendations are inclined to point in a particular direction bulethen
choices up to local legislation. They can set out a base standard stipulating thretidbktde

a rule on a topic, and then set out certain elements that should be included. Permissive
recommendations are in the form that a country may adopt a rule that conttimstbergs.
Imperative plus permissive elements are sometimes combined in the same substarifive rule.
Guide also contains minimalism norms specifying that if there is to be a ralgarticular

topic, or an exception to a rule, it should be kept to a minimum. FompdeaRecommendation

188 on secured claims provides that thesolvency law should specify that a secured claim
should be satisfied from the encumbered asset in liquidation or pursuant to a rati@ani

plan, subject to claims that are superior in priority to the secured clainy, i€&ims superior

in priority to secured claims should be minimized and clearly set forth in thieensy law”

Weaker still are focusing recommendations that seek merely to sharperutheffmsolvency
law. These may take the form of architectural recommendations suggesting teecexdef a
rule on some specific topic of insolvency law without specifying th&ee of the rule.
Recommendation 185 can be pointed to in this connection. It refers to the regmstify
classes of creditors and to make clear what priority they should beledcbut it does not set
out how this should be done.

The DB strength of the insolvency framewcrk seem to be much more
prescriptive in this regard—with-tThe relevant provisions contained in ‘the reorganization
proceedings index’- which Fhis-indexhas three elementslhe first element requires that If

the reorganization plashould bes voted on only by the creditors whose rights are modified

or affected by the plan—ther-aAscore of 1 is given if fh is the casee-answer-is-in-the

49 bid at 503.
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affirmative; 0.5 if all creditors vote on the plan irrespective of the impact on theiestseand

0 if either creditors do not vote on the plan or there is no regime for busimeganization.

Thesecond elementindex-appearsdquires that creditors entitled to vote on the plan should

be divided into classes, that each class should vote separately and that cretiitothenifass
should be treated equally. A score of 1 is only given when the voting predegiithese three
features. Théhird elementindex-aldmports whats-in the US is referred to as the ‘no creditor

worse off test i.e. that dissenting creditors should receive as much under the reorganization

plan as they would in liquidatiol.A score of 1 is given onlif-there-are-such-provisiens in

therelevantlaw has such a provision

The DB insolvency ranking criteria draw heavily from the US Bankruptcy Code and

in particular, Chapter 11. Perhaps it is not surprising that the US scosesnaum 3 out of 3

on the reorganization proceedings index whereas for example, on the other hand,ishe UK

marked at a disappointing 1 out 6f.3The objective of Chapter 11 has been judicially affirmed

to be that of providinghe “debtor with the legal protection necessary to give it the opportunity
to reorganize, and thereby to provide creditors with going-coneslre rather than the
possibility of a more meagre satisfaction of outstanding debts through liquidation.” 52
Professors Warren and Westbr&toguggest that Chapter ddserves a prominent place in “the

pantheon of extraordinary laws that have shaped the American economy andasutibign

echoed throughout the world...” Chapter 11 has been hailed in enthusiastic terms by its

supporters and as the model to which restructuring laws across the globe adpred

Nevertheless, Chapter 11 is not above criticism and the US Chapter ITripfiogscmay not

be suitable for direcor indirect export to the rest of the world. Moreover, it is the case that

US insolvency law may change significantly in the next few yeard¢alagpansion in the use

of secured credit, the growth of distressed-debt markets and other externalitibavihat

5011 U.S.C. 8 1129(a)(7)(A)(ii). /
51t can however, be noted that the Republic of Korea alm@s@ maximum 3 out of 3 on the reorganization
proceedings index see http://www.doingbusiness.org/en/data/exploreeconomieatdoB ri_ Korea does very
well on the World Bank Doing Business indicators with a positibd™ overall including % for resolvmq
insolvency which compares witff3or the US and 1 for the UK.

52 Canadian Pacific Forest Products Ltd vJD Irving Ltd (1885F 3d 1436 at 1442.

53 See Elizabeth Warren & Jay Lawrence Westbrook, The Success jteCha: A Challenge to the Cntlcs
107 Michigan L. Rev. 603, 604 (2009).

5 In a leading study by inter alia, the Association of Finardatkets in Europe (AFME) and Frontier
Economics it has been described as an important comparisorigedinther insolvency law reform in Europe:
AFME, Frontier Economics and Weil, Gotshal and Manges LL&terRial economic gains from reforming
insolvency law in Europe (AFME, February 2016), 12
<https://www.afme.eu/globalassets/downloads/publicatédme-insolvency-reform-repor82 6-english.pdf>;
see generally M Brouwer, Reorganization in US and European Baokitaw, 22 European J. of L. & Econ

5 (2006).
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affected the effectiveness of the current law. The American Bankrupstitute (ABI), one of
the important actors in insolvency law reform in the US, establishedewr group to report
on Chapter 1¥and it proposed reforms with a view to achieving a better balancedrethe
effective restructuring of business debtors, the preservation and expansigiafreent, and
the maximization of asset values for the benefit of all creditors and stakett8lder

In relation to the principle embodied in both Chapter 11 and the DB rankings that creditors
should receive at least as much under a restructuring plan as they would in a liquideitéeon,
is some divergence in approach even in respedtwioped ‘Western” countries. In some
countries, the concept that no creditors should be left worst off is a formaleraguir of the
restructuring law whereas in other countries if the necessary majoritiedbtained the
restructuring plan is approved and the court does not formally consider alewelties of

the debtor’s assets such as liquidation value.’

The UK, for instance, takes what might be referred to ‘aseditor democracy’ approach. In

the UK Insolvency Act, the main debt restructuring tool is the Company Voluntary
Arrangement (CVA) where creditors are not divided into classes and dinicht necessarily
come before the court for approvalA CVA however, does not affect secured creditors unless
they consent to their inclusion in the procedr@here is a requirement that 75% in value of
creditors affected and voting should approve the proposal and once thislthneshioseen met,

the arrangement becomes binding on dissenting creditoffie underlying legislative
assumption is that if the returns to creditors in a CVA are in some vfaly intluding being

less than the value obtained in a liquidation, then creditors would not support the CVA
proposal. A dissenting creditor however, may challenge the arrangemsmirt, subject to
tight time limits, if it can be establisd that the arrangement is unfairly prejudicial or there is

some procedural irregularity which led to acceptance of the arrang&ment.

55 [www.commission.abr.org/full-repgrt.
5 See generally Bob Wessels and ®Rialyd de Weijs, Revision of the iconic US Chapter 11: its global

importance and global feedback, 4 Int'l. Insolvency L. RéV.(2014) who comment that “it would make little
sense to try to catch up with the US and end up in a place where the US no longer wants to be.”

57 See generally Susan Block-Lieb, Reaching to Restructure &wodars (without over-Reaching), Even after
Brexit, 92 American Bankruptcy Law Journal 1 (2018); Horst EidelemulVhat Is an Insolvency Proceeding,
92 American Bankruptcy Law Journal 53 (2018).

58 The law on CVAs is contained in Part 1, Insolvency Act 1986.

59 Section 4(3) Insolvency Act 1986.

60 Rule 15.34 Insolvency Rules 2016.

61 Section 6 Insolvency Act 1986.
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In recent years however, the principal restructuring mechanism in the UKder tmmpanies
and for large company debt has been the scheme of arrangement proceduremphei€s
Act. %2 There are three stages to the procedure including two court applicatiotise kst
stage, an application is made is to the court to convene meetingditifrerd the scheme is a
‘creditor scheme i.e. it is intended to become binding on creditors. The sueliégenerally
settle issues of class composition at this convening stage. At the stagedthe relevant
class meetings are held and the scheme has to be approved by 75% in valo&janitlyan
number of creditors within that class if it is to become binding on the classtadea At the
third stage, the scheme comes before the court for approval and in deciding whattdoo
give approval, the court will accord considerable latitude to the scheme propdientsurt
must be satisfied that it is a fair scheme - one that "an intelligent and hwargsa member of
the class concerned and acting in respect of his interest, might reasquabked®® On the
other hand, the scheme proposed need not be the only fair scheme or thenpurt's view,
the best scheme. There is room for reasonable differences ofowighese issues and in
commercial matters creditors are considered to be much better judidesr afwn interests
than the courts. The court in Re British Aviation Insurance C# ptainted out that the test is
not whether the opposing creditors have reasonable objections to the schenakitoA rosey
be equally reasonable in voting for or against the scheme and in thesesténcces creditor

democracy should prevéi.

The overall flexibility of the UK scheme of arrangement has proved attractivereign
incorporated companies and to international creditors and a number of fooeiganies both
within Europe, and outside, have UK schemes to restructure their $efitee DB

reorganization proceedings rankings appears to ignore schemes in thatithgiléi a mark

62 Schemes are dealt with in Part 26 of the Companies Act 2014 and see generally Geoff O’Dea, Julian Long and
Alexandra Smyth, Schemes of Arrangement Law and Practider(D OUP, 2012); Jennifer Payne, Schemes of
Arrangement; Theory, Structure and Operation (Cambridge: CUP).2014

62 See Anglo-Continental Supply Co Ltd [1922] 2 Ch 723 at 736.

64[2005] EWHC 1621 at para 75.

55 For a recent full discussion of the that UK courts should take into account in deciding
whether or not to approve a scheme sge Re Lehman Brothersfi urope),

See Re Seat Pagine Gialle SpA[2012] EWHC 3686; @tinacom Holdings GmbH v Credit Agricole [2011]
EWHC 3746 (Ch)Re Rodenstock GmbH [2011] EWHC 1104 ((12011] Bus LR 1245 and see generally Look
Chan Ho, Making and enforcing international schemes of arramje@eJournal of International Banking Law
and Regulation 434 (2011); Jennifer Payne, Cross-Border Schemesngement and Forum Shopping, 14
European Business Organization Law Review 563 (2013)
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of zero in response to the question whether creditors are divided into class@gamisation
proceedings. The rankings appear to take the CVA procedure as the paradigmhprdagps

it is contained in the Insolvency Act whereas the scheme procedure in the Comparnges A
ignored even though it is the more significant procedure in practice; cerfamlarge
companies. This example reinforces the general argument in this paper thatrdmekDBs
are crude and over-simplistic while ignoring subtleties and nuances in theflawparticular

country®”
4. Criticisms of international harmonisation endeavours

In one sense, it is hard to be against harmonisation of insollensycertainly to the extent

that this implies modernisation and the updating of laws that are now obsolete or barely
functioning in the light of changeat changing economic and social conditions. How can one
be against economic stability and development, a more peaceful global sbeietycelerated
raising of living standards and putting assets to their most effective use®Slicontext, this

could be seen as opposing motherhood and apple pie. Nevertheless, thetaiaiteisms

that may be levelled against the harmonisation endeavour. Essentiallgdhesé&oidown

to three— (a) loss of local national autonomy; (b) absence or diminution aoflatgy
competition and (c) reliance whether explicit or implicit, on a set of atives assumptions
whose relationship with economic growth and development is at best contindemtcertain.

(a) Loss of national autonomy

This paper has praised the work of UNCITRAL as being more pluralistic and@péferent
approaches than the DB rankings but even here pluralism and tolerance of diverggy has
limits. If harmonisation is merely intended to mean the identification of compyoaches
among existing national laws then this encroaches only minimallyaon tates and
goveramentand i the late 1960s, ‘progressive harmonization and unification’ of trade law

was understood as the reconciliation of divergent practices and the expdssinarging
international norms. UNCITRAL however, now puts figus on ‘modernization and
harmonization” and this approach sees UNCITRAL in a more pro-active pose acsivaing

for the reform of global business I&\.aw reform efforts of this kind may involve ‘in with

57 For criticisms of these rankings see Gerard McCormack, World BankgDBiisiness project: Should
Insolvency Lawyers take it seriously, [2015] Insolvency Intelligetric®

68 Susan Block-Lieb and Terence HallidBgrmonization and Modernization in UNCITRAL’s Legislative Guide
on Insolvency Law, 42 Texas Int'l. L. J. 475, 4438 (2007).
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the new’ modernisation - the rejection of existing law and the creation of new law since existing
national legal provisions are seen as inadequate to keep pace with lethricet-
technologically-driven innovations. For example, the Insolvency Legislative Guidsigned
to modernise insolvency practices and laws by recommending to national rgewmésrthat

they reject their existing domestic insolvency laws in favour of more modesfd

This form of harmonisation/ modernisation can represent a fairly shranpof in n

into the sovereignty of States and national legislatures. This is because ting effisrts of
some States are viewed as inadequate in the faomadernist ideal hailing from outside. The
idea of law making is closely tied to notions of sovereignty and selfrdigi@ion which
encourages a local process of law production rather than sourcing fianeign supply. The
international harmonisation process may cause States to embrage fausiness law in a
somewhat surreptitious fashion in that the construction of an international instrurdeitg a
subsequent implementation by States may obscure the influence of a foreign legayideolog
legal order’®lt may be that so-calledmodernisation is really cover for“adaptation of a
weaker country’s laws in the direction of a powerful sovereign state or international
organization which has the cultural authority to define the meaning of modé®ne US
commentator has even spoken of harmonisation ‘@uphemism for forcing commercially
less important countries to adopt the remedies and priorities of the commercially more

important countrie§’?

The establishment of UNCITRAL in 1966 was rooted partly on the ethical principle that
newly independent jswho had just been freed from colonialism, needed to be
involved in the process of harmonising international business law. Neverttd\&SE, RAL
texts are more likely to reflect the knowledge and experience of the develmpsides and

in particular the US. The US imprint, whether on the basispodstige or ‘economic

efficiency is deeply impressed charmonisedinternational business laf®#This is true in

69 ‘Possible Future Work on Insolvency Law’ at p 3 produced by UNCITRAL Working Group on Insolvency
Law, 22nd Session {87 December 1999), A/CN 9 WG V/WP 50.

70 See Katharina Pistor, The Standardisation of Law and Its Effe@eveloping Economies, 50 American
Journal of Comparative Law 97, 108 (2002).

" See Susan Block-Lieb and Terence Halliday op. cit. at pfr@,7and see generally the discussion at pp-475
478.

72 See Lynn M LoPucki, Courting Failure: How Competition for Big GdseCorrupting the Bankruptcy Courts
231 (Ann Arbor, University of Michigan Press, 2006).

73 See generally Gerard McCormack, American Private Law Verige? The UNCITRAL Secured Transactions
Guide,60International and Comparative Law Quarterly 597 (2011) and seEgisMattei, Efficiency in Legal
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respect of international insolvency texts such as the UNCITRAL Guitiéhe DB ‘Strength
of'the Insolvency Framework’ where the US scores 15 out of a possible 16 péints.

Related to issues of national sovereignty is the relationship between law améinaiiture
and, more generally, the connectedness ofdatva country’s history and development. Law

is valuable as a facilitator of contractual, commercial and corporate relatiobshigiso as
a protector and shaper of traditions, an expression of shared belieftisuate values, and
in much less definable ways, as an expression of national expectations, adlegiadc
emotions’® Law can be seen as representing the spirit of a nation and when the Géarihan
Code, the BGB, was enacted in 1900 a leading German commentator recoedsaiart
German publication marked the occasion with a large front-page thatH@adolk, Ein

Reich, Ein Recht’ which translates as One People, One Empire, One’t.aw.

These basic notions of legal culture and separate legal traditions have been déJgfope
Legrand, who argues that the diversity of legal traditions, and the divefrfityns embodied

in these legal traditions, give expression to the human capacity for choisel&nteation

and that they also play a constituting role in shaping cultural identity. In his view,
harmonisation endeavours can be seen as attempts to undermine national legadrod lhe
defends such cultures against claims that they are inherently inward-lookimgt#onalistic

in nature’” Legrand’s description of legal systems and legal cultures tends to
place continuity, rather than change, on a pedestal. Legal codturieeis-potentiallyopen

and dynamic rather than closed and static.

The need to be open and dynamic leads to another objection toleastatounterweight
against, legal harmonisation; namely the proposition that it may cripplévityeand lead to

a stifling uniformity. This argument will now be developed.

Transplants: An Essay in Comparative Law and Economics, 14Rat. of L. & Econ3 (1994) A Theory of
Imperial Law: A Study on U.S. Hegemony and the LatisiBtancel0Indiana J. of Global L. Stud. 383 (2002).

/41t may be noted however, the Republic of Korea also does vélrizeve scoring 14 out of a possible 16 pomts [ Formatted: Font: Times New Roman, 10 pt

Whereas the OECD high income average is 12.1. =
75> See Roger Cotterrell, Comparative Law and Legal Culture, inObtierd Handbook of Comparative Law [F°"ma“e°'”“5t'f'ed

(Reinhard Zimmermann and M Reimann eds, (OUP 2006). ‘[Formatted: Font: Times New Roman, 10 pt

76 See Reinhard Zimmermann, Civil Code and Civil Law: The Eurdpeion of Private Law within the
European Community and the Re-emergence of a European LegaleSdigbolumbia J. European L. 63, 65
(1995). See more generally Hugh Collins, European Private Law dtataCudentity of States, 3 European
Review of Private Aw353 (1995).

77 See, for example, Pierre Legrand, On the Unbearable Lssalmfethe Law: Academic Fallacies and
Unseasonable Observations, European Review of Privaté12002); The Impossibility of Legal Transplants,
4 Maastricht Journal 111 (2003) and Antivondiadournal of Comparative Law 1 (2006).

19



(b) Loss of opportunities for regulatory competition

The argument is that legal diversity among countries brings about opportforitempetition
between national legal orders whereas the relative uniformity achievedhhratrgonisation
reduces or eliminates these opportuniffds. short, innovation at the local level is reduced, if
not entirely eliminated. Local law making creates the space for ipitialbromising, but
ultimately beneficial ideas, to win through and gain general national and intealati
acceptance. International uniformity on the other hand, can be stifing and ioog a
economic sterility® Commerce and economic development may be best served bytiagjlit
the development of different approaches in a climate of free competitiomesndhioice. If
there are different approaches to commercial law making, including insolvencyaldngnin
different countries, then the seeds of a potential new approach can be sown, tested and put int
play at the both local and national levels and then replicated across internatiotiedsfio it
turnsout to be generally beneficial. A general ‘harmonised’ international legal order, on the
other hand, may submerge such potentially enriching seedbeds of dynamismoaation in

amorass of sterile uniformity.

In the sphere of local government/central government relationships in the US,biedras
argued by Tiebout that a decentralised system of government, with differentpalitiés
competing to attract residents on the basis of differing tax and benefit strugemesates
increased social welfare and does not leaving anybody worse offeasl&° Applying this
analysis, experimentation and beneficial law making is best brought about when innovative
rules are adopted at the local or national level rather than by trying to achieensus in
favour of innovation at the international level. If innovation at the internationall fequires

the exclusion of alternative legal regimes, then obtaining consensus in favour of kegaive

rule would not be an easy task. Allowing individual States the opportunity of expérnge

78 See Roger Van den Bergh, Forced Harmonisation of ContractrL&urbpe: Not to Be Continued, in An
Academic Green Paper on European Contract Law (Stefan Gamndamd Julien Stuyck eds., Kluwer Law
International, 2002) at 267[tlhe advantages of competition between legal rules mustenahderestimated: if

rules differ, more preferences can be satisfied and learninggsesremain possible

¥ See generally Anthony Ogus, Competition Between Natibaeghl Systems: A Contribution of Economic
Analysis to Comparative Law, 48 International and ComparativeQuaarterly 405 (1999}1orst Eidenmidiller,
Free Choice in International Company Insolvency Law in Eu®geirropean Business Organization Law Review
423 (2005 David Cabrelli and Mathias Siems, Convergence, Legalii@rignd Transplants in Comparative
Corporate Law: A Case-Based and Quantitative Analysis, 63iéameJournal of Comparative Law 109 (2015).
80 Charles M. Tiebout, A Pure Theory of Local Expenditures, 64Rolit. Econ. 416 (1956). Tiebout concedes
however (at 424) that his solution may not be perfect becaugestifutional rigidities but he argues that it is
the best that can be obtained given preferences and resndoveneents:
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instead of searching for international uniformity means that a number of egp&imay
proceed at the same tirfleNot all innovations will turn out to be successful and wasted
expenditure, and the costs of unforeseen harms, are reduced if ufsliegesiments are
confined to a single countfy.

There is a debate about whether harmonisation or regulatory competition proelteesules
from an efficiency point of view. Regulatory competition opens up the pdssitfila more
dynamic and innovative law-making prod&ghough there are the risks ‘social dumping’®*

and a race to the bottothThe debate has been particularly lively angkentious in ‘federal’
systems such as the European Union where, for example, a compaincoraggrate in one
EU Member State but then carry on business in another. Regulatory competitioatesivoc
argue that harmonisation produces suboptimal rules since the selection of the hdrmitggse
will, or may, lead tca lowest common denominator being chosen instead of rules trat pas
muster on an efficiency criterion. Countries are then locked into subdptifea through a
process of path dependency instead of being free to adopt better rules and regpanging
circumstances. The regulatory competition advocates suggestothathe other hand,
competition between countries engenders rule efficiency, and leads to atrectombecause
experience teaches countries them that long term they benefit from havingaudligh and
stable legal system. Nevertheless, one could pointgative externalities’ in the sense of the
adverse impact of rules adopted in a particular country on other countries

In conclusion, both harmonisation and regulatory competition can lead to subdptjadal

standards for different reasons. With harmonisation, the pressure to compaachigehieve

81 paul B Stephan, The Futility of Unification and Harmatiian in International Commercial La&9 Virginia
J.Int’l. L. 743, 793 (1999).

82 |bid at p. 796.

83 Regulatory Competition and Economic Integration: Comparative Rehgse (Daniel Esty and Damien
Geradin eds., Oxford University Press, 2001), and see generigltifien Hayek, Competition as a Discovery
Procedure, 5(3Q. J. of Austrian Econ. 9 (2002).

841n the context of employment law the European Court of Jugi€d) made specific reference to social
dumping in Case 341/05 Laval un Partneri Ptd v Svenska Byggetiseaforbundet [2007] ECR I-5751 at para
103. See also Case C-438/05 Internationahsr@t Workers’ Federation, Finnish Seamen’s Union v Viking
Line ABP [2008] 1 CMLR 51.

85 See generally John Armour, Who Should Make Corporate Law2BiGlation versus Regulatory Competition,
58 Current Legal Problems 369 (2005) and Andrew Johnston, EC Freeddstaiflishment, Employee
Participation in Corporate Governance and the Limits of Regulatory Gitimpes Journal of Corporatealw
Studies 71 (2006). See also Catherine Barnard, Social Dumping amdoRhe Bottom: Some Lessons for the
EU from Delaware?25 EL Rev 57 (2000); Lucian Arye Bebchuk, Federalism and the corporakie desirable
limits on state competition in corporate law, 105 Harvar&év. 1435 (1992); Luca Enriques, A Harmonized
European Company Law: Are we There Already?, 66 InternatamilComparative Law Quarterly 763 (2017)
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consensus can lead to imprecision and indeterminacies whereas regulatoriticompay

lead to‘a race to théottom’ and the unequal allocation of beneffts.
(c) Reliance on questionable assumptions

The international insolvency standards, to a greater or lesser extent, ackndhdedgere are
diverse legal and economic systems and that account needs to be takitinalfqmmnplexities
when framing legal rules and standards in the insolvency sphbege is however, generally
a preference for market oriented solutions and the use of insolvendy lanther “ren—
inselveney—other goals such as social stability andommunity interestsis generally

disfavoured.

But there is the sealled ‘China paradox’.8” China’s economy has been growing consistently

at an average rate of 9% since the ‘Reform and Opening Up Process’ was begun by
Paramount Leader Deng Xiaoping in 1978. In recent years, economit drasvslowed to 6-
7% and in the ‘New Normal” economy a growth rate of 6.5% is targeted. This figure is still
remarkably high by the standards of advanced Western economies and #iesebgf the
transition economies in Central and Eastern Europe which in general adopted a ‘shock therapy’
approach to privatisation and marketization as distinct from the gradysistagh that has

found favour in Chinat®

China enacted an Enterprise Bankruptcy Law in 2006 first modern insolvency statute
applying both to State owned enterprises and private firms. The law has beeh dsail
providing a better investment climate for the benefit of creditors througbaisiag legal
certainty and transparency in insolvency proceedings. Certainly, in the formusettb
enactment of the new law, the expertise of Western legal experts and Westeexpegs

have been drawn upoiiThe law contains identifiable Western features including the

86See generally Simon Deakin, Legal Diversity and Regulatompp@tition: Which model for Europe?12
European L. J. 440 (2006)

87 See e.gChina’s Growth: The Making of an Economic Superpower 7 (Linda Yueh ed., OUP, 2013)China’s
gradual approach to reform has resulted in high and relatitadiesgrowth rates for over three decades. This
remarkable growth performance was accompanied by a relativédveloped legal and financial system which
makes China a puzzle or paradox given the focus of economnidtse importance of well-defined legal and
formal institutions.”

88 See Joseph Stiglitz, Globalisation and its disconte(®snguin, 2002): “countries were told by the West that

the new economic system would bring them unprecedented ptgspestead, it brought unprecedented poverty
....The contrast between Russia’s transition, as engineered by the international economic institutions, and that of
China, designed by itself, could not be greater ...”

89 See generally Terence C. Halliday and BruceCruthers op. cit. Chapter 7 ‘China: Global Norms with
“Chinese Characteristics™
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possibility of both liquidation and reorganisation proceedings; creditor participation and
representation in the process. There is creditor voting on a reotganigdan; court

involvement and the establishment of a ranking system for creditor and other®laims.

Nevertheless, the Lau eriticised in certain respects for having several obstacles
and gaps and, in particular, for containing vagtigger criteria - the procedure that needs to

be gone through before formal acceptance of an insolvency cdke bgurt. Thesharge—of
vaguenessomplaintremains even though aspects of the law have been fleshed out in quasi-
legislative judicial pronouncements issued by the Supreme People’s Court of China.®* There is

still an element of State contrelwhether exercised by central, provincial or local government

- about which companies may enter the formal insolvency prétbkseover, in the asset
distribution process, claims of unpaid employees appear in practice, and tivesp&the
“formal’ law, to be given a higher priority than the secured credifofihe political and social
dynamics of China help to explain the operation of these elements. The prevailgageniss

one of Socialism with Chinese characteristics for a new era-greht emphasis is placed on
maintaining social stability and creating a moderately prosperous harmonimety.s The

State owned or State controlled enterprises (SOESs) still occupy a latge free economy
particularly in terms of employment and there is not a fully developed andatgdgsocial
security net. SOEs pursue a number of different goals; not just mafitmisation, and this

may include the maintenance of employment. Traditionally it has included the pmavfsio
pension, housing, medical and other benefits for employees and their faimities.interest

of social stability, national and regional governments may not wish to havgeaplaol of
unemployed labour in their localities and understandably restrict the access of business
enterprises to formal insolvency procedures and/or insist that assets aravagalde to meet

commitments to employees rather than being used to satisfy the claims of tresredit

9 For details see the winter 2017 issue of the American Bankrugte Journal which is devoted to the Chinese
Enterprise Bankruptcy Law.

91 See Samuel Bufford and Yichang Chen, China's Bankruptcy Law Irtegipns: Provisions Adopted by the
Supreme People's Court of the People's Republic of China éyphieation of the Enterprise Bankruptcy Law
of the People's Republic of China, 91 Am. Bankr. L38.(2017).

92 Simin Gao and Qianyu Wang, The U.S. Reorganization RegittheiChinese Mirror: Legal Transplantation
and Obstructed Efficiency, 91 Am. Bankr. L. J. 139 (2017).

98 See Huimiao Zhao, Reorganization of Listed Companies@ithese Characteristics, 91 Am. Bankr. L. J. 87
(2017);Zinian Zhang, Corporate Reorganisation of China’s Listed Companies: Winners and Losers, 16 Journal

of Corporate Law Studie®)1 (2016); Roman Tomasic and Zinian Zhang, From Global Convergence in China’s
Enterprise Bankruptcy Law 2006 to Divergence in Implementation:Cese of Corporate Reorganizations in
China, 12 Journal of Corporate Law Studies 295 (2012). But seeeArfitB and 132 Enterprise Bankruptcy
Law.
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As one commentator has remarkéd:

“Contrary to many Western economies, where individualism dominates societahseltt®
concept of and the philosophical orientation towards community is society rooted nd we
accepted in many transition economies|[T]ransition societies function to a considerable
decree on a non-legal interdependence among its inhabitants. Western samieties,
contrary, are broadly based on the rule of law and thereby function rfaioligh the reliance

on legal rights and entitlements. Within Western societies predominates the conception of
individualism which provides the individual with relative freedom supported by a great variety
of legal entitlements. In that way, the legal entitlement has replaced moral andl societa
obligations”

These comments were specifically directed at countries in Central anchEastepe but they
may also be apposite about Asian economies including China. The solutoed ofor
economic and legal ills affecting transitional economics is genevédigtern medicine and
Western medicine does not necessarily provide much assistance outside itavioonenent.
Western countries may have attempted to influence the political direction oftitrans
economies by persuading such economies to adopt certain commercial law primitipat
considering the incompatibilities of their respective legal systems. It is undoubtediséhe ca
however, that foreign models are valuable resources for law makeesatadon in bringing
about changes to the domestic legal syste.this sense, legal transplants are inevitable and
foreign legal models, such as the US Chapter 11 and international insolvencydstauth

as those embodied in the UNCITRAL Legislative Guide, were drawn upon by China when
enacting its Enterprise Bankruptcy L&W.

The evidence from history suggests that the ‘transplant” of legal concepts and institutions from

one country to another is common and indeed inevitable to some degree. Iresgdhita are

not just a phenomenon of the recent period of globalisation as the Turkisiplexa

demonstrates. This example involved the transplbatconsiderable part of the legal system.

%4 See Mike Falke, Insolvency Law Reform in Transition Econoffestoral thesis, 2003), at 42available at
|http://S|teresources.worldbank.orq/GILD/Resources/InsoIvencyLawﬁt_mTransmonEconomles.ptif.

% See generally Sjef van Erp, Civil and Common Property law: &ta@emparator-The Value of Legal
Historical-Comparative Analysis, 11 European Review of Reilzaw 394 (2003); Mathias Siems, Legal Origins:
Reconciling Law & Finance and Comparative Law 52 McGill L55 (2007); William Twining, Social Science
and Diffusion of Law32J. L. & Soc. 203 (2005); Diffusion of Law: A Global Perspecti@,J. Leg. Pluralism
1 (2004).

9 Terence Halliday and Bruce G. Carruthers op.cit. Chapter 7.
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As Professor Oriicii explains, in the 1920s and1930s President Ataturk had the ambition to
make Turkeya ‘Westernised’, secular and modern society and the reception of foreign laws

was part of that proces$s.

In considering transplantation or harmonisation however, the political element d¢anot
ignored® nor can contextin some respects, context is everything and a rule, once transplanted,
is different in its new home. It is legal rules, structures and institufiansre ‘borrowed’ but
notthe ‘spirit’ of a legal system.**There is empirical evidence from Eastern Europe broadly in
support of this thesi®? Studies highlight potential inefficiencies when law is transplanted into
an ‘alien” implementing or enforcing environment.’®* On this analysis, while institutions are
necessary for economic developmedotal ‘home grown’ institutions function better than
transplanted oné€? The possibility of borrowing from other countries should not be excluded
but meaningful adaptation of imported laws to local conditions makes for alratteh fit

Legal changeaw-is—a-cognitive-institution—and-thereftrdbe effective and actually change
behaviour,it-must be fully understood and embraced by those using thestavalled --e.
‘customers’ and legal intermediaries.'% If laws are not adapted to local conditions, or the local
population are not familiar with the laws, then there is likely to be a wealrdefor using
these laws and legal intermediaries would have a difficult ¥4€k the other handf ia
transplant is adapted to local conditions, then legal intermediaries are moredshelop the

imported law so as to match demand and the demand for the law then provide resources fo

97 See Esin Orucu, Critical Comparative Law. Considering Raxesdfor Legal Systems in Transition, 81
(Deventer, Kluwer, 1999).

% See Otto Kahn-Freund, On Uses and Misuses of Compakative37 Modern Law Review 1, 12 (1974) who
suggests that anybody contemplating the use of foreigridggisfor law making in his country must consider
how far the particular rule owes its existence, or contirexéstence, to the distribution of power in the foreign
country.

% See Alan Watson, Legal Transplants and European Private LEVec#tonic Journal of Comparative Law
(2000) - http://www.ejcl.org/ejcl/44/44-2.html/ and see also Alaat¥én, Law out of Context, (Athens GA,
University of Georgia Press, 2000).

100 See Daniel Berkowitz, Katharina Pistor and Jean-FrancoisaRiciihe Transplant EffecB1 American
Journal of Comparativeaw163(2003).

101 See also Gunther Teubner, Legal Irritants: Good Faith tisBiiaw or How Unifying Law Ends Up in New
Divergences, 61 Modern Law Review 11 (1998).

1020n these and related issues, see Douglass North Institutistitsitional Change, and Economic Performance:
The Political Economy of Institutions and Decisions (Cambridgd? (1990); Richard Posner, Creating a Legal
Framework for Economic Development, 13 World Bank Research @sk(1998).

103 See Cass Sunstein‘the meaning of legal statements is a function of social norms, not of the speaker’s
intentions’ in ‘On the Expressive Function of Law’, 144 U. Pa. L. Rev 2021, 2050 (1996) and see also Cass
Sunstein, Social Norms and Social Roles, 96 Columbia L. R. 9631996).

104 See Daniel Berkowitz, Katharina Pistor and Jean-FrancoisaRicifhe Transplant EffecBl American
Journal of Comparativedw163 168(2003). But see also Gunther Teubner, Legal Irritants: GoodiRdtiitish

Law or How Unifying Law Ends Up in New Divergences, 61 Muodeaw Reviewl1 (1998).
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further legal change. This is a positive feedback-ldte.process of legal change is also path
dependentiace legal rules are complementary and interdepeinded many legal rules can
only be understood and applied with reference to other legal rules eptsiie

Arguments about path-dependency have been played out hotly and keenlynmathsin
relation to corporate insolvency law but in the closely aligned arearpbrate governancé®

In the wake of the fall of the Berlin Wall and the apparent triumph of the US weo$io
capitalism, Professors Hansmann and Kraakman predicted the end of fastooyporate
law.1°” They spoke of a widespread normative consensus that corporate mashagekusact
exclusively in the interests of shareholders, including minority shareholttesg.suggested
that while differences might persist as a result of institutional and histooiehgencies, the

bulk of legal development worldwide would be towards a standard model of the tiorpora

Events since Hansmann and Kraakman were writing however, and in particuteartipesof
China, suggest a greater role for path-dependent differences betweemteoguaernance
regimes that ardeeply embedded in a country’s tradition, history and culture.’%®®The Chinese
case shows the persistence of divergence and the fact that political foreetegalisystems

to develop path-dependentyy. There is no end of history for corporate law, nor for insolvency
law and this is contrary to what some of tendard-settingembodied in the World Bank

Doing Busiress ‘Resolving Insolvency’ framework would have us believe.
5. Conclusion

The new era of globalisation in the past 20 or more years has sincerfzs@wcpromulgation

of international insolvency standards. This has been done both by internatiamaia

105 For a discussion of the importance of historical instinalism and path dependency in understanding how
law and policy evolves differently in different countries sem lRamsay, US Exceptionalism, Historical
Institutionalism, and the Comparative Study of Consumer Batdkyl.aw, 87 Temple Law Review 947 (2015);
Oona A. Hathaway, Path Dependence in the Law: The CondsPattern of Legal Change in a Common Law
System, 86 lowa Law Review 601 (2001); John Bell, Path Dependerdcieegal Development, 87 Tulanaw
Review 787 (2013).

106 See generally Peter Hall and David W. Soskice, ®dsieties of Capitalism: The Institutional Foundations of
Comparative Advantage (Oxford, OUP, 2001).

107 Henry Hansmann and Reinier Kraakman, The End of HisrZérporate Law, 89 Geo. L. J. 439 (2001).
The title of this paper consciously and provocatively echoes Francis Fukuyama’s The End of History and the Last

Man (New York, Free Press, 1992).

108 See als Klaus Hopt, Common Principles of Corporate Governance in Eurap&riporate Governance

Regimes, Convergence and Diverdiib (Joseph McCabhery, et al., eds., OUP, 2002).

109 See Mark Roe, Political Determinants of Corporate Governander OUP, 2003); Mark Roe, Chaos and
Evolution in Law and Economics, 109 Harv. L. Rev. 641 (1996)idrudrye Bebchuk and Mark Roe, A Theory
of Path Dependence in Corporate Ownership and Governancerb2 SRev127(1999) and see generally Peter
Gourevitch, The Politics of Corporate Governance Regulationydf&2. J. 1864 (2003).
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institutions such as the World Bank and by the UN body, UNCITRAL. The idemwéogence
of insolvency regimes has gained ground aled there has there been the rise of supranational
legal institutions, whether a regional or global levelA once dominant belief in the

uniqueness of legal systems has lost grouradbiief in the convergence of legal systefifs.

These supra-national insolvency standards are used‘ilisgiinational best practit®n the
design and operation of insolvency and creditor rightsneworks and then they are used to
benchmark the perceived strengths and weaknesses of existing nationatnicydiaw
regimes. The international standard setting bodies have drawn heavily in framing their
principles on the US Bankruptcy Code, and in particular Chapter 11 on business
reorganisatiof** The US Bankruptcy Code is not withoutlit§ critics however, and certainly
Chapter 11 practice has changed dramatically in response to changes in thial financ
marketplace. Moreover, an influential US law shaping body, the Amerieakr&ptcy
Institute (ABI), has suggested an overhaul of Chapter 11 though with the curréicglpoli

dynamics in the US there is little prospect of this happening in the immediate ffture.

One of the major drivers in the renewed interest and formulation of interaliisolvency
standards has been the collapse of communism in Eastern Europe, including th&éeiater

bloc, and the rapid transition to a free market economy. China has punsued eautious

reform path— socialism with Chinese characteristieswith positive resultsdr economic

growth though, in the main, it had a much lower starting point in terms of GDReandneic
development than the countries of Eastern Europe. Therefore some afeleeaded growth

may have been in the nature of ‘catching up’. Nevertheless, the Chinese experience
demonstrates certain weaknesses with the whole proposition that international business and
insolvency law standards drive economic groWthwhat may be appropriate for one country,

given the political context and its state of economic development, atderappropriate for

1105ee Arthur T von Mehren, The Rise of Transnational LegattiPeaand the Task of Comparative Law, 75
Tulane Law Review 1215 (2000).

111 See John Braithwaite and Peter Drahos, Global Businessalegu{Cambridge: CUP, 2000); Katharina
Pistor, The Standardization of Law and Its Effect on Develdpoamomies, 50 American Journal of Comparative
Law97 (2002) and see also Jacques delisle, Lex Americana? Utdated Begal Assistance, American Legal
Models and Legal Change in the Post-Communist World and Beg0nd, Pa. J. Int'l Econ. L. 179 (1999) who
comments at p 202 about the US government promoting the indipott of US models through multilateral
organisations that shape international standards.

112 Sed WWw.cOommission.abr.org/full-repprt.

113 See Franklin Allen, Jun Qian and Meijun Qian, Law, Ragaand Economic Growth in China, 77 J. of Fin &
Econ 57 (2005) arguing th@hina is a ‘counterexample to the findings in law, institutions, finance and economic
growth literature’.
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another country. The initial World Bank Doing Business report in 2004 expressectthk o
conclusion that ‘one size can fit all’ in respect of law making and the legal regulation of
businesd It has since backed away from this assertion in subsequent repatrthe Banking

system used for the ‘resolving insolvency’ framework in subsequent reports from 2015
onwards embodies somewhat dogmatic assumptions that one form of legal rules leads to
superior outcomes than another form, while ignoring subtleties and enértdifficulties in

the application of the rules.

The other major international insolvency standard, the UNCITRAL Legislative Gsliawre
flexible in its formulations and rule-making architecture and leaves space fonataind
regional divergence. This paper has commended the virtues of such achppnternational
making seems to run more smoothly and to be more conducive todisraftcomes when it
incorporates less of a universalist vision; accommodates divergent approacheognides

different political regimes and states of development.

114 See 2004 DB Report at p. xvi. The report concluded at p. xiv that ‘Heavier regulation is generally associated
with more inefficiency in public institutions longer delays and higher castand more unemployed people,
corruption, less productivity and investment, but not withebeftiality of private or public goods. The countries
that regulate the mostpoor countries-have the least enforcement capacity and the fewestsheadckbalances
in government to ensure that regulatory discretion is not osalutse businesses and evtttaibes.’
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