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A Law-and-Community Approachio Compensation for Takings of Property under the

European Convention on Human Rights

Ting Xu*

University of Sheffield

Abstract: Studies of takings of property highlight the increasing penetration of state power
into private life. Controversies regularly surround compensation provisions. Many academic
analyses and decisions of the European Court of Human Rights have asdfipoptroposition

that market value offers the best approximation of just compensation. However, full market
value compensation may not be guaraniéede taking of property fulfils certain legitimate
objectives of the‘public interest’. To unpack the complexity surrounding compensation
provisions under the European Convention on Human Rights (ECHR), this article adopts and
develops a‘law-andecommunity’ approach— an important dimension, not previously
investigatedn the study of takings of properywhich seescommunity asnetworks of social
relations, and views laws not only groundedn community but also existintgp regulate
communal networks. This article then identifies lihgts of both Article1, Protocol 1 of the
ECHR and the current approachtescompensationn the light of this law-and-community
approachin sodoing, the article makes a distinctive contributiyroffering a new socio-legal

interpretation of controversies surrounding compensation for takings of property beyond the

* | amvery grateful for the invaluable comments | have recedreearlier draftof this paper from Jean Allaj
Tom Allen, Gordon Anthony, Alison Clarke, Roger Cotterrell, Brice Dick$ater Doran, Wei Gong, Chris
McCrudden, John Morison, Tim Murphy, Michael Palmer, AmandayRésssaris, Chris Rodgers, and Francis

Snyder,aswell asthe anonymous reviewerall omissions and faults até coursemy own.



private/public divide andoy proposingan alternative framework of engaging law and

regulationin wider social life.
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Introduction

The drafting of the European Convention on Human Ri¢iE€HR’) by the then newly
formed Council of Europ&é 1950 came about after a period of authoritarianiruleurope,

and marked a shifin the endeavouto constrain state poweo protect human rights and
fundamental freedonis At the same time, however, the Contracting States were reltatant
compromise political decisions on issues saskxpropriation,in particular nationalisation,
whichis often carried outio pursue ambitious economic and social poliéikss therefore not
surprising that the Contracting States could not reach agreement on the inclusion of the
protection of property rightashuman rightsn the Convention itseff As a result, the ECHR

affords some protection against expropriation, ibugrants states a very widenargin of

1 C Golay and | CismasLegal Opinion: The Rightto Property from a Human Righterspective’, SSRN
Scholarly Paper (RochesterNY: Social Science Research Network, 2010), availabde
https://papers.ssrn.com/sol3/papers.cfim?abstract_id=1635359&rec=1&s122#699&alg=1&pos=9

(accessed 9 Jura®18 p 5.
2TRG van Banning The Human RigietProperty (Antwerp: Intersentiap01) p 79.
5B Rainey, E Wicks, and C Ovey The European Convewptidduman Rights (Oxford: Oxford University Press,

2014) p 492. For the difficultgf engaging property rights with human rights, se@mand J Allain‘Introduction:
Property and Human Righis a GlobalContext’ in T Xu and J Allain (eds) Propergnd Human Rightsn a

Global Context (Oxford: Hart Publishing015)p1.



appreciation’. The rightto property was eventually includédArticle 1, Protocol 1‘A1P1°),

adoptedn 1952:

Every natural or legal persas entitledto the peaceful enjoymewt his possessions.
No one shall be deprived of his possessions exndpe public interest and subjeot

the conditions provided fdry law andby the general principlesf international law.

The preceding provisions shall not, howewerany way impair the right of a Statie
enforce such lawasit deems necessatg control the use of property accordance
with the general interest @0 secure the payment of taxes or other contributions or

penalties.

This Article can be broken down intthree distinctrules’: a general righto property (the first
sentence of the first paragraph); aa®eprinciples concerning the deprivation of possessions
(the second sentence of the first paragrdgmyl a right of states control the use of property
(the second paragraph).The second and third rules constitute limitatibmghe rightto
propertyto ‘minimize the impact of [A1P1] on state power oypeoperty’.® These limitations
speakto the Contractingtates” emphasis ornthe social function oproperty’, which allows

for reasonable constraints on the use of private projyedsderto secure the public interest.

4 See eg, Sporrong and Lonnroth v Swed&83) SEHRR 35, at[61]; James v United Kingdom (1986) 8 EHRR
123,at[37]; Lithgow v United Kingdom (1986) 8 EHRR 32&,[106].

5 See egJAPye (Oxford)Ltd v United Kingdom (200846 EHRR 45, at[52].

8T Allen ‘Compensation for Property under the European ConventiorHumanRights’ (200607) Mich JInt’1

L 287at295.

7 See eg, Art 14(29f the Basic Lavof the Federal Republiof Germanyl949(‘Property entails obligations. Its

use shall also serve the publieod”); Art 42(2)of the Italian Constitutiorl948(‘Private ownershifs recognized



In Sporrong and Lénnroth v Sweden, the European Court of Human Rig@tsiR’) stated
thatit ‘must determine whether a fair balance was struck between the demands of the general
interest of the community and the requirements of the protedfothe individual’s

fundamentatights’.®

In correspondence with the three rules abovegetimportant questions often arise

considering cases concerning takings of propé&stthere a violation of A1P1I? so, does the
taking constitute thédeprivation of ownership’ or simply ‘state control over the use of
property’? Is the applicant entitledlo compensation andf so then what constitutes just

compensation?

Al1P1 itself does not specify compensation provisions. When A1P1 was drafted, the
representativesf the Contracting Statésejected every proposal that cont@da referencéo
conpensation’; they feared that the specification of compensation provisions would
compromise the implementation of fundamental economic and social pélities. said,

A1P1 containsan implied rightto compensation’, asthe ‘fair balancétest set oun Sporrong

and Lonnroth v Sweden entails that the state must provide compensatien‘téaonably
relatedto the value of th@roperty’.*® Many academic workis the discourses of human rights,

and decisions of the European Court of Human Rights, have supported the proposition that

market value offers the best approximation of just compensitidowever, market value

and guaranteeldy the law, which determines the manwoéracquisition and enjoymeiis well asits limits, in
order to ensurdts social function antb makeit accessibl¢o all”).

8 SporrongandLonnroth v Sweden, abovednat [69].

9 Allen, above n 6, 295.

10 James v United Kingdom, abovetmat [54]; Allen, aboven6, p 288.

11 Allen, above 16, p 290,



compensatiofis not necessarily guarantegédakings of property are for public purposes, and

indeed,n the ‘public interest’.

Further, theECHR’s approachto the protection of the righto propertyis essentially
individualistic, affording only limited scope for the protection of communal rights, which are
often understoodio contrast with individual rights. Treating communal propertytagis a
fundamental human riglg highly contentious? The‘fair balancétest primarily concerns the
conflict between individual and public interests. Takings which impact communal networks
located within and beyond the boundaries of a single society or nation state have not provoked

much discussion and analysis.

This article seeki decipher the complexity of takings of property and relevant compensation
provisions under the ECHRsthey applyto propertyin general and communal propeity
particular. Drawing on Roger Cotterrell’s law-and-community approach that sees
‘community 12 as networks of social relations, and views la@as not only groundedn
community but also existintp regulate social relatior$ this article givesan innovative,

socio-legal interpretation of controversies surrounding compensation for takings of property.

12T Xu and W GongCommunal Property Rightsn International Human Rights Instruments: Implications for
De FactoExpropriation” in T Xu and J Allain (eds) Propergnd Human Rightsn a Global Context (Oxford:
Hart Publishing) 225atp 239.

13 The term‘community’ is invokedasbothan abstraction andnempirical description. | use the single foofn
community when referringp the abstractioof its meaning and the plural form when referriagmpirical
examplef communities. See Section 1 for maliscussion.

14 See eg, R Cotterrell Law, CultuaedSociety: Legal Ideais the Mirrorof Social Theory (Aldershot: Ashgate,
2006)pp 65-78; R Cotterrell‘Community asa Legal Concept? Some Usdfsa Law-and-Community Approach
in LegalTheory’ in R Cotterrd Living Law: Studiesn LegalandSociety Theory (Aldershot: Ashga@)08)pp

17-28.



Investigating the law-and-community approatkhe context of takings of propeiitygeneral,

this article considers two interrelated questions: What makes a taking socially jusiifieat?
constitutes just compensation? Developing this apprioatle context of takings of communal
property, this article further anabsthe treatment of communal networks adversely affected

by takings under ECtHR jurisprudence and questions whether a compensation package should
include the restoration of these communal netwoiksso doing, the paper offers a
comprehensive reevaluation of compensation provisions for takings of property under the
ECHR and proposean alternative framework of engaging law and regulatiowider social

life.

The structure of the papés as follows. Section 1 of this paper invokes the concept of
community and offers a fresh analysis of the law-and-community approadts aglévance

for studying takings of propertySections 2 and 3 apply the law-and-community appré@ach
examining two interrelated issues. The fissvhether community’ interests are properly taken

into accounin A1P1 andby the ECtHRIn identifying the notion ofpossessiorigSection 2).

The seconds whether the importance 6dommunity’ is appropriately taken into accouoy

the ECtHRIn evaluating issues suds fair balance and proportionality and assessing
compensation (Section 3). Section 3(c) specifically examines cases involving indigenous
peoples and communal property before the ECtHR.tBlimited space, the paper focuses on
A1P1 under the ECHR and takings the UK and Europe, although does draw some

comparative perspectives from the American system.

151 amaware that there are different approaches within the commosyistem, bearingn mind that the United

States and the Repubb Ireland have written constitutions. For the Irish system, sed.dglkelly (ed) ECHR



1 A Law-and-Community Approach

(a) Invoking the Concept of ‘Community’

Asanold social science concept, there are many interpretations of what comisangkgould

be® It maybe better understood with referenttesome common characteristics or bonds that

hold people together. Localitg important; people are often bound together via living
common place. That said, communigynot merely a geographical noticas people may be

bound togetheby a common interest that transcends the territorial boundaries. Community
may be formedby a distinctive network of social relations or style of life (for example, the
community of farmers, pastoral community, etcGommunity may also be shapegla strong

sense of connection or belonging, for example, many communities have members who share a

distinctive‘identity’ (for example, indigenous communits).

The law-and-community approach developeyl Roger Cotterrell seeScommunity’ as
networks of social relations held togethgra variety of bonds (eg, convergence of economic
interests, shared customs and common valiés)this approach, the idea of community

differs from our usual understanding that sees commasjiftysical and geographical entities

andlrish Law (Bristol: Jordan Publishing, 2nd edn, 2009). @elythe ECHR, international law, international
human rights treaties and investment and trade treatigsrticular, the Bilaterainvestment Treaties (BITSs),
provide other sources for determining tieete’s obligationto property owners.

16 Seeeg F Tonnies Communitgnd Civil Society, transCP Loomis (Mineola, New York: Dover Publications,
2002[1887]); B Anderson Imagined Communities: Reflectionshe OriginandSpreadf Nationalism (London:

Verso, 1991); T Blackshaw Key Concept€Community Studies (London: Sage, 2010).

17J Clarke‘Community’ in DM Nonini (ed) A Companioho Urban Anthropology (London: Wiley-Blackwell,
2014) p46atpp 47-48.
18 |bid, atp 48.

19 Cotterrell, Law, Cultur@ndSociety,atp 74.



or simple agglomerations of individuals. Insteaduggestsa diversityof social collectivities,
commitments and systems of interests, values or beliefs, coexisting, overlapping and
interpenetrahg’.?° To put it another way, communitiis not a thing but a quality of social
relations.?! Seen through the lens of community, abstract sosietisaggregatetinto many

different networks of social relatiois and beyond natiostates’.??

Drawing onWeber’s four ideal types of social action (traditional, affectual, instrumentally
rational and value-rationalj Cotterrells networks of community encompass four ideal types
of community: instrumental community, traditional community, commuaftyelief, and
affective communityln this approach, one ideal type of community (eg, community of belief)

is not to be equated with one empirical manifestation of community (eg, a church); rather it
represents a distinctive type of ‘collective involvement’, and can be combined with other types

of community ‘in complex ways in actual group life’.2*

Referringto the four types of community, instrumental commurngymainly driven by
economic and utilitarian values and interests. Traditional commigrbgsed orro-existence
in the shared environment including the same locality, cultural and social tradition, historical
experience, ansoon. Affective communitys shapedy emotion or friendship, whicis often

significant when dealing with issues regarding marriage and divorce, succession, and elderly

20 bid, p 67.

21 R Cotterrell'Transnational Legal Authority: A Socio-LegaPerspective’ in R Cotterrell and MDel Mar (eds)
Authority in Transnational Legal Thep (CheltenhamUK: Edward Elgar2016)p 253atp 273. Italics original.

22 Cotterrell, Law, Cultur@ndSociety, above n14, p 65.

23 M Weber Economy and Societyn Outlineof Interpretive Sociology, E Fischoff (trans) (Berkeley: University
of California Press1978[1921-1922])pp 23-26.

24 R Cotterrell'A Legal Concepdf Community’ (1997)12 Canadian Journalf Law and Society5at81.



support; and community of belief focuses on aspects of social relationships dsfsteated
beliefs or commitmento a certain value (ethical, aesthetic, religious, aoan).? Taken
together, traditional communitaffective community, and community of belief are regarded

as‘non-instrumentalin Cotterrelts characterisation.

In social reality, these types of communityrely existin pure form’ but often‘interactin
complex waysas networks ofcommunity’.?® A communal networlcan exist at the local,
national, supranational, international, or transnational level;eatomprise any or all of the
four typesof community.As discussed above, the basis of holding community together
various bonds. Peoplen be membersf different communal networks; their memberships
are ofterftransient” and‘fluctuating’.2” Communal networks can also e with conflict and
power struggles’.?8 For example, a nation-statas a national communal network, usually
encompasss all four types of community. But whether a nation-siatémagined’ by its
citizensto be unified largly depends on the type of community within the nation-state they

regardasthe most important and the type of community tiiamninates the national communal

25 Cotterrell,“Community asa LegalConcept?’, above n14, p 23; Cotterrell, Law, Culture and Society, above n
14,pp 165-166. See also Xu ‘Global Legal Transplants through the LesfSCommunity: Lessons for and from
Chinese Propertiiaw’ in A Perry-Kessaris (ed) Socio-Legal Approactemternational Economic Law: Text,
Contextand Subtext (London: Routledg2Q13)p 167atp 170.

26 Cotterrell,*Community asa LegalConcept?’, above n14, 47 and p23.

2TR Cotterrell'Rethinking “Embeddedness”: Law, EconomyCommunity’ (2013)40 Journalof Law and Society
49 at 56.

28 M-L Djelic and S QuackTransnational Communities and Their Impaon the Governancef Business and

EconomicActivity’ in M-L Djelic and S Quack (eds) Transnational Communities: ShapingaGBconomic

Governance (Cambridge: Cambridge University Pre@s50%p 377 atp 383.



network.? Different communal networks poiti different regulatory challengés.To make
these relations stronger and better governed therefore requires regolatimntain a certain
degree of stability and a sense of collective belonging not only within various types of

community but also between them.

(b) Developing the L aw-and-Community Approach

The notion oflaw’ takenin the law-and-community approach extends beyaing“official”

legal system of thetate’.! It includes international law, transnational law and other non-state
forms of institutionalised doctrinén this regard, the law-and-community approach shares
common ground with the literature olegal pluralism, whose central idea concerfthe
coexistence, and sometimes conflict, of legal regimes and sources ofaldgaity’.>?
Moreover, a communal network, the unit of analysighe law-and-community approach,
resemblesthe semi-autonomous socifitld’, whichis a subject of anthropological study. The

semi-autonomous social fieldan generate rules and customs and symbols interally, it

22R Cotterrell,“Brexit through a Community.ens,” SLSABlog, 4 July2016, Italics in original, availableat
http://slsablog.co.uk/blog/blog-posts/brexit-through-a-community-katsessed 9 Ju2d18.

30 See also A Perry-Kessaris ®ll Business, Local Law: The Indian Legal Sys&sa Communal Resourde
Foreign Investment Relations (Aldershot: Ashgate Publishing, 2@08erry-KessarisReading the Storyof
Law and Embeddedness through a Community Lens: A PolanyishGeterrell Economic Sociologyf Law?’
(2011)62 NILQ 401.

31 Cotterrell, Law, Culture and Society, abovédp 1.

32 |bid. Thereis a rich literatureon legal pluralism and the recognitiofinormative and customary rules. See eg,
PSBerman‘Global Legal Pluralism: Pasb Present, Locéab Global’ (2007)80 Southern California Law Review
1155;B. Tamanah&Understanding LegalPluralism’ (2008)30 Sydney Law Revie875; W Twining ‘Normative

and Legal Pluralism: A Glob&erspective’ (2010)20 Duke Journabf Comparative & International Law73.



is also vulnerabléo rules and decisions and other forces emanating from the largertworld

whichit is surrounded’.3®

However,the law-and-community approach differs from pluralist views of léwadopt the
law-and-community approach does not claim any superioritdesirability of those relations

of community;we live within such relations. These relations nbastrong or fragi, well or
poorly governed* Communal networks may embody hierarchy, inequality, patriarchy and
privilege. For examplewomen’s property rights are often ignored, or even suppressedl,
communal context. Since a communal network may not be strudtusstsure equality, the
law that expresses and frames a communal network may be regathgaist and illegitimate

by some of the members of the communal network. Under such circumstances, a much larger,
powerful communal network ants law (eg, the state and state law) may attetmgbntrol
smaller, less powerful communal networks amenedy community norms. Hergo remedy’
community norms mearts bring these community norms into conformity with the norms of

the more powerful communal network.

In empbying the law-and-community approaithanalyse takingsf property,we can identify
three-levels for analysis: the interaction between individuals, the communal network(g) he/sh
belongs to, and the local/national/supranational/international authoritiesespectto the
enforcement of law. The first level concerns iindividual’s perception of law:Some people
may chooséo emphasise one type of community [and one set of legal conesing)ortant

because of personal experience linketheir interest, emotional allegiances, beliefs, or sense

33 SF Moore ‘Law and Social Change: The Semi-Autonomous Social Ris&h Appropriade Subjectof Study’
(1973) 7 Law and Society Reviext9at 720.

34 Cotterrell, Law, Culture and Society, abovédp 77.



of their conditions of existende theirenvironment’.** The second level deals with communal
networks and the law operatimg each of these networkslhe rules and norms generating
from one network coexist, overlap, and interpenetrate with rules and norms generating from
other networks. The processes through which these networks interactaeitbther also

affect the extento which national/supranational/international law can be accommodated
these networksit purports to regulate. The third level concerns the penetration of
national/supranational/international law into less powerful communal networks, which may

leadto the changes of community norms and rules generating from these networks.

Supranational/international law suasthe ECHRs often closely linkedo particular types of
community (eg, smaller networks of law makers) and thereforamaaduring problenof
securing cultural legitimacy whahtriesto regulate all types of communit§Here cultural
legitimacy referdo legitimacyof the law that each communal network createsigifdtrived
directly from the cultural conditions of the network itself (from the common interests of its

members, fronits unifying beliefs or values, frontsitraditions, collective allegiancesg.)’.3’

Turningto the conception of property, onéthe key issuem examining takings of property,
the law-and-community approach further allowsaiecognise a plethoia types of property
rootedin various communal networks and their cultural conditiamgarticular, communal
forms of property, encompassing both spatial and temporal dimensions. For example, people

share a sengd belonging via livingn a common place, and they follow the same ruldébeof

35 Cotterrell, above 129. He argues thatmany people, reporteds advocating‘remain”, seemedo rely on the
imageof theUK asa primarily economic communattwork’, but lacked the attentido the national environment
of co-existence and threats it.

36 Cotterrell, above n 21.

37 |bid, p 274.



use of resources which mbgintergenerational but not yet amotmtustomary. Some groups
such as fisherfolk, herders and pastoralists may hold customary land rights. While the
legitimacy of customary land rights derives from custdmgigenous peops’ resource use

is integralto their cultural identity?® Likewise, this approach allows tsrecognise pluralist
property norms derived from varied sources ranging from custom and nationdb law
international and supranational law (eg, European Uniaw and human rights law)As
discussed above, international/supranational law often lacks cultural legitimacy. A review of
the scope of A1P1 and current approadbemmpensation for takings of propentythe light

of the law-and-community approach will help us decipher the complexity of the engatge

of the ECHRasa supranational legal authority, with different types of communal networks

and property norms.

38 For a definitiorof ‘customary law’, seeFG Snyder Colonialism and Legal Form: The Creatior “Customary
Law” in Senegal’ (1981)19J. Legal Pluralism19 at49:
‘The notion of “customary law” in Africa and elsewhere was specifto particular historical
circumstancesilt belongedto an ideology that generally accompanied and formed p&rtolonial
domination. Both the concrete legal form atslconceptualization resulted from changessocial
relations associated with the transformatidrprecapitalist modesf production and the sub-sumption
of precapitalist social formations within the capitalist waddnomy’.
The formationof the notionof ‘customary law’ highlights the complexity involveih the three-level analysif
the interaction between individuals, communal networks, and autlouitile respecto the enforcementf law
discussed above.
39T Xu and W GongThe Legitimacyof Extralegal Property: Global Perspectives @htha’s Experience’ (2016)

67 NILQ 189at195-196.



2 Reviewing the Notion of ‘Possessions’ in A1P1 and itsImplicationsfor Conceptualising
Takings of Property

There are significant differences between civil law and common law apprdathexoncept
of property.In civil law jurisdictions,‘the ideaof the “absolut& character of the domination
over a thing was.. closely connected with that @k “inviolability” and‘“sanctity’ which
derivedits polemical pathos from the fight against feudal burdens@ndctions’.*° Against
this backdrop, the French Civil Code of 1804 git«esabsolute righto the enjoyment and
disposal ofproperty’.** By contrast,‘English law did not experience the violent [reception of
this idea] which occurred on the Contiremit any radical statutory interventiéhAs a result,
English law‘has preserved a large variety of rightpedsession’.** ALP1 hasanimportant

taskto minimise these differences.

The closest equivalet the English termproperty or ‘possessions the French word bieft,
a term different from propété which referso the absolute notion of ownershipFrench lawt®

But thisis not the perfect translationwhile the term bien usually refers ortythe object of

40 K Renner The Institution®f Private Lawand Their Social Functions (New Brunswick, New Jersey:
Transaction Publisherg010[1949]) p66.

41 HJ Laski The Risef European Liberalisman Essayin Interpretation (London: Unwin Book$962)p 148.

42 Renner, above n 40, p 82.

43 |bid, p 82. See also T Murphy, S Roberts, and T Flessas UndéngfaPicbperty Law (London: Sweet &
Maxwell, 2004) p 61 (arguing that'the fulcrum of the English systerof remediess possession rather than
ownership’).

44 Collins Compact French Dictionary?®dition (Glasgow: HarperCollins Publishe2§09)p 21. See also S
Praduraix ‘Objects of Property Rights: Old andew’ in M Graziadei and L Smith (eds) Comparative Property
Law: Global Perspectives (Cheltenham: Edward Elgar, 2017) p St p

45 Praduroux, ibid, [p4.



rights,in the common law lexicon, the terfproperty’ indicates both property rights and the
object of property rights*® The British representatives observed tklat word “possessions,”
usedin the English textis not a really satisfactonyord...It is a word that would not be found,

in a British Act of Parliament or any othéscument’.*’

Some guidance on interpreting the meaning of possessidid 1l comes from comparative
law. Some comparative property lawyers have refet¢he existence ofa watertight

separatiohbetween civil law and common law approactuegroperty?®

Comparisons of property laws requanreunderstanding of wht living law, governing
and structuring social practice and social expectations through working rules, and what
are instead the intellectual tools that jurists and lawmakent® uatonalise, structure,

and represent social dynamindegal termg?

This argumentan be supported and further explainggdapplying the law-and-community
approachlt is difficult to unify the conceptionef property, especially whewne consider the

fact that‘the law of propertyn forcein each jurisdictions set out, explained, and framby

the legislature, the courts, government agencies, academic scholarship, social actors, and

movements®® This observation chimes with what has been emphasise¢de law-and-

46 |bid. Italics original.
47 Councilof Europe Collected Editioaf The “Travaux Préparatoires” of the European Conventi@m Human

Rights (The Hague: Martinus Nijhoff975)p 88.
48 M GraziadeiThe Structureof Property Ownership and the Common Law/Civil LBivide’ in Graziadei and
Smith (eds), above 4, p 71.

49 bid, p 94.

50 pid, p 73.



community approach that law has different community groundingssamedated, interpreted,
and enforcedby various agenciesft we are goingo examine the extero which the ECHR
unifies the notions of properig A1P1,we needo look atthe relevant case law of the ECtHR.
We also needo bearin mind that those cases haweehdecidedby a small network of judges
and that the conceptual tools that jurists and lawmaker®uspresent social dynamics may

be quite different from the social dynamics themselves.

In Gasus-Dosier und Fordertechnik v The Netherlands, the scope of the notion of possessions
in A1P1 has expanded from ownership of physical gé@dsrtain rights and interestsThe
ECtHR held that the notion of possessitrs anautonomous meaning whichcertainly not
limited to ownership of physical goods: certain other rights and interests constitutingcassets
also be regarde@s “property rights”, and thus“possessions” for the purposes of this
provision’. %2 The autonomous meaningf possessions under the ECHR recognises that
“possessions” are createty national law, but that the Coustfreeto reachits own conclusion

on the application of national lato the specit facts of thecase’.®® ‘This represents a
pragmatic solutiono the problem which arises when the parties cannot agree on whether the
applicant has a proprietary interest under natidémal.> The ECtHR adopts a conservative
approachto the definition of possessionasit is wary of the creation of new proprietary

interests that are not recognised under national law.

51 Gasus-Dosieund Fordertechnik v The Netherlan(l995)20 EHRR403.

52 |bid. See also Beyeler v Italy (20033 EHRR52.

53T Allen ‘The Autonomous Meaningf “Possessions” under the European Convention HumanRights’ in E
Cooke (ed) Modern Studi@s Property Law, Volumél (Oxford: Hart Publishing2003)p 57 atp 62.

54 |bid, p 62.



Apart from generally recognised real and personal property, categories of possessions now
include company share$,goodwill in a business® intellectual property rights suchs
patents’ security rights under a retention tile clause’® planning permissioff rights of

user®® andso onf The ECtHR has also extended the scope of possegsiansiude ‘the
applicants’ legitimate expectation of being alile carry out their proposedevelopment’.52
Further,* “possessions” can be either‘existing possessions” or assets, including claims

respect of which the applicant can argue thabrrghe hast least &‘legitimate expectation”

of obtaining effective enjoyment of a properiyht’.%® ‘A legitimate expectation must have a
“sufficient basisin nationallaw’’.** The court, therefore, has adoptad economic value

approacho the notion opossessions’ that include both present and future economic intefests.

Through adopting the economic value approach, the Convention me&pmgsessions serves
as a unifying concept that minimises the differences among the Contracting Btates

interpreting the notion of property a certain extent. Howevat,is not sufficiently broado

55 See eg, Comparsy. & T v Sweden App No 11189/84, (ECtHR December 1986).
6 See eg, Van Marlandothers v Netherlands (1986) 8 EHRB3.

57 See eg, Smith KlinandFrench Laboratories v Netherlands Agp 12633/87 (ECtHR 4 October 1990).
58 See eg, Gasus-Dosiend Fordertechnik v The Netherlands, above n 51.

9 See eg, Pine Valley Developmehtd andothers v Ireland Applo 12742/87 (ECtHR9 November 1991).
60 See eg, X v Federal RepubtitGermany ApdNo 8363/78 (ECtHRL2 May 1980).

61 See also D Rook Property LamdHuman Rights (London: BlackstorzQ01)pp 97-99.

52 SeeegPine Valley Developmentdd andothers v Ireland, above59, at[51].

83 Fabris v France, (2013y EHRR 19, at[50].

54 |bid. See also Kopecky v Slovakia (2008) EHRR 43 (‘Where the proprietary interess in the natureof a
claimit mayberegardedasan‘asset” only whereit has a sufficient basia nationallaw’, at [52]).

85 Praduroux, above 44, p 54.



include communal land, cultural resources and other communal inteksstscussedn
Section 1(b), the ECHR, one kind of supranational lawroundedn a confined communal
network thatis much narrower than the communal network made up of the popuiatn
purportedo regulate. Every communal network hisgpredominant interest, which the ECHR

has not sufficiently taken into accolift.

The limited content of possessiasslosely linkedto the narrow conception of the taking of
property, that is, the takingf private property fronits ownerby the state oan authority for

the public interest. Thers only a very limited appreciation of the impact of takings on
communal networks bound togethay tradition, custors, or language. What about those
instances where the exercise of regulatory power keettie deprivation of accessland and
other natural resources, tarthe weakening of control over land and other rat@sources

by people who may hold nothing other than use rigbté&and and natural resourcé®er
example, traditional possession of their labgs$ndigenous peoplej? In those cases theig
often a lack of informed consent and/or compensation. Should those cases be coasidered
takings of property? Are those people entittedcompensation? Should the compensation
provisions be solely measurég the economic terms? Could the ECHR engage with wider,
diverse communal networkd? so, in what way? The following section explores these

guestionsn the light of the law-and-community approach.

56 In anthropologyof law, thereis a large literaturen law of social sub-groups. But a comprehensive reoéw
the literature extends beyond the parameiétis paper. For seminal studies, egd Pospisil Anthropologpf
Law: A Comparative Theory (London: Harper & Row, 1971);dvig above 133.

67 SeeXu and Gong, abovel2, p 225.



3 Reviewing the Current Approachesto Compensation for Takings of Property

(a) TheMarket Value Approach

Many disputes arising from taking$ property centre on whether market value compensation
should be pai® The market value approach sees market vadibe best approximation for
justice and considershe nature and economic impact of the regulation igehterference
with reasonable investment-backed exméons’.®® In theory, this approach should work well

if the taking primarily concerns instrumental community, whiesepe andlimits [...] are
usually relatively clear’. ° Further, money seemt be the language of instrumental
community, and monetary compensatig consistent with the logic of instrumental
community and serveasthe basic form/medium/expression of interaction. For example, the
economic value approadb the notion of possessions’ discussedn Section 2is consistent

with the market value approatthhcompensation.

To be sure, the market value approaezltompensatioiis based oran understanding that all
propertyis to be ‘fungible’ and ‘fully interchangeable witlmoney’.”* However, it is not
entirely incompatible with the social approdoltompensation, because ultimately the market
value reflectsa communityconsensus’ on the value of the property rather than dheer’s

idiosyncratic preferenc.lt shouldbe noted, however, that community interest/community

68 See egSardino v Italy (No.1) (200745 EHRR7; see also Sporrong and Lonnroth v Sweden, abdve n
59 AJ van der Walt Property the Margins (Oxford: Hart Publishingp09)p 192.

0 Cotterrell, above a4, p 24. Emphasis original.
"1 MJ Radin Reinterpreting Property (Chicago: Chicago University P1888)atp 136 and p 156.
2 R Ellickson*Alternatives to Zoning: Covenants, Nuisance Rules, and Fastsand UseControl’ (1973)40U

CHI L REV 681at736; Allen, above n 6, p 289.



consensusn the context of A1P1s often used interchangeably with public interest/public

consensus.

The‘fair balance’ test discusseid the Introduction accommodates individual desires and plans
with respectto one’s property, but onlyto a certain extentln some cases, market value
compensation seems inappropriate from the propevher’s point of view. For instancea
longtime ownerof a single-family homeén a stable residential area might not willingly part
with his dwelling except a substantial premium over the market'.”® The owner would even
expect a much larger amount of compensation than the marketifvhisther experience of
living in the propertys closely linkedto a non-instrumental communal network trsabased

on co-existencan common environment. Sometimes well-intended polimagplace slums

or old terraced housing witinationally designed’ blocks (no compensation involvéd most
cases) took no consideration of non-instrurabcwmmunity thatis essentiato generate and
sustain networks of dependence and mutual supbBarhaps the ownés never goingo be
satisfied eveif a compensation packageoffered and much higher than the market value, for
their lossegannever beneasuredn monetary terms. These situations reflect the complexity
demonstratedh the law-and-community approach tleetindividual belongdo any or all of

the types of community; and theahchcommunityis an ideal type and the types overlap

reality. Instrumental communal networks also include non-instrumental elements.

73 Ellickson, above n 72, p 736.
4 For oneof the earliest studiéa theUK seeegM Young and P Willmott FamilpndKinshipin East London
(London: Penguin, 2007[1957]). For relevant issues see at oesmentary filnfUprooted — London’s

HousingCrisis’, trailer availablet https://vimeo.com/166171144 (accessed 9 20i&).



In some cases where public interests outweigh private interests, less than reimbursement of the

full market value maype awardedoy the ECtHR?®

A taking of property under the second sentence of the first paragfaftticle 1
without payment oin amount reasonably relatéalits value will normally constitute

a disproportionate interference that cannot be justified under Article 1. The provision,
does not, however, guarantee a rigbtfull compensation circumstances, since
legitimate objectives ofpublic interest” may call for less than reimbursement of the

full market value’®

Many issues remain largely unresolved. For example tboalculate market value when there

is a decreasén the value of the property due state controlof the property? Should
‘possessions’ always include future profitéd there had been development of the area?
Moreover, whether the taking consideredby the ECtHRto constitute ‘deprivation of
ownerip’ or ‘state control over the use gkoperty” will leadto different consequences. The
deprivation of ownership usually guarantees compensation (not necessarily with full market
valueif it is for the public interest), whereas state control of the use of property (even though
the applicant had lost possessions) does not always give aisentittemento compensation.

Pye v United Kingdonis a seminal case highlighting this distinction, whistblurred and

subjectto debate.

S Eg, James v United Kingdom, abovd rat [54].
76 Pye v United Kingdom, aboved at [54].

7 See eg, Sporrong and LonnrathSweden, above n 4; Pine Valley Developmendsand others v Ireland,

above rb9.



The ECtHR ruled thatthe applicant companies were.] affected, noby a “deprivation of
possessions” within the meaning of the second sentence of the first paragraph of Article 1, but
rather by a “control of use” of land within the meaning of the second paragraph of the
provision.”® The second paragrapli ALP1 reserve® the states the righo enact such laws
asthey deem necessatty control the use of property accordittggeneral interesilo putit
another way, states enjoy a wide margin of appreciation with régahibosing the mearos
enforcement of the law and ascertaining whether such enforcement will be justifiesl
general interest The initial assessment of whether there exists a public interjestifying

the taking of propertis often leftto the national authorities.

However, the debates whether there was real public or general imetlestiaw on adverse
possessiom the case of registered land remain largely unresolved.igtisein partto the

fact that the function of the properity questionis interpretedn different ways.in Pye, the

UK government argument was thiand was a limited resource, artdvasin the public interest
thatit should be used, maintained angroved’.® This argument seents have focused on

the economic function of the property. The applicant companies could have relied on atdiffere

argument:

8 Pye v United Kingdom, aboved at[66].

" bid, at[55].

80 |bid, at [47]. Cases become more complicated when private iatekenby governmental power and then
transferredo another private owneo further economic development. There are some prominent dadritiél
US cases offering comparative insights. ERyuthwestern lllinois Development Authority v National City
Environmental LLC, (2002)768 NE 2d 1; Kelo v New London (2005) 546S 469. Those cases have raised

guestionsasto whether‘public purposé equals'public usé€ or ‘public interest” and wherdo draw the boundary

between regulation and expropriation.



[the interference with their property] shows disrespect for the legitimate rights and
expectations of the registered property owners which include the possibility of keeping
their property unused for developmeaihi more appropriatéme. ... or... maintain[ing]

their propertyassecurity for their children or grandchildrén.

This argument seentg have emphasised the conservation function of the prapegtiestion.

Again seenn the light of the law-and-community approach, the conceptions of the function of
property, fair balance, and compensation provision largely depend on interactions between the
individual, the communal network(s) he/she belongs to, and the wider society with tespect
the propertyn issue. Leaving the initial assessment of whether there exists a public ittterest
the national authorities without considering such interactions will make somelEtH&’s

decisions controversial.

(b) The Social Approach and Proportionality

The social approadio compensation emphasises the social function of property, which allows
for reasonable constraints on the use of private propedyderto secure the public interest
and even state sanctions of extinguishmetitlef The ‘social-functionnorm’ of property was
proposedoy the French law professor Léon Dugiitthe early twentieth centutyand later
appearedn several national constitutions suaithe Italian Constitution 1948 and the Basic

Law of the Federal Republic of Germany 1$4®ropertyin this kind of characterisation

81 As per the dissenting opiniasf Judge Loucaides joinday Judge Kovler.
82 MC Mirow ‘The Social-Obligation Normf Property: Duguit, Hayem, ar@thers’ (2010)22 Fla.J.Int’l L.,
191at191-192

83 See above .



entails a certain number of obligatiohs serve the social intere&t.For example, the
landowner’s rightsto control exclusive accese property maybe limited asa matter of the
relationship between property and equdfityhere are many categories‘qtiasi-proprietary
public rights of accesw private land suclasthe public rightto use the highway, walkway
agreements, anckhe right to roam’ comprising the rightof accessto private land for
recreational purposes suabhiking8 Property’s social function restricts the extemotwhich

private property rights can be exercised.

A1P1 recognises both rights and obligatiomselationto property. This recognition echoes
RoscoePound’s argument that rights afeterests to besecured” and that society evolves from
‘individual interests’ to ‘social interests’.®” People perceive justicen relation to their
interests® So the law regulating property neetistake account of both the intereststhe
individual and the interests of society connection with the propertin question®® For

example, the key issue the ‘fair balanceé testis to strike a balance between individual and

84K Gray andSF Gray ‘The Ideaof Propertyin Land’ in S Bright and J Dewar (eds) Land Law: Theraes
Perspectives (Oxford: Oxford University Pres898)p 15atp 41.

85 JW Singer ‘No Right to Exclude: Public Accommodation and PrivilReperty’ (1996) 90 Northwestern
University Law Reviewl 283;JW Singer‘Property and Equality: Public Accommodation and the Constituition
South Africa and the UniteSttates’ (1997)12 South African Journadf Public Law53.

86 K. Gray and S.F. Gray (eds) Elemeotsand Law (Oxford: Oxford University Press, 5th ed009)pp 1344-
1376.

8 R Pound A Theoryof Sociallnterests’ (1920)15 Papers and Proceedingfithe American Sociological Society
17, citedin R SwedbergThe Case foran Economic Sociologgf Law’ (2003)32 Theoryand Society 1at9.

88 Swedberg, lbid, B.

8 van Banning above n2, p 148.



social interests; this testcompasses three important aspects, namely, legitimate aim (closely
linked to the ‘public interest’), proportionality® between means and aim, and compensation

relevantto proportionality.

Although many studies have critiqued the concept of proportiondlithey have not
sufficiently explored the meaning of thaiblic interest” andits implications for understanding
proportionality. Oftenwe talk about thepublic interest’ asif it is unitary. In the Anglo-
American tradition, for exampléit was thought oasrepresenting aommunity’s collective

values, transcending the interests or identified preferences of individuals and beyond the ability

90 The test thais now usedn UK courts includes a general community interest element. See Bank Mdl\&t v

Treasury (N®) [2013] UKSC38 & 39,[2013] 3 WLR179,229-30, at[20], Lord Sumption:
‘the reviewing court must enquire (i) whether [the decigionthermeasure’s] objectiveis sufficiently
importantto justify the limitationof a fundamental right; (ii) whether [the decisimnother measurda$
rationally connectetb the objective; (i) whether a less intrusive [decision or] measure could have been
used; and (iv) whether, having regdodthese matters ard the severityof the consequences, a fair
balance has been struck between the rightise individual and the interest§the ®@mmunity’.

Because the righb peaceful enjoymertdf possessionis consideredsless important rights compareahighly

important rights suchsthe rightto life, it maybeargued thatmore relaxed proportionality tests should apfuly

those lessmportant rights;which maybe restricted wheffin the publicinterest””. See C ChartProportionality
and Invariable Baseline Intensiby Review’ (2013)33LS 1 at10.

91See eg, N Lacey and H Pickafthe Chimeraof Proportionality: Institutionalising.i mits on Punishmentn

Contemporary Social and Politicalstems’ (2015)78 MLR 216; N Lacey‘The Metaphorof Proportionality’

(2016)43 Journalof Law and Societp7. The former looksat the wayin which the ideaf proportionality has

been socio-politicdy and culturally constructeish the contexof penal theory. The latter expands the sooipe

the critiqueto a varietyof spheres including private law, human rights and international law.



of individualsto achieveby actingalone’.%? This unitary conception of the public interest hides
conflicting policy considerations. The Kelo litigation, albelt& example, exemplifies those
conflicts®® It raises many questions that may generate fresh insights into the difficulty
determining whether a takinig requiredin the public interest, including: does a taking
involving a third party transfer (the city delegated the taking pdedhe New London
Development Corporation) for purposes of economic development serve the public interest?
Does the public interest equal the increeseew jobs and tax revenue? Should the public
interest include consideration of sustaining community life cheribligbdose residents who
had livedin the area their entire life? Turning cases considerday the ECtHRthe public
interest goals pleadad these casesincluding the promotion of economic development or
social justice-— are often vagu& As a result,in most cases the decision of whetlaer

interference with property rights requiredin the public interest becomes a matter that falls

within the margin of appreciation of the stéte.

We also tendo ignore thatinindividual may feel one kind of interference brings more justice
than another kind of interference because he/she sees different kinds of interference through
not only her/her personal experience but also the communal network(s) he/she belongs to.

Proportionality deals with the balance between individual interests camdicting public

92 M Valiante‘In Searclof the*“Public Interest” in Ontario Plannin@ecisions’ in A Smit and M Valiante (eds)
Public Interest, Private Property: LaamdPlanning Policyn Canada (Vancouver: UBC Press, 2016) p 41004
p107.

93 See above n 80.

94 A McHarg ‘Reconciling Human Rights and the Public Interest: Conceptual Problems and Rbctrin
Uncertaintyin the Jurisprudencef the European Coudf HumanRights’ (1999) MLR671at 694.

% 1bid.



interests’.%® More preciselyasdiscussed above, proportionality deals with the balance between

individual interests and conflicting and overlapping interests of different types of community.

Disaggregating the meaning of the public interest to include conflicting and overlapping

interests of different types of community is important. AS Snyder argues:

[Interests] serveas analytical tools for understanding legal ideas, institutions, and
processes, arassuch helgo define the salient featureslafv’s social context. Thus
they are indispensabl® any understandingf the causes and consequences of the

creation, reproduction, or transformation of I2w.

Seen through the law-and-community approach, the interactions between individual interests
and the law are mediatéyg the communal network(s) the individual belongs to. Applying this
perspectiveo rethinking compensation relevantproportionality, many questions will arise:

is there a unified approat¢h compensation for takings of propert@? should compensation
bere-evaluatedn relationto different typesof community? Let us imagine two scenarios: the
state, for the public interest, acquires land owmeal large, powerful company and land owned

by anindividual living in a small, close-knit communitin the first scenario, the taking may
primarily affect instrumental communitypmarket value compensation may be easily justified

and the‘fair balancétestcanalso be satisfied.

9% K Moller ‘Proportionality and Rightsinflation’ (2013) 17 LSE Law, Societyand Economy Working Paper
Series 3t 3. Italics addedPublic authorities may present different interests, se®xgrdshire County Council
v Oxford City Councilandanother [2006UKHL 25.

i =c Snyder‘Thinking about“Interests”: Legislative Procesms the EuropearCommunity’ in J Starr andlF
Collier (eds) HistoryandPowerin the Studyf Law: New Directionsn Legal Anthropology (Ithaca and London:

Cornell University Pres4,989)p 168atp 169.



In the second scenario, the taking may affect itldévidual’s interest groundedn non-
instrumental community (traditional community, affective community, and community of
belief)in additionalto instrumental community. The social approtbompensation becomes
less effectiven this context,asit overlooks a variety of communal networks situated between
individuals and societgsa whole. Should considerations be giteheindividual’s loss of
attachmentto these non-instrumental types of community part of the compensation
provisions?Of course, taking real account of different types of commusiiifficult and may

be beyond the capacitf judges. Butan additional amount of compensatiahleastcan be

awardedo reflect such loss.

(c) Cases Involving I ndigenous Peoples and Communal Property

The communal networks involving indigenous peoples are maioly-instrumenta] arising

from co-existencen the same locality and shared language, culture, traditions, identity, and
historical experience, et® Although these communal networks now fall within the
‘jurisdiction’ of some nation-state or other, the governance of such communal networks and
communal resources involves the recognition anf additional structure of internal rules,
rights, duties, and beliefs which mediates and shapesothmunity’s relationship withits

naturalsurroundings’.%

The corresponding property reginseoften characterisegls ‘the commons’ or communal

property. The notion of the commons or communal propesiusive with many

%8 | amaware that somef these communal networks may prove quite dpdse incorporated into the money
economy through cashinig on their ‘heritage’ for profit-making purposes. For example, Bala popular
tourist destination. But a further examinatafrsuch cases extends beyond the sadpleis paper.

% The Ecologist Whose Commons Future?: Reclaiming the Comfhondon: Earthscan PublicatiorkQ93)p

9.



conceptions'® Here, | adopt one conception which regards communal progeEmgources
owned, used, or governeég a group of people definda referencdo some common
characteristics. This conception spetkhe law-and-community approach that sees
communityasnetworks of social relations held togetbhgra variety of bonds sucs

locality, values and interests; communal property not only recognises these networks of
social relations but also manifests itselthese social relationh.is difficult to apply the
‘individualist’ conception ofproperty’ or ‘possessions’ in this context where property carries
more of a sense of entitlement and sharing, a frightto beexcluded’, and indeedn
understanding of stewardship of land and other resoutckreover, some anthropological
studies of the indigenoggoples’ interestin land show that their interest in belonging not

owning’.1%?

100 Dietzetal define‘commons’ as‘a diversityof resourcesr facilitiesaswell asproperty institutions that involve
some aspectsf joint ownershipor access’. See T Dietz, NDol§ak, E Ostrom, andPC Stern‘The Dramaof the
Commons’ in E Ostrom, T Dietz, NDolsak, PCStern, S Stovich, arlelU Weber (eds) The Dranwd the Commons
(Washington, DC: National Academy Prez802)p 18. Communal property cdmeunderstoocs‘land and other
resources owned and/or used and contrdied self-interested and self-governing graipeople definedby
referenceto some common characteristics suab kinship, locality, or common interest’. See A Clarke
‘Integrating Private and Collective Land Rights: Lessons fi@inna’ (2013) 7 Journadf Comparative Law 177
at181.

101 The Ecologist, above 89, p9. See als@W Singer Entitlement: The ParadoxasProperty (New Haven:
Yale University Press, 2000); W Lucy and C Mitch@®ebplacing Private Property: The Case fStewardship’
(1996)55 CLJ 556; K Gray ‘Equitable Property’ (1994)47 Current Legal Problen57; C RodgersNature’s
Place? Property Rights, Property Rules and Environmgtet&hrdship’ (2009)68 CLJ 550.

102 ET Durie “Cultural Appropriation’ in V Strang and M Busse (eds) Ownershif Appropriation (Oxford and

New York: Berg,2011)p 131atp 143.



The indigenouspeoples’ communal relationship and perception of property have been
recognisedy the major development of international law, international human rightsaind

law’ instruments regarding indigenous peoples since the 1980sy references are matte

the ILO (International Labour Organisation, No. 169) Convention Concerning Indigenous and
Tribal Peoplen Independent Countriéis 1989 (ILO Convention169°),1** theUN General
Assembly of the United Nations Declaration on the Rights of Indigenous People$20aY,

‘the Voluntary Guidelines on the Responsible Governan@wire’ issuedby the Food and
Agriculture Organisation of the United Natioms 2012.1% Article 1.1 (a) of the ILO
Convention 169 recognises the status of tribal peogdesommunities‘whose statusis
regulated wholly or partiallfpy their customs or traditions by specific laws oregulations’.

Article 13 of the Convention provides thathe Convention government shall respect the
special importance for the cultural and spiritual values of the peoples concerned of their

relationship with the lands aerritories...and in particular the collective aspects of their

103 5ee T KoivurovaJurisprudence of the European Coudf Human Rights Regarding Indigenous Peoples:
Retrospect anirospects’ (2011)18 International Journain Minority andGroup Rights ht1.
104 Indigenous and Tribe Peoples Conventit®89 (No. 169), adoptedn 27 June 1989, entered into foroa 5
Septembe991.
105 |Important international treaties regarding indigenous peoples toritire 1980sinclude the International
Covenanbon Civil and Political Rights (ICCPR), adopted and opened faradige, ratification and accession
General Assembly resolutid2200A (XXI) of 16 December 1966, entry into for@3 March 1976. Article27
provides:
‘In those State#n which ethnic, religiousor linguistic minorities exist, persons belongitm such
minorities shall nobe denied the rightin community withthe other membersf their groupto enjoy
their own cultureto profess and practise their own religionto use their ownanguage’.
106 “The Voluntary Guidelineon the Responsible GovernaneéTenureof Land, Fisheries and Foreststhe
Contextof National Food Security promote secure tenure rights and equataddsdo land, fisheries and forests

asa mean®f eradicating hunger angverty’.



relationship’. Article 14(1) recognise%iccess to land’ .. .to safeguard the rightf the peoples
concernedo use lands not exclusively occupiegthem, buto which they have traditionigl
have access for their subsistence and traditiniaiities’. That those international instruments
have taken into account non-instrunsrommunity has given them some kind of cultural

legitimacy.

Non-instrumental community, however, does not dxysisolating itself from other types of
community. Conflicts between non-instrumental community and instrumental community may
arisein instances where modern economic activities interfere with indigenous tenure and give
rise to ‘dispossessidnand threat$o accustomed securityf accesso communal resources.

The perceptions of just takings of property within non-instrumental community may be

fundamentally different from those withiimstrumental community’.

Compared to those international instruments discussed above, the evolution of the
jurisprudenceof the ECtHR regarding indigenous peoplesrather slow. Several cases
involving indigenous peoples heard before the Court show that the EGtdRvery effective

in cases involving communal relationships and communal projiefty discussed above, the
ECHRIs not rootedn all types of community, anitk regulatory ambitiorio govern all types

of community facesnenduring problem of securing legitimacy.

The protection affordedy the ECHRis mostly procedural rather than substantive, and
indigenous complaints have primarily relied on Article 6 and 8 and A1P1 of the ECHR. There

has been a lack of landmark cases decidetthe ECtHRIn favour of indigenous peoplé&%.

107 Xu and Gong, above 1.

108 See Koivurova, above 03, p 1.



Indigenous peoples hatecarry the burden of protd argue for theifimmemorial userights’

over communal resourcés.

In Hingitaq 53 and Othens Denmark® 428 individuals from the Thule District Greenland,
together with Hingitaq 53, a group representing the interests of relocated Inughtitiftee

Tribe) and their descendants, claimed compensation for the deprivation of their homeland and
reduced hunting and fishing opportuniteesa result of the establishmentani air base. The
Supreme Court of Denmark argued thha¢ Thule Tribe does not constitute a tribal people or

a distinct indigenous people within or coexisting with the Greenlardide’.**! The rulingof

the ECtHR supported the argumebgtthe Supreme Court of Denmark that the Thule tribe does
not ‘retain someor all of its own social, economic, cultural and politidaétitutions’,**2 and
therefore the Thule tribie not a distinct indigenous people and does not fall within Article 1.1

(b) of the ILO Convention 169 and does not hold separate rights under the Con¥ention.

1091pid, p4.

110 App No 18584/04 (ECtHRL2 January 2006).

111 | bid.

112 hid.

113 Article 1.1 (b)of the ILO Conventiori69 provides:
‘[This Convention applies to] peoplés independent countries who are regar@sdndigenouson
accountof their descent from the populations which inhabited the coumtry,geographical regioto
which the country belongsat the timeof conquesbr colonisationor the establishmerdf present state
boundaries and who, irrespectioktheir legal status, retain soroeall of their own social, economic,
cultural and politicalnstitutions’.

The rulingof the ECtHR resonatde the commoraw’s recognitionof local customary rightsnly if they are

ancient, certain, reasonable andtinuous’. See Gray and Gray, abon83, p 1360If the continuityis broken,

local customary rights maye easily dismissed.



The ECtHR found that Danish authorities successfully struck a balance between the general
interest of the community and the proprietary interests of the persons concerned and therefore
there was no violatioof A1P1. The ECtHR, however, did not recogathat evenf we cannot
assume the absolute homogeneity of the Inugtsaibindigenous people, the reduced hunting

and fishing opportunities interfered with not only individual interest but also the communal
networks held togethdéy custom and tradition (traditional community) within the Greenlandic
people. The ECtHR only considered whether compensation provided was apptopriaédt

the interests of the individuals concerned rather than the interests of the group whgke lifest
and identityis closely relatedo hunting and fishing activities. The exercise of their collective

rightsasInughuit had beefreduced to justanemptyshell’, asarguedby the applicants:*

In Chagos Islanders v United Kingddththe ECtHR declared th&landers’ caseto be
inadmissible on the grounds that the applicants had previously accepted compensation from
the British government and had therefore effectively renounced theitaighihg any further
claims!'® The battle between the Chagos Islanders andkhgovernment began the 1960s

when theUK government, which owns the territory, leased Diego Garcia, the largest part of
the Islandsto the US. Under pressure from the Chagossian campaignet882, theUK
government offered a compensation package with a payment of £4 million [$6 malfidn]
provision of land worth £1 million [$1.5 millionpy Mauritius. However, controversy

surrounding the compensation centred on the fact that many islanders did not receive

14 Hingitag53 and Others. Denmark, above h10.

115 Chagos Islanders v United Kingdom (2058)EHRR SE15.

116 |bid, at [81].



compensation, and that those who did receive compensation were not aware that accepting the
compensation mearitigning away their rightto return’.'*” More importantly, monetary
compensation did not truly reflect the loss of the islanders. The deportation from the island
adversely affected around 2000 local residents who had used the land communally over
generations. Many fell into poverty and lost their sense of belongihgir old community8

As Allen argues:

Exile deprived the Chagossian people of their ancestral lands and tacoassnunal
territorial resources. Howeveits impact goes beyond material losses. Expulsion
produced experiences ‘Gfrofound cultural and landscapereavement” that have been
transmitted down the generatis@that they have become ingrainadhe Chagossian
psyche An important manifestation of this lossthe lack of acced® ancestral burial
grounds. Chagossian social relations manifest a strong inter-generational dimension;
traditional practices, which involved visiting, honouring and maintaining ancestral

graves, remain culturally significant. However, the inability of Chagossigresform

117 3 Wan‘Chagos Islanders Lose the European Court Battle but the Striiggignues’, Think Africa Press]14
January2013, available at https://www.fairobserver.com/region/europe/chagos-islanders-lose-europedn-
battle-struggle-continues/ (accessed 9 ROEY. See als®BC News ‘Chagos islanders cannot return home,
says Supreme&ourt’, 29 June 2016, availablat http://www.bbc.co.uk/news/uk-36659976 (accessed 9 June
2018.

118 Priorto the ECtHR ruling, several cases regarding the renaf\@hagos Islandersad been hearih the UK
courts, culminating with the Hous&f Lords rulingin R. (Bancoult) v Secretargf State for Foreign and

Commonwealth Affairs (N@) [2008]UKHL 61.



such practices since expulsion reinforces the severance of wider cultural

connectiong?®

The deportation had adverse social, cultural, environmental and spiritual impact on not only
the islandersasindividuals but also the intergenerational, relational aspect of the gsmip
whole. However, the compensation package did not take such losses into account. More
remedial measures should be considered, for example, facilitating the restoration of solidarity
of the communal networks adversely affechgdtakings. Here a useful comparator may be
developmentsin environmental law regarding compensation for environmental damage:
compensation shouldonsist of repairing/restoring the affected natural environffiatiind”

ortoits natural state!?° For takings cases involving indigenous peopieseems justio allow

119g Allen ‘Looking Beyond the Bancoult Cases: International Law and the PraspResettling the Chagos

Islands’ (2007) Human Rights Law Revietd1at 470. Please note that June2017the UK suffered a defeat
in aUN voteon Chagos Islands that supportadMauritian-backed resoluticim seekan advisory opinion from
the internatioal courtof justice (ICJ)in The Haguen the legal statusf the Chagos$slands’. O Bowcott‘EU
members abstaiasBritain defeatedn UN voteon Chagos Islands (the Guardi@3 June 2017); availabkt
https://www.theguardian.com/world/2017/jun/22Amte-backing-chagos-islands-a-blow-fok (accessed 9
June 2018).

120 g, | GonciariLegal Update-New Developmenits French Environmentdlaw’; availableat

https://www.ukpandi.com/knowledge-publications/article/legal-update-new-devefdgpin-french-
environmental-lant36823/(accessed 9 Ju®18. See alsd@H Reis Compensation for Environmental
Damages under International Law: The Rofi¢ghe International Judge (The Netherlands: Wolters Kluwer,
2011)pp 65-66 (arguing thatmarket valueor other similar economieriteria...are notso adequate for the

calculationof ecologicaldamages’).



indigenous peoplesto return to their traditional territories when the reasons for their

banishment ceade exist’.121

Conclusion: Establishing a L aw-and-community Approach to Compensation

Takings of property arean area that witnesses the increasing penetration of
national/supranational/international law into both the macro and micro levels of society.
Studying takings, therefore, requires a sociological analysis of the role ohlaacial
experience and tHew’s interaction with vested interests and social relations. Whether takings
canbe socially justifieds largely dependent on how law engages with different interests and
social relationsThis article offers a useful analytical tool for examining such engagement
through applying and developing a law-and-community appra@dtiis approach, the abstract
notion of society has been disaggregated into different types of community, coexisting,
overlapping and interpenetrating. A socially justified taking requiresdawt only engage
different types of community but also strengthen cooperation within and between different

types of community.

It shouldbe noted that, in practicegs national/supranational/international lasvnot often
rootedin all the communal networki purportsto regulate,it would be potentially very
difficult for the Contracting State® permit the ECtHRo engagen this kind of analysi$n
most cases. However, the law-and-community apprsestill useful, becausi allows usto
re-evaluate the current approachesompensation for taking of property under the ECHR.
The amount of market value compensatiesna matter that falls within the margin of
appreciation of the state, subjeatEuropean supervisioim the light of the proportionality

principle.If a taking predominately interferes with instrumental community, the market value

1213 Allen ‘Looking Beyond the Bancoult Cases: International Law and the ProspBetsettling the Chagos

Islands’ (2007) Human Rights Law Revietdlat477.See section 3(c) for more discussion.



approachto compensation may be easily justified. Buthe taking also affects types of non-
instrumental community, the market value approach becomes less effasttiie, market
value approach often concentrates on the economic loss of individualsngs of property
and overlooks the neetisconsider the loss of communal interests and identities espewgially
cases involvingindigenous peoples.The ECtHR should not assume that market value
compensationis viewed as just compensatiorby everyone or necessarily strikes a fair

balancet??

The social approadio compensatiors based omnunderstanding that property carries certain
social functions and property owners bear social obligations. Howeveipubkc interest’

thatis essential for justifying this approaghtoo broad and vague seen through the law-and-
community approach. Thadividual’s conception of the public inteseis mediatedby the
communal network(s) he/she belongs to. Like the market value approach, the social approach
overlooks a wide range of types of community between individuals and the state and conflicting

and overlapping interests of different types of community.

Thelimits of the current approach&scompensation for takings of property are also manifest
in the ECHR’s limited protection for indigenouseoples’ property rights. The ECHR lacks
groundingsn communal networks held togeth®r custom and tradition, and the ECtHR has

anambivalent attitude towards the recognition of communal property rights.

The law-and-community approachnremedy the shortcomingsg the current approachéas

at least three aspectd:irst, it helps recognise property rights whose legitimacy may derive
from communal networks which are composddntergenerational social relations between
individuals and groupef people with respedb the land and other natural resources. These

social relations are shaped and reshdyyelvariety of bonds suasshared tradition and style

122 pjlen, above n 6, 290.



of life. For cases involving indigenous peopliésye recognise such social relationg can
argue that theseroups’ land rights'extend beyond ownership rights include possessory and

use rigls over lands traditionally accessed for subsistence andptherses’.*??

Second, when there are conflicts between different rights claims, or, indeed, conflicts between
different communal networks, there ne#albeat least a processf dialogue anaonsultation

or overarching international guidelinesthat one group of social interests will not easily be
trumpedby another kind of social interest and vice versae law-and-community approach

to compensation rejects the simple quantification of the indigepeades’ losses without

prior consultation and consent. The law-and-community apptoadmpensation also rejects

a one-size-fits-all solution. Compensation provisions for a taking predominately affecting
instrumental community may nbe suitable for a taking predominately affecting traditional

community.

Finally, ascommunal networks transcend the boundaries of the nation-state, cutting across the
local and the globe, the law-and-community approach will be useful for developing takings
law from a global perspectivd=or exampleit will be helpfulto develop the jurisprudence of

the ECtHR through keeping pace with the progress of international law, international human

rights andsoft law’ instruments regarding indigenous peopfé3hese instruments recognise

123 pllen, above 19 at 476; Article 14(1), ILO Convention No. 169.

124 The jurisprudencef the Inter-American Coudf Human Rights, for example, recognises communal
property rights and establishes a much broader swiopessession’. SeeegM Melo ‘Recent Advanceis the
Justiciabilityof Indigenous Right# the Inter-American Systeof HumanRights’ (2006) 3 Sur, Rev. int.
direitos human30; R SiederThe Judiciary and Indigenous RigimsGuatemla’ (2007) 5 Int J Const La®11;

Xu and Gong, above 12, pp 241-243.



property rights based on communal use and access of land and other resourcesramndty
members’ participationin decision-making and governance of the commuesburces,
emphasise the economic, social, cultural, environmental and spiritual impact of takings on local
and traditional communities, and are opeglobal participationln this way, the wide margin

of appreciation enjoyeldy national authorities justifying takings of property and deciding

relevant compensation provisions may be limited and sulgj@aternational supervision.



