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Introduction

For many travellers Airbnb has become ubiquitous. According to its website:

“Founded in August of 2008 and based in San Francisco, California, Airbnb is a trusted community marketplace for people to list, discover, and book unique accommodation around the world — online or from a mobile phone or tablet.

Whether a flat for a night, a castle for a week, or a villa for a month, Airbnb connects people to unique travel experiences, at any price point, in more than 34,000 cities and 191 countries. And with world-class customer service and a growing community of users, Airbnb is the easiest way for people to monetise their extra space and showcase it to an audience of millions.”

Given its size and breadth of operation it is not a surprise that a number of legal issues have arisen in many jurisdictions. Some of these arise between the Airbnb, the property owner and the traveller.
  In the UK, the Guardian recently reported that Airbnb has refused to admit liability for multiple serious injuries suffered by a group of guests who fell two storeys when the balcony of their holiday rental in Brighton collapsed beneath them.

But it is not just the host or the traveller who may lose out from using Airbnb. As an article on Airbnb and similar (smaller) companies
 in the US points out that:  “The number of negative externalities that result from the unregulated, wide-spread practice of short-term renting made possible by home-sharing websites are numerous and substantial.”
 In practice this occurs more often when property owners and longer-term tenants (“hosts” in the language of Airbnb) seek to let their entire property, rather than simply letting a bedroom in a home they continue to live in. In this article we focus on two. First, the effect of residential lettings and efforts to regulate and limit the spread of the market. Essentially this is a public law approach. Second the effect on neighbours, particularly in blocks of flats. Here the legal approach is based in private law.

Attempts to regulate the market

Many cities across the globe have started to regulate this sort of short-term renting.  Some of the push to regulate is focused on the failure of hosts to pay tourist taxes.
 However, for many cities it is balancing local housing needs and new services for tourists that is a concern.
 This has grown as Airbnb has moved from advertising “spare rooms” to offering whole homes. Lower barriers to entry to the hotel industry from the Airbnb model results “in conversion of residential units into rental accommodations on a much larger scale than ever before.”
 

In the US some cities and states have sought to use existing law with some success. Thus, in New York, a state Multiple Dwelling Law was amended in 2010 to limit the use of residential multiple dwellings to “permanent residential purposes” limits, so they must to occupied by the same person or family for 30 or more consecutive days.
   While different cities have responded in different ways,
 there is always a problem of enforcement. This is because of the way platforms such as Airbnb operate.

“[Hosts] are not employees or agents of the company, but rather are business partners or "microentrepreneurs" making independent business decisions with little influence from the company facilitating the transaction. Therefore, when regulators seek to impose regulations on home-sharing using traditional methods that target the producer/provider, the regulations do not target a company like Airbnb, but rather target the users of the website, as they are the actual providers of the service. However, because the users are providing services from their homes, their infractions are far less visible than those of a commercial establishment, and thus, regulations that target the users of home-sharing websites are largely ineffective.”

Turning to the UK and England in particular, the obvious form of regulation is planning. It will cover letting of “entire homes” rather than “spare rooms.” In a consultation paper on the private rented sector in 2014, the DCLG noted short letting is not a change in material change and does not necessarily requires planning permission. “Local planning authorities will consider each case taking into account, for example, the amount of a property which is used as a short-term let, frequency of use, whether the property owners live in the property whilst it is used as a short term let.” 
  This is based on a view of the term “material change of use” in the Town and Country Planning (Use Classes) Order 1987.
 “Dwellings” are covered in Class C3: “whether the use of a dwelling-house for commercial letting as holiday accommodation amounts to a material change of use will be a question of fact and degree in each case, and the answer will depend upon the particular characteristics of the use as holiday accommodation.”

However, Greater London was subject to different rules; people are prevented from letting their property in Greater London on a short term basis by the Greater London Powers Act 1973, s.25. 

“This means that if a person were to rent a property in London for less than 90 consecutive nights it would amount to a material change of use that would require a planning application to be submitted. Local authorities in Greater London currently have discretion to take enforcement action against short-term letting whenever they consider it expedient to do so. These London provisions from the 1970s have attracted controversy more recently, such as during the recent London Olympics. The internet has also seen changing patterns in short-term lets, as new technologies are helping facilitate householders rent out their homes for short periods of time without recourse to traditional letting agencies.”

The penalty for breach of the section was a fine up to £20,000. Accordingly to the Government “the current legislation is poorly enforced, which often leads to confusion and uncertainty for householders as to whether their local authority will take planning enforcement action against them for unauthorised short-term letting.”
 The Deregulation Act 2015, s.44, amended the 1973 Act to provide an exception to the rule as long as the total number of days used as temporary sleeping accommodation is not more than 90 in any calendar year and providing the person letting the property for use as temporary sleeping accommodation is liable for council tax.

While this measure allows for some legal short-letting in London there still seems to be a growing use of short-term letting beyond this. A recent study
 found Airbnb listings for entire homes booked at least once in each year have grown rapidly for 2011 -2015 to over 40,000.
 Further 23 per cent of entire home booked listings were booked for more than 90 nights a year.
 The impact is different in different boroughs, but the report concludes: 

“In a number of London boroughs, namely Kensington and Chelsea, Camden, Hackney, Westminster, Tower Hamlets, and Islington … with the number of Airbnb hosts continuing to grow strongly and the proportion of longer lets of entire homes growing within that, these areas may be susceptible to growing pressure in future, which may exacerbate existing housing supply issues.”

Airbnb’s response to the report and in part as a response to political pressure threatening regulation from the Mayor of London
 has been very interesting. In a letter sent to hosts in late November 2016 Airbnb said:

“We want to help ensure that home-sharing grows responsibly and sustainably, and makes London’s communities stronger. That is why we are introducing a change to our platform that will create new and automated limits to help ensure that entire home listings in London are not shared for more than 90 days a year, unless hosts confirm that they have permission to share their space more frequently.”

The Airbnb website makes it clear that once a host receives 90 nights of bookings for the current calendar year, the system will automatically limit their listing from being booked for dates in the rest of the calendar year. Guests will not be able to book for that year, unless they certify they have the relevant permissions.

This seems to be the first time that Airbnb have required hosts to apply the local laws and linked it to their systems. Time will tell whether hosts are honest in certifying and/or just move over to other websites after the 90 days limit has been reached, though planning applications are being made
.  Beyond London, while Airbnb’s website may offer advice on “responsible hosting” including links and suggestions on the laws and regulations that apply in particular cities and buildings, the onus is still on the host: 

“To be clear: this is not legal advice – it is only a starting point for your research. We have not independently verified the links provided, so even when a website or guide is provided by a government agency, you should confirm its accuracy. If you have questions, you should contact the appropriate government department, local council or agency directly, or get a local solicitor or accountant to advise you.”

So elsewhere any breach of the use class order will depend of the council being aware of the use, deciding that it is significant and to take action.

Private law – covenants

In the US there have been a number of cases where Homeowners Associations have successfully sued owners for breach of Covenants, Conditions and Restrictions.
 This can apply not only to condominiums but also to common interest developments such as gated communities. The same will apply in England in leasehold homes, some houses but more generally in flats.

Cases could be brought either in the county court or the first-tier tribunal (property chamber) (“FTT”). If a lessor is contemplating forfeiture of the lease
 it will usually be necessary to start in the FTT.  Unless the lessee has admitted the breach, the lessor will generally apply to the FTT for a determination that a breach of a covenant has occurred.
 If the lessor seeks immediate action to restrain the lessee through an injunction any action will have to be in the courts.
 If the court makes the appropriate finding of fact this will also serve as a determination of breach of covenant.
As each lease is potentially different, in any particular case it will be necessary to consider the particular wording of the lease. However, there a four types of covenants that may be often in issue:

· Covenants against subletting without permission 

· Covenants prohibiting noise (generally or at particular times) and/or nuisance;

· Covenants limiting the use of the flat to a “private residence” additionally in some cases “for occupation by a single household” or similar;

· Covenants not to use the flat as a business.

A further potential type of covenant in issue (and concern for freeholders and managers) is a covenant not to do anything that would void the building insurance. Unnotified short term letting use may do so.

There has been a number of cases both in the lower courts and FTT and on appeal to the Upper Tribunal involving Airbnb lettings.

Covenants against subletting without permission

In the FTT decision of Laxcon Developments
 there was no dispute of the facts: the respondent had been subletting rooms within his flat by advertising on various websites including Airbnb, contrary to a number of convents in the lease. On the issue of subletting, on the facts, the FTT found no breach of the covenant:

“what the Respondent is doing is more akin to running a guest house from the Property. He is letting rooms for a day or possibly a week but on a serviced basis (eg providing bedding). Although he did say that one of the rooms was capable of being locked, and although one of the advertisements does refer to the Property being “generally” offered hosted, the Tribunal had no reason not to accept the Respondent’s evidence that he is present during the lets and indeed the reviews read as from “guests” and not from persons who consider themselves to be obtaining any right to possession of any part of the Property exclusively.”
 

Of course there may be other cases of entire flats being let on short terms which will amount to a breach.

Covenants prohibiting noise (generally or at particular times) and/or nuisance

Noise and nuisance are often more difficult to evidence. In Laxcon Developments it was alleged that “guests” renting rooms were using the flat for noisy and at time riotous parties which involves the playing of loud music after the hours of 11 pm (contrary to paragraph 8 of the Eighth Schedule Part II to the Lease) and is causing noise nuisance and annoyance to other occupiers in the Building (contrary to paragraph 6 of the Eighth Schedule Part II to the Lease). Although the evidence focussed on only two incidents, that was sufficient. Nor did it matter that the Respondent had not been involved personally and had tried to stop it. 

“The paragraph in the Lease provides for a breach if the nuisance or annoyance is permitted or suffered to be used for the purpose which causes the nuisance. By permitting his "guests" to use the Property and those guests either having parties or allowing others to do so, he is just as responsible as he would be if he were hosting the parties himself.”

Covenants limiting the use of the flat to a “private residence” additionally in some cases “for occupation by a single household” or similar

But while there was no parting with possession on whole or in part, in Laxcon Developments the respondent fell foul of the lease by allowing the Property to be used “otherwise than as a private residence for occupation by a single household,” as “in reality what he appears to be doing is using the Property as a guest house for overnight, weekend or longer stays”.

More recently the Upper Tribunal has considered a similar covenant – not to use the premises “for any purpose whatsoever other than as a private residence.”
 The Upper Tribunal underlined that in each case the emphasis is:

“on the meaning of the relevant words used in their particular, fact-specific, context. It follows that the assistance to be given from a prior decision of the courts which construes a similar provision in a particular way may be limited. Each lease is different; and so is each clause. It is necessary for considerable caution to be exercised when considering prior decisions as due weight being given to the context may lead to a different conclusion.”

However, the relevant context was effectively found by the Upper Tribunal to be that this was a 99 year lease for a premium of a flat in a block made up of leasehold residential properties, suggesting that the ‘fact-specific context’ may be of relatively broad applicability.

Accordingly, applying the ordinary and meaning in the term:

“The covenant refers explicitly to use ‘as a private residence’. It does not refer to the word 'home', nor does it require the occupier, in terms, to use the premises as his or her home. It is important to be extremely careful not to gloss the terms of the clause so as to impose a requirement that was not intended. It is necessary to take care in importing the concept of 'home', as the Court of Appeal did in Caradon.
 That concept may carry with it imputations of permanence, personal attachment, emotional ties or exclusivity.”

So a guest staying for months may be using the flat as “a private residence”: 

“The clause does not state that the premises are to be used as the private residence of the lessee or the occupier, but as ‘a private residence’. The use of the indefinite article (‘a’) is significant. … It is immaterial that the occupier may have another, more permanent residence elsewhere as there is no requirement that the occupier is using the property as his or her only (or main, or principal) residence. However, it is necessary, in my judgment, that there is a connection between the occupier and the residence such that the occupier would think of it as his or her residence albeit not without limit of time. In short, for the covenant to be observed, the occupier for the time being must be using it as his or her private residence.”

So, does letting for a weekend or a few nights in the week breach the term? The Upper Tribunal upheld the decision of the FTT that it did. It was necessary for there to be a degree of permanence that weekends and a few nights did not reach. It was so transient that the occupier would not consider “the property he or she is staying in as being his or her private residence even for the time being.”

A slightly differently worded covenant was considered in Bermondsey Exchange Freeholders Limited v Kevin Conway: “Not to use or permit the use of the Demised Premises or any part thereof otherwise than as a residential flat with the occupation of one family only….” The judge in the county court ordered a 4 year injunction of the basis that the defendant had let out the flat almost full time on Airbnb and also other online platforms.

Covenants not to use the flat as a business.

Many leases of flats include a covenant not to use the premises as a business and there are many cases that consider the covenant. In the very different context of the Rent Acts it has been decided that a dwelling-house used
 as a lodging-house was “used for business, trade, or professional purposes.” In Laxcon Developments
 the FTT found a breach of a covenant not to use the flat for trade or business. As well as letting room on Airbnb the respondent let the flat for photography shoots. In any case whether there is a breach will be dependant to the nature of the letting: eg if the lessee lets the property of a limited number of weeks and otherwise lives in it, it is likely to be ancillary or subordinate to the residential use.
  

Conclusion

For those who consider the letting of residential homes on Airbnb and similar platforms a problem, neither public or private law provides a simple route forward. While the experience of the 90 day rule in London may show how a platform can work with a local authority to police a requirement, that depends on firstly, the law being in place and secondly, all platforms agreeing. If not, hosts are likely just to migrate to other platforms. Outside London the planning law is too uncertain to enable any voluntary agreement with the likes on Airbnb, in any event.

Uncertainty also dogs any private claims. Although the cases do show that letting on short term through Airbnb may be a breach of a covenant, in each case it will be difficult to predict the outcome as in each case it will depend on the “relevant words used in their particular, fact-specific, context.”
 Like much else in the fast changing world of online platforms like Airbnb, lease covenants were simply not drafted with Airbnb in mind. That said, it is clear that the case law is developing and there will be increasing numbers of precedent decisions on specific lease clauses, as both short term letting use and objections to such use continue to rise.
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