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A: Research

An empirical exploration of Parental Responsibility for Step-Parents

Penelope Russell*’

B: Abstract

Parental responsibility is a central concept in the legal framework of child
and parent relations in England and Wales, yet its meaning and utility is
contested. This article seeks to provide a fresh perspective in order to
enhance understanding of the concept, by reference to the views of step-
parents obtained in interview. Step-parents’ experiences of parenting and
views of their parenting role can yield particularly interesting insights into
parental responsibility as they may carry out day-to-day parenting yet lack
a biological link. Although the acquisition of parental responsibility would
be of assistance to a proportion of step-parents, data released by the
Ministry of Justice indicates that take-up by step-parents of parental
responsibility has been very low. Drawing upon interview data, this paper
argues that step-parents may identify parental responsibility with being a
parent, not with the activity of parenting. For some step-parents, this is a
deterrent to its acquisition. The article concludes by recommending a
change of name from ‘parental responsibility’ to ‘child responsibility’ to

sever the link with parenthood.

* Lecturer, University of Sheffield.
1| am grateful to Richard Collier for his comments on an earlier draft of this article.
All errors and deficiencies are mine alone.



B: Introduction

C: The contested meaning of parental responsibility

Parental responsibility is an ambiguous and potentially confused concept.

The ambiguity is partly a consequence of the wide statutory definition in that
the definition encompasses all aspects of being a parent: ‘all the rights, duties,
powers, responsibilities and authority which by law a parent of a child has in
relation to the child and his property’’. Although the statutory definition of
parental responsibility and indeed the term itself refers to the rights and
responsibilities of a parent, the concept is not synonymous with parentage or
parenthood and the complex relationship between parental responsibility,
parenthood and parentage has been explored exhaustively in the academic
literature by Andrew Bainham,? John Eekelaar® and Craig Lind and Tom

Hewitt* amongst others.

The inclusion of responsibilities within the statutory definition is noteworthy.
At the time of the creation of parental responsibility, one of the
recommendations of the Law Commission was that the title refer to
responsibility instead of rights: ‘It would reflect the everyday reality of being a
parent and emphasise the responsibilities of all who are in that position™. It
can be seen that the Law Commission wished to emphasise the functional
aspect of the new legal concept of parental responsibility, perhaps due to the
greater diversity of family forms in the twentieth century. This was in order to

benefit ‘all’ parents including those who lacked a genetic link with the child. It



was to allow a formal recognition of social parents’® involvement in parenting,
a necessary step given the greater rates of relationship breakdown and

increasing numbers of ‘reformed’ families.

Arguably the all-encompassing statutory definition allowed the original
intentions for parental responsibility to be obscured. Since its creation,
judicial interpretation of the concept has tended to focus on the rights aspect
(allocating the status of parenthood to unmarried fathers), rather than
functional responsibilities” (granting the practical benefit of having parental
responsibility for social parents which would include the right to consent to
medical treatment on the child’s behalf). The value of the functional aspect of
parental responsibility has been questioned within academic literature. It has
been asserted that the grant of parental responsibility ‘has in itself no tangible
effect on the child’s material existence’®. Indeed, on occasion, an ‘award’ of
parental responsibility has been made to an unmarried father with section 8
order conditions that prohibited him from using the parental responsibility
without the mother’s consent, (Re D(contact and parental responsibility:

lesbian mothers and known father).’

Perhaps as a corollary to this alleged lack of practical significance of parental
responsibility, the courts have justified the importance of parental

responsibility when granting it by way of order, by reference to parental
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responsibility conferring ‘the status of fatherhood’ '~ and a ‘stamp of

11

approval’'". In a later case, (Re H) Thorpe LJ stated ‘it is undoubtedly the

case that the development of case law in this area over the course of the last



few years has been, and continues to be, towards the grant of what is
essentially an acknowledgement of status’.'®> This emphasis on status rather
than power represents a weakening of the criteria for the grant of a parental
responsibility order (attachment, commitment and reasons for applying) as
conceived in Re H (Minors)(Local Authority: Parental Rights)(No 3)."® It has
been argued that this may be connected with the courts trying to reduce the
evidential burden on applicant unmarried fathers'* with the aim of attaching
fathers to their children, linked with the rise of the legal status of parenthood
in line with the decline of marriage'. This judicial shift has been to the
benefit of unmarried fathers (genetic parents), some of whom had
undoubtedly been feeling disenfranchised because of their lack of automatic
parental responsibility. However, it has been contended that because it has
‘enabled the courts to make orders to fathers who have no practical

»16

contribution to make to the child’s life’ ", this shift has ‘robbed parental

responsibility of its substantive content’"”.

C: The legal position of step-parents

Step-parents lack automatic parental responsibility yet, if married to the
natural parent, can be required by the court to pay child maintenance.'® The
only acknowledgement of their legal position is provided within section 3(5)
Children Act 1989 which authorises them to ‘do what is reasonable in all the
circumstances of the case for the purpose of safeguarding or promoting the
child’s welfare’, the very weakest form of authority. This provision gives

permission for a step-parent to take action but does not allocate rights; there



is no reciprocal obligation on public authorities providing services for children
to provide information or take consent on behalf of the child as there would be
when dealing with the holders of parental responsibility. Step-parents may be
carrying out daily caring responsibilities for their step-children, such as taking
them to the GP for routine medical appointments, yet lack parental
responsibility. This is a significant issue for society as step-families are
estimated to account for one tenth of all families with dependent children®

and have been described as the most rapidly growing family type.?°

Within academic literature, there has been greater call for the recognition of
work being done by social parents, including the suggestion of an automatic
grant of parental responsibility to all married step-parents.?' It has been
argued that it would be wrong to suggest that parental status must only rest
on a biological link: ‘It is in the interests of children and society in general that
stable families (irrespective of their form) acquire legal recognition’.??
Bainham has written of a ‘pervasive concern among those caring for children
that their status be improved and [of] a strong desire to obtain the full status

associated with parenthood’. %

Initially step-parents could only acquire parental responsibility by obtaining a
joint residence order but since 30™ December 2005 the acquisition of parental
responsibility by step-parents has been made somewhat easier: they are now
able to enter into an agreement with the parents rather than having to apply
for an order from the court by virtue of section 4A(1)(a) Children Act 1989.2*

This additional method of acquisition of parental responsibility by way of



private ordering could be interpreted as a recognition of the social reality that
some step-parents carry out parenting functions on a daily basis in the
reformed family. Three matters must be noted however. Firstly, the consent
of both parents with parental responsibility is required in order to enter into an
agreement. If consent is not forthcoming, the step-parent may seek a
parental responsibility order from the court instead®. Secondly, within the Act,
‘step-parent’ is defined as a person who is married to or a civil partner of the
child’s parent. This means that entering into a parental responsibility
agreement is not available to cohabitant step-parents (nearly half of all step-
families in this country?®), nor is this option available to step-parents divorced
from the parent of their step-child. Thirdly, the step-parent’s spouse or civil
partner must have parental responsibility for the child in order for the step-
parent to acquire it. This may pose a difficulty for female step-parents as

parental responsibility for unmarried fathers is not automatic.

The reasons given in Parliament for the introduction of easier mechanisms for
step-parents to obtain parental responsibility were to maintain kinship links
between the child and the biological parent and their family, by providing an
alternative to the route of adoption in order to reduce the number of step-
parent adoptions. John Hutton stated in the House of Commons debate
when introducing the bill in March 2001: ‘We are also making further changes
to enable a step-parent to acquire parental responsibility for a child of his
spouse without having to go down the route of adoption’?’. In a study of step-
parent adoptions carried out in 1983 it was found that motivations for

adoption included excluding the father from the child’s life, as well as allowing



consistency of surname.?® Stigma surrounding surname is now much
reduced and ironically, given Parliament’s concerns, the introduction of step-
parent parental responsibility agreements has not accelerated the rate of
reduction of the number of step-parent adoptions and they remain relatively

rare (924 in 2009%° from a peak of 14,000 in 1974). *

On the other hand, Parliament resisted the entire abolition of step-parent
adoption because it recognised that a formal vehicle for signifying parental
status must be available to those who consider it appropriate for them, in
other words that parental responsibility would not provide a route to
parenthood. There are other noteworthy differences between adoption and
parental responsibility: the latter is revocable and has limited duration
whereas parenthood via adoption offers more permanence and greater
security. A parental responsibility order offers little more permanence than
the old joint residence order as, although the new parental responsibility order
does not terminate until the child reaches the age of 18,%' the order can still
be removed by the court on the application by anyone with parental

responsibility or, with leave, by the child. *

A parental responsibility order under s.4A(1)(b) has been interpreted as only
intended to benefit those step-parents in a subsisting relationship with the
biological parent, as illustrated by the case of Re R (Parental
Responsibility)** which concerned a step-father’s application for a parental
responsibility order in respect of his four year old step-son, contested by the

mother. In this case, the marriage had broken down and the High Court



Judge Peter Jackson referred to the provision’s explanatory notes which state
that the new provision was created by Parliament to provide parental
responsibility for an incoming step-parent who would be living with the child.
He does refer to a possible exception of a much older child but that was not
the situation in the case, so the order was refused. It was held that a parental
responsibility order would not be awarded to this psychological parent, even
though he had ‘limitless commitment to [the child] and a strong desire to play
as great a part as possible in his life’,** believing the boy to be his biological
child until the marriage breakdown. Instead, ongoing information was to be

provided to the step-parent by way of a specific issue order.

Although the judge refused the step-father’s s.4A(1)(b) application because
there was no subsisting marriage, it can be argued that it was in fact within
his discretion to use that provision to grant parental responsibility: the parties’
marriage had not yet been dissolved. Worryingly, the denial of parental
responsibility to the step-father could have practical consequences for him
and the step-child particularly as regular fortnightly contact was taking place,
described by the CAFCASS Officer as ‘very positive... patient and child
focused’.®® This narrowing of the test by the imposition of an additional
requirement of a happy subsisting marriage seems to lose sight of the initial

purpose of parental responsibility to support functional responsibilities.

Notably, in the recent case of R v C*® the same judge did grant an application
by a step-parent for a parental responsibility order under s.4A(1)(b), stating

that a grant of an order to the step-father was ‘appropriate in the light of his



commitment and attachment to [the child]’®” However, in this case, the step-
father already had the benefit of parental responsibility under Colombian law
and the application was not contested by the mother, even though the parties

had separated.

Of course, a joint residence order is still available to step-parents as a route
to obtain parental responsibility, even if they are not in a subsisting marriage
with the biological parent. This was confirmed on appeal by Re A (A Child:
Joint Residence/Parental Responsibility)*® where a joint residence order was
granted to an unmarried and separated step-father for the purpose of
recognising and protecting his relationship with the step-child. For the first two
years of the child’s life, the step-father had believed himself to be the
biological father. He had cut the umbilical cord at birth and treated the child
as his son. The strength of his relationship with the child was noted by the
court and the joint residence order was granted to ensure that the step-
father’s role was not marginalised or diminished by the mother, Sir Mark
Potter commenting that “the Recorder accepted that H had a real and
emotionally significant relationship with Mr A who had lived with him as a
father figure until he was two and with whom he had continued to have

regular and happy contact”.*

The factual similarities between this case and Re R (Parental
Responsibility)* are striking, despite the different outcomes. A significant
difference between the cases seems to be the involvement of the biological

father: in Re A (where parental responsibility was granted by a joint residence
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order) the man revealed to be the biological father had told the court that he
did not seek involvement so it seemed that the step-father would be the
child’s only father figure, whereas in Re R (where parental responsibility was
denied under s.4A(1(b)) the mother and biological father were planning to

marry.

These decisions are also interesting because they enable the position of
step-parents to be contrasted with that of biological parents. For step-parents,
they must establish a subsisting marriage to use s.4A(1)(b) or a strong
relationship to obtain parental responsibility by way of a joint residence order;
for biological parents, they can simply rely on their genetic link and satisfy the
weakened Re H criteria.*' It can therefore be seen that the judicial
interpretation of parental responsibility differs according to the category of
recipient. In the case of a biological parent, parental responsibility can confer
‘the status of parenthood’ even if it would have limited practical value; in the
case of a step-parent parental responsibility cannot be awarded unless their
practical role is sufficiently involved, as the biological link is lacking. That this
decision rests solely on the presence or absence of a genetic link
demonstrates the extent to which parental responsibility is being aligned by
the courts with the status of parenthood, despite the availability of other
routes to parenthood. If parental responsibility were granted solely for
functional purposes, such a privileging of biology would arguably be

unjustifiable.
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At the time of the new provision, there were predictions that it would vastly
increase the number of marital step-parents of either gender with parental
responsibility.*? This has not come to pass. The agreement has been
available since 30 December 2005, yet since then the numbers of
agreements and orders for parental responsibility have been consistently very
low, at approximately 7,000 each year.*®* When it is considered that there
are estimated to be approximately 400,000 married step-families,* this is a

very small percentage indeed.

Applications for PR PR agreements
Orders

2006 6,460 678

2007 6,071 719

2008 5,914 739

2009 5,712 804

Number of applications and agreements by step-parents™

The low numbers of step-parents entering into parental responsibility
agreements can be compared and contrasted with the situation of unmarried
fathers. Prior to 30 December 2005 they could only acquire parental
responsibility by the same methods now available to step-parents, namely by
agreement or court order. At that time, take-up was generally agreed to be
very low as only a small minority of fathers applied for parental responsibility.

The reasons given for this were complex but included ignorance of the law.
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For example, a consultation paper of the Lord Chancellor's Department’s
suggested ‘public ignorance’ as a reason for the low take up*. Indeed, this is
supported by empirical research carried out by Ros Pickford: in her research
project interviewing unmarried fathers she discovered that her respondents
were under the illusion that they had parental responsibility and were
surprised and angry when they discovered that they did not.*” It is
questionable whether ignorance of the law would be the reason for low take-
up by step-parents given their ambivalent position within the family. It has
also been argued that families function on a day to day basis without regard
for their legal position; parental responsibility only becomes relevant in the
event of relationship breakdown and dispute.*® The motivation for this project
was to explore the reasons for the low take-up by step-parents and to
consider the implications for both the legislative framework and for current

conceptions of parental responsibility.

B: Review of literature researching parental responsibility among step-

parents

There is a paucity of existing research in this area. Three empirical studies of
step-parents have taken place. Two involved questioning step-parents about
their conception of their parenting role, but both studies only interviewed
parents with whom the children spent most of their week and neither focused

on step-parent conceptions of parental responsibility.
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The first study was an ESRC funded project into step-parent understandings
of parenting.*® By using informal social networks, the researchers
interviewed family members of 23 step-clusters. These clusters included
resident and non-resident parents; step-parents were only interviewed if the
step-child spent most of their time living with them. The study found support
for some type of legal recognition of the step-family, but it was unclear
whether this should be by way of adoption or parental responsibility. The
researchers expressed concern that the imposition of a simplistic normative
order may be out of step with the complexities of every day experiences and

understandings.

The second study was funded by the Department of Health and had a large
sample of 184 step-families.>® They were recruited by way of schools across
Greater London. Members of step-families were asked in questionnaire and
interview about a range of issues including child health and wellbeing but also
for views of their role. The respondents in this study were all living with their
step-child for most of the week: two thirds reported that they did feel like a

father (or mother) to their step-child and one third reported that they did not.

A third study researched step-parent adoption.®' This study used a variety of
data sources, namely court records and court staff, social service staff,
guardians ad litem and solicitors. The study also interviewed members of
families going through the adoption process but these only amounted to ten
families. Amongst other things, the study examined the most common

reasons for seeking adoption. The study took place between 1978 and 1981;
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at that time, reasons for seeking adoption were found to be stigma

surrounding surname and a desire to be indistinguishable from other families.

B: Methodology

The present study was conducted in the years of 2011 and 2012.

The study’s main aim was to shed light on step-parents’ understanding of
parental responsibility and, in particular, whether step-parents considered that
parental responsibility would be a useful acquisition for them. This included
a consideration of the nature of their role and the activities undertaken by
them. These issues were explored by means of individual, face to face
interviews which were audio recorded, transcribed and then analysed. The
interviewees were volunteers, with no financial or other inducement. The

study was not externally funded.

The semi-structured interview format was selected as it was hoped that it
would elicit nuanced accounts and allow respondents to explore the issues in
depth. Set topics representing the key research themes were addressed but
flexibility was allowed for the exploration of issues. For example, initially
interviewees were asked to describe their family, thereby enabling an
introduction to the basic facts of their living arrangements. Care was taken

not to suggest terminology for the nature of the relationship.
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The study’s limitations must be acknowledged. The sample was 24 step-
parents, all living in the north of England. Although it cannot be claimed that
the study has produced statistically verifiable quantitative data representative
of all step-parents, the interview data does offer an insight into step-parents’

understanding of their role and of parental responsibility.

An effort was made to interview both male and female respondents. This is
because their experiences were considered likely to be different. Firstly,
sociological research has demonstrated gendered roles within the family.*2
Secondly, female step-parents are less likely to reside with the child, as most
children reside with their mother after the relationship breakdown of their
parents. Official statistics show that children are more likely to reside with
mother and step-father rather than father and step-mother: Table 2.5 of
Social Trends No. 40 shows that the former constituted 86% of step-families

in 2007.%°

It was difficult to categorise adult relationships and to place a limit on those
suitable for inclusion in the sample. Becoming a step-parent can occur after
the divorce or separation of the natural parents or the death of one of the
natural parents. Being a step-parent can include those married to the parent
of the child as well as cohabiting and having a sexual relationship with them.
Regardless of the relationship status, the arrangements of the reformed
families can be wide-ranging and fluid as the child may spend varying
amounts of time in different households. Indeed, the European Court of

Human Rights has recognised that ‘family life’ for the purposes of Article 8
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can include cohabiting relationships where the parties do not live together.>*
In the event, it was decided to base inclusion as widely as possible, namely
that the step-parent stayed in the same household as the child for at least
part of the week. It was not a requirement that they resided with the child.
This meant that the sample included the partners of parents who had regular
fortnightly contact with their child, as well as those whose child resided with

them for most of the week.

It was considered important that both resident and non-resident step-parents
should be interviewed as prior empirical studies have neglected this group of
‘live-out step-parents’. This was in order to obtain insight into a range of living
arrangements and levels of involvement, from a step-parent with contact who
may have limited involvement in the child’s life on a daily basis to a fully

resident step-parent potentially acting in loco parentis.

Recruitment was initially by a method called ‘snowballing’.>® Personal
contacts were used to identify the initial respondents; these then suggested
subsequent contacts. This method is traditionally used in social science
research to locate respondents who are part of hidden populations and are
difficult to locate. It was for example used by the ESRC funded project into
step-parent understandings of parenting.>® However, in this project it was
found that snowballing was only of limited assistance in locating step-parents,
finding 10 respondents. This was partly because, although step-parents are
hidden, they are not members of a closed community: step-parents are no

more likely than any other members of the general population to know
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another step-parent. Therefore, once personal contacts had been exhausted,
it was necessary to use other methods to locate step-parents, namely through
advertising via the university email. This yielded some success, finding a

further 12 respondents. Two additional respondents volunteered via Sheffield

City Council as they were seeking to adopt their step-child.

The methods of recruitment caused an imbalance of gender and social class.
More women than men volunteered to be interviewed, with the consequence
that 17 step-mothers were interviewed and seven step-fathers. Most of the
respondents were identified as middle class (n=19) as opposed to working
class (n=5). All were heterosexual. Most were married to the parent of their
step-child (n=15). The number of step-children per respondent was evenly
split: nine of the respondents had one step-child, nine of the respondents had
two step-children and six of the respondents had three step-children. There
were no respondents with more than three step-children. Most of the
respondents also had a child genetically related to them (n=15): four of the 24
respondents had gone on to have a child jointly with the biological parent of
their step-child. The step-children ranged in age when they had first met the
respondents: 10 of the respondents first met the youngest step-child when
they were of pre-school age, six of the respondents first met the youngest
step-child when they were of primary school age and eight of the respondents

first met the youngest step-child when they were of secondary school age.

B: Results
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The interviewees can be divided into two groups: those who viewed
themselves as parent (n=5) and those who did not (n=19). The analysis will
start by setting out the views of the former, before moving on to the latter. It
will then explore the significance for respondents of normative values and
biological ties. The section will finish by a consideration of the respondents’
perception of their role and the adoption of a system of boundaries in relation

to decision-making, linked with respect for the biological parents’ position.

C: Those who viewed themselves as parents

The sample of the interviewees who considered that they are a parent was
particularly small. All were male and living in the same household as the child
for the entirety of the week, without any involvement of the biological parent
of the same gender. Most had lived with the step-child since the child was a

baby or toddler. One step-father summarised it neatly:

| think it’s cos we’ve grown up with each other. Up until
recently he’s not known that any other than me being his dad.
So it’s just been normal for us really.

Step-father with one step-child of pre-school age

Two of the interviewees had been referred by the Local Authority as they

were in the adoption process. This was for reasons of validation of their role.
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In terms of what it means | think it just sort of solidifies
everything. Cos like | say in reality | feel like his dad anyway
So just cos I've got a bit of paper saying I'm his dad it sort of
doesn’t make much of a difference. I think it's more about that
bit of stability for Rowan' and knowing what happens if
anything bad happens.
Step-father with one step-child of pre-school age

whom he is seeking to adopt

None of the other interviewees had parental responsibility or had taken steps
to acquire it even though they had some awareness of parental responsibility.
Very few had encountered difficulties as a consequence of not having
parental responsibility. Indeed, those who viewed themselves as parents
tended to assume that they had it anyway and were surprised when informed

in the interview that they did not.

I would have thought that | have it for both. Because | do look
after Michael a lot of the time. So | imagine it for both of them.

Step-father with one step-child of pre-school age.

Those who assumed the role of parent gave detailed accounts of their
involvement with schools and medical practitioners. For example, they

recounted how school teachers discussed issues with them when they

! All names within this article have been changed so that respondents baridentified.
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dropped off their step-child or attended parents evening and how schools

accepted their signature on consent forms.

I've taken him to the doctors and it’s been absolutely fine. So
there’s been no issues. No one has ever challenged me on it.

Step-father with one step-child of pre-school age

This lack of challenge by schools and medical practitioners undermines
parental responsibility because it allows those caring for children to continue
to do so without having to formalise their situation. Arguably, greater
awareness of parental responsibility is needed, not only among parents and

carers but also among those who provide services for children.

C: Those who did not view themselves as parents

Most of these interviewees were in a situation where both biological parents
were still involved in the child’s life, either where the step-child simply visited
their home for contact or where the child was living with them for most of the
week but was older at the date of introduction. Most were female. Of note

was the strength of feeling with which they expressed that they were not the

step-child’s parent.

I would still not call myself a mother. | would never call myself
a mother. Because they had a mother and | can't stand in that

person’s place.
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Step-mother with three step-children.
Their mother had died before she met them.

Even though they don’t call me mum, | wouldn’t want them to
do as I'm not their mum.

Step-mother with two step-cihldren

One interviewee expressed ambivalence about her role:

| suppose | do find it a bit hard in that when she’s with us you
are in the role of parent so I'm a bit like a mum but then I've
always been very very conscious that | don’t try to be a mum
or her mum or try and... | think I’'m very aware that my role is
really big in her life now. She sees more of me than she does
her grandparents say. But there are places where | have to
say no you know that’s for her mum and dad or you know. |
suppose for those two days a fortnight | am her mum really. |
am doing those things for her mum.

Step-mother with one step-child of pre-school age

However, she then went on to make her position clear:

While there are both parents, | feel very much that I'm aware

that | know my place. And | don’t want to kind of upset her

mum. Because I'm not her natural parent... You just have to
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know your limits and say actually I’'m not a parent — I'm here

but that’s not my place | think. That’s how | feel.

In fact, the use of the word ‘place’ was common among the interviewees, not
only as a way of verbalising their own status within the family structure but
also of acknowledging the biological parents’ status. The interviewees were

very aware of their place, namely their position in relation to the step-child.

I've never — I've always made it quite — you know even when
he asked if he could call me ‘mum’ — | thought that was really
sweet but | didn’t want to take her place. | didn’t want him to

think that | was taking her place cos that wouldn’t have been

right.

Step-mother with one step-child

The place adopted by each step-parent was acquired consensually in order to
fit into their two household family. Although the interviewees were
unequivocal about their parental role, the one adopted (parental or non-
parental) was contingent on their own family circumstances, strongly
suggesting that any preconceptions about step-parental roles would be

unhelpful.

C: Normative values
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All of the interviewees, regardless of the nature of their role, were attached to
the idea of two parent families, comprising one mother and one father.*’
There was a strongly expressed desire to conform to traditional notions of the
nuclear family. The female step-parents were very aware of the existence
and involvement of the step-child’s mother and that greatly influenced them in

how they defined their role.

| feel he has a mother. He doesn’t require another mother.
So | don’t see my role as a parent.

Step-mother with one step-child

It is noteworthy that in this study all of those who viewed themselves as
parent were male and most of those who did not view themselves as parent
were female. One possible reason for this gender disparity is that female
step-parents may find a mother’s role harder to fill, given the ideology of
motherhood that privileges the genetic link,*® as articulated by Lady Hale in
Re G (Children) (FC)* where she contends that conceiving and bearing a
child creates ‘a very special relationship between mother and child, a

relationship which is different from any other.®°

This hypothesis is supported by the interviewees’ verbalisation of their
awareness of biological ties. They referred to their lack of a genetic link when
seeking a justification for their non-parent role, although this was not posed

as an issue by the step-parents who did view themselves as parent.
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Because although he’s a big part of my life, | know that I’'m not
his mum. | recognise that and | would never overstep the
boundary. | would never do that and | have always said that
and | have always been careful to make sure that John has his
time with Joe even though I’'m there. It’s his son — it’s not
mine but | am part of his life.

Step-mother with one step-child

It was common for interviewees to refer to the involvement or lack of
involvement of one of the biological parents in association with their parental

role. For example, one step-father who did view himself as parent said:

Now Ruth hasn’t seen him for two years. So she describes me
as her father rather than him.

Step-father with three step-children

Here he refers to the youngest step-child

This conformity by these heterosexual interviewees to the traditional
configuration of a two-parent family illustrates the influence of the nuclear
family as an ideological structure, a conception of family life that retains its
power despite changes in the law, such as the liberalisation of parenthood by
the Human Fertilisation and Embryology Act 2008, allowing more than two

parents in the context of assisted reproduction.®’

C: Boundaries




Those adopting a non-parental role commonly adhered to a system of
boundaries. These were wide-ranging and varied from family to family but

were often in connection with hygiene, discipline or health issues.

If he got sick, then | would have taken him to the out of hours
doctor. No, it would never be [taking him to the doctor]. | think
[that] we would both feel weird about it. Yeah..... | think that
him and me ... we have a system of boundaries. And yeah...

Step-mother with one step-child

There were a number of reasons given for the adoption of clearly defined
boundaries. Some interviewees linked their adherence to codes of conduct
with their chosen role within the family and their notion of place; others gave

practical reasons such as the best use of time.

Rory did it all. | think that’s kind of like a — | think the whole
thing of sort of bathing and showering and toileting — it’s an
intimate thing isn'’t it. Very much a kind of parental caring thing.
And | think because Rory’s time with the children was in some
way limited, you know it wasn’t the same as if they were living
with us, it was really up to him because that was his time with
them. And | think he very much felt that.

Step-mother with two step-children
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The use of boundaries can be a way of managing relationships across two
households. They can reflect and reinforce the step-parent’s place, thereby
minimising the risk of potential conflict and assisting the maintenance of

consensual relations with all family members.

C: Decision making

The perception of entitlement to undertake decision making depended on the
role adopted. Those who did not view themselves as parent were not
comfortable with decision-making and some chose to limit their involvement
in parenting activities, leaving decision-making to the biological parents.

Phrases commonly used were ‘staying low key’ or ‘taking a step back’.

So sometimes | find myself in an awkward position because |
think well | am the step-parent. I'm not the one whose
supposed to be laying - I'm supposed to be following the
rules. So | tend ring her mum and say “I'm with her now. And
what should | be reinforcing with her? What should | be

letting slip? And what shouldn’t | be letting slip?”

Step-mother with one step-child

The interviewees tended to defer to the judgement of the biological parents

and expressed respect for their position.
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| think of Vanessa and David as my children but | will always
refer to them as my step-children. That is out of respect for
their mother. It’s not to deny the role that I've got in their life.

Step-mother with two step-children

In contrast, the step-parents who viewed themselves as parent did feel
entitled to make decisions about their step-child’s life. They felt able to make
routine decisions about their step-child, without necessarily consulting anyone
else, as it was within the parameters of their acknowledged role within the
family. They were acting in the role or place of a biological parent so they felt

that decision-making was appropriate.

| don't think | have to ask Trudy if there’s anything | can or

cannot do. | do feel like his dad.

Step-father with one step-child

Decision-making was an acknowledged consequence of the status of being a
parent. Step-parents may be looking after their step-child on a daily basis, yet
not feel entitled to make decisions about them. For these interviewees,

carrying out parenting activities did not equate to being a parent.

C: Reasons for not wanting parental responsibility

The step-parents who did not view themselves as parent said that they did

not want parental responsibility. This was even in circumstances where they
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were very involved on a day to day basis. The activity of ‘parenting’ did not

necessarily correlate with the adoption of the role of ‘parent’.

I think I'm happy without it. | think it’s nice to have the option
but | wouldn’t want to have it automatically. | think that’s better.
Surely with responsibility comes — | could be accountable and
that’s scary, | think. | think in a different situation — no — if their
mum was not around and .. yes | would want it. But in this
situation no. Having had my own child | know the difference
between — that different feeling of responsibility.

Step-mother with two step-children.
She and their father also have a child together.

They were anxious not to be seen to usurp the biological parents’ rights, by
seeking parental responsibility. The interviewees who did not view
themselves as parent clearly articulated their fear of over-stepping the mark
and linked it with overruling or usurping the biological parent of the same
gender. These interviewees wanted to minimise potential conflict by keeping

within their place and avoiding decision-making.

| think that actually had | had the piece of paper | would
probably have felt that that would have been usurping her role.
And she might have felt — ‘what on earth does she think she’s

doing?’ So I think that it might have created for us difficulties —
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not difficulties that’s far too big a word but it would have been
less smooth possibly.

Step-mother with two step-children

Another reason given for not wanting parental responsibility was concern
about it making decision-making too complicated. Negotiating and resolving

issues can be difficult across two households, perhaps comprising four adults.

I’'m not so sure about whether | would want it now cos Louise
and Oliver are obviously Peter and their mum’s children and
that’'s complex enough without me sort of having sort of my
own opinions and my own ideas about it.

Step-mother with two step-children

The interviewees were concerned for all of the family, not only their partner.
This extended to concern for their step-child as they recognised the impact
that disagreement would have upon their step-child, even if indirect. They
were trying to maintain consensual relations with all in the family, particularly

the former partner of their current partner.

‘I don’t mind being responsible. But | suppose you have to
understand the whole dynamic of the situation don’t you.

Step-father with three step-children
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Within this group of non-parental step-parents, this concern to maintain
consensual relations was a constant underlying factor affecting their ability to

adopt a parental role and engage in decision-making.

I try and stay very low key. To start with the little girl especially
would say , is she my new mummy? And things like that. And |
was trying to keep a step back from that because | know that’s
very unhelpful to confuse children. There are all sorts of issues

and things.’

Step-mother with two pre-school step-children

The interviewees therefore linked parental responsibility with being a parent.
Some of them did not feel able to be a parent because of the continuing
involvement of the biological parents; allied with this, they often said that they

would want it if the biological parents were dead. For example:

Question: You've said that if her mother wasn't around and
she was living with you, then it would be different?

Answer: Yeah, | would feel then that it would be a very
different role that | would have. It would then be my place to
do those things. | think that would be yeah very very different
yeah. It’s the feeling that you don’t want to undermine the
parents. | think that’s where | feel that it'’s important | suppose
that I'm there and I'm an important part of her life — but I’'m not

undermining her mum when she’s not around.
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Step-mother with one pre-school step-child

Some step-parents were concerned about their lack of legal status, even
though they felt that it would be inappropriate for them to have the decision-
making powers associated with parental responsibility. They felt that they
were in some kind of legal limbo, linked with their lack of biological status

within the family.

| have got absolutely no rights. | did used to worry about things
like that because it feels like | have no status — | don’t mean
status in terms of rights — | have no right at all if something
happens. You might have been really important in a kid’s life
but there’s nothing. You never stop being a sister or a mother
but you can stop being a step-parent. Or even if James and |
had split up, what do you do then? Even then you have no
status. And it is hard. | do wonder how much that stops people
from fully engaging because a part of you feels that to be a
parent you've got to love unequivocally or open-endedly but if
you do that the whole thing can be snatched away from you.
You really can get it snatched away from you by

circumstances that you can do nothing about.

Step-mother with two step-children for the last 13 years.
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This invisibility felt by some step-parents could be seen as a reflection of the
step-parent role. However, it can also serve to amplify the insecurity felt by
step-parents and heighten their perception of the contingent nature of their

relationship with the step-child.

C: Roles and labels

The step-parents who did not view themselves as parent were adamant that
they were not a parent but were less clear about what their role actually was.
They gave a number of different possible definitions of their role including
amongst others parent’s partner, aunt, uncle, friend, big sister, taxi driver,
facilitator and teacher. Some struggled to define their role and expressed

frustration with the shortage of vocabulary.

And you know he’ll describe me as his step-mum and I'll
describe him as my step-son because we’re also both very
clear about the fact that he’s got his mum and I’'m Rosie. And
these are different things. But neither of us have the
vocabulary to articulate it.

Step-mother with one step-child

For those step-parents who did not view themselves as parent, the shortage
of vocabulary was linked with their lack of legal status and their place within a

family that does not conform to traditional stereotypes.
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There’s a lot of good stuff that goes with it but also a lot of
hard stuff that goes with it too. The thing with a step-parent is
that feeling that your place isn’t like secure. You’re not a mum
or dad — you’re not defined in any way. I'm Andrea I’'m not
necessarily defined but then | have a big part, | play a big part
in her life. It's an odd one | think. Me and her have a very
good relationship and I'm really glad for that — it’s really nice.
Quite often she’ll say ‘| want you to do this instead of daddy. |
want you to put me to bed.’ And that’s really nice — it’'s no
reflection on him. | feel that when we are together we are a
family — we look like a family and we act like a family. But then
you’re not again. So it is a bit strange really.

Step-mother with one pre-school step-child

Interestingly, a number of the interviewees saw their role in terms of their
partner (the biological parent) rather than in terms of the child. These
interviewees did not view themselves as parent. Instead, they saw
themselves as parent’s helper. It reflected the fact that their involvement with

the step-child was by virtue of their relationship with the parent.

| would say more supportive of Dave really. More supportive of
Dave. Like | take a step back. If | need to step in where | don’t
think, | think Dave’s um struggling on maybe discipline or he’s

not, he’s getting wound up or something or they’re having an
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argument, I'll step in and | do tend to calm the situation down
and | listen to both sides of the conversation.

Step-mother with two step-children

Joe broke his leg a couple of years ago, this term... Initially |
wasn’t going to go to the hospital because again I’'m not his
mum. But | knew the grief that John [partner] would have got if
| wasn't there. So I did, to support him. But | wasn't there to
support Joe [step-child] — | was there to support John [partner].

Step-mother with one step-child

Some of the step-parents who did not view themselves as parent explained
how they had tried to create a new type of relationship with the child, a non-

parental one.

| was friendly at first. | don’t know how they viewed me — just a
friend of their dad really. But now [ just feel that | have to offer
them things that neither of their parents offer... | think my role
is the academic support person so you know the older one will
come to me and talk to me about her maths and all about her
subjects and what exams she’s got and all that sort of thing.
Maybe it’s cos I'm a teacher | don’t know. She views me as
the one to discuss that sort of thing. The younger one she
really enjoys school and is quite academic — she thinks it good
that | think that’s okay. And that seems to be my role.

Step-mother with two step-children



All of the interviewees took pleasure in describing the activities that they were
able to share with their step-child, activities in which neither biological parent

was involved.

| think the best thing for the pair of us is certain things that |
genuinely feel | brought to his life that neither of his parents
have. And most of them are about sort of interests. And cos
those are the real tangible things that he and me have er. Like
just stupid stuff like watching sport on the telly. His dad hates
sport and the two of us got really into the Olympics. We're
gonna go together. And so | think it’s that. It’s being able to
bring extra fun experiences to childhood life.

Step-mother with one step-child

The activities were often approved and supported by both biological parents
and valued by all because they gave the step-parent a special role within the

step-child’s life, one that was not necessarily linked with being a parent.

He was into amateur dramatics and singing. So yes, there was
one occasion when he was quite a bit older - he was probably
— when would this have been — when he was 14 or 15— he
was in a show with his mum and | was going over to take him
and she said well why don’t you be in it as well. So we did

that together. Yes, that was nice. And | took him to singing
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lessons. Again because my husband was often out doing the
karate in the evenings. And singing was my interest so that
tended to work. We would sing to CDs on the way and that
sort of thing so we did do things like that.

Step-mother with three step-children

B: Discussion

The interview data illustrates the day to day tensions and negotiated
adjustments of balancing the competing needs and demands of a number of
family members, across households. Respondents expressed a desire to
maintain consensual relations and tried to fashion their own role accordingly,
either taking on the role of parent if the biological parent was uninvolved or
restricting themselves to a supportive role if to do otherwise might be seen as
an attempt to usurp the biological parent. Even those who expressed
frustration with their limited decision making chose to subordinate their own
interests to those of their partner, step-child and the wider family.®? This has
implications for parental responsibility as it may suggest one of the reasons
why step-parents can seem reluctant to take steps to change their legal
position. Managing consensual relations within the reconstituted family often

takes priority over the promotion of individual interests.

It would appear that the complexities of the step-parent role are ill-suited to
fitting into a legal framework as the law’s uniform approach struggles to
acknowledge the subtle power plays within shared households.®® Indeed, it

could be argued that the legal requirement that consent must be given by all
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holders of parental responsibility for acquisition of parental responsibility by a
step-parent is superfluous. The respondents linked the adoption of a parental
role (and thereby acquisition of parental responsibility) with the involvement
or lack of involvement of the biological parent. In families where the step-
parent does not adopt a parental role, they would not seek parental
responsibility so the consent requirement is unnecessary; in families where
the step-parent does adopt a parental role and thereby parental responsibility,
the consent requirement may act as a deterrent, as the step-parent may have
concerns that, upon being contacted, the uninvolved biological parent could
start to cause difficulties. In the latter situation, there are also issues of
legitimacy: should a biological parent who has chosen to withdraw their
involvement from the child have the right to refuse consent to a grant of
parental responsibility to a step-parent who is involved with the child on a
daily basis? It could be argued that, from the perspective of the child’s welfare,
they should not. A possible justification for the consent requirement is that all
holders of parental responsibility should consent because any consequent
decision-making would be shared between all of them yet this justification is
flawed: parental responsibility does not confer a right of consultation®* as
each holder of parental responsibility has the right to act unilaterally save in a
few isolated instances such as consent to sterilisation and circumcision (Re J
(prohibited steps order: circumcision)®®, change of surname (Re PC)®® and

immunisation (Re C (Welfare of child: immunisation)®’.

Another illustration of the law being a blunt instrument is when the law seeks

to categorise step-parents, according to whether or not they are deserving of
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parental responsibility. Although this was not a quantitative study, it is still
worthy of note that the views expressed did not vary according to whether or
not the step-parent was married to the parent of the child. At present, only
married step-parents can use the provision under section 4A Children Act
1989 to seek parental responsibility by way of agreement or court order. It is
submitted that in the light of the empirical data, this may be an artificial
distinction. The nature of the step-parent’s view of their role and their desire
to have parental responsibility was influenced more by the level of
involvement of the biological parents, their living arrangements and step-

child’s age than by their own marital status.

Indeed, the interview data raises interesting questions about the structure of
allocation of parental responsibility to step-parents. At present, it is an opt-in
system. It could be argued that this system is not working given the low-take
up of parental responsibility by step-parents. However, the allocation of
parental responsibility on an automatic basis would pose significant difficulties.
Within this study, respondents were emphatic about the nature of their role
and whether or not they would feel comfortable having parental responsibility.
Based on this empirical data, it is arguable that the automatic allocation of
parental responsibility to all step-parents would not be appropriate. Such
automatic allocation would not only fail to recognise the ambivalence of the
relationship, it would also struggle to define who should be the recipients.
Even a system where parental responsibility was automatically allocated to
those with whom the child spent the majority of their week (in line with the

current system for the payment of child benefit) would be problematic as
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arguably residence alone is not reflective of a step-parent’s involvement in
the day to day life of the step-child, such is the complexity of human

relationships.

Whatever system is used to allocate parental responsibility (automatic or opt-
in), steps need to be taken to improve its usage within families living
consensually. The legal and factual situations are out of kilter as the
availability of parental responsibility has no direct link with a child’s living
situation: step-parents without parental responsibility may be caring for the
child on a daily basis (talking to teachers, signing forms and taking them for
routine medical and dental treatment) whereas biological parents with
parental responsibility may have little involvement with the child and never
use it. This causes difficulties for public authorities concerned with the child,
most notably educational and medical authorities. Regarding consent to
medical treatment, BMA Guidance states that only the holder of parental
responsibility can consent to medical treatment, if the child lacks capacity.®®
As the BMA consent tool kit states that emergency treatment can be provided
even if consent is not immediately available,® it would appear that seeking
routine medical help for the child is the most problematic for step-parents
lacking parental responsibility. However, the interview data contradicts this:
all who had sought routine medical help on behalf of the child were allowed to
do so without challenge. Regarding information from the school, this should
only be provided to a holder of parental responsibility. However, this may be
irrelevant to step-parents as under the Education Act 1996 those without

parental responsibility are not excluded as the definition of ‘parent’ includes
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any person with care of the child.” Again, a number of the interview
respondents had not encountered difficulties with their step-child’s school,
stating that they routinely attended school, exchanged information with the

teachers and signed consent forms.

Those interviewees who viewed themselves as parents wanted to be able to
carry on their parenting activities but did not have parental responsibility and
were not planning to acquire it. This apparent contradiction is made possible
by the actions of doctors and teachers, in allowing step-parents to carry on
these functions despite their lack of parental responsibility. If parental
responsibility consent requirements were enforced, step-parents would be
obliged to formalise their position. Greater awareness of parental
responsibility amongst the general population, including those who provide
services for children, is required for the system to function effectively. Within
the academic literature, concerns have been expressed about a proliferation
of parental responsibility and consequent degradation of the concept’' yet,
given the interview data and figures for the take-up of parental responsibility
by step-parents, this seems unlikely: the concept is being weakened by

underuse, not overuse.

Whether or not the interview respondents wished to seek parental
responsibility was linked to whether or not they viewed themselves as a
parent. While their view of their role was not reflective of the nature and level
of their involvement in the child’s life, it did affect their view of parental

responsibility: those who considered themselves to be parents assumed that
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they already had parental responsibility whereas the converse tended to be
true for those who did not consider themselves to be parents. The reasons
given for not wanting parental responsibility were connected with their
rejection of the label ‘parent’. The interviewees aligned parental responsibility
with the status of being a parent rather than the level of their functional
involvement. This accords with judicial views of parental responsibility and
could be said to challenge the Law Commission’s initial conception of

parental responsibility.

When made aware of the existence of parental responsibility, the
respondents associated it with the status of parenthood and, for those who
did not wish to be a parent, this was a deterrent to its acquisition. Although
not articulated by the respondents in this study, the name ‘parental
responsibility’ may serve the link the concept with the status of parenthood.
The name could be changed from ‘parental responsibility’ to ‘child
responsibility’. This would tie in with the Family Justice Review
recommendation of a ‘child arrangements order’? implemented in the
Children and Families Act 2014.”® It would focus attention on the child and
set the concept free from parenthood.”* The name would retain ‘responsibility’
in the title to emphasise the functional aspect of the concept for the benefit of
social parents. Although it would not necessarily change judicial attitudes, a
name removed from the association of rights of parenthood may serve to
influence public perception of the concept and no longer pose a potential
deterrent to its acquisition. There would remain the separate allocation of

parental status by way of adoption or by the use of parental orders (currently
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limited to surrogacy”®) or by intentional parenthood agreements as suggested
by Therese Callus’®. This would leave child responsibility as a concept

available for the functional aspects of parenting by social parents.

B: Conclusion

This article has attempted to provide a fresh perspective by way of empirical
data obtained from step-parents in order to enhance understanding of
parental responsibility. Despite carrying out day-to-day parenting, step-
parents lack automatic parental responsibility so their awareness and views
of the legal concept of parental responsibility can provide insight into the

operation of this legal concept.

The picture revealed by this research is of incongruity between the legal and
factual situations. None of the interviewee step-parents had taken steps to
obtain parental responsibility; the reasons were complex and differed
according to their identification as parent. This in turn was influenced by the
level of involvement of both biological parents and the age of the step-child at
first introduction. Some of those who viewed themselves as parent acted as
though they had parental responsibility already and were unaware that they
needed to formalise their legal position, whereas others in this group chose
the route of adoption instead of a parental responsibility order. Those who did
not view themselves as parent were not comfortable with decision-making

and were anxious not to be seen to usurp the authority of the (biological)
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parents. They sought to manage consensual relations within the extended

family rather than the consolidation of their own interests.

This study indicates that the legal framework is ill-suited to the complexities of
the step-parent role. Given the low statistics for take-up of parental
responsibility by step-parents and the views expressed by the interview
respondents in this study, it appears that the current legal framework of
parental responsibility is not working effectively. A new concept and
framework is needed that would enable medical and educational services to
recognise fully involved step-parents and allow them to determine from whom
they can obtain consent. Legal recognition and formal validation of a step-
parent’s role should be available that reflects their conception of the nature of
the role, namely not purporting to allocate the status of a parent, if that is not
what they seek, but reflecting the level of their involvement in parenting. This
would make it more likely that step-parents do seek parental responsibility
when it is needed, ensuring that the legal position of step-parents does reflect

the child’s reality.
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