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INTRODUCTION TO PAPERS ON JOHN R. COMMONS IN the 21
st

 CENTURY 

 

The four papers that follow grew out of a conversation in San Diego at the AFEE meetings in January, 

2013, in which we agreed that John R. Commons would have had some important and useful things to 

say about the financial crisis of 2007-08, the Great Recession that followed, and the ongoing failure of 

many economies to return to satisfactory function. The result of that conversation was a panel at the 

AFEE meetings in Philadelphia in 2014. One paper by Glen Atkinson and Stephen Paschall that was part 

of that panel was published in the June, 2014 issue of the JEi. The other papers are presented here. 

Each of the four papers developed from the question posed to the panelists: what would CommonƐ͛ 
have had to say about the financial crisis and subsequent failures of 21

st
 century capitalism? Four quite 

different, but overlapping, answers were given that reflect different readings of Commons as well as 

focus on different aspects of the ongoing evolution of capitalist economies. 

Sherry Kasper, in her paper on fringe banking in Tennessee, uses the work of A. Allan Schmid, who built 

upon the institutional economics of Commons, to frame her study. She writes that Commons focused on 

the way in which informal and formal institutions shaped individual action. In turn, these institutions are 

changed through use of political power, legal change, and economic policy. “ĐŚŵŝĚ͛Ɛ ĐŽŶƚƌŝďƵƚŝŽŶ ǁĂƐ ƚŽ 
build Ă ͞ƐŝƚƵĂƚŝŽŶ-structure-ƉĞƌĨŽƌŵĂŶĐĞ ŵŽĚĞů͟ ƚŽ ďĞ ƵƐĞĚ ŝŶ ĞŵƉŝƌŝĐĂů ƐƚƵĚŝĞƐ ĂƐ Ă ǁĂǇ ŽĨ ůŝŶŬŝŶŐ ͞ƚŚĞ 
rules of the game and the performance of the economyͶĂŵŽƵŶƚ͕ ŬŝŶĚ͕ ĂŶĚ ĚŝƐƚƌŝďƵƚŝŽŶ ŽĨ ǁĞůĨĂƌĞ͟ 
(Kasper, xxx). Kasper provides a detailed description of the growth of payday lending, the reasons why it 

has proven a popular alternative to bank lending, and the role that the legislature of Tennessee and 

regulatory agencies have played in shaping the arena in which individuals act.  

KĂƐƉĞƌ ǁƌŝƚĞƐ ƚŚĂƚ ͞AůƚĞƌŶĂƚŝŽŶƐ ŝŶ ƚŚĞ ǁŽƌŬŝŶŐ ƌƵůĞƐ ƚŚƌŽƵŐŚ ƚŚĞ ƵƐĞ ŽĨ ƉŽůŝƚŝĐĂů ƉŽǁĞƌ͕ the process of 

common law or the implementation of economic policy were mechanisms by which humans can change 

ŝŶƐƚŝƚƵƚŝŽŶƐ ŽǀĞƌ ƚŝŵĞ ŝŶ Ă ƐŽĐŝĂů ďĞŶĞĨŝĐŝĂů ŵĂŶŶĞƌ͟ ;ǆǆǆǆͿ͘ It is not, however, clear from her analysis of 

fringe banking in Tennessee that changes in the working rules have benefitted those who use fringe 

banking. TŚŝƐ ƐĂŵĞ ĐŽŶƚƌĂĚŝĐƚŝŽŶ ďĞƚǁĞĞŶ CŽŵŵŽŶ͛ ĞƐƐĞŶƚŝĂůůǇ ŽƉƚŝŵŝƐƚŝĐ ǀŝĞǁ ŽĨ ƚŚĞ ƉƌŽĐĞƐƐ ŽĨ 
institutional change and the outcomes of such change in recent times is reflected in the papers by Philip 

Ashton and Melody Chiong, Dymski, and Jesus Hernandez.  

Chiong, Dymski, and Hernandez ďƵŝůĚ ĨƌŽŵ CŽŵŵŽŶƐ͛ ƉƌŽƉŽƐŝƚŝŽŶ ŝŶ Legal Foundations of Capitalism, 

ƚŚĂƚ ĞĐŽŶŽŵŝĐ ĂĐƚŝǀŝƚǇ ͞ďĞŐŝŶƐ ĂŶĚ ĞŶĚƐ ǁŝƚŚ ƚŚĞ ƉƵƌĐŚĂƐĞ Žƌ ƐĂůĞ ŽĨ ŐŽŽĚƐ Žƌ ƐĞƌǀŝĐĞƐ͟ ŝŶ ĂĐĐord with 

working rules, which are both given by custom and by ever changing law. They then propose to bring 

CŽŵŵŽŶƐ͛ ďĂƐŝĐ ŵŽĚĞů͕ ŝŶ ǁŚŝĐŚ ůĂǁƐ ĂŶĚ working rules change in accord with changing perceptions of 

͞ƌĞĂƐŽŶĂďůĞ ǀĂůƵĞ͕͟ ĨŽƌǁĂƌĚ ŝŶƚŽ ƚŚĞ Ϯϭst
 century by recognizing the importance of supranational power 

ĂŶĚ ƚŽ ĂĚĚ ƚŽ ƚŚĞ ĐĂƚĞŐŽƌǇ ŽĨ ͞ŐŽŝŶŐ ĐŽŶĐĞƌŶƐ͘͟ As they explain in detail, it is no longer sufficient to think 

of the nation as the community in which reasonable values are determined. Much of their paper is an 

ĞǆƉůŽƌĂƚŝŽŶ ŽĨ ǁŚĂƚ ŚĂƉƉĞŶƐ ǁŚĞŶ ŶĂƚŝŽŶƐ ĂĐĐĞƉƚ ͞Ă ƐƵƉĞƌŝŽƌ ůĞŐĂů ƉŽǁĞƌ ŝŶ ƵƐŝŶŐ ŝƚƐ ĐŽƵƌƚƐ ƚŽ ƉƌŽƚĞĐƚ 
ŝƚƐ ĐŝƚŝǌĞŶƐ͛ ŝŶƚĞƌĞƐƚƐ͟ ;ǆǆǆǆͿ͘ 

Their second extension is similar to one proposed by Mayhew. Chiong, Dymski, and Hernandez propose 

the additŝŽŶ ŽĨ ͞ƚŚĞ ĐŽŵŵƵŶŝƚǇ͟ ĂŶĚ ƚŚĞ ͞ŚŽƵƐĞŚŽůĚ͟ ƚŽ CŽŵŵŽŶƐ͛ ůŝƐƚ ŽĨ ƚŚĞ ŝŶĚŝǀŝĚƵĂů͕ ƚŚĞ Ĩŝƌŵ͕ ĂŶĚ 
the (national) state, as key actors and recipients of actions in the ongoing evolution of 21

st
 century 



capitalism. They then use this widened and expanded lens to analyze the welfare effects (as Commons 

might have understood them) of the financial crisis and its aftermath. 

IŶ ŚĞƌ ƉĂƉĞƌ͕ MĂǇŚĞǁ ĨŽĐƵƐĞƐ ŽŶ CŽŵŵŽŶƐ͛ ĚĞƐĐƌŝƉƚŝŽŶ ŽĨ ƚŚĞ ĞǀŽůƵƚŝŽŶ ŽĨ ĞŵŝŶĞŶƚ ĚŽŵĂŝŶ ŝŶ ƚŚĞ 
United States in the late 19

th
 century as a guide to examine debates about homeowner protection in the 

U.S. today. She begins by describing current efforts to use the power of eminent domain in Richmond, 

California. Changes in the laws of eminent domain were central to Commons story of how, in the U.S., 

the definition of property changed, and with those changes how legitimate expectations of what 

property ownership meant were altered. Through time. UƐŝŶŐ CŽŵŵŽŶƐ͛ ĂŶĂůǇƐŝƐ͕ ƐŚĞ ƐƵŐŐĞƐƚƐ ƚŚĂƚ 
current conflicts between transactors and, most importantly, between ideas about what is right and 

what is wrong in application of law, could result in changes that would offer greater protection for 

households and communities from recurring financial crises. 

If Mayhew thinks that such expanded protection might result from judicial evolution, Philip Ashton, in 

ŚŝƐ ƉĂƉĞƌ ŽŶ ͞TŚĞ ĞǀŽůǀŝŶŐ JƵƌŝĚŝĐĂů “ƉĂĐĞ ŽĨ HĂƌŵͬVĂůƵĞ͟ ŝƐ ĨĂƌ ůĞƐƐ ŽƉƚŝŵŝƐƚŝĐ͘ Like Chiong, Dymski, and 

Hernandez, AƐŚƚŽŶ͕ AƐŚƚŽŶ ŝƐ ĐŽŶĐĞƌŶĞĚ ƚŚĂƚ ͞ƚŚĞ ƵŶĚĞƌůǇŝŶŐ ŽƌŐĂŶŝǌĂƚŝŽŶ ĂŶĚ ůŽŐŝĐ ŽĨ ƐƚĂƚĞ 
ŝŶƚĞƌǀĞŶƚŝŽŶ͟ ;ǆxx) have so changed in this era of neoliberalism that formal access to the legal system 

has become relatively meaningless in the face of judicial interpretation and inequality of substantive 

economic power. Ideology and great vested power may be sufficient to make irrelevant the kinds of 

contradictions in national social values that, according to Commons, would play a crucial role in 

determining legal outcomes. 

The papers do not reach consensus on what Commons might say were he alive to write about 21
st

 

century economies, but they do, we think, offer a number of questions worth asking. Commons 

champions the role of the nation state and national community as a guide to what and how we value, 

and what and how we protect. This approach to capitalism highlights the connections between the 

structure of the laws governing economic transactions and access to power over resources and 

property, on one hand, and individuals͛ and organizations͛ pursuit of their own purposes within this 

framework, on the other. Commons was optimistic that the legal foundations of capitalism could be 

governed by courts ʹ ultimately, by a Supreme Court ʹ that would resolve conflicts over rights and 

obligations by considering what outcome would most expand the wealth of the nation. In the parlance 

of game theory, courts adjudicating legal conflicts would encourage processes that generate positive-

sum outcomes and discourage zero-sum mechanisms: the former expand the national wealth available 

for sharing, while the latter simply redistribute what already exists. Commons envisioned this 

ůĂǁͬĞĐŽŶŽŵǇ ĂĚũƵĚŝĐĂƚŝŽŶ ĂƐ ŶĞŐŽƚŝĂƚŝŶŐ ƐƉĂĐĞ ĨŽƌ ͞ŐŽŝŶŐ ĐŽŶĐĞƌŶƐ͟ ƚŽ ŵĂŝŶƚĂŝŶ ƚŚĞŝƌ initiative while 

not disabling that of others.  

Our investigation has highlighted both the importance of keeping the health of the commonwealth in 

view in resolving law/economy conflicts, and also the fundamental challenges that contemporary crises 

ƐƵĐŚ ĂƐ ƚŚĂƚ ŽĨ ƐƵďƉƌŝŵĞ ůĞŶĚŝŶŐ ƉŽƐĞ ĨŽƌ ƚŚŝƐ ƉĞƌƐƉĞĐƚŝǀĞ͘ ͞GŽŝŶŐ ĐŽŶĐĞƌŶƐ͟ ŝŶ ĚŝƐƚƌĞƐƐĞĚ 
macroeconomic environments may look to zero-sum transactions to simply survive in the short run, 

leaving positive-sum growth for another day. And conflicts among the hierarchical levels of government, 

market, and law invite the use of power by agents organized at higher levels to restrict the rights of (or 

ĞǀĞŶ ƚŽ ĚŝƐĞŶĨƌĂŶĐŚŝƐĞͿ ƚŚŽƐĞ Ăƚ ůŽǁĞƌ ůĞǀĞůƐ͘ TŚĞ ƐŽǀĞƌĞŝŐŶ ŶĂƚŝŽŶ͛Ɛ ĐĂƉĂĐŝƚǇ ƚŽ ƐŚĂƉĞ ƚŚĞ ůĂǁͬĞĐŽŶŽŵǇ 
landscape in the interest of its citizens ʹ its commonwealth ʹ is now reduced, if not compromised, by 

the growth of supranational financial transactions. These essays have explored the ways in which 



redress or a balancing of interests has been sought amidst crises which, because they are wrought in the 

context of financial globalization, encompass the globalization of legal rights and obligations. Ensuring 

that the interests of the national commonwealth, not to mention the rights of the socially and 

economically vulnerable within the commonwealth, are given the consideration that Commons would 

advise should be a principle objective of economic policy formation in this post-crisis world. For while 

the subprime and other crises, as we have seen, have already posed fundamental challenges to the logic 

ŽĨ ƚŚĞ ĐŽŵŵŽŶǁĞĂůƚŚ ĂŶĚ ƚŚĞ ǀŝĂďŝůŝƚǇ ŽĨ ͞ŐŽŝŶŐ ĐŽŶĐĞƌŶƐ͟ Ăƚ ŵĂŶǇ ůĞǀĞůƐ ǁŝƚŚŝŶ ƐŽĐŝĞƚǇ͕ ĨƵƚƵƌĞ Đƌises 

will undoubtedly bring the need for a fair and sustainable resolution of the law/economy nexus into 

even sharper focus. 

 

 

 

 

 

 

 

 


