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Contracting the Commonwealth: John R. Commons and Neoliberal Financial 

Crises 
 

Melody Chiong, Gary A. Dymski, and Jesus Hernandez 

 

Melody Chiong is director of research at Paul C. Hudson Consulting, Los Angeles. Gary A. Dymski 

is a professor of applied economics at Leeds University Business School (UK). Jesus Hernandez is 

a lecturer in sociology at the University of California-Davis. 

 

This essay aS;ヮデゲ Cﾗﾏﾏﾗﾐゲげs model of the legal foundations of capitalism to the 

peculiar circumstances of the neoliberal era. So doing provides a lens for seeing 

clearly the steady erosion of state capacity to protect the commonwealth, even 

in a nation with a hegemonic currency. Our focus here is on the links between 

デｴW さデヴｷヮﾉW Iヴｷゲｷゲざ ﾗa デｴW ヱΓΒヰゲ ;ﾐS デｴW ゲ┌HヮヴｷﾏW ;ﾐS aﾗヴWIﾉﾗゲ┌ヴW Iヴｷゲｷゲ ﾗa デｴW 
2000s. We show how Brady bonds, after being used to resolve the Latin 

American debt crisis in the 1980s, provided a governing contractual context for 

subprime lending に and as such constrained the capacity of the American 

government to respond to a crisis that preyed on the vulnerable, undercut 

community life, and contracted the commonwealth.  

 

Keywords:  John R. Commons, commonwealth, subprime and foreclosure crisis, Brady 

bonds, financial crisis, neoliberal era, securitization 

 

JEL: B15, B25, B52, G01, G18, H10  

 

Why have economists paid so little attention to the consequences of financial crises? Financial 

forces are pressuring sovereign governments worldwide to privilege the needs of globally 

mobile capital over any efforts to restore the welfare of their citizens, even the vulnerable. In 

the United States, a strangely invisible foreclosure crisis ね along with substantial fiscal strain on 

many cities and towns ね has followed the subprime meltdown. In Europe, the suffering of 

those without shelter or medical care, and the plight of the jobless young, have been largely 

ignored in the post-crisis period. Lest this inattention seem callous, we can note that it has 

become par for the course in a neoliberal era of deregulation, privatization, and reduced public 

ゲWヴ┗ｷIWゲく Hﾗ┘ ﾏ;ﾐ┞ WIﾗﾐﾗﾏｷゲデゲ ヮ;ｷS ;ﾐ┞ ;デデWﾐデｷﾗﾐ デﾗ デｴW さﾉﾗゲデ SWI;SWざ デｴ;デ aﾗﾉﾉﾗ┘WS デｴW ヱΓΒヲ 
Latin American debt crisis? It has become normal to view sovereign governments as bearing 

ultimate responsibility for economic crises. National governments can, at best, not impede 

ﾐ;デｷﾗﾐ;ﾉ WIﾗﾐﾗﾏｷWゲげ WaaｷIｷWﾐデ ;Sﾃ┌ゲデﾏWﾐデゲ デﾗ ゲｴﾗIﾆゲく TｴﾗゲW ┘ｴﾗ ﾉﾗゲデ ｴﾗﾏWゲ ゲｴﾗ┌ﾉS ﾐﾗデ ｴ;┗W 
been able to buy them. Those dependent on the state for their survival should not be. Those 

without jobs are victims of an insufficiently flexible labor market. 

In Legal Foundations of Capitalism ふヱΓヲヴぶが Jﾗｴﾐ ‘く Cﾗﾏﾏﾗﾐゲげゲ aﾗI┌ゲ ﾗﾐ デｴW ゲﾗ┗WヴWｷｪﾐ 
ゲデ;デWげゲ IWﾐデヴ;ﾉ ヴﾗﾉW ｷﾐ ﾗ┗Wヴseeing market transactions provides a definitive corrective to this 

neoliberal approach. Market processes are seen as historically specific and institutionally 

embedded, not autonomous. National law defines the nature and limits of the transactions that 
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define the rights, duties, liberties, and exposures to risk of the parties participating therein. This 

structures the hierarchy of rights and obligations in the economic realm. In this vision, 

government is not a deus ex machina operating outside the logic of the market. Instead, the 

sovereign state, and its courts of law, define the very substance of market exchange in the 

IﾗﾐデW┝デ ﾗa デｴW ゲﾗIｷWデ┞げゲ ｪﾗ┗Wヴﾐｷﾐｪ Iﾗﾐゲデｷデ┌デｷﾗﾐく  
TｴW ﾉｷﾏｷデゲ デﾗ ヮWヴﾏｷゲゲｷHﾉW デヴ;ﾐゲ;Iデｷﾗﾐゲが ｷﾐ デ┌ヴﾐが ｴWﾉヮ デﾗ ゲｴ;ヮW デｴW さ┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWゲざ ﾗa デhe 

さｪﾗｷﾐｪ IﾗﾐIWヴﾐゲざ ね the households, firms, and states ね that undertake economic activities. In 

Cﾗﾏﾏﾗﾐゲげゲ ┗ｷゲｷﾗﾐが デｴW ゲﾗ┗WヴWｷｪﾐ ﾐ;デｷﾗﾐ ;ﾐS ｷデゲ Iﾗ┌ヴデゲ SWIｷSW ﾗﾐ ┘ｴ;デ WIﾗﾐﾗﾏｷI デヴ;ﾐゲ;Iデｷﾗﾐゲ 
are permissible by considering whether they serve any public interest, and, specifically, 

whether they protect or enhance the commonwealth of the people of the nation. The idea of 

the commonwealth, for which the state is responsible, provides an ethical (and legal) reference 

point for evaluating the (societal) gains or losses from letting any set of economic processes go 

forward.  

Cﾗﾏﾏﾗﾐゲげゲ ｷﾐゲデｷデ┌デｷﾗﾐ;ﾉｷゲデ approach then emphasizes the core role of the sovereign state 

in guiding the people who depend on it through whatever challenges they collectively confront. 

Seen through this lens, the neoliberal view of the state as a source of shocks or adjustment 

inefficiencies is itself the product of the crises that have beset capitalist economies in the past 

several decades. Neoliberal-era crises that have put the meaning of sovereignty itself into 

question can be seen as calling forth a renewal of sovereign power, not its further decimation. 

TｴW ヱΓΒヰゲ さデヴｷヮﾉW Iヴｷゲｷゲがざ デｴW ヲヰヰΑに2008 U.S. subprime mortgage crisis, and the subsequent 

Eurozone crisis, have all forced sequential shifts in the rights, duties, liberties, and exposure to 

risk of all the agents involved, directly or indirectly: lenders and borrowers, banks and wealth-

ﾗ┘ﾐWヴゲが ﾐ;デｷﾗﾐ ゲデ;デWゲが ;ﾐS デｴWゲW ﾐ;デｷﾗﾐ ゲデ;デWゲげ Iｷデｷ┣Wﾐゲ ;ﾐS ヴWゲｷSWﾐデゲく TｴWゲW ゲｴｷaデゲ ｴ;┗W 
expanded the freedom of action ね the liberties ね of lenders and wealth-owners and banks, 

while reducing the rights and assets of vulnerable households and the communities in which 

they reside. Shifting legal and economic practices, linked to power asymmetries, have forced 

sovereigns to focus on preserving orderly financial markets and on protecting the legal rights of 

the owners of claims on abstract cash flow. From a Commons perspective, states that should be 

protecting the commonwealth of their citizens have been forced to contract it. From a 

ﾐWﾗﾉｷHWヴ;ﾉ ヮWヴゲヮWIデｷ┗Wが ゲデ;デWゲげ Iﾗﾐデヴ;Iデｷﾐｪ ヴﾗﾉW ｷﾐ デｴW ｪﾗ┗Wヴﾐ;ﾐIW of market allocations is in 

accordance with natural economic order. 

Tｴｷゲ Wゲゲ;┞ ;S;ヮデゲ Cﾗﾏﾏﾗﾐゲげゲ ﾏﾗSWﾉ ﾗa デｴW ﾉWｪ;ﾉ aﾗ┌ﾐS;デｷﾗﾐゲ ﾗa I;ヮｷデ;ﾉｷゲﾏ デﾗ デｴW ヮWI┌ﾉｷ;ヴ 
circumstances of the neoliberal era. So doing provides a lens for seeing clearly the steady 

erosion of state capacity to protect the commonwealth, even in a nation with a hegemonic 

I┌ヴヴWﾐI┞く O┌ヴ aﾗI┌ゲ ｴWヴW ｷゲ ﾗﾐ デｴW ﾉｷﾐﾆゲ HWデ┘WWﾐ デｴW さデヴｷヮﾉW Iヴｷゲｷゲざ ﾗa デｴW ヱΓΒヰゲ ;ﾐS デｴW 
subprime mortgage crisis of the 2000s. We show how Brady bonds, after being used to resolve 

the Latin American debt in the 1980s, provided a governing contractual context for subprime 

lending, and as such constrained the capacity of the American government to respond to a 

crisis that preyed on the vulnerable, undercut community life, and contracted the 

commonwealth.  

 

Commons on the Economy, Commonwealth, and Finance 

 

In Legal Foundations of Capitalism, Commons begins his analysis by making a key distinction ね 
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for our consideration of global finance ね between real economic activity and the reduction of 

デｴ;デ ;Iデｷ┗ｷデ┞ デﾗ ;ﾐ ;Hゲデヴ;Iデｷﾗﾐく OﾐW ﾗa ｴｷゲ W┝;ﾏヮﾉWゲ ｷゲ HWデ┘WWﾐ デｴW ゲ┌ﾏ ﾗa ┗;ﾉ┌W ﾗa ; H┌ゲｷﾐWゲゲげゲ 
;ゲゲWデゲ ;ﾐS ｷデゲ ゲデ;デ┌ゲ ;ゲ ; さｪﾗｷﾐｪ IﾗﾐIWヴﾐくざ1 While classical and neoclassical economic theories 

are concerned with the former problem, Commons focuses on the tension between the two. As 

ｴW ゲ┌IIｷﾐIデﾉ┞ ヮ┌デゲ ｷデが さ[e]conomic theory began with a Commodity as its ultimate scientific unit, 

デｴWﾐ ゲｴｷaデWS デﾗ ; FWWﾉｷﾐｪが ｷﾐ ﾗヴSWヴ デﾗ W┝ヮﾉ;ｷﾐ ; Tヴ;ﾐゲ;Iデｷﾗﾐ ┘ｴｷIｴ ｷゲ ｷデゲ ヮヴ;IデｷI;ﾉ ヮヴﾗHﾉWﾏざ 
(Commons 1924, 5).   

His rationale arises from his historically informed institutionalism:   

 

“デ;ヴデｷﾐｪ ぐ ┘ｷデｴ ｷﾐSｷ┗ｷS┌;ﾉゲ ヴ;デｴWヴ デｴ;ﾐ デｴW ┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWゲ ﾗa ｪﾗｷﾐｪ IﾗﾐIWヴﾐゲが ぷヴW┗WヴゲWSへ 
the historical and the causal sequence ぐ デｴW ｷﾐaWヴWﾐIW ｷゲ デｴ;デ デｴW ┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWゲ ┘WヴW 
designed by a rational being for the protection of the preexisting rights and liberties of 

individuals. But, as a matter of fact, the notion of individual rights is historically many 

デｴﾗ┌ゲ;ﾐSゲ ﾗa ┞W;ヴゲ ゲ┌HゲWケ┌Wﾐデ デﾗ デｴW a┌ﾉﾉ SW┗WﾉﾗヮﾏWﾐデ ﾗa ┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWゲ ぐ ぷ┘ｴｷIｴへ ;ヴW 
designed primarily to keep the peace and promote collective action and only 

secondarily to protect rights and liberties. (Commons 1924, 137) 

 

Cﾗﾏﾏﾗﾐゲげゲ ｷﾐデWヴWゲデ IWﾐデWヴゲ ﾗﾐ ゲﾗIｷWデｷWゲ ｷﾐ ┘ｴｷIｴ ┗ｷヴデ┌;ﾉﾉ┞ ;ﾉﾉ ┘W;ﾉデｴ デ;ﾆWゲ デｴW aﾗヴﾏ ﾗa 
privately owned or state-managed property. He asserts that transactions define economic 

behavior in any epoch. All activity of any going concern begins and ends with the purchase or 

ゲ;ﾉW ﾗa ｪﾗﾗSゲ ﾗヴ ゲWヴ┗ｷIWゲが ;ﾐS デｴｷゲ IﾗﾐIWヴﾐげゲ ┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWゲ ﾏ┌ゲデ Iﾗﾐaﾗヴﾏ デﾗ デｴW ヴ┌ﾉWゲが 
obligations, and rights arising from the transactions it undertakes. Transactions are shaped by 

systems of law. The Anglo-AﾏWヴｷI;ﾐ Iﾗ┌ﾐデヴｷWゲ ┌ゲW デｴW さIﾗﾏﾏﾗﾐ-law method of making law by 

デｴW SWIｷゲｷﾗﾐ ﾗa Sｷゲヮ┌デWゲざ ふCﾗﾏﾏﾗﾐゲ ヱΓンヱが ヶヵヱぶく Ia Sｷゲヮ┌デWゲ ;ヴｷゲWが ヮ;ヴデｷWゲ デｴ;デ I;ﾐﾐﾗt agree will 

turn to the courts to organize sanctions. The U.S. Supreme Court thus sits at the apex of the 

economy. It declares constitutional what it finds to be reasonable. Commons derives his theory 

of institutional economics from the decisions of the S┌ヮヴWﾏW Cﾗ┌ヴデく さぷTへｴW WIﾗﾐﾗﾏｷゲデゲ ┘Wﾐデ ﾗaa 
on theories of happiness, but courts and lawyers continued on the theory of the common law 

ﾗa Eﾐｪﾉ;ﾐS ;ﾐS AﾏWヴｷI;ざ ふCﾗﾏﾏﾗﾐゲ ヱΓンヶが ヲンΑぶく Fﾗヴ Cﾗﾏﾏﾗﾐゲが デｴWﾐが WIﾗﾐﾗﾏｷI デｴWﾗヴ┞ ｴ;ゲ デﾗ 
HW H;ゲWS ﾗﾐ デｴW ヴWﾉ;デｷﾗﾐゲｴｷヮ ﾗa さﾏ;ﾐ デﾗ ﾏ;ﾐがざ ﾐﾗデ さﾏ;ﾐ デﾗ ﾐ;デ┌ヴWくざ B┌デ ｷデ ｷゲ さヴW;ゲﾗﾐ;HﾉW 
┗;ﾉ┌Wがざ ﾐﾗデ さﾉ;Hﾗヴ ┗;ﾉ┌Wざ ﾗヴ さ┌デｷﾉｷデ┞ざ デｴ;デ I;ﾐ ｪヴﾗ┌ﾐS ｷﾐゲデｷデ┌デｷﾗﾐ;ﾉ WIﾗﾐﾗﾏｷIゲ ;ゲ デｴW aｷWﾉS ﾗa 
さﾏW;ゲ┌ヴ;HﾉW ヴｷｪｴデゲが S┌デｷWゲが ﾉｷHWヴデｷWゲが ;ﾐS W┝ヮﾗゲ┌ヴWゲ デﾗ デｴW ﾉｷHWヴデｷWゲ ﾗa ﾗデｴWヴゲざ ふCﾗﾏﾏﾗﾐゲ ヱΓンヶが 
242). 

さ‘W;ゲﾗﾐ;HﾉW ┗;ﾉ┌Wざ SﾗWゲ ﾐﾗデ ;ヴｷゲW aヴﾗﾏ ;ﾐ┞ ｷﾐSｷ┗ｷS┌;ﾉげゲ ┗ｷW┘が H┌デ ｷﾐゲデW;S SWヴｷ┗Wゲ aヴﾗﾏ さデｴW 
Cﾗ┌ヴデげゲ SWIｷゲｷﾗﾐ ﾗa ┘ｴ;デ ｷゲ ヴW;ゲﾗﾐ;HﾉW ;ゲ HWデ┘WWﾐ ヮﾉ;ｷﾐデｷaa ;ﾐS SWaWﾐS;ﾐデく Iデ ｷゲ ﾗHﾃWIデｷ┗Wが 
ﾏW;ゲ┌ヴ;HﾉW ｷﾐ ﾏﾗﾐW┞が ;ﾐS Iﾗﾏヮ┌ﾉゲﾗヴ┞ざ ふCﾗﾏﾏﾗﾐゲ ヱΓンヶが ヲヴヴぶく  さHWﾐIW ｷデ ｷゲ ﾐﾗデ デｴWories that 

ﾏ┌ゲデ HW ﾗHW┞WSき ｷデ ｷゲ SWIｷゲｷﾗﾐゲ ぐ デｴW SWIｷゲｷﾗﾐ ｷゲ ; aｷ;デ ﾗa ゲﾗ┗WヴWｷｪﾐデ┞ざ ふCﾗﾏﾏﾗﾐゲ ヱΓンヶが ヲヴヵぶく 
The court decisions of this sovereign define what is fair, and generate space in which willing 

buyers and sellers can find one another. These decisions also structure rules of four kinds, 

┘ｴｷIｴ SWﾉｷﾏｷデ デｴW ;Iデｷﾗﾐゲ ﾗa ｷﾐSｷ┗ｷS┌;ﾉゲ ;ﾐS ﾗa ｪﾗｷﾐｪ IﾗﾐIWヴﾐゲぎ さ; ヴ┌ﾉW ﾗa Iﾗﾏヮ┌ﾉゲｷﾗﾐが ﾗヴ duty ぐ 
[then one that defines] what the individual can Sﾗ ぐ ｷデ ｷゲ ; ヴ┌ﾉW ﾗa ;┌デｴﾗヴｷ┣;デｷﾗﾐが ﾗヴ ヴｷｪｴデ ぐ [a 

third defining] what he cannot do ... [it leaves him] in a condition of exposure ﾗヴ S;ﾐｪWヴ ぐ ぷ;ﾐSが 
lastly, a rule that] tells what he may Sﾗ ぐ ｷデ ｷゲ ; ヴ┌ﾉW ﾗa ヮWヴﾏｷゲゲｷﾗﾐが デｴ;デ ｷゲが liberty ぐざ ふCﾗﾏﾏﾗﾐゲ 
1924, 147-148). 
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Cﾗﾏﾏﾗﾐゲ ゲWWゲ さデｴヴWW デ┞ヮWゲ ﾗa ヮWヴゲﾗﾐゲが デｴW Iｷデｷ┣Wﾐが デｴW ヮヴｷ┗;デW IﾗﾐIWヴﾐが ;ﾐS デｴW ゲデ;デWざ 
(Commons 1924, 150).2 E;Iｴが ;ゲ ; ｪﾗｷﾐｪ IﾗﾐIWヴﾐが さｷゲ ﾏﾗヴW デｴ;ﾐ ;ﾐ Wﾐデｷデ┞が ｷデ ｷゲ IﾗﾉﾉWIデｷ┗W ;Iデｷﾗﾐ 
ぐ ｷデ ｷゲ デｴW ┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWゲ デｴ;デ SWIｷSW デｴW Sｷゲヮ┌デWゲ ;ﾐS ﾆWWヮ デｴW ﾏ;ゲゲ デﾗｪWデｴWヴ ｷﾐ ゲ┌ヮヮﾗヴデ ﾗa デｴW 
ヴ┌ﾉWゲざ ふCﾗﾏﾏﾗﾐゲ ヱΓヲヴが ヱヵヲぶく “ﾗが ｷﾐゲデｷデ┌デｷﾗﾐ;ﾉ WIﾗﾐﾗﾏｷIゲ ｷゲ ; さﾐ;デｷﾗﾐ;ﾉｷゲデ デｴWﾗヴ┞ ﾗa ┗;ﾉ┌Wがざ ; 
さIﾗﾉﾉWIデｷ┗W ;Iデｷﾗﾐ ｷﾐ Iﾗﾐデヴﾗﾉ ﾗa ｷﾐSｷ┗ｷS┌;ﾉ ;Iデｷﾗﾐざ (Commons 1936, 246). The nation is defined as 

; ヮ┌HﾉｷIが ┘ｴｷIｴ IﾗﾉﾉWIデｷ┗Wﾉ┞ ヮﾗゲゲWゲゲWゲ ;ﾐS ﾐ┌ヴデ┌ヴWゲ デｴW ﾐ;デｷﾗﾐげゲ ┘W;ﾉデｴぎ 
 

The public is not any particular individual, it is a classification of activities in the body 

politic deemed to be of value to the rest of the public, rather than a classification of 

ｷﾐSｷ┗ｷS┌;ﾉゲく Aﾐ┞ﾗﾐW ┘ｴﾗ IﾗﾏWゲ ;ﾉﾗﾐｪ さｷﾐSｷaaWヴWﾐデﾉ┞がざ ;ﾐS ｪWデゲ ｴｷﾏゲWﾉa ｷﾐデﾗ ; ヮﾗゲｷデｷﾗﾐ 
where he might perform that class of activity, is the public. His private interests, when 

he gets in that position, are deemed identical with the public interest. (Commons 

1924, 329) 

 

It is apparent that Commons views the economy neither through the lens of class conflict 

or owner-manager conflict. His hope, embedded in his analytics, is that every member of the 

public can add to the value of goods and services exchanged, thus earning their just desserts 

;ﾐS IﾗﾐデヴｷH┌デｷﾐｪ デﾗ さデｴW ﾏ;ゲゲ デﾗｪWデｴWヴ ｷﾐ ゲ┌ヮヮﾗヴデ ﾗa デｴW ヴ┌ﾉWゲくざ HW ｷﾐtroduces the distinction 

HWデ┘WWﾐ ┘W;ﾉデｴ ;ﾐS Iﾗﾏﾏﾗﾐ┘W;ﾉデｴが ┘ｷデｴ デｴW ﾉ;デデWヴ デWヴﾏ ヴWヮヴWゲWﾐデｷﾐｪ デｴW ゲ┌ﾏ ﾗa デｴW Iｷデｷ┣Wﾐゲげ 
ヮヴｷ┗;デW IﾗﾐIWヴﾐゲ ;ﾐS デｴW ゲデ;デWげゲ ┘W;ﾉデｴく Iデ ｷゲ デｴW ﾐ;デｷﾗﾐげゲ ;ゲゲWデが デﾗ ┘ｴｷIｴ ;ﾉﾉ ゲｴﾗ┌ﾉS IﾗﾐデヴｷH┌デWぎ 
さTｴW H;ゲｷI ヮヴｷﾐIｷヮﾉW ﾗa デｴW Iﾗﾏﾏﾗﾐ┘W;ﾉデｴ ぐ ぷ┘;ゲへ LWデ ;ﾐ┞ ヮWヴゲﾗﾐ ｪWデ ヴｷIｴ ｷﾐ ゲﾗ a;ヴ ;ゲ ｴW 
enriches the commonwealth, but not insofar as he merely extracts private wealth from the 

Iﾗﾏﾏﾗﾐ┘W;ﾉデｴざ ふCﾗﾏﾏﾗﾐゲが ヱΓヲヴが ヲヲΑぶく 
Wｴ;デ I;ﾐ Sｷゲデ┌ヴH デｴｷゲ ｴ;ヴﾏﾗﾐ┞ ﾗa ｷﾐデWヴWゲデゲ ｷゲ デｴW W┝WヴIｷゲW ﾗa ヮﾗ┘Wヴく TｴW さヮﾗ┘Wヴ デﾗ 

┘ｷデｴｴﾗﾉS ﾗヮヮﾗヴデ┌ﾐｷデｷWゲ ｷゲ WIﾗﾐﾗﾏｷI ヮﾗ┘Wヴが ;ﾐS ;ゲゲﾗIｷ;デWS ヮﾗ┘Wヴ ｷゲ ｪﾗ┗WヴﾐﾏWﾐデざ ふCﾗﾏﾏﾗﾐゲ 
1924, 320).  In an extended discussion (Commons 1924, chapter 2), Commons contrasts power 

and opportunity, and argues that when economic power is used to extract an extra margin from 

others, then the income earned does not expand the commonwealth. Such power must be 

ヴWゲデヴ;ｷﾐWS H┞ デｴW Iﾗ┌ヴデゲ ふデｴW さ;ゲゲﾗIｷ;デWS ヮﾗ┘Wヴざぶが W┗Wﾐ デｴﾗ┌ｪｴ ｷデ ヴWS┌IWゲ デhe liberty of those 

firms or individuals so as to maximize opportunity. In effect, those who have positional power, 

ｷﾐ Cﾗﾏﾏﾗﾐゲげゲ ┗ｷW┘が ﾏ┌ゲデ HW ｷﾐS┌IWS デﾗ aﾗI┌ゲ ﾗﾐ ;Iデｷ┗ｷデｷWゲ デｴ;デ ｷﾐIヴW;ゲW デｴW Iﾗﾏﾏﾗﾐ┘W;ﾉデｴ 
instead of on activities that restrict the opportunities of less advantageously placed agents.   

 

Commons on the Regulation of Banking and Finance 

 

Commons does not directly discuss the problem of power in finance in Legal Foundations, 

owing largely to his chosen analytical schema. He argues that Western economies have passed 

sequentially through three stages: (i) an agricultural stage, based on landlord and tenant 

relations; (ii) a commercial stage, based on the creditor and debtor; and (iii) an industrial stage, 

based on employer and employee. He does analyze credit in a 1937 essay that intervenes in a 

SWH;デW ;Hﾗ┌デ ;ゲヮWIデゲ ﾗa Jﾗｴﾐ M;┞ﾐ;ヴS KW┞ﾐWゲげゲ General Theory (1936). Commons criticizes the 

argument that the economic system can achieve reequilibration through downward-flexible 

prices and a passive set of adjustments facilitated by the banking system. This idea of the 

economy as a self-;Sﾃ┌ゲデｷﾐｪ ﾏ;IｴｷﾐW Iﾗﾐデヴ;ゲデゲ ┘ｷデｴ Cﾗﾏﾏﾗﾐゲげゲ ｷﾐゲｷゲデWﾐIW ﾗﾐ ┗ｷW┘ｷﾐｪ デｴW 
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economy as a nexus of contracts. He attacks the passive role that many economists assign to 

credit in ecﾗﾐﾗﾏｷI ;ﾐ;ﾉ┞ゲｷゲく HW ﾗHゲWヴ┗Wゲ デｴ;デ IヴWSｷデ ｷゲ ﾐﾗデ ; さaﾉﾗ┘ざぎ さｷデ ｷゲ ;ﾐ ;Iデｷ┗W ﾃﾗｷﾐデ IヴW;デｷﾗﾐ 
H┞ Iﾗﾐデヴ;Iデゲ ﾗa IヴWSｷデゲ ;ﾐS SWHｷデゲ デﾗ HW ﾉｷケ┌ｷS;デWS H┞ ヮ;┞ﾏWﾐデゲざ ふCﾗﾏﾏﾗﾐゲ ヱΓンΑが ヶΒヵぶく  

Cﾗﾏﾏﾗﾐゲ ;ヮヮヴﾗ┗ｷﾐｪﾉ┞ IｷデWゲ KW┞ﾐWゲげゲ ふヱΓンヶが Βヱぶ ヴWﾏ;ヴﾆ デｴ;デ ｷデ ｷゲ ;ﾐ さﾗヮデｷI;ﾉ ｷﾉﾉ┌ゲｷﾗﾐざ デｴ;デ 
デｴW デ┘ﾗ ;Iデゲ ﾗa ゲ;┗ｷﾐｪ ;ﾐS IヴWSｷデ ;ヴW ﾗﾐWく HW ┘ヴｷデWゲぎ さTｴｷゲ ｷゲ ; デ┘ﾗ ゲｷSWS デヴ;ﾐゲ;Iデｷﾗﾐ ﾗa H┌┞Wヴ 
;ﾐS ゲWﾉﾉWヴが ﾏ;SW ヮﾗゲゲｷHﾉW H┞ デｴW ﾉWｪ;ﾉ ｷﾐ┗Wﾐデｷﾗﾐ ﾗa ﾐWｪﾗデｷ;Hｷﾉｷデ┞ ﾗa SWHデゲがざ ;ﾐS デｴWゲW ;ヴW 
さ;Iデｷ┗Wざ WﾉWﾏWﾐデゲ ﾗa デｴW WIﾗﾐﾗﾏ┞が aﾗヴ ┘ｴｷIｴ さぷaへﾗヴWI;ゲデゲ ﾗa デｷﾏW ;ヴW ﾗa デｴWｷヴ WゲゲWﾐIWざ 
(Commons 1937, 685-686). Commons comments that the active view he shares with Keynes 

has rightfully led to the strict regulation of finance:  

 

Credit regulation in America has already reached into almost every detail of the private 

banking business. No other business man is entitled to complain more strenuously 

than the banker against government interference. This public control is coming to be 

more or less guided with reference to its effects on the general levels of securities and 

commodity prices. (Commons 1937, 689-690) 

 

T;ﾆｷﾐｪ ; さﾉ;ｷゲゲW┣-a;ｷヴWざ ;ヮヮヴﾗ;Iｴ ┘ｷﾉﾉ WﾐSが ｴW ┘ヴｷデWゲが ｷﾐ さ; ヴ;デｴWヴ ヮ;デｴWデｷI ;ヮヮW;ﾉ デﾗ Hｷｪ 
H┌ゲｷﾐWゲゲ ┗ﾗﾉ┌ﾐデ;ヴｷﾉ┞ デﾗ ヴWS┌IW ヮヴｷIWゲく TｴW ヮ┌ヴW ﾉﾗｪｷI ﾗa デｴW ;ヴｪ┌ﾏWﾐデ ｷゲ ｷﾐWゲI;ヮ;HﾉWく ぐ 
Apparently in all fields the business men must actively be taught their own business by 

government through compulsory school attendance. This education includes the field of credit 

ヴWｪ┌ﾉ;デｷﾗﾐざ ふCﾗﾏﾏﾗﾐゲ ヱΓンΑが ヶΓヲぶく HWヴWが ┘W ゲWW Cﾗﾏﾏﾗﾐゲ IﾉW;ヴﾉ┞ ;ヮヮﾉ┞ｷﾐｪ デｴW ｷﾐゲデｷデ┌デｷﾗﾐ;ﾉｷゲデ 
logic of Legal Foundations: Namely, economic theory that ignores the core characteristics of the 

really existing economy leads to self-deception and public policies destructive to the 

Iﾗﾏﾏﾗﾐ┘W;ﾉデｴく Wヴｷデｷﾐｪ デｴヴWW ┞W;ヴゲ ;aデWヴ デｴW Fヴ;ﾐﾆﾉｷﾐ DWﾉ;ﾐﾗ ‘ﾗﾗゲW┗Wﾉデげゲ ヱヰヰ-day New Deal 

ヴWaﾗヴﾏゲが Cﾗﾏﾏﾗﾐゲげゲ SWゲIヴｷヮデｷﾗﾐ ﾗa さヮ┌HﾉｷI Iﾗﾐデヴﾗﾉざ ﾗa H;ﾐﾆｷﾐｪ ｷﾏヮﾉｷWゲ ｴｷゲ IﾗﾐIWヴﾐ ﾗ┗Wヴ H;ﾐﾆゲげ 
abuse of their economic power. Yet, he does not elaborate.   

 

National Power, Supranational Power, Community, Household 

 

Cﾗﾏﾏﾗﾐゲげゲ ;ﾐ;ﾉ┞ゲｷゲ ;ﾉﾉﾗ┘ゲ ┌ゲ デﾗ ;ﾐ;lyze finance and crises rooted in credit market 

breakdowns from the perspective of the interest of the nation in building its commonwealth 

and in suppressing excessive economic power through the power of its courts. To adapt his 

argument for our purpose, we must extend it in two directions.  

First, Commons does not touch on the problem of supranational economic power. He 

argues that sovereign powers, once they have established rights in property in a nation, can 

W┝ヮ;ﾐS WｷデｴWヴ H┞ さIﾗﾐケ┌Wゲデ ﾗヴ ヮ┌ヴIｴ;ゲWくざ さB┞ international treaties it opens up opportunities 

and enforces the bargains of its citizens in all parts of the world. By military preparedness and 

SWaWﾐゲW ｷデ ヮWヴヮWデ┌;デWゲ デｴWゲW Iﾗﾐケ┌Wゲデゲが ヮ┌ヴIｴ;ゲWゲが ;ﾐS ヮWﾐWデヴ;デｷﾗﾐゲざ ふCﾗﾏﾏﾗﾐゲ ヱΓヲヴが ンΒヶぶく 
He terms the latter ね さヮﾗﾉｷデｷI;ﾉ W┝ヮ;ﾐゲｷﾗﾐがざ ｷﾐ Iﾗﾐデヴ;ゲデ デﾗ さヮﾗﾉｷデｷI;ﾉ WIﾗﾐﾗﾏ┞ざ ね the economic 

relations of the nation as it is. In effect, he does not anticipate any legal power superior to the 

nation-state, which is any transactions that the laws of the state cannot shape in protection of 

its commonwealth.  

Overlooked here is the global expansion of financial relations, across borders, by firms that 

resist national control and, yet, have the capacity to inflict great losses on the nations that 
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charter them. Commons would not be surprised that the worldwide spread of contractual 

claims on securitized loans and on contingent claims in spot, futures, and derivatives markets 

could expose nations and their commonwealths to great risk. What would alarm him is the view 

that the natｷﾗﾐ ﾏ┌ゲデ ;Sﾏｷデ デﾗ ; ゲ┌ヮWヴｷﾗヴ ﾉWｪ;ﾉ ヮﾗ┘Wヴ ｷﾐ ┌ゲｷﾐｪ ｷデゲ Iﾗ┌ヴデゲ デﾗ ヮヴﾗデWIデ ｷデゲ Iｷデｷ┣Wﾐゲげ 
interests. 

“WIﾗﾐSが ┘W ﾐWWS デﾗ W┝デWﾐS Cﾗﾏﾏﾗﾐゲげゲ ﾐﾗデｷﾗﾐ ﾗa さｪﾗｷﾐｪ IﾗﾐIWヴﾐざ デﾗ デ┘ﾗ ;SSｷデｷﾗﾐ;ﾉ 
WIﾗﾐﾗﾏｷI ┌ﾐｷデゲぎ デｴW Iﾗﾏﾏ┌ﾐｷデ┞ ;ﾐS デｴW ｴﾗ┌ゲWｴﾗﾉSく Cﾗﾏﾏﾗﾐゲげゲ ﾉｷゲデ ﾗa さヮWヴゲﾗﾐゲざ ｷﾐcludes the 

individual, the firm, and the (national) state. This reflects perhaps the great historical sweep of 

Legal Foundations, as well as the profound events of the day in which he wrote. However, it is 

ﾉﾗｪｷI;ﾉ デﾗ ;ヮヮﾉ┞ デｴW ｷSW; ﾗa さｪﾗｷﾐｪ IﾗﾐIWヴﾐざ デﾗ Iｷties, towns, and neighborhoods, as these are 

ゲデヴ┌Iデ┌ヴWS WﾐデｷデｷWゲ デｴ;デ ゲ┌ヮヮﾗヴデ デｴW ﾐW┝┌ゲ ﾗa ┘W;ﾉデｴ ｪWﾐWヴ;デｷﾗﾐ ﾗﾐ ┘ｴｷIｴ Cﾗﾏﾏﾗﾐゲげゲ ;デデWﾐデｷﾗﾐ 
aﾗI┌ゲWゲく AﾐS ┘W ゲｴｷaデ aヴﾗﾏ Cﾗﾏﾏﾗﾐゲげゲ さｷﾐSｷ┗ｷS┌;ﾉざ デﾗ デｴW さｴﾗ┌ゲWｴﾗﾉSざ ;デ デｴW ﾏｷIヴﾗ-level, 

making explicit the gendered social relations that constitute day-to-day life. Note that because 

they slash cash flows, and thus threaten social roles and everyday survival, financial crises 

IﾉW;ヴﾉ┞ ┌ﾐSWヴI┌デ WIﾗﾐﾗﾏｷI ヴWゲｷﾉｷWﾐIW ;ﾐS IﾗﾏヮヴﾗﾏｷゲW さｪﾗｷﾐｪ IﾗﾐIWヴﾐゲざ ;デ ┗;ヴｷﾗ┌ゲ ゲI;ﾉWゲく 
 

The さTヴｷヮﾉW Fｷﾐ;ﾐIｷ;ﾉ Cヴｷゲｷゲざ ﾗa デｴW ヱΓΒヰゲ 

 

In considering financial crises, economists tend to focus on their causes ね on how faulty 

market mechanisms could lead arms-length contracts to fail ね and especially, as Carmen 

Reinhart and Kenneth Rogoff (2013) note, on the causes of sovereign debt crises that involve 

borrowing in foreign currency. Little attention is paid to the consequences of financial crises. 

But it is precisely these consequences ね the institutional developments that unfold after the 

outbreak of crisis ね that constitute our focal point here.3 

The U.S. banking system in the post-war period, and through the 1970s, was both tightly 

IﾗﾐデヴﾗﾉﾉWS ふ;ゲ ヮWヴ Cﾗﾏﾏﾗﾐゲげゲ ヱΓンΑ IﾗﾏﾏWﾐデ ｷﾐ デｴW ヮヴW┗ｷﾗ┌ゲ ゲWIデｷﾗﾐぶ ;ﾐS WIﾗﾐﾗﾏｷI;ﾉﾉ┞ 
functional. That is, most financial transactions were undertaken by insured depository 

institutions, and they largely provided credit that supported business activity and home 

purchases without excessive losses. The banking system did fall short in meeting the financial 

needs of the commonwealth (taken as a whole) in its widespread use of racial covenants and 

discriminatory practices, which left residents in minority communities with restricted access to 

working capital loans, capital, and homeownership (Chiong 2014; Dymski 2006; Hernandez 

2009). The passage of the Civil Rights Act in 1964 and of two 1970s federal acts, mandating 

community reinvestment, did increase access to credit in these excluded communities, but to a 

limited extent. 

However, before the benefits of this controlled system of finance could be shared with all 

members of the U.S. commonwealth, it was thrown into a triple crisis in the early 1980s. High 

rates of price inflation, combined with two successive recessions and unprecedentedly high 

interest rates, led to a crisis in the housing-finance system. The U.S. system for the provision of 

home-purchase loans, and for home-loan refinancing, relied on a nation-wide system of savings 

;ﾐS ﾉﾗ;ﾐ ;ゲゲﾗIｷ;デｷﾗﾐゲ ;ﾐS ゲ;┗ｷﾐｪゲ H;ﾐﾆゲ ふデｴヴｷaデゲぶく TｴWゲW ｷﾐゲデｷデ┌デｷﾗﾐゲげ H┌ゲｷﾐWゲゲ ﾏﾗSWﾉ IﾗﾐゲｷゲデWS 
of making and holding long-term mortgages that were supported by local savings deposits. As 

interest rates spiked, households pulled their savings into money-market funds. Thrifts had to 

borrow funds in the money markets to cover mortgage loan portfolios locked into much lower 
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interest rates. The thrifts were either insolvent or illiquid or both. Hasty deregulation at the 

federal and state levels led to speculative lending in some states and to runs on thrifts in two 

states (Ohio and Maryland) in 1985.  

The second two elements of the triple crisis were intertwined. Money-center banks had 

been seeking to expand their market shares since the 1960s, but, by the late 1970s, these banks 

had lost many of their larger borrowers to direct credit markets. The dramatic rise of oil prices 

in that decade pointed to the rosy prospects of developing-market economies with substantial 

resources. Most of the money-center banks led lending consortia that competed to expand 

lending in Latin America. One, Continental Illinois of Chicago, focused its attention on Penn 

“ケ┌;ヴW B;ﾐﾆ ｷﾐ Oﾆﾉ;ｴﾗﾏ;が ┘ｷデｴ ﾗ┗Wヴ ガヱ Hｷﾉﾉｷﾗﾐ ﾉﾗ;ﾐ ヮ;ヴデｷIｷヮ;デｷﾗﾐゲ ｷﾐ デｴW Uく“く さﾗｷﾉ ヮ;デIｴざ ゲデ;デWゲ 
of Oklahoma, Louisiana, and Texas. In 1982, falling oil prices and spiking interest rates burst the 

さﾗｷﾉ ヮ;デIｴざ ゲデ;デWゲげ H┌HHﾉWゲく Tｴｷゲ ﾉWS デﾗ デｴW J┌ﾉ┞ a;ｷﾉ┌ヴW ﾗa PWﾐﾐ “ケ┌;ヴW B;ﾐﾆ ;ﾐS MW┝ｷIﾗげゲ A┌ｪ┌ゲデ 
default in 1982. By the end of the same year, a sovereign debt crisis had spread to six Latin 

American nations. 

The resolution of this triple crisis involved two deviations from Cﾗﾏﾏﾗﾐゲげゲ ┗ｷゲｷﾗﾐ ﾗa 
governance of the national commonwealth. The first was triggered when the Federal Deposit 

Insurance Corporation (FDIC) provided temporary assistance to Continental Illinois after this 

bank experienced an electronic bank-run in May 1984. TｴW FDIC ｷﾐデWヴ┗WﾐWS ┌ﾐSWヴ ;ﾐ さOヮWﾐ 
B;ﾐﾆ Aゲゲｷゲデ;ﾐIWざ ふOBAぶ ヮヴﾗ┗ｷゲｷﾗﾐ デｴ;デ ヮWヴﾏｷデデWS ｷデ デﾗ ;ゲゲｷゲデ ｷﾐゲﾗﾉ┗Wﾐデ H;ﾐﾆゲが ┘ｴﾗゲW Iﾗﾐデｷﾐ┌WS 
W┝ｷゲデWﾐIW ┘;ゲ さWゲゲWﾐデｷ;ﾉざ デﾗ ﾏ;ｷﾐデ;ｷﾐｷﾐｪ ;SWケ┌;デW H;ﾐﾆｷﾐｪ ゲWヴ┗ｷIWゲ ｷﾐ デｴW Iﾗﾏﾏ┌ﾐｷデ┞く TｴW OBA 
mechanism had been used for the first time in the 1970s, when assistance was rendered to 

banks in inner-Iｷデ┞ Iﾗﾏﾏ┌ﾐｷデｷWゲく TｴﾗゲW OBA ｷﾐデWヴ┗Wﾐデｷﾗﾐゲ I;ﾐ HW ┌ﾐSWヴゲデﾗﾗSが ｷﾐ Cﾗﾏﾏﾗﾐゲげゲ 
terminology, as means of insuring that all individuals have full access (in this case, through the 

credit market) to opportunities that can add to the commonwealth.  

This provision was then used in 1980 to assist the 23rd largest U.S. bank, First Pennsylvania 

Bank. Since no Pennsylvania bank was large enough to acquire this bank ね and since strict 

prohibition against inter-state bank acquisitions were in place ね OBA intervention was justified 

on the basis that it would prevent disruptions in the regional and national banking market. The 

OBA provision was then used fourteen times in the 1981に1983 period, and ninety-eight more 

times in the 1987に1988 period (the peak years of insolvency problems for commercial banks). 

In effect, the rationale for OBA intervention was expanded to include the avoidance of market 

disruptions. Government powers could be used to maintain the systemic integrity of the 

financial system.  

On May 11, 1984, two days after the Continental Illinois bank-run, Continental borrowed 

$3.6 billion at the reserve window of the Chicago Federal Reserve Bank. Sixteen large banks (led 

by Morgan Guaranty) supplemented this with a $5 billion line of credit on May 14 the same 

year. A buyer that would step in and end this interim arrangement was sought, but not found. 

The obvious solution was liquidation. But Continental, chartered in Illinois ね ; さﾗﾐW-Hヴ;ﾐIｴざ 
state ね depended heavily on borrowed funds provided by foreign wealth holders and large 

domestic banks. Liquidation, by imposing losses on liability-holders across the globe, would 

threaten large U.S. banks already weakened by the Latin American debt crisis. Liquidation 

imposing losses on global liability holders would threaten their access to overseas borrowed 

funds markets. 

On September 19, 1984, Comptroller of the Currency, C.T. Conover, testified before 
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CﾗﾐｪヴWゲゲ デｴ;デ WﾉW┗Wﾐ H;ﾐﾆゲ ｴ;S HWIﾗﾏW さデﾗﾗ Hｷｪ デﾗ a;ｷﾉくざ HW W┝ヮﾉ;ｷﾐWSぎ さHad Continental failed 

and been treated in a way in which depositors and creditors were not made whole, we could 

very well have seen a national, if not an international, financial crisis, the dimensions of which 

┘WヴW SｷaaｷI┌ﾉデ デﾗ ｷﾏ;ｪｷﾐWざ (Conover 1984, 288). The next day, a Wall Street Journal article 

(Carrington 1984) named the eleven banks. Six days later, a resolution for Continental was 

announced. 

CヴW;デｷﾐｪ ; さデﾗﾗ Hｷｪ デﾗ a;ｷﾉざ I;デWｪﾗヴ┞ ﾗa ﾉ;ヴｪW H;ﾐﾆゲ ヴWゲデヴｷIデWS デｴW aWSWヴ;ﾉ ｪﾗ┗WヴﾐﾏWﾐデげゲ 
I;ヮ;Iｷデ┞ デﾗ ｷﾐゲ┌ヴW デｴ;デ デｴWゲW Iﾗヴヮﾗヴ;デW ヮWヴゲﾗﾐゲげ ;Iデｷﾗﾐゲ Wﾐｴ;ﾐIWS デｴW ﾐ;デｷﾗﾐ;ﾉ Iﾗﾏﾏﾗﾐ┘W;ﾉデｴく 
TｴWゲW WﾐデｷデｷWゲ ┘ﾗ┌ﾉS HW ヮヴﾗデWIデWS ;ゲ さｪﾗｷﾐｪ IﾗﾐIWヴﾐゲざ W┗Wﾐ ┘ｴWﾐ ヮヴWIｷヮｷデﾗ┌s actions they 

undertook, because of their size and reach, subtracted wealth from the commonwealth. This 

ヮヴﾗデWIデｷﾗﾐ HWｪ;ﾐ デﾗ ヴWIﾗｪﾐｷ┣W ; ヮﾗ┘Wヴ さｴｷｪｴWヴざ デｴ;ﾐ デｴW ﾐ;デｷﾗﾐぎ ｪﾉﾗH;ﾉ aｷﾐ;ﾐIｷ;ﾉ ﾏ;ヴﾆWデゲく Iﾐ 
ヱΓΒΓが デｴｷゲ ﾉWS デﾗ ; ゲWIﾗﾐS Iﾗﾐデヴ;┗Wﾐデｷﾗﾐ ﾗa Cﾗﾏﾏﾗﾐゲげゲ ┗ｷゲｷon: the creation of Brady bonds with 

fiscal supports organized by the federal government. 

After the 1982 Latin American defaults, several rounds of rolling over the unpaid debt had 

come to naught. Since the large U.S. banks involved had outstanding unpaid loans that were 

more than double their capital levels, this constituted a Damoclean sword hanging over the 

heart of the U.S. banking system. By 1986, some fifteen countries had had debt problems. The 

then Treasury Secretary, James Baker, proposed new rounds of bank- and international 

financial institution lending to these countries. The Baker Plan failed, largely because of 

IﾗﾉﾉWIデｷ┗W ;Iデｷﾗﾐ ヮヴﾗHﾉWﾏゲ デｴ;デ WﾏWヴｪWS ;ﾏﾗﾐｪ IヴWSｷデﾗヴゲく WｴｷﾉW ｷデ ┘;ゲ ｷﾐ ;ﾉﾉ IヴWSｷデﾗヴゲげ ｷﾐデWヴWゲデ 
to resolve the debt non-payment problems, any particular resolution might not be in any 

ｷﾐSｷ┗ｷS┌;ﾉ H;ﾐﾆげゲ ｷﾐデWヴWゲデく Gｷ┗Wﾐ デｴW Sｷ┗WヴゲW Iｴ;ヴ;IデWヴｷゲデｷIゲ ﾗa デｴW IヴWSｷデﾗヴゲ ｷﾐ┗ﾗﾉ┗WSが ;ﾐS デｴW 
Iﾗﾐデヴ;Iデゲ デｴW┞ ｴ;S ゲｷｪﾐWSが ヮヴﾗHﾉWﾏゲ ｷﾐ ﾐWｪﾗデｷ;デｷﾐｪ ;ゲ ; ｪヴﾗ┌ヮ ;ﾐS ｷﾐ さaヴWW-ヴｷSｷﾐｪざ HﾉﾗIﾆWS 
progress toward a universally acceptable solution (Spiegel 1996). 

Lee C. Buchheit, among other analysts, framed these problems in a way that has shaped 

the subsequent terrain of globalized lending.4 Buchheit pointed out that the long-held belief in 

; さIﾗﾏﾏ┌ﾐｷデ┞ ﾗa ｷﾐデWヴWゲデ ;ﾏﾗﾐｪ H;ﾐﾆWヴゲざ ヴWｪ;ヴSｷﾐｪ ┘ｴ;デ ┘;ゲ デｴWﾐ I;ﾉﾉWS H;ﾐﾆ さﾉﾗ;ﾐ ゲ┌H-

ヮ;ヴデｷIｷヮ;デｷﾗﾐゲざ ｴ;S HWWﾐ H;Sﾉ┞ ゲｴ;ﾆWﾐく AaデWヴ さデｴW PWﾐﾐ “ケ┌;ヴW B;ﾐﾆ a;ｷﾉ┌ヴWが H;ﾐﾆWヴゲ ゲWWﾏ ﾉWゲゲ 
eager to presume a level of competence and straightforwardness on the part of their fellow 

H;ﾐﾆWヴゲざ ふBuchheit 1986, 150), a situation only exacerbated by the recent round of sovereign 

SWHデ ヴWゲデヴ┌Iデ┌ヴｷﾐｪゲく さTｴWゲW ┘ﾗヴヴｷWゲ ┘WヴW ヮヴWゲWﾐデ W┗Wﾐ ｷﾐ けｷﾐﾐﾗIWﾐデげ S;┞ゲ ﾗa デｴｷゲ ﾏ;ヴﾆWデく Iﾐ 
practice, these traditional problems recur with a frequency that is sufficient to make their 

ﾗ┗Wヴゲｷｪｴデ H┞ ﾉ;┘┞Wヴゲ ｴ;┣;ヴSﾗ┌ゲざ ふBuchheit 1986, 151). 

A Cﾗﾏﾏﾗﾐゲ ゲﾗﾉ┌デｷﾗﾐ ┘;ゲ ヴ┌ﾉWS ﾗ┌デ H┞ デｴW ﾏ┌ヴﾆ┞ デWヴヴ;ｷﾐ ﾗa さIﾗﾐaﾉｷIデ-of-ﾉ;┘ゲざ ふGヴ┌ゲﾗﾐ 
ヱΓΒΒぶく ‘Wゲﾗﾉ┗ｷﾐｪ ゲ┌Iｴ ; IﾗﾐaﾉｷIデ ヴWケ┌ｷヴWゲ ; aｷﾐSｷﾐｪ H┞ ﾗﾐW ﾐ;デｷﾗﾐげゲ Iﾗ┌ヴデ デｴ;デ デｴW ｷﾐデWヴWゲデゲ ﾗa デｴW 
parties over which it has coverage are more vitally at stake than those of other parties, with the 

concurrence of all the other national courts involved. This would be unlikely in any one case, 

and, if achieved, unlikely to rule out future conflicts, given the diversity of contracts and parties 

ｷﾐ┗ﾗﾉ┗WSく Tｴｷゲ ｷゲ ヮヴﾗHﾉWﾏ;デｷI ｷﾐ デｴ;デ さ[c]ertainty and predictability in contract law and satisfying 

the reasonable and legitimate expectations of the parties as reflected in their agreement are 

the primary desires of partｷWゲ WﾐデWヴｷﾐｪ ｷﾐデﾗ IﾗﾏﾏWヴIｷ;ﾉ ;ｪヴWWﾏWﾐデゲざ ふGruson 1988, 561). 

B┌IｴｴWｷデ ﾗHゲWヴ┗WSぎ さIa W┗Wヴ デｴWヴW ┘;ゲ ; デｷﾏW aﾗヴ ｷﾐｪWﾐ┌ｷデ┞ ;ﾐS IヴW;デｷ┗ｷデ┞ ｷﾐ ﾏ;ﾐ;ｪｷﾐｪ デｴW 
so-I;ﾉﾉWS けSWHデ Iヴｷゲｷゲがげ ﾐﾗ┘ ｷゲ デｴW デｷﾏWく TｴW Iﾗﾐ┗Wﾐデｷﾗﾐ;ﾉ ヴWﾏWS┞ ぐ ｴ;ゲ ;ﾉヴW;S┞ HWWﾐ W┝ｴ;┌ゲデWS 
for many debtor countries.  Absent sensible alternative remedies, the possibility of outright 
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SWa;┌ﾉデ ﾗヴ SWHデ ヴWヮ┌Sｷ;デｷﾗﾐ ｷﾐIヴW;ゲWゲ Sヴ;ﾏ;デｷI;ﾉﾉ┞ざ ふB┌IｴｴWｷデヱΓΒΒ;が ンΓΓぶく  HW ;ヴｪ┌WS デｴ;デ ┘ｴｷﾉW 
W┗Wﾐデゲ ﾏ;┞ ｪWﾐWヴ;デW IﾗﾐSｷデｷﾗﾐゲ aﾗヴ ; さｪﾉﾗH;ﾉ ゲﾗﾉ┌デｷﾗﾐがざ ｷデ ┘ﾗ┌ﾉS HW ┘ｷゲW デﾗ さSWﾉｷHWヴ;デWﾉ┞ ﾉｷﾏｷデ 
ぷSｷゲI┌ゲゲｷﾗﾐへ デﾗ デｴW デ;IデｷI;ﾉが ヴ;デｴWヴ デｴ;ﾐ デｴW ゲデヴ;デWｪｷIが ;ゲヮWIデゲ ﾗa デｴW ヮヴﾗHﾉWﾏざ ふB┌IｴｴWｷデヱΓΒΒ;が 
371). 

LWW Cく B┌IｴｴWｷデ ;ﾐS ‘;ﾉヮｴ ‘WｷゲﾐWヴ ふヱΓΒΒぶ SWゲIヴｷHW ;ゲ ; さa;ｷヴ┞ デ;ﾉWざ ; ゲｷデ┌;デｷﾗﾐ HWaﾗヴW ; 
judicial tribunal where an advocate for a party involved in a sovereign debt restructuring 

;SSヴWゲゲWゲ デｴWｷヴ ヴWﾏ;ヴﾆゲく さTﾗ デｴW IﾐデWヴﾐ;デｷﾗﾐ;ﾉ B;ﾐﾆｷﾐｪ Cﾗﾏﾏ┌ﾐｷデ┞ざぎ 
 

For example, the hundreds or thousands of credits that purport to be covered by a 

restructuring request will have been separately negotiated between borrowers (both 

ヮ┌HﾉｷI ;ﾐS ヮヴｷ┗;デW ゲWIデﾗヴぶ ;ﾐS ｷﾐSｷ┗ｷS┌;ﾉ H;ﾐﾆゲ ﾗヴが ｷﾐ ゲﾗﾏW I;ゲWゲが さゲ┞ﾐSｷI;デWゲざ ﾗa 
H;ﾐﾆゲげ ﾉWﾐSｷﾐｪ ヮ┌ヴゲ┌;ﾐデ デﾗ ; ゲｷﾐｪﾉW ﾉﾗ;ﾐ ;ｪヴWWﾏWﾐデく TｴWゲW H;ﾐﾆゲが ﾉﾗI;デWS ｷﾐ Iﾗ┌ﾐデヴｷWゲ 
all over the world, are subject to differing regulatory and disclosure regimes, and have 

distinct lending and credit review policies and widely divergent practices in important 

areas such as loan loss reserve provisioning. (Buchheit and Reisner 1988, 493) 

 

So, the international banking community has been forced into さ; ヴ;デｴWヴ ┌ﾐW;ゲ┞ 
IﾗﾐaWSWヴ;デｷﾗﾐざぎ 
 

The enormity and complexity of sovereign debt problems preclude individual banks 

from negotiating adjustments to their own credit exposure in isolation from fellow 

lenders. Unanimous participation by the banking community in these affairs, however, 

was thought achievable only if very strict assurances could be given that all similarly 

situated lenders would be treated equally. The banking community pursued the goal of 

equal treatment by incorporating into restructuring agreements certain contractual 

provisions that, in their original form, were designed to regulate the behavior and 

status of various lenders to a particular borrower. In the restructuring context, 

however, these provisions are significantly expanded in an effort to regulate the 

behavior and status of all commercial bank lenders to all borrowers in a debtor 

country. (Buchheit and Reisner 1988, 494) 

 

TｴW ;┌デｴﾗヴゲ Wﾏヮｴ;ゲｷ┣W デｴ;デ さpatterns of accepted inter-creditor behavior in these 

circumstances have evolved without any statutory or regulatory guidelines for reorganizing the 

financial affairs of a sovereign borrower comparable to domestic bankruptcy or insolvency laws. 

What has happened, therefore, has happened only through a consensus among the 

participants, without the benefit of any outside policy-making authority or enforcement 

ﾏWIｴ;ﾐｷゲﾏざ ふB┌IｴｴWｷデ ;ﾐS ‘WｷゲﾐWヴ ヱΓΒΒが ヴΓヴぶく  Iﾐ IﾗﾐIﾉ┌ゲｷﾗﾐぎ  
 

The effect of the sovereign debt crisis on inter-creditor relationships has been dramatic 

and rapid. The international banking community has learned to act as a more or less 

unitary creditor group. The international banking community has also devised methods 

to suppress anxieties regarding preferential treatment of certain individual banks, 

encourage unanimous participation in exercises that are by their nature unanimously 

unpopular, and discipline those members of the community who may show tendencies 
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toward unacceptably unilateral behavior. (Buchheit and Reisner 1988, 516)  

 

Iデ ヴWﾏ;ｷﾐWS デﾗ HW ゲWWﾐ ┘ｴWデｴWヴ さ; ヴWゲｷS┌;ﾉ デWﾐSWﾐI┞ デﾗ┘;ヴS IﾗﾉﾉWIデｷ┗W HWｴ;┗ｷﾗヴざ ふB┌IｴｴWｷデ 
and Reisner 1988, 517) would persist after the current round of problems was resolved. The 

ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ H;ﾐﾆWヴゲ ┘WヴW ;ｪヴWWSが ｴﾗ┘W┗Wヴが デｴ;デ さIヴWSｷデ ;ｪヴWWﾏWﾐデゲ ゲｴﾗ┌ﾉS ヴWaﾉWIデ デｴW H;ﾐﾆゲげ 
entitlement to regard themselves as lenders to the country as a whole, not just separate 

Hﾗヴヴﾗ┘Wヴゲ ┘ｷデｴｷﾐ デｴW Iﾗ┌ﾐデヴ┞ざ ふB┌IｴｴWｷデ ;ﾐS ‘WｷゲﾐWヴ ヱΓΒΒが ヵヱΑぶく 
This discourse provided the context within which Brady bonds were created in March 1989 

for thirteen nations embroiled in the 1980s sovereign-debt crisis. Banks unloaded their 

sovereign loans, converting them into bonds they continued to hold or sell off to other 

investors. Individual contracts were then structured for those carrying on as creditors of 

existing claims. The U.S. Treasury provided thirty-year zero-coupon bonds as collateral in many 

cases, with borrower countries purchasing these bonds with International Monetary Fund (IMF) 

and World Bank financing, or with their own reserves. In some cases, payment was guaranteed 

by double-AA securities held at the Federal Reserve Bank of New York. The diverse resolutions 

;┗;ｷﾉ;HﾉW Wﾉｷﾏｷﾐ;デWS デｴW さｴﾗﾉSﾗ┌デざ ヮヴﾗHﾉWﾏく WｴｷﾉW デｴW aﾗヴﾏ;ﾉ Bヴ;S┞ ヮヴﾗIWゲゲ WﾐSWS ｷﾐ デｴW 
1990s, the mechanisms and conventions created for this program have been carried on after 

the Brady program had officially ended.5 

TｴW ヴWIヴ┌ｷデﾏWﾐデ ﾗa デｴW FWSWヴ;ﾉ ‘WゲWヴ┗W デﾗ デｴW I;┌ゲW ﾗa ┌ﾐSWヴ┘ヴｷデｷﾐｪ H;ﾐﾆゲげ ゲデヴ;デWｪｷI ﾐWWSゲ 
was not restricted to the Brady bond incident. In 1998, the Federal Reserve preapproved the 

impending merger of Citibank and Travelers Group, giving the parties an eighteen-month-

window within which the passage of a law removing the Glass-Steagall prohibition of the 

intermixing of commercial and investment banking would be required. The Gramm-Bliley-Leach 

(or Financial Services Modernization) Act of 1999 provided the necessary legal change. Insofar 

as financial deregulation and consolidation had been on the national policy agenda since 1980, 

デｴW FWSWヴ;ﾉ ‘WゲWヴ┗Wげゲ ;Iデｷﾗﾐ ┘;ゲ ┌ﾐSWヴゲデ;ﾐS;HﾉWが ｷa ﾐﾗデ ;Sﾏｷヴ;HﾉWく LWゲゲ aﾗヴｪｷ┗;HﾉW ｴas been the 

FWSWヴ;ﾉ ‘WゲWヴ┗Wげゲ ヮ;ゲゲｷ┗ｷデ┞ ヴWｪ;ヴSｷﾐｪ ゲ┌HヮヴｷﾏW ﾉWﾐSｷﾐｪが SｷゲI┌ゲゲWS HWﾉﾗ┘く  
“ﾗﾏW a┌ヴデｴWヴ ;ﾐ;ﾉ┞ゲｷゲ ﾗa デｴWゲW デ┘ﾗ デｴヴW;Sゲ ﾗa ヱΓΒヰゲげ デヴｷヮﾉW Iヴｷゲｷゲ ｷゲ ┘;ヴヴ;ﾐデWS HWaﾗヴW ┘W 

move on to the subprime mortgage crisis, which emerged from the resolution of the third 

デｴヴW;Sく Iデ ｷゲ ｷﾏﾏWSｷ;デWﾉ┞ IﾉW;ヴ デｴ;デ Bヴ;S┞ HﾗﾐSゲ さゲﾗﾉ┗WSざ ;ﾐ ﾗデｴWヴ┘ｷゲW ┌ﾐヴWゲﾗﾉ┗;HﾉW IﾗﾉﾉWIデｷ┗W 
action problem thrown up by conflicts of law in the international sphere. It was a resolution by 

non-solution, following a long legal tradition (Bechheit, Gulati and Mody 2002). But its price 

was the further dilution of the place of the nation-ゲデ;デW ;ゲ Wﾐ┗ｷゲｷﾗﾐWS ｷﾐ Cﾗﾏﾏﾗﾐゲげゲ 
commonwealth idea. While Brady contracts were agreed separately, they were feasible 

because of the validation of the power over global finance ね hence over the legal authority of 

the nation-state ね ﾗa ┘ｴ;デ B┌IｴｴWｷデ I;ﾉﾉWS ; さ┌ﾐｷデ;ヴ┞ IヴWSｷデﾗヴ ｪヴﾗ┌ヮくざ F┌ヴデｴWヴが デｴW Uく“く H;ﾐﾆゲ 
ﾏﾗゲデ ｷﾐ┗ﾗﾉ┗WS ｷﾐ デｴｷゲ ┘ﾗヴﾆﾗ┌デ ┘WヴW ヮヴWIｷゲWﾉ┞ デｴﾗゲW SWaｷﾐWS ;ゲ さデﾗﾗ Hｷｪ デﾗ a;ｷﾉざ ｷﾐ ヱΓΒヴく 
Ironically, creating a fe;ゲｷHﾉW ゲﾗﾉ┌デｷﾗﾐ ヴWケ┌ｷヴWS デｴｷゲ ｪヴﾗ┌ヮげゲ IﾗﾗヴSｷﾐ;デｷﾗﾐ ﾗ┌デゲｷSW ﾗa デｴW ┌ﾏHヴWﾉﾉ; 
of law, and outside of the sphere of the lawyers, as (lawyer) Buchheit acerbically pointed out.  

This gave these banks ね if not a cabal, then a motivated interest group ね the freedom to 

ﾏ;ﾐ;ｪW ┘ｴ;デ ｴ;ゲ HWWﾐ ;ﾐ ┌ﾐﾏ;ﾐ;ｪW;HﾉW ヮヴﾗHﾉWﾏ aヴﾗﾏ デｴW ┗ｷW┘ヮﾗｷﾐデ ﾗa W┗Wヴ┞ ﾐ;デｷﾗﾐげゲ 
interest in preserving (if not enhancing) its own commonwealth. The contractual lock-ins rooted 

in the original loan agreements from the 1970s and 1980s, and the possibiﾉｷデ┞ ﾗa さｴﾗﾉSﾗ┌デざ 
ヮヴﾗHﾉWﾏゲが ﾏ;ﾆW ｷﾏヮﾗゲゲｷHﾉW ;ﾐ┞ IﾉW;ﾐ ;ﾐS ┌ﾐｷ┗Wヴゲ;ﾉ ゲﾗﾉ┌デｷﾗﾐ ﾗa ; さﾗﾐW ゲｷ┣W aｷデゲ ;ﾉﾉざ ┗;ヴｷWデ┞く 
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Bankers generate a mutually advantageous outcome by acting as a single interest on the 

さﾉWﾐSWヴゲげ ゲｷSW ﾗa デｴW デ;HﾉWざ ｷﾐ ﾐWｪﾗデｷ;デｷﾗﾐゲ ┘ｷデｴ ｷﾐSｷ┗ｷS┌al borrowers that actually cannot be 

resolved. They avoid any joint-action cabal by borrowers ね that is, any systematic effort to 

undo the complexity of deals made in the past with a single write-down bargain. They also 

avoid the prospect of continual renegotiations carrying forward into the future. With the Brady 

bond solutions, the deals have all been cut, and these will end only in debt repayment or debt 

ヴWヮ┌Sｷ;デｷﾗﾐく TｴW さIWヴデ;ｷﾐデ┞ざ デｴ;デ ┘;ゲ ｷﾐSｷI;デWS ;ゲ ゲﾗ ﾐWIWゲゲ;ヴ┞ ｷﾐ デｴW ｴWｷｪｴデ ﾗa デｴW Iヴｷゲｷゲ ┘;ゲ 
achieved. 

The principles laid down in the Brady bond outcome ね H;ﾐﾆWヴゲげ ┌ﾐｷデ┞ ｷﾐ Iﾗﾐゲデｷデ┌デｷﾐｪ ; 
distinct interest; the opacity of the deals that banks make to preserve the integrity of the 

financial relationships they have constructed; the priority given to private negotiations between 

parties and counterparties in globalized financial markets over and above the interests of the 

citizens and non-financial businesses in nations whose financial representatives may be parties 

or counterparties ね are of crucial importance. These principles define an approach to the 

IﾗW┝ｷゲデWﾐIW ﾗa ｪﾉﾗH;ﾉ aｷﾐ;ﾐIW ;ﾐS ﾐ;デｷﾗﾐ ゲデ;デWゲ デｴ;デ ゲ┌HﾃWIデゲ Cﾗﾏﾏﾗﾐゲげゲ ﾐ;デｷﾗﾐ;ﾉ 
commonwealths to the prior claims of what is evidently a higher power in the neoliberal era ね 

international markets. 

 

Subprime Lending as a Brady Bond Solution 

 

The thrift crisis led to further financial deregulation and to the construction of an almost fully 

securitization-based ね and eventually much riskier ね system of housing finance.6 Mortgage 

Iﾗﾏヮ;ﾐｷWゲ デﾗﾗﾆ デｴW ﾉW;Sく Iﾐｷデｷ;ﾉﾉ┞が デｴW┞ aﾗI┌ゲWS ﾗﾐ ヮ;Iﾆ;ｪｷﾐｪ さヮﾉ;ｷﾐ ┗;ﾐｷﾉﾉ;ざ ﾉﾗ;ﾐ ﾗaaWヴゲ デｴ;デ 
FNMA and FHLMC were willing to underwrite and sell off on the mortgage-backed securities 

(MBS) market.7 Deregulation permitted the creation of new savings vehicles, such as private 

equity and hedge funds, many of which focused on high-return investments. The growth of 

private market underwriting and the 1994 invention of credit default swaps permitted 

mortgage companies to offer riskier mortgages, with higher rates, trigger clauses, and higher 

aWWゲ ;ﾐS ヮWﾐ;ﾉデｷWゲ デｴ;ﾐ さヮﾉ;ｷﾐ ┗;ﾐｷﾉﾉ;ざ ｷﾐゲデヴ┌ﾏWﾐデゲく TｴW ﾏ;ヴﾆWデ IWﾐデヴ;ﾉｷ┣WSが ;ﾐS デｴW ┗ﾗﾉ┌ﾏW ﾗa 
subprime loans and other forms of predatory lending exploded as the financial markets (at the 

hub of which were the survｷ┗ｷﾐｪ さデﾗﾗ Hｷｪ デﾗ a;ｷﾉざ ﾏWｪ;H;ﾐﾆゲぶ W┝ヮ;ﾐSWS デｴW ゲIﾗヮW ;ﾐS SWヮデｴ ﾗa 
the markets for mortgage (and non-mortgage) securitization. The plentiful liquidity available to 

Wall Street encouraged megabanks to increase their leverage and off-balance sheet positions. 

A range of new derivatives markets based on real or synthetic securities provided expanded 

opportunities for zero-sum speculation. 

Tｴｷゲ Hヴｷﾐｪゲ ┌ゲ デﾗ ; デｴｷヴS SW┗WﾉﾗヮﾏWﾐデ デｴ;デ WヴﾗSWS Cﾗﾏﾏﾗﾐゲげゲ ﾐ;デｷﾗﾐ-state-as-protector-of-

the-commonwealth framework in this period. As described in detail elsewhere (Dymski 2006; 

Hernandez 2009), it was no secret that the subprime and predatory lending emerging in the 

1990s often corroded the welfare of individuals and households, especially in lower-income and 

minority communities. A number of state-level initiatives, aimed at the worst lending market 

;H┌ゲWゲが ┘WヴW HﾉﾗIﾆWS H┞ aWSWヴ;ﾉ Iﾗ┌ヴデゲ HWI;┌ゲW デｴW┞ Iﾗﾐデヴ;┗WﾐWS デｴW Uく“く Cﾗﾐゲデｷデ┌デｷﾗﾐげゲ 
interstate commerce clause. The U.S. Congress remedied this by passing the Home Ownership 

and Equity Protection Act of 1994. However, the Federal Reserve, under Alan Greenspan, 

refused to promulgate regulations implementing the provisions of this act giving the Federal 
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‘WゲWヴ┗W デｴW ;┌デｴﾗヴｷデ┞ デﾗ さヮヴﾗｴｷHｷデ ┌ﾐa;ｷヴ ﾗヴ SWIWヮデｷ┗W ﾉWﾐSｷﾐｪざ ﾗﾐ デｴW H;ゲｷゲ that the purposes of 

this Act were not clear (Dymski 2011a). This provision was implemented by his successor, Ben 

Bernanke ね and then only on a limited class of loans ね in July 2008 (McCoy, Pavlov and 

Wachter 2009, 500-501). The collapse of the subprime market, already in motion, brought 

down the U.S. financial system two months later. 

However unclear the legislative intent to penalize or reduce predatory lending may be, 

chairman Greenspan need only have looked more carefully at the implications of continuing 

developments in overseas borrowing markets. The sovereign debt market continued to grow 

explosively, even though ね as Buchheit (1999) pointed out ね the rights and duties of creditors 

and debtors remain undefined, and bond buyers tend to be even less well-informed than 

H;ﾐﾆWヴゲ ;Hﾗ┌デ ┌ﾐSWヴﾉ┞ｷﾐｪ ヴｷゲﾆゲく Aﾉﾉ デｴｷゲ ゲ┌ｪｪWゲデWS デｴ;デ ; さﾐW┘ aｷﾐ;ﾐIｷ;ﾉ ;ヴIｴｷデWIデ┌ヴWざ aﾗヴ ｪﾉﾗH;ﾉ 
aｷﾐ;ﾐIW ┘;ゲ ﾐWWSWSく B┌IｴｴWｷデ ﾗHゲWヴ┗WS デｴ;デ ┘ｴｷﾉW デｴｷゲ ｴ;S HWWﾐ さtalked about at extraordinary 

ﾉWﾐｪデｴ aﾗヴ デｴW ﾉ;ゲデ デ┘ﾗ ┞W;ヴゲがざ さit is not yet clear how many concrete changes the official sector 

┘ｷﾉﾉ ｷﾐゲｷゲデ ┌ヮﾗﾐ ;ﾐS デｴW ヮヴｷ┗;デW ゲWIデﾗヴ ┘ｷﾉﾉ ;IIWヮデざ ふBuchheit 1999, 229).8  

But financial markets were not biding their time until that new architecture was in place. 

To the contrary, while the Brady bonds represented ね aヴﾗﾏ B┌IｴｴWｷデげゲ ヮﾗｷﾐデ ﾗa ┗ｷW┘ ね a set of 

idiosyncratic and unique solutions to evolving real-world governmental dilemmas, the markets 

found a way to normalize these idiosyncratic deals. As, In-Mee Baek, Arindam Bandopadhyaya, 

and Chan Du ふヲヰヰヵぶ ゲｴﾗ┘が ; さゲデヴｷヮヮWS ┞ｷWﾉS ゲヮヴW;Sざ I;ﾐ HW ｪWﾐWヴ;デWS aﾗヴ デｴWゲW HﾗﾐSゲが 
ヮWヴﾏｷデデｷﾐｪ ; I;ﾉI┌ﾉ;デｷﾗﾐ ﾗa さデｴW ﾏ;ヴﾆWデげゲざ ;ゲゲWゲゲﾏWﾐデ ﾗa デｴWｷヴ ヴｷゲﾆく9 According to Gergana 

Jostova (2006), there were $100 billion in Brady bonds outstanding in 2001, and trading volume 

on these instruments was $1 trillion in 1993 and $2.7 trillion in 1996. Baek, Bandopadhyaya, 

and Du (2005) reported $200 billion outstanding in 2005. The extensive trading permits 

position-taking on the basis of this terrain of risk/return combinations.10 JP Morgan provides a 

daily estimate of stripped yield spread. 

What has gone almost entirely unnoticed in the analysis of both sovereign debt and the 

subprime market are the close parallels between the two. These parallels are difficult to see 

because one of the key moments in subprime lending ね and, in fact, in virtually all over-the-

counter securitization ね is the disconnect between the original borrower-lender relationships 

and the investor-seller relationships that supersede them as claims in the globalized financial 

sphere. Let us spell out the parallels: 

 

 First, the many tranches of lenders, with unique relationships to the debt as originally 

issued  

 Second, the different nationalities of the owners of this debt; the fact that this debt is 

owned by wealth-owners across the world, subject to different national rules 

 Third, the opacity of the debt contracts being traded 

 Fourth, the use of credit default swaps (CDSs) to transfer risk from lenders to counterparties 

 Fｷaデｴが デｴW ﾉ;Iﾆ ﾗa ヴWﾉｷ;ﾐIW ﾗﾐ SWHデ さIヴ;m-Sﾗ┘ﾐゲざ ┘ｴWﾐ SWHデ ヴWヮ;┞ﾏWﾐデ HWI;ﾏW ヮヴﾗHﾉWﾏ;デｷI  
 

By 2006, 46 percent of all mortgages were originated in the private label market. First, 

┌ﾐﾉｷﾆW MB“が H;IﾆWS H┞ FNMA ﾗヴ FHLMCが デｴW┞ ┘WヴW さｴWデWヴﾗｪWﾐWﾗ┌ゲ ｷﾐ デｴWｷヴ デWヴﾏゲがざ ﾏ;ﾆｷﾐｪ 
さデヴ;Sｷﾐｪ ｷﾐ ヮヴｷ┗;デW ﾉ;HWﾉ ゲWI┌ヴities difficult and illiquid, with the consequence that rating 

;ｪWﾐIｷWゲが ﾐﾗデ ﾏ;ヴﾆWデゲが ;ゲゲWゲゲWS デｴW ヴｷゲﾆ ﾗa ヮヴｷ┗;デW ﾉ;HWﾉ MB“くざ “WIﾗﾐSが FNMA ;ﾐS FHLMC 
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ｪ┌;ヴ;ﾐデWWS IヴWSｷデ ヴｷゲﾆ ﾗa デｴW ゲWI┌ヴｷデｷWゲ デｴW┞ ｷゲゲ┌WSが ゲﾗ デｴWゲW ゲWI┌ヴｷデｷWゲ ┘WヴW ﾐﾗデ さヮヴｷIWS ﾗヴ 
tranched for デｴ;デ ヴｷゲﾆざ ふMICﾗ┞が P;┗ﾉﾗ┗ ;ﾐS W;IｴデWヴ ヲヰヰΓが ヴΓヶ-497). Senior tranches were 

treated as risk-free, and junior tranches as risky. And, as default risk rose, the overall rates of 

interest offered to investors did not increase: that is, senior tranches were not reclassified as 

risky. Steven L. Schwarcz (2008) puts it differently, blaming dependence on agency rates on 

さIﾗﾏヮﾉW┝ｷデ┞くざ TｴW ヮヴﾗゲヮWIデ┌ゲ ｷﾐ ; デ┞ヮｷI;ﾉ ﾗaaWヴｷﾐｪ ﾗa ゲ┌HヮヴｷﾏW ゲWI┌ヴｷデｷWゲ ┘;ゲ ｴ┌ﾐSヴWSゲ ﾗa ヮ;ｪWゲ 
ﾉﾗﾐｪが ┘ｴｷIｴ さﾏ;SW デｴW ヴｷゲﾆゲ ┗Wヴ┞ SｷaaｷI┌ﾉデ デﾗ ┌ﾐSWヴゲデ;ﾐSざ ふSchwarcz 2008, 1110). Further, by 

contrast with the case of corporate securities, originators of securitized paper have a fiduciary 

duty to investors in that paper, but no such duty exists in the case of special purpose vehicle 

securities. 

 

SubpriﾏW LWﾐSｷﾐｪ ;ﾐS デｴW Dﾗ┌HﾉW さDﾗ┌HﾉW HWﾉｷ┝ざ ﾗa Cﾗ┌ﾐデWヴヮ;ヴデ┞ OHﾉｷｪ;デｷﾗﾐゲ 

 

These similarities make it clear that the instrumental design of subprime mortgages and 

their rapid spread across global financial markets owed much to prior experience with MBS and 

Brady bonds.11 At the same time, there are three critically important differences. The first two 

led uniquely (and as they did not in the case of Brady bonds) to what can be called a double 

さSﾗ┌HﾉW ｴWﾉｷ┝ざ ﾗa Iﾗ┌ﾐデWヴヮ;ヴデ┞ ﾗHﾉｷｪ;デｷﾗﾐゲく  
 The first difference ね ;ﾐS デｴW aｷヴゲデ さSﾗ┌HﾉW ｴWﾉｷ┝ざ ね involves payment obligations on the 

debt obligation itself. In the case of sovereign debt, the owners directly hold the debt of 

borrowers (countries, in some cases formerly companies). In the case of subprime debt, the 

owners hold obligations owed to them by banks, which themselves were/are lenders to 

borrowers who may or may not be able to perform. Most Brady bonds have their origins in debt 

contracts involving third parties in the borrower country. But since the point of origination of 

these bonds (those specifically authorized under the Brady plan) involves a sovereign debt 

crisis, the sovereign nation effectively underwriting the original transaction (or taking on the 

obligation) is effectively the only debtor in the relationship.  

Before the subprime securities markets soured, the opacity of these instruments was 

ｷﾐデWヴヮヴWデWS ;ゲ ; ゲｷｪﾐ ﾗa デｴWゲW ﾏ;ヴﾆWデゲげ WaaｷIｷWﾐI┞ ふOﾉSaｷWﾉS ヲヰヰヰぶく TｴW ┗Wヴ┞ ﾗヮ;Iｷデ┞ ﾗa ゲ┌HヮヴｷﾏW 
lending is something carried over from the Brady bonds. The difference is that, whereas the 

Brady bonds were created in the context of the archaeology of years of prior contracts, the 

subprime securitizations started out that way. They were complex, multiparty, opaque, and 

unwindable by design. They constitute a non-negotiable demand on the resources of the nation 

ゲデ;デW H┞ さﾉWﾐSWヴゲざっｷﾐ┗Wゲデﾗヴゲ ┘ｴﾗ ｴ;┗W ;ｪヴWWS デﾗ デWヴﾏゲ ;ﾐS Iﾗﾐデヴ;Iデゲ ┘ｷデｴ デｴW ﾏWｪ;H;ﾐﾆゲ デｴ;デ 
ヴWデ;ｷﾉWS デｴWゲW H┌ﾐSﾉWS ﾉﾗ;ﾐゲく TｴW さﾗヴｷｪｷﾐ;ﾉ Hﾗヴヴﾗ┘Wヴゲざ ;ﾐS デｴW Iﾗﾏﾏ┌ﾐｷデｷWゲ ｷﾐ ┘ｴｷIｴ デｴﾗゲW 
borrowers live (or once lived) are not part of that game. 

Tｴｷゲ ﾉW;Sゲ デﾗ デｴW ゲWIﾗﾐS さSﾗ┌HﾉW ｴWﾉｷ┝ざ ﾗa Iﾗ┌ﾐデWヴヮ;ヴデ┞ ﾗHﾉｷｪ;デｷﾗﾐゲく CD“ゲ ｴ;S HWWﾐ ┌ゲWSが 
successfully (Skinner and Nuri 2007), in the Brady bonds markets to price risk.12 However, CDSs 

grew out of control in the MBS market. These instruments were unregulated due to heavy 

lobbying by representatives of the financial industry. They were excluded from securities 

regulation in the 1999 Gramm-Bliley Leach Act, and given a blanket exemption from 

commodities regulation (and thus from being exchange-traded) in the 2000 Commodities 

Exchange Act. Investment banks that in many cases were bundling and selling private label 

MB“が ;ﾉゲﾗ さH┌ﾐSﾉWS CD“ ｷﾐデﾗ ﾗaaWヴｷﾐｪゲ ﾗa ゲ┞ﾐデｴWデｷI CDOゲ ぷIﾗﾉﾉ;デWヴ;ﾉｷ┣WS SWHデ ﾗHﾉｷｪ;デｷﾗﾐゲが ﾗﾐW 
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veヴゲｷﾗﾐ ﾗa ┘ｴｷIｴ ｷゲ ;ﾐ MB“へが ┘ｴｷIｴ ゲﾗ┌ｪｴデ デﾗ デヴ;Iﾆ デｴW ヴWデ┌ヴﾐゲ ﾗﾐ ヴWｪ┌ﾉ;ヴ CDOゲく ぐ B┞ ヲヰヰΒが デｴW 
total notional amount of CDS outstanding totaled anywhere from $43 to $66 trillion, vastly 

ﾏﾗヴW デｴ;ﾐ デｴW SWHデゲ デｴ;デ デｴW┞ ｷﾐゲ┌ヴWSざ ふMICﾗ┞ et al. 2009, 527-528).  

CoﾐゲWケ┌Wﾐデﾉ┞が CD“ゲ さﾏ;ｪﾐｷaｷWS ヴｷゲﾆ ｷﾐゲデW;S ﾗa ｴWSｪｷﾐｪ ｷデざ ｷﾐ;ゲﾏ┌Iｴ ;ゲ デｴW┞ さIヴW;デW S;ｷゲ┞ 
chains of counterparty liability, whereby one buyer relies on the solvency of its seller to cover 

デｴW H┌┞Wヴげゲ ﾗ┘ﾐ CD“ W┝ヮﾗゲ┌ヴW デﾗ ;ﾐﾗデｴWヴ H┌┞Wヴ Sﾗ┘ﾐ デｴW Iｴ;ｷﾐざ ふMICﾗ┞が Pavlov and Wachter 

2009, 529). So in effect, subprime securities gave rise to risk that was insured on the original 

payment contract, and traded in the market as a CDS. But they also permitted the creation of 

additional CDSs based on an unregulated synthetic CDO market. As Patricia A. McCoy, Andrey 

D. Pavlov, and Susan M. Wachter (2009) note, the problem arises because these obligations are 

traded over the counter, so the buyer is not aware of how much total CDS exposure the seller 

has assumed.  

 

Subprime Reゲﾗﾉ┌デｷﾗﾐゲ ;ﾐS デｴW E┝ヮWﾐS;Hｷﾉｷデ┞ ﾗa “┌Hﾐ;デｷﾗﾐ;ﾉ さGﾗｷﾐｪ CﾗﾐIWヴﾐゲざ  
 

The third difference between Brady bonds and subprime loans begins with a similarity. As 

ﾐﾗデWS ;Hﾗ┗Wが さIヴ;ﾏSﾗ┘ﾐざ ゲﾗﾉ┌デｷﾗﾐゲが ┘ｴWヴWｷﾐ デｴW ﾗヴｷｪｷﾐ;ﾉ ヮ;ヴデｷWゲ デﾗ デｴW SWHデ Iﾗ┌ﾉS ヴWゲWデ デｴW 
volume of debt to reflect a payable sum consistent with the post-crisis realities those parties 

faced, were ruled out. In the case of Brady bonds, the federal government stepped in to 

ヮヴﾗ┗ｷSW TヴW;ゲ┌ヴ┞ ゲWI┌ヴｷデｷWゲが ┘ｴWﾐ ﾐWIWゲゲ;ヴ┞が デﾗ ┌ﾐSWヴ┘ヴｷデW ゲﾗﾏW Hﾗヴヴﾗ┘Wヴゲげ ;Hｷﾉｷデy to pay. As 

the seizure of foreign assets was not feasible, the government thus provided some sweeteners 

ゲﾗ ;ゲ デﾗ ヮヴﾗデWIデ デｴW ﾐ;デｷﾗﾐげゲ ﾏWｪ;H;ﾐﾆゲげ ｷﾐデWヴWゲデゲく  
さCヴ;ﾏSﾗ┘ﾐゲざ ┘WヴW ;ﾉゲﾗ ヴ┌ﾉWS ﾗ┌デ ｷﾐ ヴWゲﾗﾉ┗ｷﾐｪ ┌ﾐヮ;┞;HﾉW ゲ┌HヮヴｷﾏW ﾉﾗ;ﾐゲく Hﾗ┘W┗Wヴが デｴWヴW 

was no question of the federal government encouraging mortgage renegotiations, bolstering 

ﾏﾗヴデｪ;ｪWWゲげ Iﾗﾉﾉ;デWヴ;ﾉ ┘ｷデｴ ヮﾉWSｪWゲ ﾗa TヴW;ゲ┌ヴ┞ ゲWI┌ヴｷデｷWゲく Fﾗヴが デｴｷゲ デｷﾏWが H;ﾐﾆゲ ┘WヴW ﾗﾐ デｴW 
other side of the transaction. So many home loans were underwater that such pledges would 

involve a huge ね and politically untenable ね increase in federal debt. Furthermore, permitting 

the mortgagees to shift from the debt payments, which had been promised to those that were 

aW;ゲｷHﾉWが ┘ﾗ┌ﾉS ﾐﾗデ ゲﾗﾉ┗W H;ﾐﾆゲげ a┌ﾐS;ﾏWﾐデ;ﾉ ヮヴﾗHﾉWﾏゲ ┘ｷデｴ ┌ﾐSWrwater loans. This problem 

ｷﾐ┗ﾗﾉ┗WS デｴW さSﾗ┌HﾉW ｴWﾉｷ┝ざ ﾏWﾐデｷﾗﾐWS ;Hﾗ┗Wく B;ﾐﾆゲ ｴ;S ﾏ;SW HｷﾐSｷﾐｪ H┌ゲｷﾐWゲゲ Iﾗﾐデヴ;Iデゲ ┘ｷデｴ 
ヮ┌ヴIｴ;ゲWヴゲ ﾗa H┌ﾐSﾉWS ゲ┌HヮヴｷﾏW ﾏﾗヴデｪ;ｪWゲく TｴWゲW Iﾗﾐデヴ;Iデゲげ ﾗHﾉｷｪ;デｷﾗﾐゲ SｷS ﾐﾗデ SWヮWﾐS ﾗﾐ デｴW 
status of the underlying mortgages, but rather on the terms and conditions negotiated between 

the buyers and sellers of these securities. The holders of these securities would come after the 

banks that had sold them this bundled credit irrespective of events in the housing markets. 

Hence, rather thaﾐ ヮWヴﾏｷデデｷﾐｪ さIヴ;ﾏSﾗ┘ﾐゲがざ ;ﾐS ゲWデデｷﾐｪ ; ヮヴWIWSWﾐデ デｴ;デ ┘ﾗ┌ﾉS ｷﾐIヴW;ゲW 
market uncertainty over bank viability, banks insisted on repayment or on repossession of the 

ﾏﾗヴデｪ;ｪWS ヮヴﾗヮWヴデ┞が W┝IWヮデ ｷﾐ デｴﾗゲW ヴ;ヴW ｷﾐゲデ;ﾐIWゲ ┘ｴWヴW デｴW aWSWヴ;ﾉ ｪﾗ┗WヴﾐﾏWﾐデげゲ ゲ┌HヮヴｷﾏW 
relief programs did actually permit borrowers to stay in their homes. What resulted was a flood 

of foreclosures, totaling twelve million across the country.  

While the federal government made some efforts to relieve the pressure on distressed 

homeowners, the U.S. government was more fundamentally committed to preserving the 

┗ｷ;Hｷﾉｷデ┞ ﾗa ｷデゲ aｷﾐ;ﾐIｷ;ﾉ ゲ┞ゲデWﾏが ｪｷ┗Wﾐ デｴ;デ ゲ┞ゲデWﾏげゲ ﾐW;ヴ ﾏWﾉデSﾗ┘ﾐ ｷﾐ “WヮデWﾏHWヴ-November 

ヲヰヰΒく Aゲ ｷﾐ デｴW ヱΓΒヰゲ Iヴｷゲｷゲが デｴｷゲ ﾏW;ﾐデ ゲデ;Hｷﾉｷ┣ｷﾐｪ デｴW ゲ┞ゲデWﾏが ﾏ;ｷﾐデ;ｷﾐｷﾐｪ Uく“く ｷﾐゲデｷデ┌デｷﾗﾐゲげ 
;IIWゲゲ デﾗ ﾗ┗WヴゲW;ゲ Hﾗヴヴﾗ┘ｷﾐｪ ﾏ;ヴﾆWデゲが ;ﾐS IヴW;デｷﾐｪ ; ヴWデ┌ヴﾐ ヮ;デｴ┘;┞ デﾗ ゲﾗﾉ┗WﾐI┞ aﾗヴ さデﾗﾗ Hｷｪ 
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デﾗ a;ｷﾉざ H;ﾐﾆゲく WｴｷﾉW ﾐﾗ aｷﾐ;ﾉ デ;ﾉﾉ┞ ｷゲ ;┗;ｷﾉ;HﾉWが デｴW ゲ┌HゲｷSｷWゲ W┝デWﾐSWS デﾗ ﾏWｪ;H;ﾐﾆゲ ┗ｷ; ヮ┌HﾉｷI 
equity infusions, quantitative easing, and Federal Reserve purchases of mortgage-backed (and 

other) securities (usually at par) dwarfs the expenditure of public funds on distressed borrowers 

with subprime loans.  

Tｴｷゲ ｷゲ デｴW ヮﾗｷﾐデ ;デ ┘ｴｷIｴ デｴW ﾐﾗデｷﾗﾐ ﾗa Iﾗﾏﾏ┌ﾐｷデｷWゲ ;ﾐS ｴﾗ┌ゲWｴﾗﾉSゲ ;ゲ さｪﾗｷﾐｪ IﾗﾐIWヴﾐゲざ 
comes into play in o┌ヴ ;ヴｪ┌ﾏWﾐデく Cﾗﾏﾏﾗﾐゲげゲ さｪﾗｷﾐｪ IﾗﾐIWヴﾐゲざ ;ヴW ;ﾉﾉ ﾏ┌ﾉデｷ-person, spatially 

defined entities characterized by dense internal (as well as external) exchanges of goods and 

services, income and investment flows, emotion, knowledge, tradition, and so on. We 

suggested above that this term should be extended to cities, neighborhoods, and households. 

Insofar as they persist through time, these entities create and reproduce distinct cultures. And 

the persistence and interaction of these entities as going concerns, at different scales, provides 

the micro- and macro-social structures of human communities. Various hierarchical 

dependencies emerge. Most households depend in some measure on the existence of 

neighborhoods, cities, as well as nation states. Commons did not articulate his concept in 

hierarchical terms, but the existence of micro-to-macro dependent linkages, with the sovereign 

state leading and looking after the welfare of all the other levels, can be clearly seen.  

TｴW ゲﾗ┗WヴWｷｪﾐげゲ “┌ヮヴWﾏW Cﾗ┌ヴデ SWIｷゲｷﾗﾐゲ ;Hﾗ┌デ ┘hat constitutes value ね meaning, what 

transactions are permissible, what constitutes fair exchange, and so on ね can be understood as 

interventions that sustain and resolve conflicts between the intra-ﾐ;デｷﾗﾐ;ﾉ さｪﾗｷﾐｪ IﾗﾐIWヴﾐゲざ ;デ 
different levels, all in thW ﾐ;デｷﾗﾐ;ﾉ ｷﾐデWヴWゲデく Tｴｷゲ Iｴ;ﾐｪWゲ ┘ｴWﾐ さIﾗﾐaﾉｷIデゲ ﾗa ﾉ;┘ゲざ IﾗﾐゲｷSWヴ;デｷﾗﾐゲ 
introduce extra-ﾐ;デｷﾗﾐ;ﾉ IﾗﾐゲｷSWヴ;デｷﾗﾐゲ ;ﾐS ｷﾐデWヴWゲデゲ ｷﾐデﾗ Cﾗﾏﾏﾗﾐゲげゲ Wケ┌;デｷﾗﾐく Fﾗヴ ﾗﾐIWが 
maintaining a stable financial system (or viable megabanking sector) requires compliance with 

SWﾏ;ﾐSゲ ヮﾗゲWS H┞ ｪﾉﾗH;ﾉ aｷﾐ;ﾐIｷ;ﾉ ｷﾐデWヴWゲデゲが ｷﾐ ┘ｴｷIｴ I;ゲW ;ﾐ┞ ﾐ;デｷﾗﾐげゲ “┌ヮヴWﾏW Cﾗ┌ヴデ ﾉﾗゲWゲ ｷデゲ 
status as an adjudicator of value for the nation state it serves. The application of its laws is 

subject to a higher power.  

Tｴｷゲ ｷゲが ﾗa Iﾗ┌ヴゲWが ┘ｴWヴW デｴW さSﾗ┌HﾉW ｴWﾉｷ┝ざ Iｴ;ヴ;IデWヴ ﾗa ゲ┌HヮヴｷﾏW ゲWI┌ヴｷデｷ┣;デｷﾗﾐ HWIﾗﾏWゲ 
determining. For the prior demands made by global financial interests compromise the national 

ゲデ;デWげゲ ﾗヮデｷﾗﾐゲが ;ﾐS ヴWケ┌ｷヴW デｴ;デ ｷデ ゲ┌ヮヮﾗヴデ デｴW ｷﾐデWヴWゲデゲ ﾗa ｷデゲ さデﾗﾗ Hｷｪ デﾗ a;ｷﾉざ H;ﾐﾆゲく Iﾐ デｴW I;ゲW 
of the subprime mortgage crisis, the immediate consequence may be foreclosure. If so, this 

destroys the link between household and home. In this event, the household may stay together 

as a unit, even in the same geographic location, but its characteristics as ; さｪﾗｷﾐｪ IﾗﾐIWヴﾐざ ;ヴW 
likely to be dramatically altered. It will no longer be paying property taxes, and perhaps sales 

and income taxes, to the local units of government where its now forsaken home is located. 

This, in turn, means that the sub-national governmental units hosting this home ね the city and 

county governments, the school districts, and so on ね will all lose tax revenues. When 

foreclosed properties are hyper-concentrated, the revenue losses can be extreme, and the 

incremental expenditure costs generated by extensive foreclosures can be high. In 

consequence, the sovereign nation that takes what it perceives as necessary measures to 

preserve the stability of its financial system, in the context of the subprime crisis, is 

┌ﾐSWヴﾏｷﾐｷﾐｪ デｴW さｪﾗｷﾐｪ IﾗﾐIWヴﾐざ ┗ｷ;Hｷﾉｷデ┞ ﾗa デｴW ﾉﾗI;ﾉ ┌ﾐｷデゲ ﾗa ｪﾗ┗WヴﾐﾏWﾐデ デｴ;デ IﾗﾏヮヴｷゲW ｷデゲ 
very governmental micro-structure. 

 

CﾗﾐIﾉ┌ゲｷﾗﾐぎ RW┗ｷ┗ｷﾐｪ Cﾗﾏﾏﾗﾐゲげゲ LﾗｪｷI ｷﾐ デｴW Pﾗゲデ-Crisis World 
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“ﾗﾏW ﾗa Cﾗﾏﾏﾗﾐゲげゲ ideas about state, market, and community have been applied here to the 

IｷヴI┌ﾏゲデ;ﾐIWゲ ﾗa デｴW ﾐWﾗﾉｷHWヴ;ﾉ Wヴ;く WW HWｪ;ﾐ H┞ ゲｴﾗ┘ｷﾐｪ ｴﾗ┘ デｴW ヱΓΒヰゲ さデヴｷヮﾉW Iヴｷゲｷゲざ ふL;デｷﾐ 
American debt crisis, U.S. savings-and-loan crisis, and meltdown of Continental Illinois) 

illuminated the threats that a deregulating financial sector with global reach poses for 

WIﾗﾐﾗﾏｷI ゲデ;Hｷﾉｷデ┞ ;ﾐS ﾐ;デｷﾗﾐ;ﾉ ヮヴﾗゲヮWヴｷデ┞く WW ;S;ヮデWS Cﾗﾏﾏﾗﾐゲげゲ ﾏﾗSWﾉ ﾗa I;ヮｷデ;ﾉｷゲﾏ デﾗ 
account for globalizing financial capital by contrasting the roles of a hegemonic, money-center 

sovereign (the U.S.) with that of non-hegemonic Latin American nations under IMF oversight. In 

particular, Brady bonds embody the way in which globalized and systematically important 

financial firms have structured transactions in ways that undercut the key function of the 

sovereign as the guardian of the commonwealth. Force ね and not just liberty and duty with 

respect to the commonwealth ね emerged as a factor in structuring the terrain of transactions. 

The contractual form of the transactions that dominated in the subprime lending spree 

ヴﾗ┌デｷﾐWﾉ┞ ┗ｷﾗﾉ;デWS Cﾗﾏﾏﾗﾐゲげゲ IヴｷデWヴｷ;が ;ﾐS ｷﾉﾉ┌ゲデヴ;デWS デｴW ｷﾏヮﾉｷI;デｷﾗﾐゲ ﾗa ヮWヴﾏｷデデｷﾐｪ ;ﾐ 
unregulated, hyper-competing, speculation-oriented financial sector to operate without 

adequate sovereign oversight. The resulting crisis was resolved, as in the 1980s, with 

ヴW;aaｷヴﾏ;デｷﾗﾐ ﾗa デｴW ゲ┌HﾃWIデｷﾗﾐ ﾗa デｴW ﾐ;デｷﾗﾐ ゲデ;デWげゲ aｷゲI ;ﾐS ヮﾗ┘Wヴゲ デﾗ ｷデゲ ﾏWｪ;H;ﾐﾆｷﾐｪ ゲWIデﾗヴく 
Consequently, the commonwealth shrank and the vulnerable suffered lost homes and broken 

communities. As a result, former subprime hot-ゲヮﾗデゲが ゲ┌Iｴ ;ゲ C;ﾉｷaﾗヴﾐｷ;げゲ CWﾐデヴ;ﾉ V;ﾉﾉW┞ ;ﾐS 
Iﾐﾉ;ﾐS EﾏヮｷヴWが ｴ;┗W HWWﾐ デｴW H;IﾆSヴﾗヮ aﾗヴ H;ﾐﾆゲげ ﾐ;┗ｷｪ;デｷﾗﾐ ﾗa ; ﾐW┘ ゲWデ ﾗa ヮヴﾗaｷデ-making 

ﾗヮヮﾗヴデ┌ﾐｷデｷWゲく TｴW ﾉﾗ;ﾐ ﾏﾗSｷaｷI;デｷﾗﾐ さゲ┘W;デ Hﾗ┝ざ ヮｴWﾐﾗﾏWﾐﾗﾐが デｴW WﾏｷﾐWﾐデ Sﾗﾏ;ｷﾐ ｷゲゲ┌Wが ;nd 

bulk sales of REOs come to mind as examples of how the purposive lack of legal direction and 

H;ﾐﾆゲげ ;Hｷﾉｷデ┞ デﾗ ヴWゲｷゲデ a;ｷヴ WﾐaﾗヴIWﾏWﾐデ ゲデ;ﾐS;ヴSゲ ｴ;┗W ヮWヴﾏｷデデWS デｴWﾏ デﾗ ﾏ;ﾆW ヮヴﾗaｷデ W┗Wﾐ ｷﾐ 
the chaotic environments their reckless lending has left behind. The deleterious effects of the 

ゲ┌HヮヴｷﾏW ﾏﾗヴデｪ;ｪW Iヴｷゲｷゲ ﾗﾐ Iﾗﾏﾏ┌ﾐｷデｷWゲ ;ゲ さｪﾗｷﾐｪ IﾗﾐIWヴﾐゲざ ｴ;┗W HWWﾐ ﾗ┗WヴﾉﾗﾗﾆWSく TｴW a;Iデ 
that this extended crisis has not led to a social explosion can be attributed to the fact that it 

occurred decades after neoliberalism ｴ;S HWｪ┌ﾐ デﾗ ゲｴｷaデ ;ｪWﾐデゲげ W┝ヮWIデ;デｷﾗﾐ ヮ;ヴ;ﾏWデWヴゲ ;ﾐS 
ゲﾗ┗WヴWｷｪﾐ ｪﾗ┗WヴﾐﾏWﾐデゲげ ヮヴﾗ┗ｷゲｷﾗﾐ ﾗa ヮ┌HﾉｷI ゲWヴ┗ｷIWゲく  

This argument clearly has implications for the crisis of the European Monetary Union 

ふE┌ヴﾗ┣ﾗﾐWぶく TｴW E┌ヴﾗ┣ﾗﾐWげゲ ゲデヴ┌Iデ┌ヴWが ;ﾐS デｴW ;Sﾃ┌ゲデﾏWﾐデゲ デｴ;デ its Maastricht and Lisbon 

treaties mandated, represents a further step toward the restructuring of the role of the 

sovereign under neoliberalism. The national state is not understood in these treaties as an 

independent source of decision-making power validated by democratic votes. It is, instead, 

simply an instrument for effectuating market discipline when evolving macro-circumstances 

require that national consumption, investment, and/or government expenditure be shrunk. 

This reflection on the interaction between financial globalization, the sovereignty of the 

ﾐ;デｷﾗﾐ ゲデ;デWが ;ﾐS Iﾗﾏﾏ┌ﾐｷデｷWゲ ;ゲ さｪﾗｷﾐｪ IﾗﾐIWヴﾐゲざ ﾉW;Sゲ デﾗ ゲW┗Wヴ;ﾉ IﾗﾐIﾉ┌ゲｷﾗﾐゲく OﾐW ｷゲ デｴ;デ 
aｷﾐ;ﾐIｷ;ﾉ ｪﾉﾗH;ﾉｷ┣;デｷﾗﾐが ┘ｴWﾐ ﾉｷﾐﾆWS デﾗ デｴW ヮヴWヴﾗｪ;デｷ┗Wゲ ﾗa さデﾗﾗ Hｷｪ デﾗ a;ｷﾉざ ﾏWｪ;H;ﾐﾆゲが Sｷゲヮﾉ;IWゲ 
the nation state from the central role that Commons envisioned for it in the structure of 

economic activity: namely, that of organizing the hierarchical flows of transactions among the 

さｪﾗｷﾐｪ IﾗﾐIWヴﾐゲざ ┘ｴｷIｴ IﾗﾏヮヴｷゲW ;ﾐ┞ ┗ｷHヴ;ﾐデ ゲﾗIｷWデ┞げゲ ﾉｷaWHﾉﾗﾗSく A ゲWIﾗﾐS IﾗﾐIﾉ┌ゲｷﾗﾐ ｷゲ デｴ;デ デｴW 
potential fragility of modern banking systems in the era of globalization can push the 

ﾏ;ｷﾐデWﾐ;ﾐIW ﾗa aｷﾐ;ﾐIｷ;ﾉ ゲデ;Hｷﾉｷデ┞ ｷデゲWﾉa デﾗ ; ヮヴWヴﾗｪ;デｷ┗W aﾗヴ デｴW ┌ゲW ﾗa デｴW ﾐ;デｷﾗﾐ ゲデ;デWげゲ ヮﾗ┘Wヴく 
This goal displacement will carry a heavy political price insofar as it reduces the capacity of 

national governments to provide safety-net protection for their populations. Third, the inability 
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of sovereign states in the EMU to determine their own monetary policies, and to set their own 

aｷゲI;ﾉ ヮﾗﾉｷIｷWゲが ヴWﾏﾗ┗Wゲ デｴWﾏ W┗Wﾐ a┌ヴデｴWヴ aヴﾗﾏ Cﾗﾏﾏﾗﾐゲげゲ ｷSW;ﾉ ﾗa デｴW ゲﾗ┗WヴWｷｪﾐ ;ゲ ヮヴﾗデWIデﾗヴ 
of a public commonwealth. To the contrary, some nation states are unable to protect their 

ヮ┌HﾉｷIげゲ Iﾗﾏﾏﾗﾐ┘W;ﾉデｴが ┘ｴｷﾉW ﾗデｴWヴ ﾐ;デｷﾗﾐ ゲデ;デWゲ ;ヴW ｷﾐゲｷsting that these losses be borne for 

the good of the whole. Here, the contradictions between political coherence and political 

WIﾗﾐﾗﾏｷI ﾐWIWゲゲｷデ┞ I;ﾐ HW ゲWWﾐ ┗Wヴ┞ ゲデ;ヴﾆﾉ┞ デｴヴﾗ┌ｪｴ デｴW ﾉWﾐゲ ﾗa Cﾗﾏﾏﾗﾐゲげゲ ｴｷゲデﾗヴｷI;ﾉ 
conception of capitalism. 
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1 This insight anticipates Michael C. Jensen and William H. Meckling (1976) by 52 years. 

However, whereas Jensen and Meckling conclude that business structures should be 

manipulated so as to maximize the flow of monetary value to owners, Commons views the firm 

ｴﾗﾉｷゲデｷI;ﾉﾉ┞ ;ゲ ; さｪﾗｷﾐｪ IﾗﾐIWヴﾐくざ  
2 HW ;ﾉゲﾗ Sｷゲデｷﾐｪ┌ｷゲｴWゲ HWデ┘WWﾐ デｴW ゲデ;デW ;ﾐS ｪﾗ┗WヴﾐﾏWﾐデぎ さTｴW ゲデ;デW ｷゲ H┌デ ﾗﾐW ﾗa ﾏ;ﾐ┞ 

ｪﾗｷﾐｪ IﾗﾐIWヴﾐゲ ぐ TｴW けｪﾗ┗WヴﾐﾏWﾐデげ ぐ ｷゲ デｴW ゲWヴｷWゲ ﾗa デヴ;ﾐゲ;Iデｷﾗﾐゲ ｪﾗｷﾐｪ ﾗﾐ HWデ┘WWﾐ ﾗaaｷIｷ;ﾉゲ 
;ﾐS デｴW Iｷデｷ┣Wﾐゲざ ふCﾗﾏﾏﾗﾐゲ ヱΓヲヴが ヱヴ9-150). 

3 OﾐW ﾗa デｴW ヮヴWゲWﾐデ ヮ;ヮWヴげゲ ;┌デｴﾗヴゲ ふD┞ﾏゲﾆｷ ヲヰヱヱb) reviews the theoretical literature on 

the causes of neoliberal-era financial crises. 
4 Buchheit, a partner at Cleary Gottleib, remains a key litigator and negotiator in the 

Eurozone crisis (Moulds 2013).   
5 Brady bonds accounted for 61 percent of all emerging-market debt trading in 1994, 

though only for 2.0 percent in 2005 (EMTA 2014). Mexico retired its Brady bonds in 2003, Brazil 

in 2006. 
6 A 1980 banking deregulation act and a 1982 mortgage derWｪ┌ﾉ;デｷﾗﾐ ;Iデ さSｷゲﾏ;ﾐデﾉWS デｴW 

existing prohibitions against a variety of risky loan features, such as non-amortizing mortgages, 

negative amortization mortgages, balloon clauses, and other interest rate structures creating 

ｴｷｪｴ ヮﾗデWﾐデｷ;ﾉ ヮ;┞ﾏWﾐデ ゲｴﾗIﾆざ ふMICoy, Pavlov and Wachter 2009, 501). 
7 A ﾏﾗヴデｪ;ｪW ﾉﾗ;ﾐ ｷゲ さヮﾉ;ｷﾐ ┗;ﾐｷﾉﾉ;ざ ┘ｴWﾐ ｷデ ｷゲ ;SWケ┌;デWﾉ┞ Iﾗﾉﾉ;デWヴ;ﾉｷ┣WS ふゲﾗ デｴ;デ デｴW ﾉﾗ;ﾐ ﾗﾐ 

デｴW ヮヴﾗヮWヴデ┞ aｷﾐ;ﾐIWS SﾗWゲ ﾐﾗデ W┝IWWS Βヰ ヮWヴIWﾐデ ﾗa デｴ;デ ヮヴﾗヮWヴデ┞げゲ ﾏ;ヴﾆWデ ┗;ﾉ┌Wぶが ┘ｴWﾐ ﾉﾗ;ﾐ 
servicing takes a modest share of ヴWゲｷSWﾐデゲげ ｷﾐIﾗﾏW ふ┌ゲ┌;ﾉﾉ┞ ; デｴｷヴS ﾗヴ ﾉWゲゲぶが ;ﾐS ┘ｴWﾐ デｴWヴW ;ヴW 
no other encumbrances on the property. The Federal National Mortgage Association (FNMA , or 

Fannie Mae) and the Federal Home Loan Mortgage Association (FHLMC , or Freddie Mac) also 

had maximum loan amounts which varied over time.   
8 Joshua Aizenman (2002) also warned of the dangers of a hasty plunge into financial 

opening, especially for emerging market countries.  
9 TｴW ;┌デｴﾗヴゲ ゲ┌IIｷﾐIデﾉ┞ ゲ┌ﾏﾏ;ヴｷ┣W デｴW ヮヴﾗIWS┌ヴWぎ さTｴWゲW HﾗﾐSゲ ;ヴW SWﾐﾗﾏｷﾐ;デWS in U.S. 

dollars and the principal and a part of interest are collateralized with U.S. treasury bonds. When 

W┗;ﾉ┌;デｷﾐｪ ; Bヴ;S┞ HﾗﾐSが ｷデ ｷゲ ﾐWIWゲゲ;ヴ┞ デﾗ けゲデヴｷヮげ デｴW ヮヴｷﾐIｷヮ;ﾉ ;ﾐS ｷﾐデWヴWゲデ ｪ┌;ヴ;ﾐデWWゲ ｷﾐ ﾗヴSWヴ 
to extract a comparable sovereign risk premium that is assessed by the market on the issuing 

country. Brady bond stripped yield spread is then the difference between the Brady bond 

ゲデヴｷヮヮWS ┞ｷWﾉS ;ﾐS デｴW Uく“く デヴW;ゲ┌ヴ┞ HﾗﾐS ┞ｷWﾉS ┘ｷデｴ ; ゲｷﾏｷﾉ;ヴ ﾏ;デ┌ヴｷデ┞ざ ふB;Wﾆが Bandopadhyaya 

and Du 2005, 540).  
10 Indeed, Gergana Jostova (2006, 527) finds that Brady credit spreads for U.S. investors are 

Sﾗ┌HﾉW ┘ｴ;デ デｴW┞ ゲｴﾗ┌ﾉS HWが ;ﾐ さぷｷへﾐWaaｷIｷWﾐI┞ ぷデｴ;デへ ヴWゲ┌ﾉデゲ aヴﾗﾏ デｴW ヴWゲデヴｷIデｷﾗﾐゲ ﾗa ; 
nontransparent, institutionally dominated, dealer market and the lack of a fully developed 

SWヴｷ┗;デｷ┗Wゲ ﾏ;ヴﾆWデ aﾗヴ WﾏWヴｪｷﾐｪ Iﾗ┌ﾐデヴ┞ IヴWSｷデ ヴｷゲﾆくざ 
11 Also critical was the chronic U.S. current account deficit, hence its systematic capital 

account inflows which persisted during the entire neoliberal era.  
12 Initially, the credit risk of Brady bonds was priced on a Brady bonds futures market that 

was traded on the Chicago Commodities Futures Exchange. However, a CDS market based on 

MBS had successfully replaced an MBS futures instrument as a vehicle for pricing risk in the 

early 1990s (Nofthaft, Lekkas and Wang 1995). Consequently, the emergence of CDSs for MBS 

led Brady bonds traders to switch to CDSs for Brady bonds, as CDSs have outperformed futures 
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markets in pricing Brady bond risk. The result was the cessation of Brady futures trading in 2001 

(Skinner and Nuri 2007). 

 


