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Abstract:

This article addresses how bodily integrity has been mobilised in the 

context of genital cutting of male infants and the extent to which the 

concept is taken into account in legal decision making in the UK. While 

bioethicists have debated whether interventions on children’s bodies are 

more appropriately determined on the basis of hypothetical consent or in 

the child’s best interest, it is clear that in law the relevant test is whether 

interventions are in the child’s best interest. As the issue of non-

consensual genital cutting of infants has become more contested, courts 

have been asked to adjudicate on the best interests of infants in 

situations where their caregivers disagree about procedures. Although 

this body of jurisprudence remains (surprisingly) small, in this article we 

argue that while there are now discernible trends in such cases (for 

example, deferring decision-making until the child has the requisite 

capacity to decide, engaging with certain human rights norms), too often 

judicial reasoning about a child’s best interests remains largely empty of 

reasoned content, and in certain respects is regressing. Using the recent 

case of Re P to exemplify this logic, and drawing on our previous work 

advocating the value of embodied integrity, we argue that judges should 

adopt a more substantive framework of values in judging the child’s 

corporeal and other interests in such cases. This would move best 

interests assessments beyond a mere formalistic exercise and lead to 

better reasoned legal judgments.

 

Clinical Ethics



Proof

1

Judging children’s best interests: Centering bodily integrity

 

Introduction:

Twenty years ago the British Medical Association (BMA) issued revised guidance to its 

members on how they should respond to requests for non-therapeutic male circumcision.1 

The 2004 guidance provoked our interest in the issue of male genital cutting and how it is 

professionally and legally regulated. In a critique of the guidance, we argued that the BMA 

wrongly assumed that the practice was lawful and also drew a deeply problematic dichotomy 

between the practices of male and female genital cutting.2 More broadly, we criticised UK 

law’s failure to confront the risks that male genital cutting poses to the infant body. Reflecting 

back on this early intervention, it is striking both that the BMA guidance failed to refer to the 

bodily integrity of the child subject and that we failed to criticise it for this omission.

In a roughly contemporaneous article, which addressed legal regulation of the practice in 

more depth,3 we suggested that law’s failure to satisfactorily address the procedure is 

grounded in a wider cultural reluctance to recognise the pain and harm that the practice 

causes to infant male bodies. Here we noted Jo Bridgeman’s suggestion that in part this may 

reflect a wider cultural unwillingness to recognise young children as possessors of bodily 

integrity.4(p111) This reluctance persisted notwithstanding the foundational position of bodily 

integrity as a key jurisprudential value.5-7 Over the subsequent two decades much has 

changed both in our own position and in the wider ethico-legal context.8 For instance, 

following our initial attempt to reframe male genital cutting as a matter deserving of ethico-

legal attention, a growing body of scholarship has criticised how law has responded to the 

practice.9-14 In our contributions to this literature, which have largely focused on the legal 
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position governing children who are too young to consent, we have argued that it is crucial 

to cast non-consensual genital cutting as an unwarranted interference with bodily integrity, 

which should usually be deferred until the child can make the decision for himself.15 In 

addressing bodily integrity we have sought to develop how this fundamental value is 

understood, to better explain what we seek to protect when bodily integrity is invoked. To 

this end, we have sought to articulate the concept of embodied integrity. This concept 

engages our lived experience of the body as the means by which we experience and become 

ourselves in the world. In our view it offers a more complex understanding of corporeality 

than the prevalent ‘invasion narrative’16 which underpins most ethico-legal accounts of bodily 

integrity and seeks purely to protect bodily boundaries.  In contrast, embodied integrity  

recognises that the body is inseparable from the social and institutional contexts in which it 

exists and acknowledges that our bodies enable us to pursue key dimensions of our humanity, 

such as our wellbeing, flourishing and our relationships. Finally, within this understanding, 

the body is recognised as a site at which we experience and enact our subjectivity.15, 17  Non-

consensual and non-therapeutic bodily interventions might acordingly best be understood 

not as one off interventions, but as biographical.  They have the potential to shape our life 

course and later embodied freedoms. As such, we argue that any best interests assessment – 

the framework within which decisions regarding the care of children and young people are 

required to be made in UK domestic and international law - must begin with an accounting of 

possible bodily risks and harms.

As we have pursued this work it is notable that bodily integrity has attracted considerable 

attention in ethico-legal scholarship which has often been critical of male genital cutting.18, 19 

Further, in other jurisdictions professional bodies have promulgated guidance that is more 
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overtly critical of male genital cutting, and in some cases this questioning of the practice has 

been grounded in the value of bodily integrity.20 More generally in English law, criticism of 

the vagueness inherent in best interests approaches and how they have been applied,21, 22 

has prompted judges in a range of contexts to flesh out the content of these approaches, 

thereby making them more meaningful.13 Yet, as Stalford has argued, best interests 

assessments remain ‘highly contingent on the subjective assessment and value framework of 

the decision-maker.’23 In practice, moreover, parental views are typically upheld  in the 

courts,21 unless they are deemed to very adversely affect their children’s best interests.

While we would argue then that much has changed in the past two decades, it is also true 

that too much remains the same.  For instance, although the BMA has updated its guidance 

in the form of a 2019 tool kit for doctors, this document reiterates its refusal to adopt a 

position on male genital cutting. Thus, the guidance notes that the ‘BMA has never taken a 

position in the debate about the acceptability or otherwise of the procedure and continues 

to sharply differentiate it from the crime of female genital cutting, which is the subject of 

separate guidance condemining the practice.24(p3) Arguably, this refusal on the part of a key 

medical regulator to take a position on the ethics of neonatal male genital cutting tacitly 

positions the BMA  as a supporter of the status quo, since its unwillingness to question or 

challenge the parental or medical choice to circumcise an infant implicitly endorses the 

legitimacy of the practice. Secondly, on the supranational level, and as Sandland has argued, 

little has changed and it remains the case that the ‘approach of the international community 

has not been to defend the practice of MGM, but to neglect it, and treat it as a non-issue in 

human rights terms.’13 Within the UK, and notwithstanding a growing legal academic 

literature, there remain few decided legal cases addressing male genital cutting. While there 
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are some positive features of these rulings, they follow a regrettably similar narrative (largely) 

eschewing any fundamental questioning of the practice.  

Back in 2004 only one case - the 1999 Court of Appeal decision in Re J – had been reported 

that  directly considered male genital cutting.25, 26 Subsequently there have been 4 reported 

cases.27-30 Like Re J they typically involve instances where there was a disagreement between 

the parents about whether the procedure should be performed on a young child. In some 

respects, this paucity of legal cases is surprising given that the BMA’s 2019 guidance is clear 

that:

where people, and/or agencies, with parental responsibility for a child disagree about 

whether he should be circumcised, doctors should not circumcise the child without 

the leave of a court.24(p6)

In this article we assess how adequately courts carry out this responsibility, focusing on Re P 

(Child in Care: Circumcision)31 the most recently decided case, heard in the High Court in 2021. 

We adopt this singular focus to highlight how little judicial reasoning has advanced in the 

more than 20 years the issue has been before the courts. This is true notwithstanding the 

significant changes  beyond the courts that we have noted.32 While agreeing with the 

outcome in this case, where Cobb J held that the decision should be deferred until the child 

could decide for himself, we suggest that much of the reasoning and assumptions in the 

judgment is highly problematic. In particular, we assess how best interests calculations work 

in practice in these cases. While we are mindful of the dangers in  placing too much emphasis 

on a single lower court ruling, we argue that Re P exemplifies how judges approach these 
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cases more generally, and that judicial reasoning is a matter that should concern bioethcists. 

We would also assert that the case carries particular significance in having been decided by 

an influential senior judge well versed in applying best interests tests in a range of contexts. 

We return to this point in our conclusions.

Although bioethicists have frequently debated whether interventions on children’s bodies are 

more appropriately determined on the basis of the child’s hypothetical consent,33 in the 

child’s best interests,18, 34, 35 or within a best interests framework that is qualified by a 

‘significant harm’ threshold,36 it is clear that in law the relevant test - enshrined in s. 1(1) 

Children Act 1989 - is whether interventions are in the child’s best interests.37, 38 Thus, as Cobb 

J notes in Re P, the ‘welfare of the child, both in the immediate and long term, is the 

paramount consideration in reaching a decision about circumcision for a male child… this is 

uncontroversial in the instant case, and has been the starting point of all previous decisions’ 

(at para 27). We argue that in applying this test in cases where the genital cutting of male 

infants is proposed, English judges have ignored bodily integrity arguments in reaching their 

decisions about the child’s welfare. This leaves judicial reasoning in these cases somewhat 

superficial and marked by a failure to disentangle the interests of the child from those of the 

adults involved - a process  exemplified by Re P. 

The facts in Re P

Re P is the latest in the series of cases where male genital cutting is contested, but the first 

case in which the child was in interim care. It concerned P - a 21-month-old boy - born to 

Muslim parents, who had subsequently separated. The court noted that P’s father was 

Page 5 of 19 Clinical Ethics

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60



Proof

6

Muslim by birth and heritage, while his mother had converted to Islam several years prior to 

P’s birth. P was subject to an interim care order under the Children Act 1989 and had been 

placed in the care of maternal relatives - Mr and Mrs R - under a special guardianship order. 

His older sibling and half sibling were also in the care of (different) relatives following 

concerns about domestic abuse in the familial home. It was accepted that Mr and Mrs R were 

likely to become P’s permanent carers.  They had indicated that they would respect his 

Muslim heritage. For instance, they were committed to educating him about the Muslim faith 

and heritage, to celebrating Eid and to ensuring that he followed a largely halal diet. However, 

they did not support P being circumcised in the short term. This prompted P’s mother, with 

the support of his father, to seek the court’s authorisation under the inherent jurisdiction for 

P to be circumcised within a few months.  The mother indicated her concern that if  the 

procedure was not performed before  P’s second birthday it was unlikely that he would 

choose to be circumcised in later life. The Local Authority and the Children's Guardian 

opposed the application, contending that the decision ought to be deferred until the point at 

which P could know the necessary medical and cultural facts and make his own choice. His 

social worker suggested that contact with his birth parents and the provision of cultural and 

religious books for P would more meaningfully promote his identity and cultural heritage than 

circumcising him. 

The Ruling in Re P

Surprisingly, Cobb J’s ruling scarcely engages with earlier rulings in this area, and largely 

ignores subsequent developments in how best interests have been addressed in other health 
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contexts. In assessing P’s best interests Cobb J determined that only four matters were 

relevant:

i) the child’s religious upbringing; 

ii) the ‘medical issues’, specifically the irreversibility of the procedure and the balancing of 

risks and benefits;

iii) the view of the parents and carers of the child; and

iv) the environment in which the child is brought up.

It is noteworthy that having opened the ruling by referring to best interests as the ‘paramount 

consideration in reaching a decision about circumcision for a male child’, Cobb J immediately 

turns to the ‘religious upbringing of the child’.  Rather than placing the child at the centre of 

his ruling, this starting point means attention is immediately diverted to the parents. Cobb J 

states that religious upbringing ‘may be a matter of great importance’ and highlights the value 

of religious beliefs to the parents, noting that ‘how significant the religious upbringing is will 

vary from case to case depending on the strength of the religious beliefs and observance of 

the child's parents’ (para 27). As we have argued elsewhere, this highlights the difficulties 

judges face in disentangling the interests of parents and children.15

Having started with this consideration of the importance of parental religious views, Cobb J 

offers only a cursory assessment of the medical risks and benefits when he turns to this factor. 

The court had heard expert testimony from the agreed medical expert - Mr Mangera - a 

Consultant Urologist and Muslim, who was invited to provide both medical and religious 

evidence. Mr Mangera indicated that at P’s age the likely method of circumcision would be a 
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‘ring’ technique, such as a Plastibel, with the procedure performed under local anaesthetic by 

a doctor. Regarding the risks of the procedures, Mr Mangera categorised these as being: likely 

pain from the anaesthetic injection and during the healing process (‘mild to moderate … 

manageable with paracetamol’); the possibility of bleeding (occurring in 1% of cases, usually 

in the first 12 hours);  risk of infection (occurring in less than 1% of cases); and of cosmetic 

issues (arising in 2% of cases). He also referred to other unspecified ‘more minor risks’ (para 

11). As we shall address below, his assessment of the medical risks differs in significant 

respects from expert testimony accepted by other courts.

The third consideration pertains to the views of the parents and the current carers regarding 

the desirability of circumcision. This is the first reported case in which the birth parents have 

been in agreement that circumcision should be performed, in order for P to connect with his 

Muslim heritage. In familiar rhetoric from child law jurisprudence, Cobb J states that the 

parental views are ‘of considerable importance, and I attach significant weight to them’ 

before effectively overiding them (para 34).  He does emphasise that both parents are 

practicing Muslims to whom their faith is important – which distinguishes the facts  from 

earlier cases such as Re J and Re S. However, Cobb J explicitly acknowledges that his decision 

is ‘influenced by the fact that presently neither parent chooses to see P, and neither parent 

has (contrary to their offer to do so) provided P with age-appropriate books and/or learning 

materials about Islam’ (para 34). Thus, it seems that in future parents applying for  

circumcision to be authorised by a court need to demonstrate clearly both their own 

commitment to the faith and also that they are taking active steps to bring their child up 

consistent with these beliefs. In this case, the birth parents had both failed to turn up for 

contact arrangements with P and had failed to provide religious materials, which perhaps lent 
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greater weight to the fact that while Mr and Mrs R were not parties to the proceedings they 

were not in favour of the procedure. Cobb J indicated that the views of Mr and Mrs R ‘carried 

significant weight’ given that it was ‘a strong thing to impose a medically unnecessary surgical 

intervention on a residential carer/parent who was opposed to it’ (para 27). 

This consideration is closely linked to the fourth feature of the best interests calculation he 

outlined, which is the environment in which the child will be raised. Cobb J notes that it is a 

relevant factor, if within this environment ‘circumcision was not a part of family life’ or ‘not 

in conformity with the religion practised by the primary carer’ (para 27). Again, the idea of 

the familial environment in which P is to be raised is addressed in a cursory manner and Cobb 

J pays scant attention to how this environment will promote the child’s ‘social and cultural 

interests’ which - as the BMA guidance indicates - is a necessary part of the best interests 

test.24(pp6,13-15) Rather, this consideration seems oriented to ensuring ‘family integrity’ is 

protected rather than directly promoting the best interests of the child. A notion of family 

integrity has been discernible in the earlier male genital cutting cases where the court’s focus 

has been on maintaining the family unit and making a child ‘fit’ with the values of their 

parents, even where this entails harmful and irreversible interventions on his body. 

Emphasising family integrity has obscured the need for a full account of the risks and harms 

involved in male genital cutting and other practices.15(p523) 

Evaluating the Ruling 

There are, certainly, some positive features of Re P. Ultimately, the decision to reject the 

parents’ application reinforces the clear trend in English law of deferring the decision until 
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the child is competent to deciding for himself. While the ruling does not couch it in these 

terms, this is an important component in recognising a child’s bodily autonomy and 

preserving his right to an open future.15, 39 The ruling also reinforces the BMA guidance that 

‘Parental preference alone does not constitute sufficient grounds for performing’ male genital 

cutting.24(p6)  Additionally, there is a welcome stress in both the medical testimony and the 

judge’s ruling on the irreversible nature of the intervention. Furthermore, the decision that it 

is in P’s best interest for the procedure to be deferred, notwithstanding that at 2-years P was 

significantly younger than the children in any of the prior cases, and hence significantly 

removed from the point at which he would gain Gillick-competence, is also notable. Finally, 

the fact that the decision was reached notwithstanding the fact that both  biological parents 

supported the application to circumcise, suggests a downplaying of parental interests and a 

tentative more towards a re-centering of the child in the best interests assessments, even if 

this was not apparent in much of the reasoning.

However, against this, some aspects of this case are more troubling than the earlier 

jurisprudence. Our essential criticism of the judgment is that this non-consensual procedure 

raises a wider and more complex range of issues than Cobb J allows, and even the four 

matters which he articulates as relevant to the best interests assessments are not 

interrogated in adequate depth. The narrow scope of the assessment is particularly 

disappointing given that  he stresses on two occasions that the question of religious 

upbringing needed to be considered within a ‘wider welfare perspective’ (para 12) or ‘wider 

welfare review’ (para 27). Yet his own welfare review seems unduly narrow.
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Our most significant concern about the reasoning is that, while the case fits the trajectory of 

earlier jurisprudence in many respects, it devotes even less attention to the embodied risks 

which genital cutting poses  to the child. The minimal account of risks provided by Mr 

Mangera and accepted by Cobb J contrasts quite starkly to the expert testimony accepted by 

the court in the 2017 case of In re L and B (Children). There, Mr Muir, a consultant urologist 

at King's College Hospital, London indicated in his testimony that ‘about five per cent of boys 

will suffer a significant complication after circumcision, with about one in fifty needing 

emergency treatment for bleeding’. He testified that by ‘significant’ he meant anything over 

and above mild pain, and added that at the extreme end of the spectrum major, although 

rare,  complications such as glans amputation, penile necrosis and even the child’s death 

could occur. Significantly, given the method proposed in the current case, Mr Muir noted that 

he had personally treated five boys who had suffered partial or complete amputation of the 

glans with the Plastibell device and that it was a form of circumcision which he would never 

recommend. He also indicated that where these major complications did result they required 

complex multiple plastic surgical operations with often unsatisfactory outcomes (at para 69).

In Re P these major risks are simply not mentioned. It is also unclear what the other ‘minor 

risks’ Mr Mangera referred to are. Further, and surprisingly, there is no reference in either 

the expert testimony or the judgement to psychological risks. This appears to be at odds with 

earlier appellate authority. Thus, in the Court of Appeal in Re J Thorpe LJ had reiterated the 

view of the first instance judge that procedure ‘carried small but definable physical and 

psychological risks’ such that for it to be ordered ‘there would accordingly have to be clear 

benefits to J which would demonstrate that circumcision was in his interests notwithstanding 

the risks’ (at p 574). Yet Cobb J simply opines that the proposed ring method ‘would be painful 

Page 11 of 19 Clinical Ethics

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60



Proof

12

and distressing to P for a number of days or weeks, but no more’ (para 36). Significantly, not 

only is there a failure to comment on the infliction of pain on an unconsenting child,40  but 

neither are any benefits articulated to weigh in the balance against this. Rather, the judge 

simply notes that deferring the procedure until P is older means that the procedure would at 

that point be more complex and have a longer recovery period.  Nevertheless, he adds - 

without having commented on the orders of risk - that he ‘does not regard it as an inherently 

risky procedure’, while bearing in mind that it is irreversible (para 35). This conclusion, with 

no reference to either the psychological risks of the procedure or any countervailing benefits, 

makes Cobb J’s position difficult to reconcile with the dicta of Sir James Munby, President of 

the Family Division in a 2015 case that male genital cutting amounts to significant harm for 

the purposes of s.31 of the Children Act. It is arguable that in In re B and G Munby LJ provided 

the most developed judicial reasoning on the issue to date,12, 41  which makes it perplexing 

that Cobb J fails to engage with it.

We have criticised judges in earlier cases for not properly articulating the precise nature of 

the physical and psychological risks of male genital cutting.3(p166) Re P is more problematic 

because  psychological risks are completely ignored, while the pain caused and the risks of 

the procedure are trivialised. As we have noted of earlier decisions, this seems at odds with 

the general tendency of contemporary judges to require ever more detailed quantifications 

of risks prior to authorising medical interventions.3  It suggests that the male genital cutting 

cases are at odds with approaches to assessing risks in the case of other medical interventions 

and that in this specific line of cases judges are systematically failing the standards they 

impose elsewhere.  Moreover, as we have shown estimations of the risks appear to vary 

across the reported case law. The failure to be more attentive to risks in nenotatal male 
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genital cutting cases is particulary hard to countenance given the existence of an extensive   

literature detailing the inherent risks of the procedure and experiences of harm.40

Finally, there is a failure, as suggested above, to fully engage with earlier authorities. Where 

Cobb J does turn to earlier cases he quotes selectively from them. Thus, there is no mention 

of the fact that in In re B and G, Sir James Munby deemed male circumcision to constitute 

serious harm equivalent to the least serious type of female genital cutting. Nevertheless, 

Cobb J cites his later dicta that ‘Society and the law, including family law, are prepared to 

tolerate non-therapeutic male circumcision performed for religious or even for purely cultural 

or conventional reasons, while no longer being willing to tolerate FGM in any of its forms’ 

(para 72). We would argue that here he relies upon - and reinscribes - a dichotomy between 

different forms of genital cutting that has been problematised in the ethico-legal scholarship.8 

Over time this work has moved towards a consensus that non-therapeutic interventions on 

the body of any child should be deliberated within a framework that centres the child’s 

autonomy and right to bodily integrity.15, 32 In failing to engage with these arguments, Cobb J 

is then able to accept rather than interrogate a number of problematic opinions. He does not 

question, for example, Mr Mangera’s view that if P were to be raised as a Muslim child ‘his 

parents should be given the same rights as all other Muslim families; which is to have a 

circumcision at a young age provided both his parents understand the risks and benefits’ (para 

12). This replicates reluctance in earlier judgments to confront the presumption that the 

decision to circumcise can legitimately be entrusted to parents in the absence of any dispute. 

Yet, until this series of cases, this was not an articulated ‘right’ that could supersede a child’s 

right to bodily integrity. Similarly, other comments are not interrogated. The mother’s 

concern about deferring the procedure was because P was unlikely to choose to be 
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circumcised in later life ‘since he would probably be deterred by the likely pain and discomfort 

which the procedure would then cause him’ (para 14).18 Had Cobb J engaged with the value 

of bodily integrity it is more likely that this point would have required a considered response 

addressing the pain and the invasion of P’s bodily integrity at stake in this decision, regardless 

of the time at which it was performed. Further, we would argue that engaging with embodied 

integrity would require acknowledgment that bodily interventions are not one off events; 

rather they are biographical, shaping future embodied choices practices and freedoms. In this 

regard,  the mother’s wish to prevent a future choice by P not to be cut acutely illustrates this 

point.  

Conclusion 

Mr Justice Cobb is an experienced judge who was a specialist family law barrister for over 20 

years prior to being appointed as a High Court Judge assigned to the Family Division in 2013. 

Earlier this year he was appointed as a Lord Justice of Appeal. In other cases his judgments 

have offered nuanced and well-reasoned assessments of best interests. For instance, in a 

2013 case he refused an application to perform a non-therapeutic sterilisation on a 21 year 

woman with Downs Syndrome, having had regard to ‘the method of achieving the sterilisation 

(involving the necessary hospitalisation of K), the likely permanence of the procedure, and 

the interference with K's physical integrity.42(para 27)  He offered a similarly nuanced assessment 

in a later case where the sterilisation of a 36 year old woman with autism and borderline 

learning disability was authorised, stressing that best interests were not limited to 

best medical interests, and noting that ‘[t]he ethical, legal and medical issues arising here are 

self-evidently of the utmost gravity, engaging, and profoundly impacting upon DD's personal 

Page 14 of 19Clinical Ethics

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60



Proof

15

autonomy, privacy, bodily integrity, and reproductive rights’. He also took into account the 

‘bodily violation’ that insertion of an IUD entailed.43(paras 5, 116) The different outcomes in these 

cases suggest to us that, despite the lip service that judges sometimes play to the concept of 

bodily integrity as a foundational legal value, and the wider acknowledgment of it as the 

cornerstone of all other rights,15, 17, 40 it is imperfectly protected or valued in practice.15 

Nevertheless, while recognising that bodily integrity arguments may not ultimately  

determine the outcome of cases given their open texture, it is striking that there is simply no 

reference to the concept in Cobb J’s judgment in Re P. As with the judges in the earlier cases, 

bodily integrity seems to constitute a blind spot when the genital cutting of a male child too 

young to consent is proposed. This myopia means that only limited consideration is given to 

the seemingly obvious fact that what the court is considering is the painful excision of healthy 

tissue from a child unable to give his consent and for no demonstrable medical benefit. To 

counter this, we would reiterate the importance of starting any analysis of the best interests 

of the child with a robust analysis of the embodied risks and harms of male genital cutting 

and any other embodied practice.44 In so doing, judges could usefully draw on sophisticated 

recent legal analyses of bodily integrity.45-49 Explicitly starting best interests assessments with 

a consideration of bodily or embodied integrity would lead to a more robust assessment of a 

child’s welfare and rights. This would make it less likely that their interests would be 

subsumed by other concerns or interests - such as a notion of family integrity - and better 

protect the child’s body from unnecessary encroachment.

While it is clear that family integrity is given significant weight in deliberations, courts may 

wish to acknowledge that a non-consensual procedure may come to be regretted by an 
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individual. This has the potential to disrupt family integrity, directly counter to the outcome 

that is desired. As such, we endorse Mazor’s view that the likelihood that a child may come 

to regret his parent’s decision in the future is an important factor to take into account in 

judging where a child’s best interests lie. Acknowledging the potential that the child will come 

to regret decisions made by others about their bodies reinforces the importance of bodily 

integrity and could help to further ground a presumption against non-consensual and non-

therapeutic interventions in children’s bodies. In similar vein to our proposal that best 

interests assessments by courts would be more meaningful if they explicitly took the child’s 

embodied integrity as a starting point, we would suggest that the possibility of the child 

regretting his parents’ choice about his body is a factor which should be explicity considered 

when applying best interests tests. In this way, we suggest that legal and bioethical scholars 

can usefully engage with evidence-based accounts  which would encourage decision-makers 

to address rather than downplay or ignore embodied harms and risks including psychological 

harm.

Centring embodied integrity in legal analyses surfaces the importance of the body as the 

means through which we experience the world, as well as one means by which we express 

our place in that world.  It can also provoke consideration of the biographical nature of the 

interventions under consideration, and how such decisions potentially shape the life course 

and preclude later embodied freedoms. As such, bodily - or embodied - integrity is an 

essential starting point in any best interests assessment where an intervention on a body of 

a child or young person is proposed.
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