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Abstract

How should we respond to patients who do not wish to take on the responsibility and burdens of making

decisions about their own care? In this paper, we argue that existing models of decision-making in modern

healthcare are ill-equipped to cope with such patients and should be supplemented by an “appointed

fiduciary” model where decision-making authority is formally transferred to a medical professional.

Healthcare decisions are often complex and for patients can come at time of vulnerability. While this does

not undermine their capacity, it can be excessively burdensome. Most existing models of decision-making

mandate that patients with capacitymust retain ultimate responsibility for decisions. An appointed fiduciary

model provides a formalized mechanism through which those few patients who wish to defer responsibility

can hand over decision-making authority. By providing a formal structure for deferring to an appointed

fiduciary, the confusions and risks of the informal transfers that can occur in practice are avoided. Finally, we

note how appropriate governance and law can provide safeguards against risks to the welfare of patients and

medical professionals.

Keywords: autonomy; medical decision-making; shared decision-making; doctor–patient relationship

Introduction

According to a popular historical view of medical ethics, ultimate responsibility for healthcare decision-
making has transferred over recent decades from doctors to patients.1 While this story is open to
question,2 there has certainly been a shift away from paternalism over recent decades, and not without
good reason. For instance, patients and doctors may have different values, and since a decision about my
health is a decision aboutme, it seems important that my values are realized. Locating ultimate authority
with patients may also help in avoiding some abuses of power by medical professionals.

Responsibility is often to be welcomed: the bearer of responsibility typically has authority andmust be
listened to. But it is also a burden, even when it is a welcome one.3 It is thus important to consider
whether the burden is justified. That burden is rarely clearer than in certain healthcare decisions.Medical
decisions are difficult, and patients may therefore worry about getting them wrong. Patients may
anticipate that if their choices turn out badly, they will wonder what might have been if they had chosen
differently and regret not making the right choice. In addition, the difficulties of medical decision-
making may lead patients to feel overwhelmed even if they have no particular, identifiable concerns
about how they or others will feel if things go wrong. Being confronted with a major decision can simply
be overwhelming, even if there are no concrete consequences about which one has concern.4 Finally,
being a patient is often unexpected, and disruptive. In some cases, depending on the severity of the illness,
it intrudes significantly on one’s life and imposes significant burdens, such as severe pain, limitation of
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opportunities, or loss of control. The burdens of illness are bad enough but the added worries of being
responsible for decision-making can seem unfair at a time of vulnerability when illness can undermine
one’s capacity to exercise responsibility.

This paper does not advocate a purely paternalistic model. Rather, what we advocate is that patients
should have the option to formally hand over decision-making authority to their doctor, who thus acts as
an “appointed fiduciary.” This model of decision-making will not suit every patient and may be
unsuitable for most. But for patients who sit between the two stools of lacking capacity on the one hand
and beingmentally and emotionally prepared to take on decision-making responsibility on the other, we
believe that our proposal fills a gap not accounted for by other decision-makingmodels inmedical ethics.
While in practice patients may ask doctors to make decisions in an informal way (“Oh I don’t know
doctor, you just dowhat you think is best”), there is no formalmechanism for this. As such, our proposed
model is novel, though not unprecedented.

Our goals in this paper are therefore twofold. Firstly, we want to outline in more detail how such a
model might be compatible with patient autonomy. Some discussions of deferred decision-making see it
as undermining of patient autonomy to a degree, but nonetheless endorse such a practice on the grounds
that autonomy is not the only source of value. Our view is that this practice is more in line with patient
autonomy than such a stance suggests. Secondly, much of the actual and theoretical approach to deferred
decision-making is highly informal, and therefore open to potentially making things worse both for
vulnerable patients and for doctors. Our proposal is to formalize this model, allowing for the deferral of
decisions such that patients and medical professionals are guarded from harms.

Doctors as Value Advisers

Onemodel of the doctor–patient relationship assumed inmuch academic literature offers a neat division
between facts—on which doctors are competent to offer their views—and values, which they are not. As
such, one name for this model is the “informative model.”5 As Myfanwy Davies and Glyn Elwyn put it,
this is a “radically individualized concept of patient autonomy.”6

This distinction may be a mistake. Julian Savulescu7 argues that if doctors are willing to engage
noncoercively with their patients in a dialogue, it may be of great value for patients to hear their doctors’
views on the value of particular health decisions. On Savulescu’s view—“liberal rationalism”—patient
and doctor discuss what is overall best. It is therefore a form of “shared decision-making,” which is
increasingly prominent in medical ethics and practice.

The liberal rationalist model receives some support from the potentially burdensome nature of normative
decision-making. Open discussion between doctor and patient may help the doctor to understand their
patient better; doctors’medical knowledgemeans they can combine relevant empirical knowledge with value
recommendations in away that others (such as family) cannot; and, as Savulescu points out, doctors typically
also have considerable experience of how people are affected by illness, not only in a medical but also an
emotional and psychological way. So long as a doctor offering value-based as well as fact-based advice will
make the decision less burdensome for the patient, this provides an additional reason to do so.

However, things are complicated for the liberal rationalist when we recognize that even reasonable,
rational discussion can have the effect of increasing a person’s decision-making burden. A patient who enters
a doctor’s surgery with a clear sense of what they wantmay have their burden increased if a doctor challenges
their values. It is important to acknowledge that the relationship between rational discussion and the burdens
associated with responsibility for decision-making is not always positive. Doctors following this model may
sometimeshave tomake a judgment call about the balance between the value of patients beingmore informed
about relevant values, and the burdens associated with being unable to process such information.8

Appointed Fiduciaries

Liberal rationalism mandates that health decisions be arrived at following rational discussion between
doctor and patient. Savulescu makes an important distinction between the values that it would be best to
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live by, and the values that it is legitimate to compel people to live by. The liberal rationalist proposal aims
to expose patients to reasoned argument in the hope of getting them to make better decisions but does
not sanction compulsion. Ultimately, the decision is still the patient’s.

However, a recognition of the potentially burdensome nature of responsibility for one’s own health
decisions, particularly for those in very poor health, might take us further, though still not all the way to
paternalistic compulsion. Liberal rationalism marks a point between the paternalistic “doctor knows
best”model, and themodel of the patient as an isolated, autonomous individual. A different point in this
region, a little further toward the paternalistic model, but which does not require a return to the
autonomy-undermining elements of that model, is the idea of the doctor as appointed fiduciary, where
the doctor acts as a patient’s representative, nominated to make important decisions for them, in their
interests.

As Zara Bending points out, a simple fiduciarymodel (e.g., onewhere doctors are assumed as a default
to take on this role) is “undesirable as it places little if no emphasis on the right of an autonomous
individual to make decisions regarding his or her health.” Indeed, she suggests that the model is
“paradoxically flawed insofar as it cannot promote the autonomous rights of patients within a funda-
mentally paternalistic paradigm.”9 With respect to a general model of the doctor–patient relationship,
Bending is quite right. If doctors are assumed to be patients’ fiduciaries automatically, there seems to be
no room for patient autonomy. However, the fiduciary model would be implemented neither automat-
ically nor in all cases.We can adopt the idea of the doctor as acting on behalf of the patient, but only when
requested by the patient.

The idea of doctors as a fiduciary is acknowledged, albeit implicitly, by some health care guidance. For
instance, the General Medical Council advises doctors that if a patient “asks you to make decisions on
their behalf…you should explain that it is still important that they understand the options open to them,
and what the treatment will involve.”Although the guidance does not explicitly endorse such deferral, its
failure to rule it out suggests an implicit endorsement. But the idea of patients with capacity deferring
decisions to their doctor seems to be treated as a problem to be avoided if possible, andmanaged if not. In
addition, the guidance suggests that “No one else can make a decision on behalf of an adult who has
capacity.”10 Yet the appointed fiduciary model endorses precisely this.

Furthermore, the guidance reflects the reality of medicine in that such a transfer of decision-making
authority is ultimately conducted in an informal way. Although patients may feel reassured if a doctor
informally agrees to take on decision-making, we worry that such informality has three potential
downsides. First, it may leave the patient misinformed about who retains ultimate decision-making
authority. Second, it is more open to error, where doctors are mistaken about a patient’s preferences
around decision-making, than amore formal transfer of authority. For instance, a doctor who has offered
two choices to a patient, and expressed an opinion about which is preferable, might be told “You choose.”
This could be interpreted as a patient agreeing with and taking responsibility for the option that the
doctor has promoted, or as a patient asking the doctor to take on decision-making responsibility. Finally,
the informal approach sets the context of a patient transferring decision-making authority as something
the patientmust pursue, rather than an option that is offered to them.11Yet as we discuss below, this risks
leaving vulnerable patients in the position of wanting to transfer responsibility, but unsure whether they
can do so, or unconfident in how to approach their doctor.

On the appointed fiduciary model, patients will still typically be fully in charge of their own health
care decisions, with doctors providing (at least) empirical information about treatment options, as well
as, perhaps, normative opinion along the liberal rationalist line. However, what distinguishes the
appointed fiduciary model is that patients have the option of taking this recourse to medical expertise
beyond the level of consultation, and entrusting doctors with decision-making power in a formal, legal
transfer of trust.

We have outlined how this model differs from the current, informal way that decision-making might
be transferred. The appointed fiduciary model also differs from traditional paternalism in several ways.
The default assumption is that the patient makes the ultimate decisions about their treatment; doctors
only acquire this power if it is transferred to them by the patient. Clearly, there is room for disagreement
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about the status of such autonomous decisions to give up one’s autonomy. In part, this depends on what
we think the value of autonomy consists in. One view is that autonomy is valuable in a synchronic sense,
as an expression of an individual’s current values. On this view, it seems clear that we should respect an
individual’s autonomous decision to give up future autonomy. On the other hand, we might think that
autonomy’s value is diachronic (i.e., that it should be protected or even maximized over the course of
one’s life), so that a decision that severely threatens one’s future autonomy should not be respected by
others, even if that decision is itself autonomous. Examples of such decisions might include the decision
to sign oneself into indentured servitude, or to undergo a medically unnecessary lobotomy that would
remove crucial reasoning capabilities. Yet the appointed fiduciary model does not threaten the individ-
ual’s capacity for autonomy.

A second difference from standard paternalism is that any transfer of decision-making authority is
ultimately open to challenge by the patient. Itmay be helpful to distinguish between two senses of control
at this point. The standard, informational model of medical decision-making involves patients taking
“active” control over medical decisions. It is the patient who takes each decision, guided and aided by the
doctor. Paternalism offers no control over decision-making. The sense of control at work in an appointed
fiduciary relationship, in contrast, is “conditional” control. Although the patient does not actively guide
the decision-making process, he retains the option of removing the doctor’s decision-making authority
at any stage.

The model also differs in a third way by virtue of the standard transfer of decision-making authority
being far more local. Allen Buchanan and Dan Brock invoke a fine-grained notion of capacity when
deciding whether a patient with cognitive limitations should be able to decide for themselves.12 That a
patient lacks capacity to make one kind of decision (whether they should take their medication) does not
mean that they lack capacity to make a different decision, for example, where the stakes are lower, or
where different rational skills are required. Similarly, appointing one’s doctor as fiduciary with respect to
a particular medical decision does not have any necessary impact on the patient’s right, internal capacity
or external opportunity to decide on a host of other decisions.

A fourth, final departure from paternalism is that the appointed fiduciary model is compatible with
the claim that the fiduciary has obligations, in line with the liberal rationalist model, to understand their
patient’s values and priorities. Unlike the original liberal rationalist model, the emphasis may be less on
getting patients to understand why a particular course of action is best for them, and more on the doctor
acquiring relevant information that helps themmake that decision. Additionally, one might argue that if
patients are to genuinely retain the option of taking back decision-making control at some stage, they
must be kept abreast of at least a key minimum level of information. Whether this latter consideration is
decisive is beyond the scope of this paper; what is important is to note that whether, and to what extent,
patients must be kept informed about their treatment and condition is a distinct question from the issue
of decision-making authority.

Shared versus Split Decision-Making

A theme of increasing prominence in discussions of the doctor–patient relationship is the idea of “shared
decision-making,” described by the United Kingdom’s National Institute for Health and Care Excellence
(NICE) as decisions where “health professionals and patients work together.”13 As Cathy Charles et al.
note, the details of shared decision-making are not always made entirely clear by proponents.14

Nevertheless, Ezekiel and Linda Emmanuel propose twomodels in between absolute patient sovereignty
and classical paternalism.15 According to the “interpretive”model, the doctor helps the patient to work
out the patient’s own values; on the deliberative model, of which liberal rationalism is an instance, the
doctor aims to persuade the patient to adopt her favored course of action, though the decision is
ultimately left up to the patient. For some, shared decision-making involves some hybrid of interpretative
and deliberative models.16 Although patients are not left without support, on all these views of shared
decision-making the ultimate decision must be the patient’s, not someone else’s.
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Finally, Davies and Elwyn describe shared decision-making as a model which involves “describing
relevant options and supporting patients’ decisions to the extent that they seek to exercise choice.”17

Similarly, the guide by England’s National Health Service (NHS) on shared decision-making suggests
that “Individuals should be supported to play as active a role as they wish in decisions about their care.”18

Of course, if the default mode of interaction is that of information provision, patients may not be aware
that they can take a less active role in medical decision-making, and it may be left to the doctor to spot
when a patient seems overwhelmed. Davies and Elwyn suggest instead that we should “prefer an optional
autonomy approach.” This idea is left somewhat underspecified. There are risks in leaving it entirely up
to patients to “seek” to exercise choice, or to demonstrate a precise level of “active” involvement in their
care. Medical settings can be intimidating to all of us andmany patients place great trust in doctors; if we
leave things entirely up to the patient there is a danger of doctors misreading caution, uncertainty or
nervousness as passivity. While this might get the right result for the patients with whom we are
principally concerned (i.e., those who have capacity but would prefer someone else tomake decisions), it
may get the wrong result for another set of patients: those who are overwhelmed or intimidated by a
medical setting, but whowould ultimately prefer a significant role in decision-making and therefore need
support, not a fiduciary. Davies and Elwyn do suggest that an optional autonomy approach requires that
we ascertain how much of a decision-making role the patient wants. Importantly, then, this may not
require the patient to take all the initiative in “seeking” autonomy. Nonetheless, unless we have full
autonomy as a default, overridden only by an explicit request from the patient, we risk misinterpretation
of patients’ wishes, and overwhelmed patients failing to express their desire for greater autonomy.

Although the NHS England and Davies–Elwyn proposals are clearly of value, it is helpful to
distinguish between shared decision-making and what we call “split” decision-making. In the appointed
fiduciary model, the patient makes the initial decision whether to transfer authority, perhaps guided or
assisted by his doctor or others. The doctor then takes up the decision-making authority, acting
according to what she deems best for the patient, with as much input from the patient as the patient
desires. Although the patient retains the option of reclaiming control, the separateness of this decision
means that this is not ultimately a form of shared decision-making. Even if shared decision-making
should be the default of medical practice, this does not mean that it is appropriate in every context.
Furthermore, since the appointed fiduciary model is the subject of a concrete offer or question to the
patient, it allows the patient to shape their role in their own care without presuming that a patient who
wants to be actively involved will get actively involved.

In our view, then, many cases of shared decision-making are either underspecified with respect to the
central problem that concerns us, that is, patients who, while retaining decision-making capacity are
excessively burdened bymedical decision-making, or simply do not go far enough because they still leave
the patient with ultimate decision-making authority in all cases. Paternalistmodels and, to a lesser extent,
“optional autonomy”models risk going too far the other way, and depriving patients who would like to
exercise autonomy of realistic opportunities to do so. We therefore suggest that the appointed fiduciary
model represents an important option for at least some patients, though we do not endorse it as a generic
approach to medical decision-making.

Objections

Patient Preferences

Onemight object to the appointed fiduciarymodel on several grounds. The first is that patients simply do
not want such a model. Patients, one might argue, who are sufficiently competent to make certain
decisions will not want to hand over their decision-making power.

Only a very strong version of this claim—that all or almost all patients have no desire to hand transfer
decision-making—would challenge our argument. Since the model is neither mandatory nor universal,
the fact that most patients will not adopt it is not in itself an argument against it. In any case, it is doubtful
that competent patients really do uniformly want to have decision-making power in all medical issues.
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Charles et al. note that “research has shown… that while patients typically express high preferences for
information about their illness and its treatment… their preferences for participation in treatment
decision-making are much more diversely distributed,”19 and Bullock cites several studies suggesting
that “patients become increasingly averse to making medical decisions the sicker they are.”20 Similarly,
Neeraj Arora and ColleenMcHorney found that 69% of just over 2,000 patients in the United States with
chronic conditions either agreed or strongly agreed with the statement “I prefer to leave decisions about
my medical care up to my doctor;” the responses show several patterns, with older, less educated, and
more severely ill patients all more likely to want a passive role.21 A much larger meta-analysis found a
majority in favor of shared decision-making, but a still sizeable minority (32%) preferring that their
doctor make decisions.22 Finally, Jack Ende et al. find “no correlation between patients’ decision-making
and information-seeking preferences,” suggesting that patients’ desires to understand what is happening
to them does not necessarily translate to a desire to actually make decisions.23

Patient Welfare

The appointed fiduciarymodel is primarilymotivated by theworry that some patients who are capable of
exercising autonomy may find it excessively burdensome to do so with respect to certain healthcare
decisions. One worry about this proposal is that, by retaining ultimate control for the patient over
treatment options, we do not actually solve this problem at all. If what is burdensome for the patient is the
idea that he is ultimately at the reins, appointing a fiduciary may seem to retain this feature, since this
aspect of the relationship can be terminated, and it ultimately remains the patient’s decision whether to
do so.

However, while this ultimate oversightmight be a cause of stress to some patients, this worry shows an
incomplete understanding of the burden of responsibility. One burdensome element of being respon-
sible is the taking of individual decisions, large and small, where there is a risk of choosing poorly.
Another is the need to consider a multiplicity of factors in trying to decide what is best, at the same time
as managing other burdens such as physical pain, increased stress in relationships, a reduced capacity to
do one’s job, and so on. When all available options are emotionally difficult to confront, emotional
conflict can occur, resulting in decision paralysis.24 The appointed fiduciary model removes these
sources of stress. Even though the patient both retains the right to take charge and is responsible for
the original decision to appoint a fiduciary, the number of decisions for which they are responsible in an
active way, and the emotional intensity of those decisions, may be decreased.

In addition, the way in which one is responsible for appointing one’s doctor as a fiduciary, while it
remains a form of responsibility, is importantly different than responsibility for treatment decisions. The
appointment of a doctor (suitably guided by conversation with oneself) is the appointment of an expert
who is themselves accredited by a body of professional standards. Experts certainly make mistakes, and
their reasonable decisions may turn out not to be overall for the best. This means that it will sometimes
turn out to have been the wrong choice to trust an expert. But so long as you follow an expert’s advice
sincerely, it would be unreasonable to accuse you of acting irresponsibly, or to hold you responsible for
their mistakes or erroneous decisions.

Giving Up Autonomy

A further worry might be that handing over the responsibility for important decisions may express or
comprise worrying attitudes about the patient as an autonomous agent, even if it does not directly
undermine his autonomy. Tim Scanlon suggests that “In a situation in which people are normally
expected tomake choices of a certain sort for themselves… not having or not exercising this opportunity
would be seen as reflecting a judgment (their own or someone else’s) that they are not competent or do
not have the standing normally accorded an adult member of the society.”25

While this is clearly true of some cases, it does not seem true as a general rule. For instance, competent
adults are normally expected to make their own selection from a restaurant menu. But there seems to be
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no necessary judgment—onmy part or anyone else’s—if on one occasion I simply cannot choose and ask
someone else to do so for me.While some patients may want to appoint their doctor as fiduciary because
they judge themselves to be insufficiently competent or inferior in some other way, others may do so
precisely because, although they know that they have the rational faculties and information to make a
decision, they do not want to do so. Such a judgment does not require that one thinks of oneself as
incompetent, nor does it requires that others think of you this way. And although there is in one sense a
judgment of inferiority—the patient deems themselves to be less capable tomake the relevant decision in
this instance than their doctor—this is not essentially related to a patient’s standing, but to their
emotional proximity to the decision.

An alternative concern might take the form articulated by Robert Paul Wolff.26 Wolff argues that, as
autonomous individuals, we have an obligation not to do things just because an authority figure has told
us to.Wolff uses this as the basis of an argument against legitimate political authority, but it might also be
read as an argument for a certain model of expertise: one where we can take expert advice but must
ultimately make all decisions for ourselves. On this view, then, the appointed fiduciary model does not
represent a moral failure of the doctor, but of the patient. Similarly, Madder argues that “The threat to
patient autonomy lies in the patient’s responsibility for whole-life decisions. Responsibility for oneself is
inmy view central to autonomy. By taking responsibility for decisions which affect our lives, wemaintain
our discreteness as self and enable self-realization.”27

The modern world is complex, and although wemay have an obligation to understand certain issues,
and to think for ourselves when it comes to making decisions about them, this is less plausible when it
comes to decisions that predominantly affect ourselves. Although a person’s medical decisions do affect
others around them, the core idea of patient sovereignty is that it is ultimately the patient’s decision to
make. Since the appointed fiduciary model is voluntary, a patient will ideally only adopt it when they
trust their doctor, and genuinely feel that it will be too burdensome to make the decision themselves
(though see below). One might well worry if a competent individual deferred all or most important
decisions. But it is not clear why the model should be any more problematic than other important
decisions (such as legal or financial decisions) for which fiduciaries can be appointed.

Relatedly, one might locate the problem in the moral relationship that is generated by the appointed
fiduciary model. In particular, the mode involves the medical professional taking on responsibility on
behalf of the patient, at least in a limited context. Richard McMillan draws a distinction between taking
responsibility “for” someone, and being responsible “to” them, claiming that the former necessarily
requires that we “manipulate or control their behavior to achieve the outcome we desire.” He argues,
further, that this essential involves the “denial of the patient’s moral agency.”28

However, on McMillan’s taxonomy, we may frame the appointed fiduciary model as a form of
responsibility “to,” rather than “for.”The patient retains ultimate control, and the doctor’s responsibility
is conditional on the patient accepting her recommendations. As such, it may be most accurate to
describe the model as a form of joint responsibility, where the doctor is responsible for relevant health
outcomes conditional on the patient following guidelines. The responsibility transferred is a level of
decision-making responsibility rather than sole, ultimate responsibility for the medical outcome.

Alternatively, we might reject McMillan’s straightforward distinction, where we are all responsible
only for our own actions (and their impact on others), and each moral agent is responsible for
themselves. Even if “responsibility for” does involve some sacrifice of moral agency, it is not clear that
this is ethically problematic if it occurs in a limited context. Moreover, we can meaningfully speak of a
doctor taking on responsibility for her patient in a limited sense because the patient has (autonomously)
given over this responsibility. In this case, neither coercion nor manipulation seems required.

Vulnerable Patients

A final patient-centered worry presents a challenge to this last claim. We suggested that worries about
patients failing to take active control over medical decisions are misplaced, because the patient must at
least take active control over the decision to take only conditional control over those decisions.
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However, onemight worry that this assumes a level of sophistication that is not present in all patients,
and opens some vulnerable patients up to various forms of mistreatment. Even most doctors want the
best for their patients, (1) some doctors do commitmalpractice, and (2) there is some evidence of various
biases29 in medical decision-making, including racial bias30; disability and mental health-based bias31;
age bias; and gender bias.32 Whether these biases are conscious or implicit, it seems that in some cases,
doctors will make a decision that is not in their patient’s best interests, apparently on the basis of
demographic characteristics. To be clear, the concern is not that patients in these groups, merely by
falling within a group which experiences bias, are inherently less capable of making decisions about their
own healthcare. Within each group, there will be a range of capability. Rather, the concern is that there
will be members of such groups who are vulnerable to being pushed unwillingly or uncomprehendingly
into the appointed fiduciarymodel. For these patients, there is then a separate risk that existing biases will
mean that their fiduciary is more likely to make decisions that are not in their best interests.

The fact that such biases already occur means that adopting an appointed fiduciary model will not
introduce biases. Rather, the worry is that merely having the option of such a relationshipmay lead some
doctors to push vulnerable patients to agreeing to such a model. This is already problematic, since it
implies that the decision to adopt the model is not genuinely autonomous. Moreover, if a patient is
pressured into accepting less influence over decisions affecting their own health by doctors who also have
biases against that patient, this makes it more likely that the biases will negatively affect health. So,
although the appointed fiduciary model does not introduce new biases, it may exacerbate the effects of
existing ones.

This is no small problem.33 However, we can mitigate its force to some degree, with several
considerations. Firstly, the problem of bias itself is to some degree independent of a specific doctor–
patient relationship. As such, it is incumbent on a healthcare system to address this problem anyway.
Even if it is a decisive objection to implementing this model now that it will make worse an already
serious problem, this does not undermine its potential future implementation.

Secondly, the scope for both intentional abuse and unintentional overreach is at its greatest if the
decision about whether to engage in an appointed fiduciary relationship is taken by the doctor and
patient alone. However, this is not a requirement of the appointed fiduciary model. It is entirely
compatible with this model that the decision to create a fiduciary relationship should be subject to
external oversight, approval and review. Oversight and approval might come internally in the form of a
second opinion, an ethics board, or a senior colleague, or externally by involving a patient’s friend or
family member. Review—which might come as part of internal morbidity and mortality reviews—is less
useful for protecting the individual patient but may act as a brake on doctors adopting the model rashly.

Thus, although the doctor adopts an important position of power over their patient when appointed
as a fiduciary, that appointment itself is not solely overseen by that doctor, and she or he is not thereby left
as a lone authority in the patient’s care. To be authorized tomake decisions on someone else’s behalf need
not mean that one has excessive power over them, not even in a limited part of their life.

Doctors’ Welfare

Finally, it is important to note that while patients may be the primary subject of worries about
vulnerability, doctors can be vulnerable too. Whereas patients may feel bound to responsibility for their
own health by a role that has been unwelcomely thrust upon them, doctors’ responsibility is ultimately to
be found in a choice to enter the medical profession. But the fact that responsibility is in some sense
chosen does not make it easy. So, one might worry that even if this proposal makes the lives of some
patients easier, it will do so at the cost of making doctors’ lives harder.

Still, although the appointed fiduciary role is potentially burdensome in several ways, it does not seem
to introduce any novel burdens. Doctors will already often have some sense of what course of treatment is
preferable for a particular patient, and are already often required to make best-interests decisions for
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patients who lack autonomy. Additionally, doctors have formal avenues by which they can share the
burden of responsibility, such as discussions with colleagues or through the multidisciplinary team.

Perhaps more pertinent is the concern that the role of appointed fiduciary may expand doctors’ legal
liabilities without also extending their legal protections. Much depends on the precise legal framework
that exists around the role of fiduciary. The framework of oversight, approval and review outlined above
may also provide some corresponding protection for doctors. A further possible protection is a
requirement to record the justification (both clinical and based on assessment of the patient’s values)
of specific decisions. It is important to remember that the appointed fiduciary relationship is ultimately a
choice made by patients to place trust in their doctor. Although this does not give the doctor license to
make just any decision, it alsomeans that a patient cannot pursue legal action based solely on the fact that
they are unhappy with their treatment outcome.

Conclusion

We have outlined an extension to the doctor–patient relationship that aims to respond to the possibility
that some patients will feel overwhelmed by the responsibility involved in making treatment decisions.
While this extended model—appointing one’s doctor as a fiduciary—may not be appropriate for most
patients, it provides an option for patients who fall between the two camps of having insufficient capacity
to be responsible, and having both capacity and sufficient emotional/psychological resources to feel
confidentmaking a decision about theirmedical care. Since the appointed fiduciary relationship relies on
patient choice to be activated, we have argued that it still sufficiently respects patient autonomy.We have
also argued that, although there are legitimate concerns about both patient and doctor welfare arising
from thismodel, an appropriate governance and legal framework can be developed tominimize both sets
of concerns.
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