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Abstract
This commentary discusses the Court of Appeal’s decision in Crowter v Secretary of State for Health 
and Social Care handed down on 25 November 2022. The appellants argued that s.1(1)(d) of the 
Abortion Act 1967, the foetal impairment ground for abortion, was incompatible with Articles 8 
and 14 of the European Convention on Human Rights for perpetuating discriminatory attitudes 
towards people with disabilities. The appeal was unsuccessful. In rejecting their argument, the 
Court of Appeal considered European and international human rights standards on discrimination, 
and distinguished between the direct and social impacts of discrimination. This commentary will 
engage with these arguments, and situate the decision within the broader context of recent 
changes to abortion laws in the United Kingdom and worldwide.
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Introduction

This commentary focuses on the Court of Appeal’s decision in Crowter v Secretary of 
State for Health and Social Care, in which the appellants argued that the foetal impair-
ment ground of the Abortion Act 1967 was incompatible with Articles 8 and 14 of the 
European Convention on Human Rights (ECHR). While the Court of Appeal rightly 
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dismissed the appeal, in this commentary, I will highlight how the framing of discrimina-
tion under the European Convention is limited in comparison with international human 
rights documents such as the UN Convention on the Rights of Persons with Disabilities 
(UNCRPD). I will argue that the negative stereotypes perpetuated by the foetal impair-
ment ground must be addressed while also upholding access to abortion. I also situate the 
Crowter decision in the context of recent changes to abortion law in the United Kingdom 
and beyond.

The Crowter litigation

The Abortion Act 1967 enables two doctors to certify that a pregnant person can have an 
abortion up to 24 weeks’ gestation if continuing the pregnancy would pose a greater risk 
to their (or their existing children’s) mental or physical health.1 After 24 weeks, an abor-
tion is permissible if one of the three grounds is met: where the pregnant person’s life is 
at risk, to prevent grave permanent injury, or where there is a ‘substantial risk’ that the 
foetus would be born with a serious impairment.2 The thresholds of risk and severity 
required for s.1(1)(d) – the foetal impairment ground – are left to the clinical discretion 
of the two doctors.3 It is this ground that was at issue in Crowter.

Heidi Crowter is a woman with Down syndrome and disability rights campaigner, and 
Aiden Lea-Wilson is a young boy with Down syndrome represented by his mother, 
Maire Lea-Wilson. Before the High Court, Crowter and Lea-Wilson challenged s.1(1)(d) 
as incompatible with Articles 2, 3, 8, and 14 of the ECHR as it applies to non-fatal 
impairments such as Down syndrome, seeking an s.4 Declaration of Incompatibility 
under the Human Rights Act 1998.4 The High Court dismissed this challenge. The claims 
made under Articles 2 and 3 would have required the extension of Convention rights to 
the foetus, and as the High Court observed, the rights contained in the European 
Convention apply only after birth.5 As such, permission to appeal to the Court of Appeal 
on Articles 2 and 3 was not granted.

The claims made under Article 8 in conjunction with Article 14 concerned the nega-
tive stereotypes towards people with disabilities that s.1(1)(d) may disseminate. Before 
the High Court, Maire Lea-Wilson had appeared as an additional claimant and an argu-
ment was made that Ms Lea-Wilson’s Article 8 rights had been violated as she had felt 
pressured to undergo an abortion when she discovered Aiden’s impairment.6 The High 
Court did not accept that s.1(1)(d) perpetuated discriminatory attitudes and noted that  
an individual experience could not be taken as evidence that the law violates Article 8.7 
The argument concerning Maire Lea-Wilson’s Article 8 rights was not presented again 
before the Court of Appeal. It was also highlighted in the Court of Appeal judgement that 
Ms Lea-Wilson had opted not to undergo prenatal testing for Down syndrome at an 
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earlier stage of the pregnancy as she had already decided along with her husband that she 
would want to continue the pregnancy regardless.8 Thus, the focus of the appeal was on 
the issue of the legislative ground perpetuating discrimination against people with disa-
bilities. The Court of Appeal emphasised that the issue of discrimination was not being 
considered in relation to the rights of the foetus (of which there are none legally recog-
nised), but rather in relation to living disabled people.9

The Court of Appeal dismissed the appeal, finding that s.1(1)(d) is not incompatible 
with Articles 8 and 14. Lord Justice Underhill acknowledged that the applicants

find it offensive and hurtful that the law permits the unrestricted abortion of foetuses who are 
at risk of being born with serious disabilities, and that they see it as conveying a message that 
the lives of disabled people are of lesser value.10

However, while recognising that s.1(1)(d) may reflect long-established prejudices against 
disabled people, Underhill noted that this ‘is a very different matter from it causing or 
substantially contributing to them’.11 The subjective perception of discrimination by the 
applicants was deemed insufficient to constitute or evidence an interference with their 
rights.12 What was required for an interference to be found is something that would 
‘unequivocally convey that message’ in its terms or effect.13 Since s.1(1)(d) is concerned 
with the unborn, and not living disabled people, the law does not explicitly convey that 
message or ‘promote any negative stereotype’ about people with Down syndrome or any 
other disability.14 Lady Justice Thirlwall and Lord Justice Jackson were in agreement, 
and the appeal was unanimously dismissed.

Analysis of the Court of Appeal decision

The European Court of Human Rights

The focus of much of the judgement was on whether the perceived negative stereotypes 
towards people with disabilities associated with s.1(1)(d) amounted to discrimination in 
violation of Articles 8 and 14. The appellants’ representative relied on the case Aksu v 
Turkey, which concerned three government-funded publications expressing anti-Roma 
sentiment.15 The European Court of Human Rights (ECtHR) highlighted that Article 8 
was applicable to issues of negative stereotyping; at a certain level, stereotyping is ‘capa-
ble of impacting on the group’s sense of identity and the feelings of self-worth and self-
confidence of members of the group’ and thus affects their private life.16 However, 
Underhill LJ highlighted that the reasoning in Aksu was concerned with the direct impact 
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of negative stereotypes, rather than any broader societal impact.17 Aksu concerned a 
Roma individual who was impacted by the offending passages of the publications; a 
disabled foetus cannot be similarly impacted as it does not hold Convention rights, and 
as Jackson LJ noted, the Abortion Act 1967 does not directly concern the appellants.18

The ECtHR’s approach to stereotyping appears somewhat unclear across its broader 
case law, however.19 In Morais v Portugal, the Court appears to recognise the broader 
societal impacts of gender-based stereotypes.20 The applicant – a 50-year-old woman – 
complained that she had been discriminated against on the basis of her age and sex in 
domestic proceedings for compensation, following medical malpractice which left her with 
pain, incontinence, and a loss of sensation in the vagina. The ECtHR found a violation of 
Article 8 in conjunction with Article 14, but noted that issue here was not the applicant’s 
age or sex as such; rather, the issue was the general assumption that sexuality was inher-
ently linked to child-bearing purposes (as opposed to women’s self-fulfilment) and thus 
could not be important to a 50-year-old woman who already had two children.21 In a con-
curring opinion, Judge Yudkivska emphasised that it was the influence of ‘out-dated gender 
stereotypes’ on judicial decision-making which in itself constituted a violation.22 The appli-
cant in Morais was a member of the targeted class – women – and was therefore directly 
impacted by these discriminatory stereotypes. The appellants in Crowter were in a different 
situation, since the Abortion Act 1967 targets foetuses with impairments – a class to which 
they do not belong. However, the reasoning of the ECtHR in relation to tackling outdated 
and harmful stereotypes and the recognition of how the law is influenced by these stereo-
types might have been recognised in relation to the appellant’s claims. The appellants are 
affected, albeit indirectly, by the societal impacts of the stereotypes and assumptions under-
pinning s.1(1)(d), which the ECtHR’s reasoning in Morais suggests ought to be addressed. 
Of course, even if the Court of Appeal had considered Morais, Underhill LJ emphasised 
that they were not strictly bound to follow ECtHR decisions.23

International human rights

The appellants’ representative also made reference to the UNCRPD.24 In its 2017 Con
cluding Observations on the United Kingdom, the Committee on the Rights of Persons 
with Disabilities (CRPD) raised concerns about stigmatising perceptions around the 
value of disabled people’s lives in relation to the foetal impairment ground for abortion.25 
The CRPD recommended that the law be amended to avoid explicitly legalising abortion 
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on foetal disability grounds, while still respecting reproductive rights.26 Lord Justice 
Underhill refers to the position of the Committee on the Elimination of Discrimination 
against Women (CEDAW), which has highlighted the importance of allowing abortion in 
circumstances including serious foetal impairment, as somewhat irreconcilable with the 
CRPD’s opposition to abortion on foetal disability grounds.27 However, in a joint state-
ment issued in 2018, the CRPD and CEDAW noted that gender equality and disability 
rights are mutually reinforcing, noting that healthcare ‘policies and abortion laws that 
perpetuate deep-rooted stereotypes and stigma undermine women’s reproductive auton-
omy and choice’ while also emphasising that abortion should be legalised.28 Thus, while 
Underhill LJ considered there to be a marked difference between the views of the CRPD 
and CEDAW, the joint statement can be viewed as an attempt to reach concurrence 
between human rights standards on disability equality and abortion.

While the CRPD has recommended the amendment of s.1(1)(d), Underhill LJ high-
lights that the Supreme Court in Northern Ireland Human Rights Commission (NIHRC) 
did not positively determine that permitting abortion in cases of severe but non-fatal 
foetal impairments would be a breach of the UNCRPD.29 Further, even if s.1(1)(d) did 
amount to a breach of the UK obligations under the UNCRPD, it would not follow that 
this provision also contravened Article 8 of the European Convention.30 The human 
rights recognised in the international system – particularly those contained in specific 
conventions such as the UNCRPD and Convention on the Elimination of All Forms of 
Discrimination against Women – are broader than those contained in the European 
Convention. In relation to abortion, the ECtHR has only recognised a breach of Article 8 
ECHR where the applicant was prevented from accessing abortion services in circum-
stances where abortion was already legalised by the state.31 In contrast, international 
human rights bodies such as CEDAW; the Committee on Economic, Social, and Cultural 
Rights; and the Human Rights Committee have recognised that abortion should be 
decriminalised, legalised in a number of circumstances, and made accessible where 
legal.32 Likewise, the approach to disability discrimination taken by the CRPD goes well 
beyond that of the ECtHR. The UNCRPD contains a specific right to accessibility, 
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defined as enabling ‘persons with disabilities to live independently and participate fully 
in all areas of life’ which requires access to the physical environment, transport, informa-
tion and communications, and facilities and services open to the public.33 However, the 
ECtHR has declared inadmissible a number of cases concerned with physically inacces-
sible facilities, holding that Article 8 would only apply to such facts in exceptional cir-
cumstances.34 Thus, the ECHR provides an inadequate avenue for exploring the complex 
issues arising in the question of balancing access to abortion with disability rights.

Perceptions of negative stereotypes

Article 8 of the CRPD requires States Parties to raise awareness of the rights of persons 
with disabilities. This includes an obligation to ‘combat stereotypes, prejudices and 
harmful practices relating to persons with disabilities’ through measures such as promot-
ing ‘positive perceptions and greater social awareness towards persons with disabili-
ties’.35 While s.1(1)(d) might not directly promote harmful stereotypes, it nonetheless 
feeds into broader societal attitudes towards disabled people. Asch expresses concerns 
over the assumption in medicine that disability is a problem to be solved and can be mini-
mised by prenatal diagnosis and disability-selective abortion.36 Shakespeare similarly 
critiques the medicalised model of disability underpinning foetal impairment grounds for 
abortion, which fails to recognise the social dimensions of disability.37 This model 
assumes that an impairment will cause the resulting child to have a poor quality of life, 
perhaps one of suffering. While this may be true for some severe impairments, in many 
circumstances, social barriers create disability. For pregnant people discovering that the 
foetus they are carrying has an impairment, the influence of the medical model of disa-
bility may lead the person to choose an abortion out of a desire to avoid seeing their child 
suffer, even if this is a misconception. Furthermore, Heinsen observes (in the Danish 
context) that many pregnant people uncritically opt for prenatal diagnosis and selective 
abortion as it is perceived as standard reproductive healthcare.38 This assumption that 
prenatal diagnosis and abortion in cases of foetal impairments is the most appropriate 
medical option is both caused by and the cause of negative attitudes towards disability.

As already noted above, for negative stereotypes around disability to amount to a 
breach of Articles 8 and 14 of the ECHR, there would have to be direct and measurable 
harm, that is, those stereotypes would have to cause differential treatment. However, 
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stereotypes are harmful not only when they result in discriminatory treatment but also 
when they cause dignitary harm to members of the stereotyped group; negative percep-
tions of disability relate to the historical and ongoing inequalities faced by people with 
disabilities. This includes the dignitary harm caused by disability grounds for abortion in 
the context of the historically eugenicist treatment of disability.39 What is at stake is the 
recognitive dimension of equality, which emphasises the need to address the harms of 
stigma, stereotypes, prejudice, and violence based on characteristics such as disability. 
Recognitive harms can be experienced in the absence of other forms of inequality.40 
Thus, while Underhill LJ observed that the appellants’ subjective perception was not 
enough for a violation of the European Convention rights to be found, and the Court of 
Appeal was correct to dismiss the appeal as a matter of law, we should acknowledge that 
s.1(1)(d) causes recognitive harm to disabled people because of its social import.

Access to abortion

Alongside the recognition of the potential harms caused by disability grounds for abor-
tion must also come the recognition of the importance of access to abortion. While nega-
tive stereotypes around disability may influence abortion decisions, restricting access to 
abortion in such circumstances would not be appropriate. Indeed, Underhill LJ observed 
that the perceived offence caused by s.1(1)(d) is ‘inherently less difficult to justify than 
an interference of the kind in issue in the NIHRC litigation, where it consists in requiring 
a woman to continue an unwanted pregnancy’.41 The High Court had also placed empha-
sis on the fact that removing or limiting s.1(1)(d) would curtail and potentially make 
criminal the choices of some pregnant people.42 Furthermore, the Court of Appeal high-
lighted the fact that only a relatively small number of abortions take place under s.1(1)
(d) and that abortions for Down syndrome are rare after 24 weeks’ gestation; in 2019, 
Down syndrome was listed as a reason for just 19 abortions under s.1(1)(d).43 Thus, 
while s.1(1)(d) may perpetuate harmful attitudes, it would be clearly disproportionate to 
remove or restrict access to abortion in these circumstances.

However, securing access to abortion and working to reduce negative stereotypes 
around disability need not be viewed as in conflict. Asch and Shakespeare, though cri-
tiquing law and policy around abortion for foetal impairments, do not conclude that 
abortion should be restricted in these circumstances; rather, they argue that it is neces-
sary to rethink routine prenatal testing and change the societal conditions in which 
people consider having and raising disabled children.44 I have argued elsewhere that 
reproductive and disability rights can work in tandem by repealing s.1(1)(d) but expand-
ing access to abortion after 24 weeks’ gestation to include broader grounds such as 
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socio-economic reasons.45 In addition, the assumptions underpinning s.1(1)(d) must be 
addressed, for example, through the provision of comprehensive financial and social 
support to parents of disabled children; ensuring the accessibility of education, health-
care, and other public (and private) services; ensuring that non-biased and accurate 
information is provided alongside prenatal testing; and combatting prevalent stereo-
types.46 This, of course, goes well beyond the purview of the courts and will require 
legal, policy, medical, and socio-cultural change on a much bigger scale. Thus, as 
Underhill LJ concluded, the question of whether and to what extent to permit abortion 
in cases of foetal disability is one for Parliament to determine.47

Influence of the case

Had the claimants succeeded, and the Court of Appeal had issued a Declaration of 
Incompatibility in respect of s.1(1)(d), this would likely have had negative repercussions 
for reproductive rights in the jurisdictions where the Abortion Act 1967 applies. If the 
UK Parliament repeals s.1(1)(d), it would set England, Wales, and Scotland within a 
recent global context of rollbacks on access to abortion, including restrictions on abor-
tion for foetal impairments. In June 2022, the US Supreme Court issued a decision that 
overturned the constitutional right to abortion recognised in Roe v Wade and the ‘undue 
burden’ threshold for restrictions on abortion established in Planned Parenthood v Casey, 
paving the way for states across the country to implement abortion bans.48 The state of 
Louisiana, for example, now prohibits abortion completely except to save the pregnant 
person’s life, to prevent serious risk to their physical health, or where the foetus is not 
expected to survive the pregnancy.49 Unlike the British context, where it is up to doctors 
to determine in good faith whether s.1(1)(d) applies, the Louisiana Department of Health 
has issued a narrow list of fatal foetal conditions for which an abortion would be permit-
ted.50 For foetuses with potentially fatal conditions not included on this list, this means 
having to travel to other states to access legal abortions.51 In October 2020, the Polish 
Constitutional Tribunal held that the legal ground for abortion based on foetal impair-
ments was unconstitutional, since it discriminated against disabled foetuses by denying 
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their right to dignity.52 Again, this means pregnant people must travel elsewhere to access 
abortion services in these circumstances. The UN Human Rights Committee has estab-
lished in previous cases that being forced to travel for an abortion in cases of fatal foetal 
impairments amounts to cruel, inhuman, and degrading treatment.53

The overturning of Roe v Wade and other changes to abortion legislation worldwide 
could have global impacts, including for access to abortion in the United Kingdom. 
Previously, attempts have been made to limit access to abortion under the Abortion Act 
1967 through private members bills introduced to reduce the 24-week time limit to 
12 weeks’ gestation or restrict abortion under s.1(1)(d) to fatal foetal impairments.54 Yet, 
there have also been progressive changes to the UK abortion law recently, including the 
decriminalisation and legal provision of abortion services in Northern Ireland,55 amend-
ment of the Abortion Act 1967 so as to provide for telemedicine for early medical abor-
tions,56 and recent legislation creating buffer zones preventing protests within a certain 
radius outside abortion providers.57 Further, recent jurisprudence would suggest that any 
challenge to the Abortion Act 1967 before the UK courts would be unsuccessful. In the 
NIHRC case, the UK Supreme Court observed (obiter) that the restrictions on abortion in 
Northern Ireland at the time would amount to a violation of Article 8 of the ECHR.58 
Both the High Court and the Court of Appeal in Crowter placed emphasis on the impor-
tance of access to abortion. Shortly following the Court of Appeal’s decision in Crowter, 
the UK Supreme Court dismissed a challenge to Northern Ireland’s buffer zones legisla-
tion, highlighting a concern to ensure that pregnant people can access abortion facilities 
‘without having their autonomy challenged and diminished’.59

Given these recent developments, there is perhaps the potential for abortion law 
reform through Parliament. The current foci of British abortion rights movements are 
decriminalisation and amending the Abortion Act 1967 to provide for abortion on 
request, thus mirroring the repeal of sections 58 and 59 of the Offences Against the 
Person Act 1861 and new regulations in Northern Ireland.60 However, although the 
Northern Irish abortion regime is now more progressive than that of the rest of Britain, 
it aligns with the Abortion Act 1967 after 12 weeks’ gestation and restricts abortion after 
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24 weeks’ gestation except where there is a risk to the life or of grave permanent injury 
to the physical or mental health of the pregnant person, and in cases of severe or fatal 
foetal impairments.61 Thus, it appears that there is currently little political impetus for 
reforming or expanding the law on later abortions. In the interim, then, it is perhaps 
necessary to address the issues around abortion for foetal impairments by challenging 
the aspects of healthcare delivery, policy, and society that impact living disabled people, 
disabled children, and their parents.

Conclusion

As a matter of law, the Court of Appeal was correct to dismiss the Crowter challenge to 
s.1(1)(d) of the Abortion Act 1967, which sought to limit the circumstances in which an 
abortion in cases of foetal impairment could be performed past 24 weeks’ gestation. 
However, the case also highlights the limitations of applying rights contained in the 
ECHR to the issue of how abortion regulation may reflect and entrench negative attitudes 
towards disability. Section 1(1)(d) does perpetuate harmful stereotypes around disability 
and must be addressed, though in a way which does not place further limitations on 
pregnant people’s reproductive rights.

Declaration of conflicting interests

The author(s) declared no potential conflicts of interest with respect to the research, authorship, 
and/or publication of this article.

Funding

The author(s) received no financial support for the research, authorship, and/or publication of this 
article.

ORCID iD

Zoe Louise Tongue  https://orcid.org/0000-0002-4625-4773

https://orcid.org/0000-0002-4625-4773

