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Abstract

This article explores the approach of international human rights bodies to conscientious
objection to abortion, by requiring states to implement mandatory referral mechanisms where
conscientious objection is permitted. This, however, represents an inadequate compromise
position as many objecting healthcare professionals also object to referral and circumvent those
requirements. Furthermore, referral cannot address the broader issues with the overuse and
misuse of conscientious objection provisions which obstructs access to abortion services. After
considering the harms caused by conscientious objection and suggestions for alternative regulatory
responses, this article proposes that the international human rights framework should aim to
strike a contextual balance between freedom of conscience and ensuring access to abortion.
This new approach should place clearer obligations on states to properly regulate conscientious
objection, including obligations to address socio-cultural stereotypes around motherhood and
the foetus, which result in widespread conscientious objection.
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Introduction

There are significant barriers to accessing abortion services, even where abortion has
been legalized. One of these barriers is conscientious objection to the provision of abor-
tion by healthcare professionals, which can obstruct access and, in some contexts, seri-
ously limit the availability of abortion services.' This is a complex issue to address, and
there is an expanse of literature considering the appropriate means of protecting freedom
of conscience while ensuring access to abortion services at the same time. This article
will address a gap in this literature, in terms of how the international human rights frame-
work responds to conscientious objection. International human rights actors rely on man-
datory referral mechanisms, where objecting healthcare professionals must formally
refer a pregnant person to a non-objecting professional for abortion care.? This purported
compromise position is intended to uphold human rights standards on abortion while
offering protection for healthcare professionals opposed to providing those services.? In
practice, however, mandatory referral mechanisms are limited in efficacy due to the
reluctance of anti-abortion healthcare professionals to refer patients and the broader
issues with conscientious objection.

In this article, I will therefore argue that reliance on mandatory referral mechanisms
by international human rights bodies strikes an inadequate balance between freedom of
conscience and access to abortion. The first section will set out international human
rights standards on abortion and the approach of human rights bodies to conscientious
objection in this context. In the second section, I will highlight why mandatory referral
mechanisms will often fail to ensure access to abortion. I argue that mandatory referral
cannot be taken to be compromise position by either side, as objecting healthcare pro-
fessionals are opposed to any involvement in the abortion process and may avoid com-
plying with such requirements. I then highlight the further issues with widespread
conscientious objection, considering the contexts of Poland and Italy where this is a
particular issue, and the broader misuse of conscientious objection provisions which
render mandatory referral mechanisms wholly ineffective. The third section identifies
the spectrum of harms resulting from conscientious objection to abortion and considers
proposals from other scholars as to how these harms might be addressed or mitigated.
Finally, in the last section, I will make suggestions as to how the international human
rights framework should appropriately respond to the issues associated with permitting
conscientious objection. I argue that human rights bodies must strike a contextual
balance, recognizing the problems with widespread conscientious objection in some

1. See, for example, W. Chavin, L. Swerdlow and J. Fifield, ‘Regulation of Conscientious
Objection to Abortion: An International Comparative Multiple-Case Study’, Health and
Human Rights Journal 19 (2017), pp. 55-68.

2. T use the terms ‘pregnant person’ or ‘pregnant people’ to be inclusive of all people with the
capacity to become pregnant, but I refer to women where I am discussing the gender stereo-
types around motherhood which are specifically imposed on cisgender women.

3. See, for example, Anand Grover, ‘Report of the Special Rapporteur on the Right of Everyone
to the Enjoyment of the Highest Attainable Standard of Mental and Physical Health’, (2011),
UN Doc. A/66/254, para 65(m).
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countries and how this has a particularly severe impact where abortion is legally
restricted. I conclude that it is necessary to place obligations on states to tackle gender-
based stereotypes around motherhood and anti-abortion attitudes if the harms resulting
from conscientious objection are to be fully addressed.

The international human rights approach to abortion and
conscientious objection

There is no legally recognized human right to abortion in the international system, but
UN treaty bodies, such as the Human Rights Committee (HRC), Committee on the
Elimination of Discrimination against Women (CEDAW), and Committee on Economic,
Social, and Cultural Rights (CESCR), require that states legalize abortion in some cir-
cumstances. These bodies have recognized that restrictions on abortion can violate a
number of other rights, so that states have an obligation to provide abortion services
where there is a risk to the life or health of the pregnant person, where the pregnancy
resulted from rape, and for fatal foetal impairments.* More recently, these human rights
bodies have indicated that states must also decriminalize abortion to prevent unsafe abor-
tions and abortion-related mortality.> Beyond this, the comments of CESCR and CEDAW
indicate a procedural right to access abortion services on the grounds already legalized
by the state.® Barriers to the timely access of reproductive health services must be
addressed by states, and such barriers include conscientious objection as pregnant people
must seek abortion services from a non-objecting healthcare professional after a consci-
entious refusal, causing delays.”

Conscientious objection is afforded protection under the right to freedom of thought,
conscience, and religion contained in Article 18 of the International Covenant on Civil
and Political Rights.® Historically, conscientious objection referred to the moral objec-
tion to military service, and in particular, refusals to participate in compulsory military
service. Conscience-based exemptions are now also used by healthcare professionals,
often in relation to sexual and reproductive health services, such as abortion, contracep-
tion, and assisted reproductive technologies. While protection for conscientious objec-
tion under Article 18 has not been explicitly extended to the medical sphere, international

4. See, for example, HRC, ‘General Comment No. 36: Article 6 (Right to Life)’, (2019), UN
Doc. CCPR/C/GC/36, para 8; CEDAW, ‘Inquiry Concerning the United Kingdom of Great
Britain and Northern Ireland under Article 8 of the Optional Protocol to CEDAW”, (2018),
UN Doc. CEDAW/C/OP.8/GBR/1, para 83.

5. HRC, ‘General Comment 36°, para 8; CEDAW, ‘Northern Ireland Inquiry’, para 83; CESCR,
‘General Comment No. 22 on the Right to Sexual and Reproductive Health (Article 12 of the
ICESCR)’, (2016), UN Doc. E/C.12/GC/22, para 34.

6. CEDAW, ‘General Recommendation No.24: Article 12 of the Convention (Women and
Health)’, (1999), UN Doc. A/54/38/Rev.1, paras 21, 23; CESCR, ‘General Comment 22°,
para 16.

7. Op. cit.

8. HRC, ‘General Comment No. 22 on Article 18 of the ICCPR’, (1993), UN Doc. CCPR/21/
Rev.1/Add .4, para 11.



352 Medical Law International 22(4)

human rights bodies have not indicated that conscientious objection, where appropriately
regulated, violates human rights standards on sexual and reproductive health.

Instead, the approach of these bodies suggests that conscientious objection to sexual
and reproductive health services is permissible, provided states strike a balance between
allowing conscientious objection and ensuring the availability of those services. The
HRC, CESCR, and CEDAW have all expressed concerns over the use of conscientious
objection in states, such as Colombia, Poland, and Romania, where conscientious objec-
tion provisions are relied on excessively or are unregulated to the point of obstructing
access to abortion services.” However, in response to this issue, none of these bodies
have recommended that balancing conscientious objection with access to abortion ser-
vices may require that conscientious objection be restricted. Rather, they recommend
that states implement mechanisms for mandatory referrals and ensure that there are
effective procedures in place for contesting refusals.!® In its 2015 Concluding
Observations on Slovakia, for example, CEDAW explicitly noted that such a referral
mechanism should be implemented in a manner that also respects individual conscien-
tious objectors.!! The Special Rapporteur on the right to the highest attainable standard
of physical and mental health, Anand Grover, expanded on conscientious objection in his
2011 report on sexual and reproductive health, recommending that conscience-based
exemptions be ‘well-defined in scope and well-regulated in use’.!? Grover also relied
upon referrals as a method of regulation, recommending that states ensure the availabil-
ity of alternative services where a doctor objects.'?

The current international human rights approach to conscientious objection is an
attempt to take a compromise position, where mandatory referrals are taken as a balance
between sexual and reproductive rights, and the right to freedom of conscience. By
requiring the objecting healthcare professional to refer the patient for an abortion, their
right not to participate in an abortion procedure is upheld, while also ensuring that the
pregnant person is still able to obtain an abortion. However, in practice, mandatory refer-
ral mechanisms are unlikely to achieve this compromise in many contexts. The effective-
ness of this approach rests on the assumption that objecting healthcare professionals will
not also object to referral and will therefore comply with referral requirements.
Furthermore, mandatory referral requirements cannot address the impact of widespread
conscientious objection, as this requires regulation beyond that aimed at individual
healthcare professionals.

9. HRC, ‘Concluding Observations on the Seventh Periodic Report of Colombia’, (2016), UN
Doc. CCPR/C/COL/CO/7, paras 20-21; CESCR, ‘Concluding Observations on the Sixth
Periodic Report of Poland’, (26 October 2016), UN Doc. E/C.12/POL/CO/6, paras 46—47;
CEDAW, ‘Concluding Observations on the Combined Seventh and Eighth Periodic Report
of Poland’, (2014), UN Doc. CEDAW/C/POL/CO/7-8, paras 36-37; CEDAW, ‘Concluding
Observations on the Combined Seventh and Eighth Periodic Reports of Romania’, (2017),
UN Doc. CEDAW/C/ROU/CO/7-8, paras 32-33.

10. Op. cit.

11. CEDAW, ‘Concluding Observations on the Combined Fifth and Sixth Periodic Reports of
Slovakia’ (2015), UN Doc. CEDAW/C/SVK/CO/5-6, para 31(d).

12. Anand Grover, ‘Report of the Special Rapporteur’, para 65(m).

13. Op. cit.
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Where mandatory referral is ineffective

For healthcare professionals who strongly object to abortion, referral amounts to
involvement, albeit indirectly, in an abortion going ahead. Fovargue and Neal highlight
that objecting healthcare professionals view referral requirements as entailing complic-
ity in the objected practice.'* For an anti-abortion healthcare professional, any involve-
ment in the abortion procedure will be seen as unacceptable. McLeod therefore argues
that for objecting healthcare professionals, who believe that the foetus has a right to life
and that abortion is murder, referral requirements can never amount to a true compro-
mise.'® That mandatory referral is not an acceptable compromise from the perspective
of conscientious objectors is a concern that has also been raised in relation to the inter-
national human rights approach. Fischer argues that the recommendations to implement
mandatory referral requirements afford ‘more weight to the woman’s right to health
than to the healthcare provider’s right to freedom of conscience’.!® From this perspec-
tive, referral requirements infringe the right to freedom of conscience.

For those concerned with ensuring access to abortion services, referral requirements
may appear to be an attractive means of regulating conscientious objection. Feminist
scholars have reluctantly accepted that conscientious objection should be afforded some
(limited) protection, on the basis that although conscience-based exemptions will inevi-
tably have some impact on abortion service delivery, this can be minimized through
referral requirements.!” Referral requirements are a compromise from this position,
through the accommodating of the right to conscientiously object despite the potential
impact on access to abortion.'® In viewing referral in this way, its proponents reject the
argument that referral amounts to involvement. For example, Dickens argues that refer-
ral gives the pregnant person the opportunity to choose from a range of options concern-
ing their pregnancy, of which abortion is merely one of; referral does not always result in
an abortion.'® In relation to a decision by the Colombian Constitutional Court on the

14. S.Fovargue and M. Neal, ““In Good Conscience”: Conscience-Based Exemptions and Proper
Medical Treatment’, Medical Law Review 23 (2015), pp. 221-241, at 241.

15. C. McLeod, ‘Referral in the Wake of Conscientious Objection to Abortion’, Hypatia 23
(2008), pp. 3047, at 34-35.

16. M. Grizzle Fischer, ‘The United Nations and the Right to Conscientious Objection in the
Health-Care Field’, Texas Review of Law & Politics 21 (2016), pp. 187-219, at 216.

17. See, for example, S. Sheldon, Beyond Control (London: Pluto Press, 1997), p. 61; S. Zaami, R.
Rinaldi and G. Montanari Vergallo, ‘The Highly Complex Issue of Conscientious Objection:
Can the Recent European Court of Human Rights Ruling Grimmark v. Sweden Redefine the
Notions of Care before Freedom of Conscience’, The European Journal of Contraception
& Reproductive Healthcare 26 (2021), pp. 349-355, at 350; R. Fletcher, ‘Conscientious
Objection, Harm Reduction and Abortion Care’, in Mary Donnelly and Claire Murray, eds.,
Ethical and Legal Debates in Irish Healthcare (Manchester: Manchester University Press,
2016), pp. 24-40.

18. McLeod, ‘Referral’, p. 35.

19. B.M. Dickens, ‘The Right to Conscience’, in Rebecca J. Cook, Joanna N. Erdman and Bernard
M. Dickens, eds., Abortion Law in Transnational Perspective (Philadelphia, PA: University
of Pennsylvania Press, 2014), p. 230.
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accommodation of conscientious objection to abortion, Cook, Arango Olaya, and
Dickens highlight that the duty on healthcare professional to refer a pregnant person in
good faith cannot be legally denied on the grounds of complicity with abortion.?
However, taking referral to be an adequate compromise dismisses the strength of anti-
abortion values, and fails to account for healthcare professionals who do object to refer-
ral and will therefore evade or refuse to follow mandatory referral requirements.

Prior to 2015, conscientiously objecting healthcare professionals in Poland had an
obligation to refer pregnant people seeking an abortion.?! However, this requirement was
largely unenforced. In R.R. v Poland, a pregnant woman and her doctors suspected a
severe foetal impairment, but the doctors refused to provide prenatal diagnosis until the
gestational time limit for a legal abortion on the grounds of foetal impairment had
passed.?? In P and S v Poland, a 14-year-old who had become pregnant as a result of rape
was hindered from accessing legal abortion services by doctors who were opposed to
abortion.?® In both cases, the European Court of Human Rights (ECtHR) criticized the
lack of procedural mechanisms in place to ensure that conscientious objection did not
interfere with the patient’s interest, which enabled doctors to obstruct access to prenatal
diagnostic and legal abortion services.?* The European Court, in P and S, highlighted the
State’s failure to enforce its own laws around the regulation of conscientious objection.?®
In the context of Norway, a study of healthcare professionals refusing to refer patients for
abortion indicated a spectrum of co-operation.?® Some doctors were willing to engage in
a more informal process of referral, by passing the patient on to a colleague who would
then refer them, whereas others were not transparent about their objection.?’

The latter experience supports concerns that pregnant people may mistake their doc-
tor’s refusal as an indicator that they are not eligible for an abortion where there is a lack
of transparency around conscientious objection.?® Tysigc v Poland demonstrates how
Polish doctors also evaded referral requirements by refusing to provide abortion services
without invoking the conscientious objection provision.?’ The applicant, Alicja Tysiac,
had a visual impairment which doctors concluded would likely worsen, possibly leaving

20. RJ. Cook, M. Arango Olaya and B.M. Dickens, ‘Healthcare Responsibilities and
Conscientious Objection’, International Journal of Gynecology and Obstetrics 104 (2009),
pp. 249-252, at 251.

21. In 2015, the Polish Constitutional Tribunal held this requirement to be an unconstitutional
limit on freedom of conscience. See: Polish Constitutional Tribunal Case K 12/14 (7 October
2015).

22. R.R.v Poland App no. 27617/04 (ECHR, 26 May 2011).

23. Pand Sv Poland App no. 57375/08 (ECHR, 30 October 2012).

24. R.R.,paras. 174-176; P and S, paras 92-93, 106, 107.

25. Pand S, paras 81, 107.

26. E.M. Kibsgaard Nordberg, H. Skirbekk and M. Magelssen, ‘Conscientious Objection to
Referrals for Abortion: Pragmatic Solution or Threat to Women’s Rights?’, BMC Medical
Ethics 15 (2014), pp. 1-9.

27. Op. cit.

28. E.Jackson, Regulating Reproduction (Oxford: Hart, 2001), pp. 85-86.

29. Tysiqc v Poland App no. 5410/03 (ECHR 20 March 2007).
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her blind, following the delivery of the foetus she was carrying.’® They recommended
sterilization after the birth, due to the risk that pregnancy would have on her eyesight, but
refused to certify for an abortion in relation to her present pregnancy, despite her condi-
tion meeting the legal criteria for therapeutic abortion.>! The doctors did not invoke the
conscientious objection provision in making such a refusal, thus avoiding the obligation
to refer Alicja Tysiac to a doctor willing to provide an abortion. Instances of evading
referral requirements may not always be as extreme as in this case, but doctors can none-
theless take advantage of the space for uncertainty around conscientious objection. In
Saxby v Morgan, it was claimed that a Scottish doctor had told a pregnant woman that at
18- to 19-week gestation she was ‘too far gone’ for an abortion, despite falling within the
gestational time limit set out in the Abortion Act 1967.%

Thus, referral requirements do not represent, in practice, an adequate compromise to
objecting healthcare professionals or from the perspective of ensuring access to abortion
services. Objecting healthcare professionals who view referral for abortion as participa-
tion in the objected practice are likely to circumvent these requirements, and they are
difficult to enforce — particularly in contexts where refusal to refer is a widespread issue.
As a result, referral requirements do not protect a pregnant person’s ability to access
abortion services. The reliance on mandatory referral mechanisms at the international
human rights level therefore fails to strike an adequate compromise between freedom of
conscience and access to abortion.

Conscientious objection obstructing access to abortion

The reliance on mandatory referral requirements also fails to account for contexts where
there is a significant volume of healthcare professionals objecting to the provision of
abortion services. Referral requirements are simply ineffective where there are too few
non-objecting healthcare professionals to refer patients to. Italy has a relatively liberal
abortion law, permitting abortion within the first 90 days of pregnancy (around 12 weeks)
for health, socio-economic, or family reasons, and after this point where the pregnant
person’s life or health is at risk and in cases of foetal impairment.’> However, abortion
provision in Italy suffers considerably as a result of conscientious objection. In 2019,
67% of Italian gynaecologists were recorded as conscientiously objecting to the provi-
sion of abortion services.** Many hospitals are staffed only by objecting healthcare pro-
fessionals, making abortion services entirely unavailable in those institutions. This has

30. Op. cit., paras 8-10.

31. Op.cit.

32. Saxby v Morgan [1997] P1.Q.R. P53; S.D. Pattinson, Medical Law and Ethics, 6th ed.
(London: Sweet & Maxwell, 2020), p. 260.

33. Law 194 of the Italian Republic 1978, Articles 4 and 6.

34. Ministero della Salute, Relazione del Ministro della Salute sulla attuazione della legge
contenente norme per law tutela sociale della maternita e per ['interruzione volontoria di
gravidanza (legge 194/78) — dati definitivi 2019, p. 56. Available at: https://www.salute.gov.
it/imgs/C 17 pubblicazioni 3103 allegato.pdf (accessed 28 February 2022).

35. Chavin et al., ‘Regulation of Conscientious Objection’, p. 59.


https://www.salute.gov.it/imgs/C_17_pubblicazioni_3103_allegato.pdf
https://www.salute.gov.it/imgs/C_17_pubblicazioni_3103_allegato.pdf

356 Medical Law International 22(4)

a particular impact in public hospitals, as many are affiliated with the Catholic Church.
Furthermore, in Catholic hospitals, or hospitals where the senior directors object to abor-
tion, institutional conscientious objection policies — where the institution objects to the
provision of abortion services on behalf of all staff members — mean that abortion ser-
vices are unavailable even where individual doctors are willing to provide them.3®
Although hospitals and regional health departments are required by law to implement
mechanisms to guarantee timely access to abortion services, the number of objecting
healthcare professionals makes it difficult to organize personnel to ensure that abortion
is always available.?’

Objecting healthcare professionals in Italy are not currently required to refer the
pregnant person to another doctor for an abortion.*® However, given this context, it
seems unlikely that mandatory referral requirements would mitigate the impact of such
a high percentage of conscientious objection. With more than half of all gynaecologists
in Italy conscientiously objecting, this leaves an insufficient number of non-objecting
gynaecologists left for pregnant people to be referred to, particularly in rural regions
with fewer healthcare facilities. Caruso highlights, for example, that a number of
regions have just one doctor willing to provide abortions services, while others have
none at all.** In one reported case, a pregnant woman was rejected for an abortion by
23 different public hospitals on the basis of conscientious objection or administrative
issues before she was eventually able to access abortion services.*’ Though the preg-
nant woman in this particular situation was not delayed beyond the 90-day threshold
for an abortion, conscientious objection on this scale risks pushing people beyond the
gestational time limit.

In countries with more restrictive abortion regimes than this, the result of widespread
conscientious objection is to render abortion almost entirely unavailable. In Poland,
abortion is only legal where the pregnant person’s life or health is at risk, or in cases of
rape.*! However, in practice, the prevalence of conscientious objection makes it difficult
to access abortion on either ground. As the Tysigc case highlights, doctors will object to
performing abortions even on therapeutic grounds. Institutional conscientious objection
is also common in Poland, as senior doctors will object on behalf of all staff to prevent

36. Op. cit., pp. 59-60.

37. Law 194, Article 9; Chavin et al., ‘Regulation of Conscientious Objection’, p. 59; F. Minerva,
‘Conscientious Objection in Italy’, Journal of Medical Ethics 41 (2015), pp. 170-173, at 171.

38. E. Caruso, ‘The Ambivalence of Law: Some Observations on the Denial of Access to Abortion
Services in Italy’, Feminist Review 124 (2020), pp. 183-191, at 186.

39. E. Caruso, ‘Abortion in Italy: Forty Years On’, Feminist Legal Studies 28 (2020), pp. 87-96,
at 91-92.

40. Op. cit., p. 92; La Repubblica, ‘Aborto, denuncia Cgil: “Donna respinta da 23 ospedali,
soluzione solo dopo nostro intervento™’, La Repubblica Online, 1 March 2017. Available at:
https://www.repubblica.it/cronaca/2017/03/01/news/padova_aborto respinta 23 ospedali
-159526952/ (accessed 28 February 2022).

41. The Family Planning, Human Embryo Protection and Conditions of Permissibility of
Abortion Act of 7 January 1993, Article 4a. The ground for foetal impairment was declared
unconstitutional in Polish Constitutional Tribunal Case K 1/20 (22 October 2020).


https://www.repubblica.it/cronaca/2017/03/01/news/padova_aborto_respinta_23_ospedali-159526952/
https://www.repubblica.it/cronaca/2017/03/01/news/padova_aborto_respinta_23_ospedali-159526952/
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any abortions being carried out in their facility.*> The result of this has been the near-
complete removal of abortion services from public hospitals, as doctors who do want to
provide abortion services tend to do so only in private practices where institutional con-
scientious objection policies can be avoided.*’ The result of widespread conscientious
objection in contexts, such as Italy and Poland is the obstruction of access to abortion
services, which requires conscientious objection to be regulated to a greater extent than
implementing mandatory referral.

Broader issues with conscientious objection misuse

There are also broader issues surrounding the use of conscientious objection that manda-
tory referral mechanisms cannot address. First, conscientious objection provisions are
often invoked for non-conscientious reasons. As Smith argues, objections are only con-
scientious if they are based on moral values, rather than values in general.** Healthcare
professionals may wish to avoid the potential career disadvantages associated with pro-
viding abortion services, particularly in staunchly anti-abortion contexts; this is a value,
but it is not a moral value, and so does not amount to a conscience-based objection. Yet,
in some contexts, healthcare professionals may be able to rely on legal provisions for
conscientious objection for these non-moral reasons. Ramoén Michel et al. refer to this as
a ‘defensive use’ of conscientious objection, as the provisions are invoked by healthcare
professionals to protect themselves from this personal disadvantage.*’

In Poland, the stigmatization and criminalization of abortion encourages the defen-
sive use of conscientious objection. Doctors often refuse to provide abortion services out
of fear of harassment by the Church or of damaging their careers if they are situated in
an anti-abortion workplace.*® Furthermore, the European Court has also identified how
the criminalization of people providing illegal abortions has a chilling effect on doctors,
who have to decide whether the requirements for a legal abortion have been met in each
individual case.*’ In Britain, the Abortion Act 1967 provides protection for doctors as
abortion is legal where the two doctors are of the good-faith opinion that a legal ground
has been met.*® However, in Poland, the criminalization of doctors performing abortions
outside of the narrow legal grounds alongside the requirement that doctors determine

42. S. De Zordo and J. Mishtal, ‘Physicians and Abortion: Provision, Political Participation and
Conflicts on the Ground — The Cases of Brazil and Poland’, Women s Health Issues 21 (2011),
pp. 32-36, at 34; P and S, para 59.

43. A. Chelstowska, ‘Stigmatisation and Commercialisation of Abortion Services in Poland:
Turning Sin into Gold’, Reproductive Health Matters 19 (2011), pp. 98-106, at 98-99.

44. S.W. Smith, ‘Individualised Claims of Conscience, Clinical Judgement and Best Interests’,
Health Care Analysis 26 (2018), pp. 81-93, at 83.

45. A. Ramon Michel, S. Kung, A. Lopez-Salm and S. A. Navarrete, ‘Regulating Conscientious
Objection to Legal Abortion in Argentina: Taking into Consideration Its Uses and
Consequences’, Health and Human Rights Journal 22 (2020), pp. 271-384, at 274.

46. De Zordo and Mishtal, ‘Physicians and Abortion’, pp. 33-34.

47. R.R.,paras 192-193.

48. Abortion Act 1967, s.1.
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whether a case falls within one of those grounds creates uncertainty. Thus, even where
the legal grounds for an abortion have been met, a doctor’s belief that an abortion is legal
can be challenged — and this threat that any abortion they provide could be challenged
imposes a burden on doctors, which leads to the defensive use of conscientious objec-
tion. Instead of explicitly invoking conscientious objection, doctors may also defensively
refuse to provide an abortion by simply stating that the legal grounds have not been met.

In the Italian context, non-objecting healthcare professionals, who represent a minor-
ity of gynaecologists, are thus required to perform most abortions.* In institutions where
there are very few other non-objecting healthcare professionals, this results in an
increased workload and conscientious objection provisions are thus invoked to avoid
this.>® The defensive use of conscientious objection provisions has also been identified
as a problem in numerous other countries, including Australia, Argentina, Bolivia,
Croatia, Mexico, and Zambia.’! The problem of conscientious objection misuse in this
way is worsened where healthcare professionals lack comprehensive understanding of
their state’s abortion laws and regulations, or where resource constraints also incentivize
the use of conscientious objection provisions.’> Access to abortion is further limited
where healthcare professionals who do not have a moral or religious objection to abor-
tion nonetheless refuse to provide abortion services, and regulation beyond mandatory
referral mechanisms is required to address this problem.

Second, objecting healthcare professionals may actively attempt to obstruct access to
abortion through measures beyond refusing to refer or avoiding invoking conscientious
objection provisions. Smith argues that genuine conscientious objections must be for
inward-facing rather than outward-facing reasons, for example, refusing to perform an
abortion because it would be against the healthcare professional’s conscience to

49. Chavin et al., ‘Regulation of Conscientious Objection’, p. 60; T. Autorino, F. Mattioli and
L. Mencarini, ‘The Impact of Gynecologists’ Conscientious Objection on Abortion Access’,
Social Science Research 87 (2020), pp. 1-16, at 6.

50. Op. cit.

51. See, for example, L.A. Keogh, L. Gillam, M. Bismark, K. McNamee, A. Webster, C. Bayly
and D. Newton, ‘Conscientious Objection to Abortion, the Law and Its Implementation in
Victoria, Australia: Perspectives of Abortion Service Providers’, BMC Medical Ethics 20
(2019), pp. 1-10, at 6; Ramon Michel et al., ‘Regulating Conscientious Objection’, p. 274;
D.I.G. Hakansson, P. Ouis and M. Ekstrand Ragnar, ‘Navigating the Minefield: Women’s
Experiences of Abortion in a Country with a Conscience Clause — The Case of Croatia’,
Journal of International Women's Studies 22 (2021), pp. 166-180, at 174-175; S.A. Kiing,
J.D. Wilkins, F.D. de Leo6n, F. Huaraz and E. Pearson, ‘“We Don’t Want Problems”: Reasons
for Denial of Legal Abortion based on Conscientious Objection in Mexico and Bolivia’,
Reproductive Health 18 (2021), pp. 1-11, at 2; E. Freeman and E. Coast, ‘Conscientious
Objection to Abortion: Zambian Healthcare Practitioners’ Beliefs and Practices’, Social
Science & Medicine 221 (2019), pp. 106-114, at 112.

52. De Zordo and Mishtal, ‘Physicians and Abortion’, p. 35; J. Harries, D. Cooper, A. Strebel
and C.J. Colvin, ‘Conscientious Objection and Its Impact on Abortion Service Provision
in South Africa: A Qualitative Study’, Reproductive Health 11 (2014), pp. 1-7, at 4; L.F.
Harris, J. Halpern, N. Prata, W. Chavkin and C. Gerdts, ‘Conscientious Objection to Abortion
Provision: Why Context Matters’, Global Public Health 13 (2018), pp. 556-566, at 560.
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participate in that action, not because it would be against the healthcare professional’s
conscience for the pregnant person to obtain an abortion.>* However, some healthcare
professionals invoke conscientious objection provisions for outward-facing reasons.>
Fink et al. identify ‘extreme’ objectors as those that not only refuse to provide abortion
services, but also give legally or medically inaccurate information to prevent patients
from accessing legal abortions.*> Poland represents an example of widespread extreme
objection, as conscientious objection is misused by anti-abortion healthcare profession-
als to intentionally deter or obstruct pregnant people from seeking abortions. CEDAW
has highlighted the abuse of conscientious objection in Poland, and the three European
Court cases mentioned above also highlight instances of extreme objection.>® For exam-
ple, in P and S, the doctors had taken a minor who had become pregnant as a result of
rape and was requesting an abortion to see a priest, without consent and while her mother
was absent, who tried to convince her to go through with the pregnancy.’

Selective objection, where healthcare professionals refuse to provide abortion ser-
vices in some cases but not others, operates in a similar way in obstructing access to
abortion for specific reasons. For example, healthcare professionals in Brazil will often
invoke conscientious objection for abortion on the grounds of rape where they do not feel
that enough proof has been given.*® A study in Mexico and Bolivia also revealed gesta-
tional time limits, where they are not set by law, to be key reasons for conscientious
objection.>® Not all selective objections will amount to a misuse of conscientious objec-
tion. Smith argues that individualized, context-based objections can be genuinely consci-
entious in the same way as generalized objections where they appeal to inward-facing
reasons.®® However, Smith gives the refusal to perform a particular abortion based on the
pregnant person’s lifestyle choices as an example.®! While all conscientious objection to
abortion may be viewed as appealing to outward-facing reasons to some extent, selective
objections appeal to outward-facing reasons to a greater extent than generalized objec-
tions as the healthcare professional is imposing their moral values in relation to a par-
ticular pregnant person’s situation. In addition, while a generalized objection to abortion
may be based on anti-abortion values, the refusal to provide abortion services where the
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healthcare professional is not an extreme objector primarily serves the inward-facing
function of protecting their own conscience.

With selective objection, the lines between inward- and outward-facing reasons
become blurred. The refusal to perform an abortion based on the lifestyle choices of the
pregnant person may serve the function of protecting the healthcare professional’s con-
science, but it is also informed by a moral judgement made towards the pregnant person.
This is most obvious in cases where a selective objection relates to gender stereotypes
around how pregnant people and people capable of becoming pregnant should behave.
Selective objection can reinforce traditional sexual and gender roles and reinforce stig-
matizing attitudes around unwanted pregnancies, such as through invoking conscien-
tious objection where the pregnant person did not use contraception.®? Selective
objections which amount to the imposition of the healthcare professional’s moral values
onto the patient should not be treated as a genuine conscientious refusal but a misuse of
conscientious objection provisions. Both extreme and selective conscientious objection,
then, can amount to an attempt by healthcare professionals to impose their personal
beliefs on their patients and circumvent the legalization of abortion in all or specific
circumstances.®® The misuse of conscientious objection provisions — where conscien-
tious objection provisions are invoked based on non-moral values or to impose moral
values upon the pregnant person — must be addressed within the state regulation of con-
scientious objection, requiring measures beyond mandatory referrals.

Preventing the harms associated with conscientious
objection

Mandatory referrals are taken to be a compromise position by international human rights
bodies, but as I have argued thus far, this cannot be viewed as an adequate compromise
from either side, and mandatory referral mechanisms are wholly ineffective in address-
ing the broader issues with conscientious objection. The rights to freedom of conscience
and access to abortion must be appropriately balanced; protection for, or restrictions on,
conscientious objection must be proportionate to the potential harms caused for each
side. Restricting conscientious objection in the healthcare sphere would cause psycho-
logical harm to those required to act against their moral values. However, where it is
widespread or inadequately regulated, conscientious objection can significantly harm
people requiring abortion services.

The most serious harm caused by conscientious objection is the total prevention of
access to abortion. Where conscientious objection is widespread or misused in the ways
explored above, pregnant people may be left without any access to legal abortion
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services. In Italy, the fact that some regions have no healthcare professionals willing to
provide abortion services means that pregnant people must travel to another region to
find a non-objecting doctor, a disparity which adds an additional obstacle for socio-eco-
nomically disadvantaged people.** Having to travel to access abortion services can have
a number of consequences, the worst of them felt by people unable to travel due to the
geographical distance and financial cost. In a study of the impacts of travelling for abor-
tion in two US states, Jerman et al. found three key outcomes: abortions obtained at a
later gestational age, negative mental health outcomes, and attempts by pregnant people
to end their own pregnancies through medication, home remedies, or physical trauma.®
If pregnant people are unable to access alternative means of abortion, such as through
travelling or obtaining abortion medication online, they may have no choice but to con-
tinue an unwanted pregnancy or engage in unsafe abortion practices, risking their health
and criminalization where abortion is an offence.®

Furthermore, in Poland, the near-total exclusion of abortion from public hospitals
means that people unable to pay for private healthcare may be left without access to
abortion even where it is necessary to prevent risk to the pregnant person’s life.®” Thus,
in Tysiqc, the outcome of being refused an abortion was that the applicant was left almost
blind after giving birth.®® There have also been cases in Italy where doctors have consci-
entiously objected to providing abortions in emergency situations, resulting in the death
of a pregnant women from sepsis in 2016.% In contexts where conscientious objection
acts as a significant barrier to access to abortion services, this has serious consequences
for the bodily autonomy and health of pregnant people, in violation of the international
human rights standards requiring states to guarantee the accessibility of legal abortion
services and prevent unsafe abortion.

However, conscientious objection can perpetuate harms even where a pregnant per-
son is subsequently able to access legal abortion services. Fiala and Arthur identify a
continuum of harm associated with conscientious objection, which includes the harm
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caused by delays and the stigmatizing of those secking abortion services.” Delays can
make the process of obtaining an abortion more stressful and burdensome and can create
additional difficulties in relation to gestational time limits for abortion. Delays can cause
or exacerbate psychological distress around an unwanted pregnancy, and people in situ-
ations of vulnerability — such as adolescents and people facing intimate partner violence
— may find it difficult to overcome the additional obstacles created by conscientious
objection.”! Furthermore, delays will be particularly psychologically distressing to peo-
ple who have become pregnant as a result of rape or those carrying a foetus with a fatal
impairment. The ECtHR and HRC have found in previous cases that prohibitions on or
obstacles to accessing abortion in these situations amounted to cruel, inhuman, and
degrading treatment.”> Even where delays or barriers to access do not cause this level of
harm, they may still infringe human rights requirements that states guarantee timely
access to services. Delays to accessing abortion services as a result of conscientious
objection can therefore cause harm, in varying degrees of severity, amounting to a viola-
tion of human rights standards.

Furthermore, as conscientious objection in the healthcare sphere is largely practised
in relation to reproductive health services, such as abortion and contraception, these
refusals can perpetuate gender stereotypes around motherhood and pregnancy. As
Ngwena identifies, conscientious objection can become a ‘Trojan horse for popular
patriarchal and religious prejudices that deny women’s reproductive agency’.”® This is
particularly the case with selective objections based upon outward-facing reasons, as
discussed above, such as the pregnant person’s contraceptive use or lifestyle choices.
Conscientious objection to abortion is premised on the belief that abortion — either gener-
ally or in a specific instance — is wrong, which can reinforce patriarchal beliefs that abor-
tion is selfish and a deviation from women’s biological duty to become mothers.”
Adenitire argues, in relation to conscientious objection by commercial service-providers
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and sexual orientation discrimination, that the denial of services (such as providing flow-
ers for a gay wedding) represents an unjustifiable dignitary harm by treating lesbian, gay,
and bisexual people as second-class citizens.”® Dignitary harm is not merely offence or
humiliation, but also differential treatment in the context of historically discriminatory
laws and continuing homophobia in the present day, which represents a social harm.”®
Inadequately regulated conscientious objection to abortion can also amount to an unjus-
tifiable dignitary harm against people capable of becoming pregnant in the context of the
historical marginalization of women as a gendered class.

In the context of conscientious objection to emergency contraception, McLeod
therefore argues that the harm caused is never just mere inconvenience because of how
objection to reproductive healthcare is interlinked with these gendered norms.”’
Although not all instances of conscientious objection by individual healthcare profes-
sionals will be explicitly based on these gendered norms, conscientious objection to
abortion, when considered at a structural rather than individual level, perpetuates gen-
der-based harm as restrictions on abortion have historically been tied to these gendered
stereotypes. CEDAW requires states to

modify the social and cultural patterns of conduct of men and women, with a view to achieving
the elimination of prejudices and customary and all other practices which are based on the idea of
the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women.™

This obligation on states to address gender stercotypes has been explicitly extended to
norms that place the protection of the foetus above that of the pregnant person.” Thus,
insofar as conscientious objection to abortion perpetuates gender stereotypes around
pregnancy, states have an obligation to respond to this harm.

Regulating conscientious objection

As highlighted in the above sections, conscientious objection, where insufficiently
regulated, can significantly obstruct access to abortion services in violation of interna-
tional human rights standards on abortion and causes harm to pregnant people.
Mandatory referral mechanisms are unable to adequately address these issues, particu-
larly in contexts with widespread and extreme conscientious objection, and thus fail to
achieve the compromise position sought by human rights treaty bodies. However,
despite the recognition that the regulation of conscientious objection is a significant
and complex challenge, numerous scholars concerned with ensuring access to abortion
still present referral mechanisms as the best way of striking a balance between freedom

75. J. Adenitire, 4 General Right to Conscientious Exemption: Beyond Religious Privilege
(Cambridge: Cambridge University Press, 2020), pp. 279-283.

76. Op. cit.

77. C. McLeod, ‘Harm or Mere Inconvenience? Denying Women Emergency Contraception’,
Hypatia 25 (2010), pp. 11-30, at 18-19.

78. CEDAW Article 5(a) [emphasis added].

79. L.C.v Peru (2011) UN Doc. CEDAW/C/50/D/22/2009, para 8.15.



364 Medical Law International 22(4)

of conscience and reproductive rights.’° Zaami, Rinaldi, and Montanari Vergallo
acknowledge the shortcomings of referral mechanisms, but they limit this to low-
income countries by arguing that

although referral to another service provider may be relatively easy and timely, at least for
doctors and pharmacists, in high-income countries with reliable health care systems, that may
not be the case in developing countries, where the referral process could be difficult or even
unfeasible [. . .J%

These limitations are not confined to low-income countries as the referral process can
be just as difficult or unfeasible in high-income countries, with Italy presenting an obvi-
ous example. Rather, whether referral mechanisms are feasible or not will depend on a
range of contextual variables, such as the prevalence of anti-abortion attitudes, the legali-
zation or criminalization of abortion, and the organization of healthcare systems, person-
nel, and resources, issues which are not specific to low-income countries.

From both the sides of protecting conscientious objection and the side of ensuring
access to abortion, there appears to be an impossibility of reaching a satisfactory posi-
tion. This can be demonstrated by the position of conscientious objection in Britain,
which has been critiqued for both not doing enough to ensure that pregnant people are
not prevented from accessing abortion services and for failing to sufficiently protect
conscience. In Britain, the Abortion Act 1967 allows doctors to conscientiously object to
participation in an abortion procedure, except where the abortion is necessary to save the
life of or prevent grave permanent injury to the pregnant person.®? The Supreme Court
confirmed in Doogan that only those healthcare professionals who would be directly
involved in the abortion procedure can conscientiously object, so that, two Catholic mid-
wives could not conscientiously object to performing administrative and supervisory
tasks relating to patients who had abortions.®3

O Né¢ill argues that the Abortion Act and the Supreme Court in Doogan struck a suf-
ficient compromise between the rights of objecting healthcare professionals and preg-
nant people seeking abortions.’* However, the Abortion Act’s position has been criticized
by both feminist scholars and those concerned with protecting conscience. Feminist
scholars have pointed out the potential for regional and socio-economic variations in the
availability of abortion services across Britain as a result of conscientious objection.®
Furthermore, Harmon argues that the Supreme Court in Doogan failed to offer any
insight into conscientious objection as properly balanced against access to abortion as
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anti-choice advocates adopt conscientious objection to undermine timely access to abor-
tion.®® From this perspective, the regulation of conscientious objection in Britain affords
insufficient weight to ensuring that access to abortion services is not impeded.

Neal, however, critiques Doogan for its narrow reading, as healthcare professionals
and other staff members who have an indirect role in the context of abortion treatment
are still, in their view, participating in an act which goes against their own conscience.®’
Neal thus sees the limiting of conscientious objection to those directly involved as
offering insufficient protection to freedom of conscience, as this entails a ‘logically
indefensible’ complicity with abortion.®® Allowing staff members who are indirectly
involved to conscientiously object and having no duty to inform or refer would result
in a relatively liberal approach to freedom of conscience with limited regulation. Yet,
this approach is contingent on limited impact on access to abortion. Indeed, Neal com-
ments that if the Abortion Act did cover all staff members directly and indirectly
involved in abortion provision, there would be little chance of conscientious objection
becoming so widespread as to threaten access to abortion.®® As indicated above,
feminist scholars have expressed concerns over the potential impact of conscientious
objection on access to abortion, and Harmon comments that the number of doctors
trained in abortion care and those with anti-abortion views threatens abortion care.”
However, there is a lack of recent evidence to suggest that abortion services in Britain
have been threatened by conscientious objection. Abortion service provision in Britain
is largely organized through dedicated abortion providers, such as the British Pregnancy
Advisory Service and Marie Stopes International, whose staff members are highly
unlikely to conscientiously object to abortion otherwise they would not be working for
an abortion clinic.’!

In the British context, there is still the potential for harm to be caused in individual
cases, where conscientious objection results in delays or perpetuates stigma against the
pregnant person seeking an abortion, which could justify some restrictions on conscien-
tious objection. As conscientious objection does not have a significant impact upon the
availability of abortion services beyond this, Neal’s liberal approach to conscientious
objection would nonetheless be very much limited to the British context. This approach
cannot be applied in other contexts, such as Poland and Italy, where conscientious objec-
tion is so widespread that greater regulation is necessary to strike an appropriate balance
between access to abortion and freedom of conscience. The same limitation applies to
the suggestions of other scholars to take a ‘reasonable accommodation’ approach to
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conscientious objection.””> Where there is widespread anti-abortion sentiment among
doctors, accommodation for conscientious objection will result in the lack of availability
of abortion services.

Preventing conscientious objection

Several scholars suggest that conscientious objection should not be tolerated at all, tak-
ing the view that conscientious objection has been too freely accommodated, and that
those objecting to abortion should not enter those fields as a healthcare professional’s
conscience has no place in modern healthcare.”> Conscientious objection has been
described by others as ‘an act of heresy’ and ‘dishonourable disobedience’ as it is at odds
with professional values.** For Smalling and Schuklenk, the easiest way of ensuring
efficient access to healthcare is to prevent healthcare professionals from conscientiously
objecting to the provision of services, such as abortion, as a ‘society that grants medical
professionals a conscientious objection-based opt-out will have to accept suboptimal
health outcomes’.”® This would not mean that objecting healthcare professionals would
be forced to provide abortion services, but instead they argue that healthcare profession-
als who object to abortion should not be allowed to enter fields, such as gynaecology and
obstetrics.”® This is already the policy in Sweden, where healthcare professionals are
unlikely to be employed in fields, such as gynaecology, obstetrics, and midwifery if they
are unwilling to certify that they will provide abortions and contraception.”’

As explored above, there is a continuum of harm associated with conscientious
objection. The international human rights response to conscientious objection must be
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proportionate to the harm caused; where conscientious objection has the effect of com-
pletely or near-completely obstructing access to abortion, thus risking the health and
lives of pregnant people, it may be proportionate to increasingly regulate healthcare
professionals’ ability to refuse to provide abortion services. However, in other contexts,
such as Britain where conscientious objection does not operate as a significant barrier
to accessing abortion, increasing regulation would unjustifiably infringe the right to
freedom of conscience. Alternative suggestions include setting quotas for new medical
trainees entering fields, such as obstetrics and gynaecology to ensure that a certain per-
centage of healthcare professionals are able and willing to provide abortion services, or
setting up review panels to oversee the invoking of conscientious objection provisions
to ensure that they are not misused.”® There may be administrative or resource-based
burdens associated with putting in place these kinds of regulatory systems, and neither
would be effective where there are insufficient numbers of non-objecting healthcare
professionals. In relation to the defensive use of conscientious objection provision,
measures, such as financial incentives and comprehensive training on abortion law and
provision may be effective at improving timely access to abortion services. This will
also require improving the allocation of resources to reproductive healthcare services,
ensuring that healthcare professionals are informed of the relevant regulations, and
ensuring that abortion providers have the support of their colleagues and adequate
working conditions.” As the effectiveness of these different types of regulation will be
context-dependent, and will have legal, moral, and practical implications, their appro-
priateness must be assessed at the domestic level. Yet, while these regulatory responses
may alleviate the impact conscientious objection has on abortion service delivery,
they cannot address the gender-based harms resulting from conscientious objection to
abortion.

How the international human rights framework should
respond to conscientious objection

At the international human rights level, mandatory referral mechanisms do not operate as
a workable compromise due to the complex and contextual nature of conscientious
objection to abortion worldwide, which often obstructs access to abortion and perpetu-
ates additional harms against pregnant people. Zampas highlights that while there have
been growing human rights standards on ensuring access to reproductive health services
and the removal of barriers, including the unfettered use of conscientious objection,
these standards do not cover all situations in which conscientious objection places human
rights in jeopardy.'”’ Zampas and Andién-Ibafiez thus argue that more guidance on the
regulation of conscientious objection is needed from international and regional human
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rights bodies.'”! The remainder of this article will set out how the international human

rights framework should offer guidance on conscientious objection.

The ECtHR appears to limit the right to conscientious objection in relation to repro-
ductive healthcare. In Pichon and Sajous v France, the owners of a pharmacy, who had
been fined after refusing to provide contraceptives to three women, argued that this pen-
alty was an interference with the Article 9 right to freedom of religion contained in the
European Convention on Human Rights.!”> The ECtHR declared the application to be
inadmissible as the penalty did not interference with the rights guaranteed by Article 9,
and was thus manifestly ill-founded.!® In 2020, the ECtHR issued decisions in two cases
concerning Swedish midwives who had been refused employment in women’s clinics
after informing their prospective employers of their objection to provide abortions.'%
The ECtHR again rejected the applications on the basis that they were manifestly ill-
founded, noting that there is no guaranteed right to occupy a post in the civil service.!%
Domenici has expressed concerns over the ECtHR accepting the de facto exclusion of
Catholics from the midwifery profession in these two cases without properly assessing
the proportionality of this exclusion.'%

However, the ECtHR’s decisions indicating that Article 9 does not contain a right to
conscientiously object to providing reproductive healthcare are in line with its approach
to abortion, which is left within the margin of appreciation of each Member State. In the
three Polish cases discussed above, violations of Convention rights were found because
the applicants were all denied access to abortion services in circumstances where they
met the criteria for a legal abortion in domestic law.!” In 4, B, and C v Ireland, the
ECtHR did not accept that the Article 8 right to private life conferred a right to abortion
and a violation was found only in relation to one of the three applicants, on the basis that
they were legally entitled to a therapeutic abortion in Ireland.!® The ECtHR thus takes a
procedural approach to abortion, leaving an assessment of the competing rights or values
within the abortion context to individual Member States.'% There is no right to conscien-
tious objection just as there is no right to abortion, with the ECtHR accepting in the
Swedish cases that protecting access to abortion is a legitimate aim in restricting
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conscientious objection and in 4, B, and C that the State’s interest in protecting the life
of the foetus is a legitimate aim in restricting access to abortion.!!® As Campbell identi-
fies, the ECtHR is unlikely to make a definitive statement on conscientious objection and
the above cases should not be interpreted as such.!'! A deferential approach is not uncom-
mon for international bodies; the World Health Organization contains a qualifier in its
list of essential medicines to note that mifepristone and misoprostol should be provided
where it is culturally acceptable.!'? However, in applying the margin of appreciation, the
ECtHR is reluctant to set any concrete standards on abortion provision.

While there is therefore a limited opportunity for expansion on the balancing between
conscientious objection and access to abortion at the European level, it is both possible
and important for international human rights bodies to offer further guidance. Although
there is also no right to abortion recognized in the international human rights framework,
legal restrictions on abortion and barriers to access violate a number of rights in certain
circumstances. Thus, there is more scope for international human rights bodies to require
states to properly regulate conscientious objection in support of these existing standards
on abortion. The current reliance on mandatory referral mechanisms is ineffective, and
where conscientious objection obstructs access to abortion, this approach undermines
these existing standards.

However, this approach should not be replaced with a similarly standardized recom-
mendation. The international human rights approach must account for the socio-eco-
nomic and political pressures of different contexts, primarily in relation to the worldwide
variation in prohibitions on and socio-cultural attitudes towards abortion, the current
regulation and use of conscientious objection, and broader issues with reproductive
healthcare delivery. Harris et al. argue that conscientious objection policies seldom take
into account the context of reproductive healthcare delivery and how this leads to consci-
entious objection acting as a barrier to abortion access.!!* Reliance on generalized meas-
ures, such as mandatory referral mechanisms, will fail to adequately respond to these
different contexts. The international human rights framework must therefore adopt rec-
ommendations aimed at achieving this contextual balance.

First, this requires recognition of the continuum of harms caused by conscientious
objection. As highlighted above, conscientious objection obstructs access to abortion
services which can delay an abortion, force pregnant people to travel for an abortion or
access clandestine abortion services, or where this is not possible, continue an unwanted
pregnancy to term. At worst, healthcare professionals conscientiously objecting to thera-
peutic abortions can have potentially devastating consequences. The European Committee
of Social Rights, the regional human rights body monitoring the implementation of the
European Social Charter, has found in relation to Italy that widespread conscientious
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objection amounts to a violation of the right to health in conjunction with the right to
non-discrimination.!!'* Even where the pregnant person is eventually able to access abor-
tion services, the initial refusal is nevertheless stigmatizing and can perpetuate harmful
gender-based stereotypes around pregnancy. International human rights bodies should
highlight how conscientious objection can violate various human rights, including gen-
der-based rights, and has the potential to undermine existing human rights standards on
abortion.

To minimize the harms caused by conscientious objection, international human rights
bodies should place clearer obligations on states to implement a comprehensive regula-
tory response to ensure that access to abortion services is not obstructed. As the adoption
of a blanket policy, such as mandatory referral, cannot address the problems associated
with conscientious objection in different contexts, the specific details of this response
should be left to individual states. Individual states are better placed to determine a
feasible and effective measure of addressing conscientious objection, guided by the obli-
gations placed on them regarding access to abortion. However, in states where the use of
conscientious objection is widespread or extreme, and therefore creates a significant
barrier to accessing abortion services, human rights standards must require states to
further restrict the use of conscientious objection by healthcare professionals. In addi-
tion, O Néill argues that the breadth of defensible conscientious objection is connected
to the breadth of abortion provision, so greater restrictions on conscientious objection
can be justified where there are greater restrictions on abortion provision.'"® Thus, where
states have failed to meet existing human rights standards on ensuring access to abortion,
international human rights bodies should also require those states to further restrict con-
scientious objection than in states with more progressive abortion regimes.

The regulation of conscientious objection will not address the gender-based harms
resulting from refusals, as these issues will likely be present wherever conscientious
objection to abortion is practised. The key issue is that healthcare professionals hold a
moral objection to healthcare services that are necessary for reproductive autonomy and
gender equality, which requires tackling abortion stigma in healthcare settings as well as
comprehensive abortion training emphasizing why access to abortion is morally impor-
tant.''® As conscientious objection poses less of a problem for abortion service delivery
where only a small minority of healthcare professionals object to providing abortions,
steps must be taken to change stereotypical socio-cultural attitudes towards women’s
reproductive roles and lessen the impact of anti-abortion views. International human
rights bodies, particularly CEDAW, could address this as an issue of non-discrimination
and gender equality. As States are already required by CEDAW to modify socio-cultural
stereotypes, this obligation could be expanded to cover anti-abortion attitudes, to fully
address the gender-based harm caused by conscientious objection. Conscientious objec-
tion must be understood not only as a procedural barrier to accessing abortion services

114. International Planned Parenthood Federation — European Network (IPPF EN) v Italy (10
September 2013) Complaint No. 87/2012; Confederazione Generale Italiana del Lavoro
(CGIL) v Italy (12 October 2015) Complaint No. 91/2013.

115. O Néill, Religion, p. 186.

116. Harris et al., “Why Context Matters’, p. 562; McLeod, ‘Referral’, p. 42.
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but also as an issue of gender inequality, which states must actively take steps to challenge.
It is only through recognizing conscientious objection as an issue of gender inequality
that the international human rights framework can fully uphold its existing standards on
access to abortion.

Conclusion

The reliance on referral mechanisms by international human rights bodies fails to strike
an adequate balance between freedom of conscience and ensuring access to abortion,
thus undermining existing human rights standards on abortion. The insufficient regula-
tion of conscientious objection has the potential to significantly obstruct access to abor-
tion services, particularly where this objection is widespread and healthcare services
cannot be organized in a way which minimizes its impact. The spectrum of harm result-
ing from conscientious objection to abortion must be addressed through a range of meas-
ures, depending on the specific context of individual states. In this article, I have argued
that international human rights bodies should place clear obligations on states to regulate
conscientious objection to guarantee access to abortion. While the specific details of this
regulation should be left to individual states, it would be appropriate for human rights
bodies to require the restrictive regulation of conscientious objection in states where
abortion is largely restricted. Finally, fully addressing the harms of conscientious objec-
tion requires acknowledgement of the gender stereotypes reinforced by objecting health-
care professionals. States must therefore tackle these stereotypes, and anti-abortion
values, which result in and are perpetuated by widespread conscientious objection.
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