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EDITORIAL

1 One rule for Them - Selectivity in international criminal
2 law

3 Elies van Sliedregt AQ1

4 AQ2Centre for Criminal Justice Studies, School of Law, University of Leeds, Leeds LS2 9JT, United Kingdom

5 Email: e.vansliedregt@leeds.ac.uk.

6 1. Introduction

7 This editorial is dedicated to an eminent scholar and much valued colleague: Robert Cryer. Rob
8 sadly passed away on 3 January 2021. With his passing a light went out in the international criminal
9 law community. He was a generous and inspirational scholar and left us far too soon.1 LJIL is grate-
10 ful for his legacy and contribution to international law, and to the Journal. He published in LJIL2

11 and, on multiple occasions, was generous in sharing his knowledge and feedback as a peer reviewer.
12 As a tribute, I want to dedicate this editorial to a topic Rob Cryer wrote about in the early stages
13 of his career: selectivity in international prosecutions. In his book Prosecuting International
14 Crimes. Selectivity and the International Criminal Law Regime published in the Cambridge studies
15 in international and comparative law,3 and based on his PhD,4 Cryer explores and analyses the
16 scope of selectivity in international criminal law (ICL). One of the insights his work on selectivity
17 has brought, is that it is not just selectivity in prosecution but also, and especially, the parameters
18 of criminal responsibility that lead to selectivity. He calls this ‘selectivity by stealth’.5

19 In what follows I want to unpack his theory which he developed by looking at the precedents of
20 Nuremberg and Tokyo, the law of the ad hoc Tribunals of the 1990s, and the Statute of the
21 International Criminal Court (ICC). I build on his analysis to look at recent instances of selectivity
22 in domestic prosecutions of international crimes.

23 2. Forms of selectivity

24 Selectivity is the Achilles’ heel of the system of international criminal justice. In Nuremberg and
25 Tokyo, only crimes committed by the vanquished were prosecuted. Forever, the whiff of victor’s
26 justice surrounds these proceedings. One-sidedness was also part of the proceedings before the
27 ad hoc Tribunals in the 1990s. The International Criminal Tribunal for Rwanda (ICTR), estab-
28 lished by the UN upon request of the Tutsi government of Rwanda, only conducted trials against
29 Hutu defendants. While this was entirely appropriate when it came to prosecuting genocide, for
30 war crimes this was at least debatable since there was evidence of war crimes committed by both

© The Author(s), 2021. Published by Cambridge University Press

1See K. J. Heller, ‘Vale, Rob Cryer’, Opinion Juris, 4 January 2021, available at opiniojuris.org/2021/01/04/vale-rob-cryer/;

M. A. Drumbl, ‘Godspeed, Rob’, Opinion Juris, 4 January 2021, available at opiniojuris.org/2021/01/04/godspeed-rob/.
2R. Cryer, ‘Witness Tampering and International Criminal Tribunals’, 27 (2014) Leiden Journal of International Law

191–203; R. Cryer, ‘Sudan, Resolution 1593, and International Criminal Justice’, 19 (2006) Leiden Journal of International

Law 195–222.
3R. Cryer, Prosecuting International Crimes. Selectivity and the International Criminal law Regime, Cambridge Studies in

International and Comparative Law, Cambridge: Cambridge University Press, 2005.
4R. Cryer, Towards an Integrated Regime for the Prosecution of International Crimes (PhD thesis, Nottingham University,

2000), available at eprints.nottingham.ac.uk/11305/1/364444.pdf.
5R. Cryer, ‘The Boundaries of Liability in International Criminal Law, or “Selectivity By Stealth”’, (2001) 6 Journal of

Conflict & Security law 3–31.
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31 sides. Similarly, the decision by International Criminal Tribunal for the former Yugoslavia (ICTY)
32 prosecutor Carla del Ponte6 not to investigate NATO’s conduct in the conflict in Kosovo was
33 controversial and fed accusations of selective prosecution.7

34 Tim McCormack in his seminal piece ‘Selective Reaction to Atrocity’8 goes back to ancient
35 civilizations and European approaches in the Middle Ages to demonstrate that there is a red line
36 running through the history of war crimes trials: states are reluctant to enforce the laws of war
37 against nationals. Conversely, establishing structures and processes to try ‘others’ has been the
38 engine behind developing a system of international criminal justice.

39 3. Cryer’s selectivity framework

40 3.1 Selectivity ratione personae

41 Cryer draws onMcCormack’s argument on selectivity and develops it further by focusing on pros-
42 ecutorial discretion. With regard to selective enforcement,9 which he refers to as selectivity ratione
43 personae, he notes that progress has been made since Nuremberg. The modern regime of ICL,
44 culminating in the establishment of the ICC, is testament to the willingness of at least a ‘like-
45 minded’ group of states to accept international jurisdiction over their nationals.10 At the same
46 time, he is not blind to the reality of the Court being hamstrung by its dependence on co-operation
47 with member states.11

48 Selectivity ratione personae has two aspects: legality and legitimacy.12 The first aspect concerns
49 the independence of the prosecutor, whether she is instructed by outside sources or whether she
50 acts truly independently in selecting cases to prosecute. The latter concerns a more fundamental
51 concern where, to echo Ian Brownlie, selection of cases is motivated by power, patronage and/or
52 political influence.13 Rule of law adherence requires a coherent and consistent application of the
53 law. This is at stake when prosecutors decide not to prosecute a certain class of crimes or a certain
54 class of perpetrators.14 The early practice of self-referrals at the ICC risked compromising both
55 legality and legitimacy. The invitation to ICC Prosecutor Moreno Ocampo by the governments of
56 Uganda and the DRC to investigate and prosecute crimes committed by armed opposition groups
57 in said countries, opened the ICC up to manipulation.15 In the words of Schabas, ‘the moment [the
58 Prosecutor] seeks charges against pro-government forces, co-operation from the government is
59 likely to become less enthusiastic’.16

6The decision was taken on the basis of this internal report: Final report to the Prosecutor by the Committee Established to

Review the NATO Bombing Campaign against the Federal Republic of Yugoslavia, 8 June 2000, available at www.icty.org/en/

press/final-report-prosecutor-committee-established-review-nato-bombing-campaign-against-federal. Some risks of war

crimes, however, were flagged up: P. Rowe, ‘Kosovo 1999: The Air Campaign – Have the Provisions of Additional

Protocol I stood the test?’, (2000) International Review of the Red Cross 137.
7See Cryer supra note 3, at 213–20.
8T. L. H. McCormack, ‘Selective Reaction to Atrocity: War Crimes and the Development of International Criminal Law’,

(1997) 60 Albany Law Review 681–732.
9Adopting Davis’ definition of selective prosecution: ‘When an enforcement agency or officer has discretionary power to do

nothing about a case in which enforcement would be clearly justified the result is a power of selective enforcement. Such power

goes to selection of parties against who the law is enforced.’ K. C. Davis,Discretionary Justice: A Preliminary Enquiry (1969), at 163.
10Cryer, supra note 3, at 231.
11Ibid., at 204–5.
12Ibid., at 193.
13I. Brownlie, Principles of Internatiomal Law (2003), at 575.
14Cryer, supra note 3, at 193–6.
15See W. A. Schabas, ‘Complementarity in Practice: Creative Solutions or a Trap for the Court?’, in M. Politi and F. Gioia

(eds.), The International Criminal Court and National Jurisdictions (2008), 25–48; W. A. Schabas, ‘‘‘Complementarity in

Practice’’: Some Uncomplimentary Thoughts’, (2009) 19 Criminal Law Forum 5, at 16.
16Schabas (2008), ibid., at 19.

2 Elies van Sliedregt



60 3.2 Selectivity by stealth

61 The other form of selectivity Cryer discusses concerns limiting judicial discretion and the param-
62 eters of liability. Cryer uses Michael Bothe’s distinction of ‘safe’ and ‘unsafe’ law enforcement
63 mechanisms,17 to discuss a state’s approach to judicial discretion.18 An international court or tri-
64 bunal is considered ‘unsafe’ when it is likely to exert jurisdiction over a state’s nationals. In such
65 situations, Cryer argues, there is a keen interest on the part of states to limit judicial discretion.
66 Having been part of negotiations and drafting processes in establishing the ICC, Cryer will have
67 been aware of the desire of state delegations to clarify and detail legal provisions. Indeed, the ICC
68 Statute contains elaborate crime definitions, an addendum detailing Elements of Crime, and com-
69 prehensive provisions on criminal responsibility, including a catalogue of defences. The drive for a
70 comprehensive codification was criticized by former ICTY Judge David Hunt as reducing ICC
71 judges to a ‘mechanical function’.19 Those drafting the statute, he argued, had displayed ‘mistrust’
72 in the independence of international criminal courts.20 Detailed codification at the ICC stands in
73 stark contrast to the loosely drafted Statutes of the ad hoc Tribunals for the former Yugoslavia and
74 Rwanda. These tribunals were considered ‘safe’; it was very unlikely that nationals of those creat-
75 ing the ICTY and ICTR would be subjected to their jurisdiction.
76 Creators of the ICC have taken a narrow approach towards liability (and consequently a
77 broader view of applicable defences). Where the creators were required to craft ‘new’ law like with
78 crimes against humanity, the definitions are restrictive.21 With regard to war crimes the distinc-
79 tion between the protections available in international and non-international armed conflicts
80 remained in place, stifling the progressive development of international humanitarian law
81 (IHL) towards a unified body of IHL.22 Article 30 spells out the different degrees of the mental
82 element, the lowest degree of which is stricter than mens rea/intent in most domestic criminal law
83 statutes.23 Similarly, Article 25(3) lists a number of – partially overlapping – forms of liability that
84 are more circumscribed than domestic equivalents. We can mention specifically the high subjec-
85 tive threshold of aiding and abetting liability under Section 3(c).24 The ICC Statute for the first
86 time contains a catalogue of defences in Articles 31–33. Noteworthy, is the inclusion of superior
87 orders, which had been explicitly excluded as a full defence in the Statutes of the Nuremberg and
88 Tokyo tribunals and in the law of the ad hoc tribunals for the Former Yugoslavia and Rwanda.25

89 Criminal law principles such as nullum crimen sine lege (Article 22 ICC Statute) nulla poena
90 sine lege (Article 23 ICC Statute) and non-retroactivity (Article 24 ICC Statute), guarantee defi-
91 nitional precision and fairness to the defendant. This is welcome and aligns with modern criminal
92 law codes and human rights provisions. Yet, it stands in stark contrast to the law and practice of
93 the post-Second World War Tribunals of Nuremberg and Tokyo. They allowed for retroactive

17M. Bothe, ‘International Humanitarian Law and War Crimes Tribunals: Recent Developments and Perspectives’, in K.

Wellens (ed.), International Law: Theory and Practice (1998), 581, 593.
18Cryer, supra note 5, at 4; Cryer, supra note 3, at 232–8.
19D. Hunt, ‘The International Criminal Court. High Hopes, “Creative Ambiguity” and an Unfortunate Mistrust in

International Judges’, (2004) 2 Journal of International Criminal Justice, at 61.
20Ibid.
21L. N. Sadat and S. R. Carden, ‘The New International Criminal Court: An Uneasy Revolution’, (2000) 88 Georgetown Law

Journal, 381, at 426–34.
22J. Stewart, ‘Towards a Single Definition of Armed Conflict in International Humanitarian Law: A Critique of

Internationalized Armed Conflict’, (2003) 85 International Review of the Red Cross 313–50.
23Excluding the lowest degree of intent: dolus eventualis and advertent recklessness. See G. Werle and F. Jessberger, ‘Unless

Otherwise Provided: Article 30 of the ICC Statute and the Mental Element of Crimes under International Criminal Law’,

(2005) 3 Journal of International Criminal Justice, at 41.
24See K. Ambos, ‘Art. 25 Individual criminal responsibility’, in O. Triffterer, Commentary on the Rome Statute of the

International Criminal Court – Observers Notes, Article by Article (2008), at 757, para. 23.
25Cryer discusses the ambiguity over the (alleged) customary international law status of the superior orders defence, supra

note 3, 292–301. See also P. Gaeta, ‘The Defence of Superior Orders: The Statute of the International Criminal Court versus

Customary International Law’, (1999) 10 European Journal of International Law 172–91.
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94 application of the law. The contrast could not be bigger when we compare the codification of the
95 definition of aggression at the ICC to the application of the crime against peace by the
96 International Military Tribunal for the Far East (IMTFE). The dissenting opinions of Indian
97 Judge Pal and Dutch Judge Röling to the IMTFE’s judgment are testament to the controversy over
98 crimes against peace. Pal and Röling argued that, at the time, there was no rule in international law
99 criminalizing the waging of war.26 The crime of aggression was defined at the ICC years after the
100 court started its operation, after a lengthy, careful and considered process of defining the crime
101 and its jurisdiction. Like the rest of the statute’s provisions, it only applies as from the date of its
102 entry into force; no retroactive application.
103 Cryer concludes that the world has moved on from ‘victor’s justice’, yet he acknowledges selec-
104 tivity critique of ICL is still valid, in particular through the safe/unsafe lens. How does all of this
105 play out in the post ICC era at the domestic level? This is a relevant question. After all, the future of
106 ICL is domestic.27

107 4. Selectivity in domestic law: ‘Low cost’ defendants

108 Empirical research by Langer and Eason has shown that the practice of exercising universal juris-
109 diction (UJ) has expanded; states increasingly prosecute international crimes.28 This is as a result
110 of domestic legislation implementing the ICC Statute, the fact that special units within domestic
111 law have been established to investigate and prosecute international crimes, and technological
112 change facilitating the gathering of evidence. Another reason is the number of refugees and other
113 migrants coming to Western states who have participated in international crimes committed in
114 Iraq and Syria.
115 The narrow(er) parameters of liability of the ICC Statute discussed above are carried over into
116 domestic law. Quite a number of ICC implementation acts are verbatim copies of the ICC Statute
117 and codify, for instance, the distinction between international and non-international armed con-
118 flicts in war crimes law.29 On the other hand, when it comes to modes of liability, States generally
119 rely on existing criminal law statutes and domestic modes of liability.30 This ensures that some of
120 the narrow and controversial provisions on liability do not feature in implementing legislation.31

121 Selectivity at the domestic level surfaces in particular when it comes to prosecutorial discretion.
122 I discuss two examples. I could have discussed others, there is no shortage of examples. The pur-
123 pose is merely to show the different ways in which selectively has recently played out; one is
124 blatant, the other subtle or even ‘hidden’.

26Judge Pal further accused the Allied powers of double standards arguing that colonial wars and the atomic bombs were at

least as reprehensible as what the Japanese did. B. V. A. Röling and A. Cassese, The Tokyo Tribunal and Beyond (1992), 60–78.
27As the first Prosecutor to the ICC declared at the Ceremony for the Solemn Undertaking of the Chief Prosecutor of the

International Criminal Court (16 June 2003), ‘[t]he absence of trials before [the ICC], as a consequence of the regular func-

tioning of national institutions, would be a major success’ (emphasis added).
28See M. Langer and M. Eason, ‘The Quiet Expansion of Universal Jurisdiction’, (2019) 30 European Journal of

International Law 779–817.
29The notable exception is Germany’s Völkerstrafgesetzbuch, which distinguishes between (i) war crimes against people, (ii)

against property, (iii) against humanitarian operations, (iv) methods of operations, and (v) means of operations in Arts. 8–12

Völkerstrafgezetsbuch, 26 June 2002 (BGBI.I, S.2254).
30Van derWilt argues that the complementarity regime does not extend to the general part of a state party’s criminal law. H.

G. Van der Wilt, ‘Equal Standards? On the Dialectics Between National Jurisdictions and the International Criminal Court’,

(2008) 8 International Criminal Law Review 229–72, at 254.
31See E. van Sliedregt, ‘International Criminal law and Legal Pluralism’, in P. S. Berman (ed.), The Oxford Handbook of

Global Legal Pluralism (2020), 584–90.

4 Elies van Sliedregt



125 4.1 UK Overseas Operations Bill

126 In response to fraudulent legal claims put to the Iraq Historic Allegations Team (IHAT) by the
127 disgraced lawyer Phil Shiner, the conservative UK government drew up a Bill to protect troops
128 serving overseas. According to Defence Secretary Ben Wallace and minister for Defence People
129 and Veterans Johnny Mercer this Bill will ‘protect our veterans against repeated reinvestigations’32

130 and will ‘deal with the threat of prosecution for alleged historical offences many years after the
131 event’.33 The Bill, however, goes further than granting veterans certainty. It makes it virtually
132 impossible to prosecute torture and war crimes, crimes for which the UK has an international
133 obligation to prosecute domestically.
134 The Overseas Operations ((Service Personnel and Veterans) Bill creates a ‘triple lock’: (i) there
135 is an explicit ‘presumption against prosecution’ after five years, even in the event of new evidence
136 emerging;34 (ii) ‘a requirement for prosecutors to give weight’ to the battlefield or operational
137 conditions at the time;35 and (iii) the need for the Attorney General, or the Advocate General
138 in Northern Ireland, to approve any prosecution after five years.36 The Bill has been subject to
139 criticism from a wide variety of sources: human rights organizations,37 senior military figures,38

140 Great Britain’s national equality body: the Equality and Human Rights Commission (EHRC),39 a
141 former Attorney General,40 and former Director of Service Prosecutions Bruce Houlder who
142 stated that the notion of implementing the presumption against prosecution, as currently drafted
143 ‘is really outrageous’.41 The Bill puts the UK at odds with the Geneva Conventions and the ICC.
144 Moreover, it threatens its global reputation.
145 At the time of writing the Bill is about to be go before the House of Lords for a second round of
146 debate. It is well on its way to being adopted into law. Only a year before the introduction of the
147 Overseas Operations Bill, conservative MPs had tabled an urgent question condemning a UK
148 court’s rejection to extradite five Rwandans to Rwanda to be tried for genocide. They expressed
149 anger and dismay over the fact that no UK court had yet tried (alleged) perpetrators of genocide.42

150 Defence secretary Wallace understood their anger and argued that ‘the United Kingdom, under
151 successive Governments, has been a proud supporter of administering justice for war crimes

32Ministry of Defence, J. Mercer MP and B. Wallace MP, ‘Armed Forces protected from vexatious claims in important step’,

UK Government, 18 March 2020, available at www.gov.uk/government/news/armed-forces-protected-from-vexatious-claims-

in-important-step.
33HC Deb, 23 September 2020, vol. 680 col. 1049, Johnny Mercer.
34Overseas Operations (Service Personnel and Veterans) HL Bill 147 (2019-21), cls 1–2.
35Ibid., cls 3–4.
36Ibid., cls 5.
37Amnesty International: ‘UK: Overseas Operations Bill “bad law and a worse example”', 6 October 2020, available at www.

amnesty.org.uk/press-releases/uk-overseas-operations-bill-bad-law-and-worse-example; REDRESS: ‘Overseas Operations

Bill. Briefing Note’, available at redress.org/wp-content/uploads/2020/07/REDRESS-Overseas-Operations-Bill-Briefing-

Note.pdf; Liberty: ‘The Overseas Operations Bill is bad news for Soldiers and Civilians Alike’, 23 September 2020, available

at www.libertyhumanrights.org.uk/issue/liberty-the-overseas-operations-bill-is-bad-news-for-soldiers-and-civilians-alike/.
38H. Warrell, ‘Former army chiefs attack UK move to limit torture prosecutions’, Financial Times, 22 September 2020,

available at www.ft.com/content/e68a174d-30c7-49af-be40-b6244f1fcbaf.
39EHRC, Briefing: Overseas Operations (Service Personnel and Veterans) Bill, House of Lords, Second Reading', January

2021, available at publications.parliament.uk/pa/cm5801/cmpublic/OverseasOperations/memo/OOB07.htm.
40D. Grieve, ‘Military prosecutions bill creates more problems than it fixes’, Times, 26 March 2020, available at www.

thetimes.co.uk/article/military-prosecutions-bill-creates-more-than-problems-than-it-fixes-dn2t3zcld.
41Ibid. The ICCOffice of the Prosecutor expressed concern about the implementation of a presumption against prosecution

stating that, if enacted, ‘the Office would need to consider its potential impact on the ability of the UK authorities to investigate

and/or prosecute crimes allegedly committed by members of the British armed forces in Iraq’. Office of the Prosecutor, ‘Report

on Preliminary Examination Activities 2019’, 5 December 2019, para. 174, available at www.icc-cpi.int/itemsDocuments/

191205-rep-otp-PE.pdf.
42
‘Rwandan Genocide: Alleged Perpetrators (urgent question)’, Hansard, UK Parliament, Vol. 658: debated on Tuesday 9

April 2019, available at hansard.parliament.uk/Commons/2019-04-09/debates/C4C2C2C3-4687-4F3B-8ABD-BDAC8D24

F502/RwandanGenocideAllegedPerpetrators.
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152 around the world—in Bosnia, the former Yugoslavia, in Rwanda and other places’.43 This to me is
153 a fine example of double-standard thinking regarding prosecution of ‘others’. Indeed, domestic
154 prosecutions of international crimes have often been limited to those of discredited past regimes
155 and/or foreigners (Nazis, Yugoslavs, Rwandans).44 In the words of Langer, these are ‘low-cost’
156 defendants.45 They do not impose substantial diplomatic and other costs to the political branches
157 of the prosecuting state, whether because the home state is relatively weak or because they impose
158 little or no international relations, economic or political costs on the prosecuting state.46 Only in a
159 few cases have countries resorted to international crimes prosecutions of nationals.47 Prosecutions
160 of armed service personnel, in particular, are rare or marred by bias and controversy. We can
161 think of the legal aftermath of the My Lai massacre in Vietnam by American soldiers.
162 President Nixon intervened in the US v. Calley48 case to order the early release of the defendant
163 who was convicted for killing 22 Vietnamese civilians.49 Similarly, the law on command respon-
164 sibility was applied in a favourable (strict) way to Calley’s commander Captain Medina, deviating
165 from the broad theory which had been applied by a US military commission to convict and sen-
166 tence to death Japanese general Yamashita in 1945.50

167 4.2 The politics of UJ

168 There is a safe/unsafe element to domestic proceedings; most defendants who stand trial on the
169 basis of UJ are low-cost.51 This brings me to the risk of being manipulated into prosecuting only
170 one (low-cost) side of a conflict.
171 In 2017, the Dutch Supreme Court endorsed the conviction of members of the Tamil Tigers
172 (LTTE) for membership of a terrorist organization.52 Strictly speaking this was not a UJ case, the
173 defendants had acquired Dutch nationality. Moreover, part of their activities had been carried out
174 on Dutch territory. The legal issue centred on the applicability of Dutch criminal law to acts that
175 according to defendants should have been viewed as combat activities against the Sri Lankan gov-
176 ernment for which perpetrators enjoy immunity as combatants.53 Defendants’ were not charged
177 with committing crimes themselves; they were members of a criminal organization supporting
178 terrorism. They had raised money for charity in the Netherlands that went to Sri Lanka to support
179 activities by LTTE, amongst which bombings at an airport and a military facility. Their plea for
180 combatant immunity was unsuccessful because, according to Supreme Court, combatants in non-
181 international armed conflicts cannot claim combatant privilege. Additionally, it was found that Sri
182 Lanka is not a signatory to Additional Protocol I to the Geneva Conventions (API), which regards

43Ibid.
44Cryer, supra note 3, at 204. Langer and Eason point out that a number of UJ cases concern trials where defendants had

become citizens or residents of the prosecuting states prior to the initiation of proceedings against them. See M. Langer and

Eason, supra note 28, at 783.
45On the concept of low-cost, mid-cost and high-cost defendants see M. Langer, ‘The Diplomacy of Universal Jurisdiction:

The Political Branches and the Transnational Prosecution of International Crimes’, (2011) 105 American Journal of

International Law 1–49.
46Ibid., at 5.
47An interesting case concerns the trials of Dutch businessmen for complicity in war crimes and crimes against humanity:

W. Huisman and E. van Sliedregt, ‘Rogue Traders: Dutch Businessmen, International Crimes and Corporate Complicity’,

(2010) 8 Journal of International Criminal Justice 803–28.
4822 U.S.C.M.A. 534/26.875, 21 December 1973.
49H. S. Levie, Terrorism in War - The Law of War Crimes (1972), at 207.
50M. L. Smidt, ‘Yamashita, Medina, and beyond: Command Responsibility in Contemporary Military Operations’, (2000)

164 Military Law Review 155, at 193.
51Langer and Eason, supra note 28, at 782–3.
52Dutch Supreme Court, 4 April 2017, ECLI:NL:HR:2017:575, Nederlandse Jurisprudentie 2018/107.
53The trial of five suspects for membership of a criminal organization and the financial support of the Sri Lankan Tamil

Tigers: District Court of The Hague 21 October 2011, ECLI:NL:RBSGR:2011:BT8829 and ECLI:NL:RBSGR: 2011:BU2066;

Court of Appeal of The Hague 30 April 2015, ECLI:NL:GHDHA:2015:1082.
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183 struggles against a racist regime and self-determination as an international armed conflict. The
184 LTTE had declared – before the ceasefire – that they considered themselves bound by API but the
185 Dutch Supreme Court held that they could not trigger such applicability unilaterally.
186 The 26-year long civil war between LTTE and Sri Lanka ended in 2009, with human rights
187 abuse on both sides. The Sri Lankan government has promised the international community
188 for years to prosecute those who committed crimes in ending the civil war, also those on the gov-
189 ernment side. To date, this has not happened despite pressure by the Human Rights Council and
190 UNHCR.54 And now Tamils who reside in Europe are prosecuted in the UK, Netherlands, and
191 Denmark. One could argue that Sri Lanka has conveniently outsourced prosecution of opponents
192 to the West. There is some similarity here with self-referrals at the ICC.
193 The Dutch court was aware of this one-sidedness: it imposed lenient sentences ranging from 12
194 months to six years. It found that while punishment was in the ‘general interest of international
195 law’, defendants were motivated by what they felt was a legitimate cause and the court was aware
196 that crimes had been committed on both sides, and that Tamils had suffered at the hand of gov-
197 ernment forces.55

198 The question of one-sided/politicized cases via extraterritorial jurisdiction is a tricky one.
199 Devika Hovell points to the political nature of UJ by observing that jurisdiction, as an exercise
200 of authority, is a mode of political engagement.56 How to deal with such cases? One could argue
201 that when prosecutors do not have to prosecute, they should tread carefully in charging defend-
202 ants for ‘extraterritorial terrorism’. In this case, the terrorism charges related to two sets of events:
203 crimes against government and crimes against civilians. Maybe charges should have been limited
204 to crimes against civilians.

205 5. Concluding Observations

206 On 4 January 2021 the Australian Office of the Special Investigator started its criminal investiga-
207 tion into Australian war crimes in Afghanistan as revealed in the Brereton report.57 Brereton
208 found credible evidence to support allegations that 39 Afghan civilians were killed by
209 Australian special forces.58 A few weeks after the publication of the report, the Dutch Defence
210 Ministry asked prosecutors to look into a report by a war veteran that Dutch soldiers may have
211 killed civilians in the Afghan province of Uruzgan in 2007.59 The veteran reported he had been
212 ordered to fire heavy artillery at a cluster of houses because his superiors suspected a Taliban
213 presence. This would have been a violation of the Rules of Engagement since Dutch soldiers were
214 only allowed to use force in self-defence.
215 There is speculation that the revelations of the Brereton report encouraged the Dutch veteran to
216 come forward. We do not know for sure. The signal of accountability is clear though. In their book
217 War Crimes: Causes, Excuses and Blame, Talbert and Wolfendale make three recommendations for

54M. Vanhullebusch and N. Pushparajah, ‘The Politics of Prosecution of International Crimes in Sri Lanka’, (2016) 14

Journal of International Criminal Justice 1235–60.
55Court of Appeal, 30 April 2015, ECLI:NL:GHDHA:2015:1082, para. 18 (in Dutch).
56See D. Hovell, ‘The Authority of Universal Jurisdiction’, (2018) 29 European Journal of International Law 427–56. See also

D. Hovell, The “Mistrial” of Kumar Lama: Problematizing Universal Jurisdiction’, 6 April 2017, available at www.ejiltalk.org/

the-mistrial-of-kumar-lama-problematizing-universal-jurisdiction/.
57Major General Justice Brereton was commissioned by the Ministry of Defence in 2016 to lead an independent inquiry

after allegations of possible breaches of the law of armed conflict by members of the Special Operations Task Group in

Afghanistan over the period 2005 to 2016.
58Australian Ministry of Defence, Inspector-General of the Australian Defence Force, Afghanistan Inquiry Report, available

at afghanistaninquiry.defence.gov.au/sites/default/files/2020-11/IGADF-Afghanistan-Inquiry-Public-Release-Version.pdf.
59See www.reuters.com/article/us-netherlands-afghanistan-prosecutors-idUSKBN28X1E0. See also B. Duerr, ‘Laat vetera-

nen hun verhaal vertellen, zodat we een realistischer beeld van oorlogen krijgen’ (‘Let veterans tell their stories so we get a

more realistic idea of war’), Trouw, 4 January 2021, available at ˜www.trouw.nl/opinie/laat-veteranen-hun-verhaal-vertellen-

zodat-we-een-realistischer-beeld-van-oorlogen-krijgen˜bc945541/.
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218 preventing war crimes: education, narrative of truth, and accountability. In their view, education and
219 narrative will mean nothing without accountability.60 They write that a lack of accountability ‘does
220 much to undermine our faith in the commitment of governments and military forces worldwide to
221 the prevention of war crimes’.61

222 Selectivity in ICL enforcement will always exist; the question is to what degree. Rob Cryer was
223 optimistic. There are however reasons to be apprehensive. Both international and domestic enforce-
224 ment of ICL comes with a ‘cost’ and the question is whether states/governments are willing to bear
225 that cost, individually, by prosecuting ‘their own’ or collectively by supporting international ICL
226 enforcement, or both. Prevention of atrocities requires accountability. Accountability requires
227 congruence between norms and their application. In Rob Cryer’s words: ‘Criminal law’s claim
228 to legitimacy is undermined when the law is neither general, nor applied evenhandedly.’62

60M. Talbert and J. Wolfendale, War Crimes: Causes, Excuses and Blame (2019), 153.
61Ibid.
62Cryer, supra note 3, at 195.
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