Sentencing Mentally Disordered Offenders in England and Wales: Towards a Rights-Based Approach
Abstract

This article makes an ethical, legal and practical case for a different approach to sentencing mentally disordered offenders that gives greater weight to the offender’s human rights than the Court of Appeal in Vowles and Edwards and the Sentencing Council’s recent guidelines.
Introduction

Prisons in England and Wales pose an exceptional risk of harm to prisoners who suffer from mental disorder. In 2017/18, HM Inspectorate of Prisons documented some of the most disturbing prison conditions it had ever seen
 and in 2018-19 many prisons continued to be plagued by drugs and violence.
 Rates of self-inflicted death in prisons reached record levels in 2016
 and rates of assault and self-harm reached record levels in 2019.
 According to the Prisons and Probation Ombudsman, HM Inspectorate of Prisons and the National Audit Office, inadequate mental health provision in prisons has contributed to these disturbing trends.
 In 2019, the House of Commons Health and Social Care Committee concluded that the government was failing in its duty to ensure the safety of prisoners and to recognise their human rights.
 In 2020, the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment reached the same conclusion.
 
While few offenders are found not guilty by reason of insanity each year,
 sentencing courts have a range of options at their disposal to divert vulnerable convicted offenders away from harmful prisons. Yet, in 2015, the Court of Appeal in Vowles
 advised judges that a penal sentence is the “usual course” when sentencing a mentally disordered offender convicted of an imprisonable offence.
 
Yet, there were significant inconsistencies in Vowles and courts struggled to interpret the guidance. Two questions remain despite efforts to clarify the law in Edwards
 and the Sentencing Council’s recently published guideline for sentencing offenders with mental disorders, developmental disorders, or neurological impairments.
 How should courts reconcile the competing interests of punishment, public protection and the offender’s need for treatment? And how should responsibility for protecting vulnerable offenders be shared between the judiciary and the executive? 
This article makes an ethical, legal and practical case for a different approach to sentencing mentally disordered offenders that gives greater weight to the offender’s human rights and therapeutic interests. Drawing parallels with the case law on sentencing offenders with physical disabilities, it is contended that sentencing courts have a duty under Articles 2 and 3 of the European Convention on Human Rights (ECHR) to protect vulnerable mentally disordered offenders from harm in prisons. Based on this principle and an authoritative line of Court of Appeal cases, a re-orientation of sentencing policy is proposed.

Diversion and Human Rights 
The Ministry of Justice’s longstanding policy is that mentally disordered offenders “should receive specialist mental health treatment rather than being punished, wherever that can safely be achieved”.
 This encourages courts to forgo punishment in favour of treatment so long as this does not jeopardise public safety. Legislation also indicates that Parliament intends the courts to play a proactive role in diversion. Non-punitive disposals are available for convicted offenders under the Mental Health Act 1983 and courts are encouraged to make use of them. Under s.157 of the Criminal Justice Act (CJA) 2003, before passing a custodial sentence on a person who is or appears to be mentally disordered, a court must obtain and consider a medical report.
 The court must then ‘consider any information before it which relates to his mental condition…and the likely effect of [a custodial sentence] on that condition and on any treatment that may be available for it.’
 

This policy of diversion is not merely aspirational. As a minimum, Articles 2 and 3 of the ECHR oblige the state to protect people in its care from death
 and inhuman or degrading treatment.
 However, the duty of sentencing courts to protect the rights of convicted mentally disordered offenders has largely been ignored by the courts
 and has received scarce academic attention.
In Price,
 the European Court of Human Rights (ECtHR) expressed concern that a judge had sentenced the applicant, a wheelchair user, to immediate custody without taking steps “to ascertain where she would be detained or to ensure that it would be possible to provide facilities adequate to cope with her severe level of disability”.
 In Hetherington,
 the Court of Appeal interpreted Price as imposing a duty on courts “to ensure in advance that there are adequate facilities for detaining a person, and for ensuring that the conditions of detention were such that special needs could in fact be met.”
 
In Qazi,
 the Court of Appeal qualified the Hetherington duty by holding that sentencing judges are entitled to take into account the Justice and Health Secretaries’ arrangements for prisoners with mental or physical health needs:
provided that the arrangements…for the provision of health care…are maintained and work in practice, a sentencing court does not need to enquire into the facilities in prison for the treatment of a medical condition.
 
Additionally, the Court recognised that in some extreme cases “imprisonment itself might expose the individual to a real risk of an art.3 breach”.
 This would, however, only arise “where there is proper medical evidence before a court that any sentence of imprisonment ipso facto would cause a breach of art.3.”
 
Hall
 is at odds with Qazi and the ECtHR’s principle that rights protection must be practical and effective.
 In Hall, the Court of Appeal interpreted Qazi as restricting the duty in Hetherington to cases in which ‘the mere fact of imprisonment will inevitably expose the prisoner to inhuman or degrading treatment contrary to art.3’.
 Otherwise, the medical condition should be dealt with in mitigation. This, however, omits the crucial principle in Qazi that “a court cannot, in considering its own obligations under art.3, simply rely on legal provisions as to the duties of the Secretary of State for Justice; it is the actuality of the performance of those duties…that is an essential consideration”.
 
Hall is likely to be the basis for the Sentencing Council’s recent guidance that ‘impairments or disorders can only be taken into account in a limited way so far as the impact of custody is concerned’.
 This, however, falls far short of the Qazi duty. Courts should read Qazi as setting out two grounds for examining whether a prison sentence poses a real risk of breaching Article 3. First, where there is evidence that the practical operation of existing arrangements is insufficient to protect the offender’s rights. Second, where there is medical evidence that imprisonment would breach Article 3 regardless of any possible arrangements. 
Inadequate medical monitoring and treatment of mentally ill prisoners at risk of self-harm and suicide can violate Article 3.
 As Article 3 protects an absolute right, no derogation is permitted.
 Consequently, if there is a real risk that imprisonment would cause serious mental distress or self-injury
 the court should seek alternatives to custody such as non-custodial penalties or, where available, disposals under the MHA 1983. In addition, states have a duty under Article 2 to do all they reasonably can to protect prisoners from “a real and immediate” risk of suicide.
 
The Qazi duty and the MHA 1983

Since the MHA 2007, courts no longer face a stark choice between a prison sentence and a purely therapeutic hospital order. The court can pass a prison sentence and attach a s.45A hospital and limitation direction sending the person to hospital immediately. There is, however, a risk that a patient serving a prison sentence will later be transferred to prison and his human rights will be jeopardised. This raises the question of how the Qazi duty should operate in the specific context of the MHA 1983.
Orders under the MHA 1983 require specific medical criteria to be met. A hospital order may be made by a Crown Court under s.37 MHA 1983 in respect of an offender convicted of an imprisonable offence. To impose such an order, the court must be satisfied, on the written or oral evidence of two registered medical practitioners, that the offender “is suffering from mental disorder [...] of a nature or degree which makes it appropriate for him to be detained in a hospital for medical treatment and appropriate medical treatment is available for him.”
 “Mental disorder” is defined broadly as “any disorder or disability of the mind”.
 Very similar requirements must be met for a court to attach a s.45A order to a prison sentence or for the Justice Secretary to transfer a sentenced prisoner to hospital under s.47 MHA 1983. Hospital orders and transfer directions can be made subject to ‘restrictions’ under s.41
 or s.49
 MHA 1983 respectively while restrictions automatically attach to s.45A orders.
 Restricted patients cannot be given leave of absence or be transferred to another hospital without the assent of the Justice Secretary.
 
While the criteria for making these orders are very similar, their effects differ significantly. A s.37 or s.37/41 order avoids punishment entirely and the patient can be only discharged from hospital by the Justice Secretary
 or a tribunal. Importantly, the tribunal must discharge a ss.37/41 patient (conditionally or absolutely)
 if it is not satisfied that the criteria for continued detention are met.
 The Justice Secretary can only recall a conditionally discharged ss.37/41 patient to hospital if independent medical evidence demonstrates that the person is suffering from a “mental disorder […] of a kind or degree warranting compulsory confinement.”
 Discharge does not require the agreement of the Justice Secretary, and a tribunal may be obliged to discharge a ss.37/41 patient from hospital even if he still poses a risk to the public. 

By contrast, the release of s.45A patients and ss.47/49 patients is governed by the terms of their prison sentence.
 The tribunal has no power to discharge these patients while their sentences remain in force. If a tribunal finds that the patient meets the criteria for a conditional or absolute discharge, it must notify the Justice Secretary.
 The tribunal can recommend that the patient remain in hospital if the Justice Secretary decides against discharge.
 If the Justice Secretary does nothing, the patient will remain in hospital.
 The restriction order lapses on the date the patient is entitled to be released from his sentence.
 If the sentence is determinate the restriction order will lapse when the sentence expires. If the sentence is indeterminate or extended, it will lapse when the Parole Board is “satisfied that it is no longer necessary for the protection of the public that [he] should be confined”.
 The patient will then remain in hospital as if under a hospital order without restrictions.
 While the patient’s prison sentence remains in force, the Justice Secretary may decide under s.50(1) MHA 1983 to transfer him to prison or exercise any available power of releasing him on licence or under supervision.
By policy, the Justice Secretary will not agree to discharge a patient serving a prison sentence into the community on a tribunal recommendation other than in “exceptional circumstances” and will usually return the patient to prison.
 The Justice Secretary will, however, generally follow a tribunal’s recommendation that a patient should remain in hospital “unless there are cogent reasons to return the patient to prison.”
 Crucially, there is no such safeguard where the Justice Secretary is notified
 that the patient no longer requires treatment or effective treatment is not available in the detaining hospital
 and decides to transfer the patient to prison under s.50(1)(a). There is no written policy requiring the Justice Secretary to take into account the suitability of imprisonment when exercising this power. In addition, there is no requirement for probation services to consider a person’s mental health needs when deciding whether to recall them to prison for breach of licence conditions. Rather, the test is whether there is a risk to the public.

These policy gaps mean that, even if the court makes a s.45A order in addition to a prison sentence, a vulnerable offender may be inappropriately transferred or recalled to prison. In Drew,
 the House of Lords declined to find that an automatic life sentence for a mentally disordered offender breached Article 3. This was because the Secretary of State could exercise his power to transfer the prisoner to hospital and he was obliged to act compatibly with Article 3. A similar argument could be made in respect of a prison sentence and s.45A order. It is questionable, however, that sentencing courts should take the Justice Secretary’s powers into account as the exercise of these powers is outside the court’s control.
 In addition, as Qazi makes clear, courts discharging their duties under Article 3 must have regard to how the Justice Secretary’s duties are performed in practice. 
Given the evidence that the government is failing to protect prisoners’ human rights, courts must very carefully scrutinise the risks a prison sentence coupled with a s.45A order will pose to a vulnerable offender. Prison cannot be expected to provide specialist mental healthcare for the acutely mentally ill and imprisonment can worsen existing mental ill-health and increase risks of self-harm and suicide.
 Severely ill prisoners face an average wait of 100 days to be transferred to psychiatric hospital by the Justice Secretary,
 and serious harm may occur during this time. A sentencing court can only avoid these risks by handing down a community sentence, a s.37 guardianship order or a s.37 hospital order with or without restrictions under s.41. If the court finds a custodial sentence poses a real risk of breaching Article 2 or 3 it will be obliged to use these alternatives. The Court of Appeal in the leading cases of Vowles and Edwards and the Sentencing Council’s guidelines
 fail to make this clear.

The guidance in Vowles and Edwards
In Vowles, the Court of Appeal set out three approaches to sentencing that were not readily reconcilable. I term these the four-factor approach, the step-by-step approach, and the causal connection approach. 
The four-factor approach suggests that sentencing judges should have regard to: 
 (1) the extent to which the offender needs treatment for the mental disorder from which the offender suffers, (2) the extent to which the offending is attributable to the mental disorder, (3) the extent to which punishment is required and (4) the protection of the public including the regime for deciding release and the regime after release.
 
The Court implied, however, that the balance was tipped in favour of punishment, advising that “there must always be sound reasons for departing from the usual course of imposing a penal sentence.”
 It also advocated a sceptical approach to psychiatric evidence,
 directing judges to “carefully consider all the evidence in each case and not…feel circumscribed by the psychiatric opinions”.
 
This emphasis on punishment was echoed by the step-by-step approach:
a court should, in a case where (1) the evidence of medical practitioners suggests that the offender is suffering from a mental disorder, (2) that the offending is wholly or in significant part attributable to that disorder, and (3) treatment is available, and it considers in the light of all the circumstances, that a hospital order (with or without a restriction) may be an appropriate way of dealing with the case,…before a hospital order is made under s.37/41…consider whether the mental disorder can appropriately be dealt with by a hospital and limitation direction under s.45A. If it can, then the judge should make such a direction.

This guidance seemed to reverse the statutory priority between s.45A and ss.37/41
 and to advise courts to hand down prison sentences even in cases where culpability was low or absent.
 
However, other elements of Vowles suggested that the Court did not intend to exclude ss.37/41 orders entirely. The causal connection approach suggested that a ss.37/41 order would be warranted where:  

(1) the mental disorder is treatable; (2) once treated there is no evidence [the offender] would be in any way dangerous; and (3) the offending is entirely due to that mental disorder.
 
While the Court in Vowles recognized that a causal connection was not a legal requirement,
 the guidance seemed to exclude ss.37/41 orders except where culpability was extremely low. A prescriptive interpretation of this approach would therefore risk narrowing the scope of ss.37/41. The guidance also left a significant gap: how should courts approach sentencing an offender whose offending was not caused by mental disorder but for whom a prison sentence would pose a real risk of serious harm?
In at least three cases since Vowles, the Court of Appeal has departed from the priority placed on s.45A in the step-by-step approach.
 While Vowles was expected to encourage sentencing courts to hand down more s.45A orders at the expense of ss.37/41 orders
 figures from the Ministry of Justice showing the annual number of restricted patients admitted under each category demonstrate little change in sentencing practice. In 2014, the year before Vowles was decided, s.45A patients accounted for 1.2% of all restricted patients admitted to hospital while ss.37/41 patients accounted for 17%.
 In 2019, four years after Vowles, the percentage of restricted patients admitted under s.45A rose to 1.6% of admissions but ss.37/41 patients nevertheless accounted for 15.3%.
 Thus, ss.37/41 remains a popular option with courts.
In Edwards, the Court of Appeal sought to clarify Vowles. It held that s.45A and Vowles “do not provide a ‘default’ setting of imprisonment, as some have assumed.”
 Instead, s.45A(1) requires the judge to first consider whether a ss.37/41 order may be appropriate. If so, he is then obliged by s.37(2) to consider all the powers at his disposal, including s.45A, and should only then make a ss.37/41 order if that is the most appropriate order.
While Edwards affirmed that ‘the court must have “sound reasons” for departing from the usual course of imposing a sentence with a penal element’ it also extended the circumstances where a ss.37/41 order would be warranted:
sound reasons may include the nature of the offence and the limited nature of any penal element (if imposed) and the fact that the offending was very substantially (albeit not wholly) attributable to the offender’s illness.
 
Thus, a hospital order may be appropriate where the offending was not “entirely due” 
 to the disorder and where some punishment would be warranted.
Edwards has not, however, entirely remedied the deficiencies of Vowles. The idea that a sentence with a penal element is the “usual course”
 is based on a misinterpretation of the CJA 2003. In Edwards, the Court explained that this principle derived from the purposes of sentencing in s.142(1).
 It further stated that s.143(1) “provides that the court must consider the offender’s culpability in committing the offence and any harm caused, intended or foreseeable in assessing the seriousness of the offence”.
 However, courts are not required to pass a custodial sentence on a mentally disordered offender even where the offence is serious.

Like Vowles, Edwards did not acknowledge the risks posed by imprisonment to vulnerable individuals. Instead, it subordinated the offender’s welfare to the requirements of punishment. The second strand of case law below demonstrates, however, that there is room for a less punitive interpretation of Vowles that is more compatible with the Court’s duties under Articles 2 and 3.
Punitive and therapeutic strands post-Vowles
Vowles has given rise to two distinct strands of Court of Appeal case law: one punitive, the other more therapeutic. In the first strand, the Court interpreted Vowles in a prescriptive manner that prioritised punishment over the person’s therapeutic interests. In the second, the Court adopted the flexible four-factor approach from Vowles and came to entirely different conclusions despite similar facts and psychiatric evidence. While all these decisions are equally authoritative, there is a clear case for preferring the therapeutic strand. Moreover, decisions post-Edwards continue to take a therapeutic approach. 
(a) Punitive approaches

In Graciano,
 the appellant had been convicted of diminished responsibility manslaughter and given a life sentence with a 7.5 year tariff and s.45A order. On appeal, the psychiatric evidence was that Graciano suffered from paranoid schizophrenia and would “not present a risk of serious harm to the public, as long as his mental illness is properly and appropriately managed”.
 While the Court of Appeal could have concluded that a ss.37/41 order would protect the public, it based its decision on a questionable assessment of Graciano’s culpability. The Court declined to find the sentence was wrong in principle, remarking that the judge had followed Vowles.
 Concerningly, it held that the psychiatric evidence that Graciano’s illness was a “significant contributory factor and even an explanation” for the killing showed his responsibility was “significant”.
 It further reasoned that Graciano’s culpability was not “entirely extinguished by his mental disorder, such as would be the case with a finding of insanity”.
 This reasoning would seem exclude the use of hospital orders except for those found insane, as the fact of a criminal conviction implies that some culpability remains.
 This would frustrate the legislative intention underpinning ss.37/41 to allow convicted offenders to receive treatment rather than punishment.
Martens
 concerned an appellant convicted of causing grievous bodily harm with intent. At sentencing, the uncontradicted psychiatric evidence was that Martens suffered from severe depression with psychosis, that he would not have offended had he not been mentally ill, and that his risk of reoffending was strongly linked to his illness. The sentencing judge found, however, that, by pleading guilty,
 Martens had admitted he had intended to cause the victim very serious harm.
 He therefore handed down a 14-year determinate sentence and s.45A order. 
The Court of Appeal accepted the sentencing judge’s reasoning and remarked that he had adopted the “usual course” in Vowles.
 Preferring to infer culpability from Martens’ guilty plea, the Court neglected psychiatric evidence that Martens’ intention to kill his father originated from his mental disorder.
 It is doubtful that a guilty plea should be taken as evidence of culpability given that mentally disordered defendants often struggle to comprehend the implications of guilty pleas and are often induced to plead guilty by the prospect of a lesser sentence.
 
Perhaps most concerning about Martens is the Court’s dismissal of psychiatric evidence that Martens would likely be transferred to prison during his sentence and this would trigger a serious deterioration in his mental health. While the Court “earnestly hoped that […] the relevant authorities will heed the concerns expressed by the psychiatrists,”
 it decided, without citing any evidence, that it was “quite open” to the mental health or criminal justice authorities “to provide suitable mental health care...What is required is the necessary administrative will”.
 It therefore declined to disturb Martens’ sentence.
In Fletcher,
 the Court of Appeal adopted a narrow interpretation of the causal connection approach in Vowles. Fletcher was convicted of arson and sentenced to IPP with a 2 year tariff. At sentencing, the psychiatric evidence was that her personality disorder was untreatable and she was therefore ineligible for disposals under the MHA 1983.
 On appeal, fresh psychiatric evidence showed Fletcher was suffering from schizoaffective disorder and personality disorder. The Court of Appeal declined, however, to substitute a ss.37/41 order on the grounds that the psychiatric experts could not confirm that her offending was caused by her schizoaffective disorder and not by her personality disorder. This was despite evidence that her disorders were treatable and linked to her risk of offending. The Court also dismissed evidence that imprisonment would threaten Fletcher’s mental health, holding that a return to prison was not inevitable.
These decisions are not easily explained by reference to public protection. Rather, the Court of Appeal seemed to feel bound by Vowles to punish any element of culpability or to restrict ss.37/41 orders to cases in which mental illness was the sole cause of the offending. The Court also abdicated responsibility for safeguarding the appellants’ physical safety. As the second set of cases demonstrates, this approach was not inevitable.   
(b) Therapeutic approaches
Ashworth and Mackay have argued that cases in the therapeutic strand adhere to the Vowles principle of prioritising punishment and public protection.
 I demonstrate, however, that they adopt an interpretation of Vowles that resists its punitive elements in favour of the flexible four-factor approach. This allowed the Court to de-prioritise punishment and to give as much weight to the appellants’ treatment needs as public protection allowed. This line of case law is just as authoritative as Vowles and Edwards. With some modifications, it can offer a rights-respecting sentencing approach.
The facts and evidence in Turner
 and Hoppe
 are similar to Fletcher but resulted in a ss.37/41 order. Following the four-factor approach, the Court of Appeal concluded that the appellants’ mental health needs were best met in hospital, that their offending was related to their mental disorders, that treatment could be expected to reduce risk to the public, and that a return to prison would jeopardise their recovery and risk harm to themselves and to others. 
Like Hoppe and Turner, the appellant in Ahmed
 had already served the punitive element of his sentence. While the Court found that Ahmed only offended when mentally ill, his responsibility for manslaughter was “diminished, not entirely eliminated”.
 While this was a reason to maintain Graciano’s life sentence, the Court in Ahmed focused on the need for punishment in the present and decided that ss.37/41 would best protect the public.
 
It would have been difficult for the Court of Appeal to maintain in the face of the facts of Hoppe and Ahmed that the prison authorities and the Justice Secretary could be relied upon to protect the appellants’ Article 3 rights. Hoppe’s history in custody followed a revolving door pattern of “time in prison followed by deterioration in her condition leading to a transfer to hospital then a return to prison and another deterioration”.
 During Ahmed’s six years in prison, he was not consistently given his medication and when he became violent and unmanageable the prison authorities placed him in isolation, causing him to develop post-traumatic stress disorder. Shockingly, Ahmed’s mental health needs were not brought to the attention of the Justice Secretary until after he had violently attacked another prisoner.

Khan
 is a paradigmatic example of conflict between the interests of punishment and Article 2 and 3 rights and illustrates the limits of the causal connection approach in Vowles. Khan had been convicted of conspiracy to defraud and making false statements with intent to cheat the public revenue. Although he suffered from bipolar affective disorder, his condition was in remission at sentencing and he was ineligible for s.37. Shortly after he arrived in prison on a five-year sentence, Khan’s mental state seriously deteriorated and he attempted suicide. The Justice Secretary subsequently transferred Khan to hospital under s.47. 
Given the lack of a causal connection between Khan’s offending and his mental disorder, a strict reading of Vowles would have excluded a s.37 order. There was, however, undisputed psychiatric evidence that if Khan returned to prison he would be at serious risk of suicide. Citing the four factors in Vowles, the Court of Appeal concluded that culpability could not be determinative of the disposal. Rather, it had to consider the fact that Khan could never return to prison and that he was not dangerous. The Court of Appeal was therefore willing to prioritise the defendant’s wellbeing over the interests of punishment even where culpability was high so long as public protection was ensured. 
While the Court emphasised that its decision in Khan was “most unlikely to be of any wider application”,
 a very similar outcome would have been reached under Qazi. Given Khan’s very high risk of suicide, imprisonment posed a real risk of breaching his Article 2 and 3 rights. The need for punishment could therefore not take priority over the need to protect him.
(c) Therapeutic approaches after Edwards

The therapeutic approach has continued post-Edwards. In Fisher,
 Westwood
 and Stredwick,
 the Court of Appeal was persuaded to substitute ss.37/41 orders for the appellants’ prison sentences and s.45A orders on the basis of unanimous psychiatric evidence that ss.37/41 would provide the treatment and support the appellant required, avoid a detrimental return to prison and protect the public. In Cleland,
 the Court of Appeal accepted that Vowles set out ‘factors which are relevant to be considered, rather than inflexible criteria or pre-conditions of the court’s imposing a particular form of sentence’ and that sentencing decisions would ‘necessarily be fact-specific’.

In Fisher, the Court of Appeal pragmatically held that where an offender’s treatment in hospital is likely to last longer than the appropriate punitive element of a prison sentence,  ‘punishment as a discrete purpose of sentence of imprisonment with a section 45A loses its force; because, whichever route is taken, the offender will spend the appropriate custodial period in the same hospital and generally in the same circumstances.
 By contrast to Fletcher, the Court in Westwood held that mental disorder did not have to be ‘the sole cause’ of the offender’s actions to justify a ss.37/41 order. Rather, psychiatric evidence that mental illness was the most important factor was sufficient.

While the Court in Vowles demonstrated a preference for lay or legal assessments of the offender’s culpability and advocated scepticism towards psychiatric evidence,
 Westwood strikes a different note. While noting that judges were ‘not bound to endorse even a strong, definite and consistent medical consensus’,
 Westwood confirmed that sentencing decisions nevertheless needed ‘a proper foundation in expert medical opinion, or in fact’.
 The principle that compelling reasons are needed to set relevant expert evidence aside is also reflected in the Sentencing Council guidelines.
 
Future Directions
Building on the therapeutic strand of case law and Qazi, I recommend the following approach to sentencing. Moderate or even high culpability ought not to exclude a ss.37/41 order. Rather, sentencing courts should seek to maximise therapeutic outcomes insofar as this is compatible with public protection. Where both the offender’s therapeutic interests and the interests of public protection are served by ss.37/41 there are good reasons to choose this order. If culpability is particularly high or public protection would best be served by release through the Parole Board, a court may be warranted in choosing an indeterminate prison sentence and s.45A order. This is, however, subject to the defendant’s rights under Articles 2 and 3. A prison sentence should not be passed where imprisonment poses a real and immediate risk of death or a real risk of inhuman or degrading treatment. If there is such a risk, the court should seek an alternative to custody.

The Sentencing Council has to some extent taken into account the deficiencies of Vowles and Edwards. The new guideline has dropped the causal connection requirement in favour of the more flexible principle that ‘culpability will only be reduced if there is sufficient connection between the offender’s impairment or disorder and the offending behaviour.’
 Premeditation and planning has been removed from the list of factors courts should take into account when assessing culpability, suggesting that the rigid approach of Graciano and Martens ought not to be followed. The guideline gives greater prominence to alternatives to prison sentences and s.45A orders, putting ss.37 and 41 ahead of s.45A and s.47 in the list of mental health disposals.
 The guideline also reflects the principle in Edwards that both s.45A and ss.37/41 should be considered and that courts should not assume that one order is better than the other. Commendably,  the guideline
specifies that, in choosing between mental health disposals, ‘careful analysis of all the facts is required in each case, including what is practically available.’
 
The guideline does not, however, go far enough to protect the rights of vulnerable offenders. Hidden in Annex C is the problematic statement that ‘if a penal element is appropriate, taking account of the level of culpability and the seriousness of the offence, and the mental disorder can be dealt with by directions under s.45A, then the judge should make such directions’. This misleadingly gives the impression that culpability requires a prison sentence. Unless the offender has been convicted of murder
 judges will have the option of making a s.37/41 order where the relevant criteria are met. The Sentencing Council has, however, clarified that Section 3 of the new guideline provides the guidance to be followed while Annex C summarises the law.
 As a result, sentencers following the new guideline would be well-advised to give priority to Section 3 over Annex C where there is any inconsistency.
Overarching principles: Sentencing offenders with mental disorders, developmental disorders, or neurological impairments Response to consultation

Problematically, the guidelines expect medical witnesses to give evidence on the available release regimes.  Medical witnesses are often consultant psychiatrists working on a freelance basis or within secure psychiatric services. They are not legal experts and neither can they be expected to have detailed knowledge of local public protection arrangements involving multiple agencies. Judges should instead thoroughly examine the relevant legal regimes and consult local liaison and diversion services
 for information on how proposed supervision measures operate in practice.
Conclusion

Leaving it to the Justice Secretary to deal with mentally ill offenders will not be enough to protect them from harm or to relieve courts of their duties under Articles 2 and 3 of the ECHR. Given the dire state of prisons and long delays in transferring acutely ill prisoners to hospital, it is vital for courts to actively identify offenders with mental health needs and divert them into treatment where possible.
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