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Introduction

Nicholas Barry, John R. Butcher, Peter J. Chen, David Clune, lan Cook, Adele Garnier,
Yvonne Haigh, Sara C. Motta and Marija Taflaga

Australia is a ‘small’ nation of 25 million people occupying a large geographic space.
It is the 53rd most populous country and has the 13th biggest economy in the world.!
Australia continues to play an important role in geopolitical affairs, particularly in
the South Pacific. Importantly, it is home to one of the world’s oldest continuing
Indigenous peoples; these peoples carry wisdom with which to contribute to re-
thinking our conceptions of politics, political subjectivity and sovereignty.

This book is a broad introduction to Australian politics and public policy. This
field of study is important for Australians to understand the exercise of political
power, their history and the scope for change. It is also important for analysts
outside Australia looking for comparative cases. Within this volume are diverse
topics and perspectives, demonstrating that the study of Australian politics and
policy is not ‘fixed’ Rather, it is a contested field of academic scholarship. Indeed,
the volume’s editors do not all agree on the content of this introduction!

Viewed from outside, Australia’s political and policy landscape is both familiar
and unusual. Like many former British colonies, Australia retained Westminster
traditions after it gained independence. Australia’s trajectory was like other
Commonwealth countries: from direct military administration to advisory ‘upper
house’ legislative councils, to expanded councils with partial elected representation,
to expanded elected representation and ‘lower house’ legislative assemblies, and,
finally, to the acquisition of full ‘responsible government’ and the shift of authority
from colonial governors to premiers. As with many settler-colonial states, Australia’s

Barry, Nicholas, John R. Butcher, Peter J. Chen, David Clune, Ian Cook, Adele Garnier, Yvonne Haigh,
Sara C. Motta and Marija Taflaga (2019). Introduction. In Peter J. Chen, Nicholas Barry, John R.
Butcher, David Clune, Ian Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga,
eds. Australian politics and policy: senior edition. Sydney: Sydney University Press. DOI: 10.30722/
sup.9781743326671

1  World Bank 2018.
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history is predicated upon genocidal policies, logics and practices? that attempted to
erase a people and a culture. Indigenous sovereignties were not ceded, and issues of
sovereignty, history and reconciliation continue to be important and contested fields
of politics.?

Looking at political debate in Australia over the last half-century, there is
much that would be familiar to international observers: particularly the growth and
contraction of the welfare state, economic deregulation and global integration, and
the changing status of women and sexual and ethnic minorities. Australia hews
close to the policy and political currents of those nations with which it shares
strong political and cultural ties within what has been referred to as the political
‘Anglosphere*: a sphere of interaction wherein history and shared language
increases the tendency for direct policy comparison, learning and transfer. More
recently, Australia’s diverse society has tempered this Anglo-Celtic linguistic and
cultural dominance with influences from the continuing presence of Aboriginal
ways of life> and from an increasing number of migrants from non-Western nations
arriving after the end of the “White Australia’ policy in the 1960s.

Australia was a leader in the development of the welfare state at the turn of the
20th century® and in undertaking radical re-engineering of public service delivery
as the century came to a close.” The latter changes, broadly informed by what
some call ‘neoliberal’ public administration, continue to fuel debate.® Democratic
values, such as universal suffrage, took early root in colonial Australia.” While
there is a commitment to broad British liberal traditions, nationhood saw the
importation of political ideas from the USA, leading to the creation of an Australian
Federation.!? Yet, there have been enduring social conflicts over who gets to come
to Australia and who gets to participate politically, as seen in the political exclusion
of Indigenous peoples and specific ethnic groups during much of the 20th century
and the countervailing tendencies of ongoing ‘racialisation’ - creation and policing
of racial categories — in the Australian settler state and society.

2 This perspective is contested by some working outside of Indigenous/decolonising political
theories and even within the editorial team itself. Although a number of the policies and practices
of colonial and Australian governments (including state and territory administrations) can be
interpreted as ‘genocidal’ within the meaning of the 1948 Convention on the Prevention and
Punishment of Genocide (UNOHCHR 2019), their portrayal as ‘genocide’ is not universally
accepted.
Harrison et al. 2017.
Gulmanelli 2014.
Watson 2014.
Castles and Uhr 2007.
Halligan and Wills 2008.
Spies-Butcher 2014.
Pickering 2001.

0 Maddox 2000.
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Introduction

The study of politics and policy

The study of politics and public policy in Australia embodies diverse approaches, with
different underpinning objectives and methods for making knowledge claims.

Some of the earliest studies concentrated on the formal institutions that are
the most visible sites of political practice:'! parliaments, bureaucracies, political
parties, unions and businesses. This has been matched in recent decades by the
study of other structures of collective action, such as pressure groups and social
movements.'? While the study of institutions first emphasised the way strict rules
and laws shaped organisational practices, over time it has come to accommodate
more sociological views of how organisations operate, accounting for organisational
norms and culture.

Australian political science increasingly recognises that government power is
becoming distributed throughout society. In some cases, this has been the result
of deliberate choices by politicians and legislatures, such as the outsourcing of
previously state-provided services to charities or private companies. In other cases,
political scientists recognise that the capacity to influence how state power is
realised exists in places that are ‘in between’ formal institutions.

Those who conceive of political power as ‘distributed’ see politics and policy not
simply as government activity, but as the more expansive process of ‘governance’
A governance perspective focuses on the way power is distributed across different
networks of social actors and organisations, shaping the nature of the policies that
emerge (such as the study of young people’s use of new media to influence politics).!?
Governance considers a range of relationships (involving regulation, economic
exchange and collaboration) and often views elected officials as people who are
engaged in ‘steering rather than rowing’ to achieve their objectives, and not in
exercising top-down power.!4

The recent National Disability Insurance Scheme (NDIS) is a good example.
Originally developed under Labor Prime Minister Julia Gillard (2010-13), it aims
to ensure that Australians with significant disabilities receive care aligned with their
personal needs. Importantly, the development and implementation of this policy
was not something that a federal government could do alone. The financing and
provision of these services spans federal, state and territory governments, requiring
collaboration and co-funding. This made the policy highly political, involving the
influence of the prime minister, her Cabinet, her party and its allies, but also of a
grassroots campaign by people with disabilities and their supporters to encourage
leaders in the states and territories to sign on to the plan.!> Rather than establish
a centralised bureaucracy to deliver standardised care, an expanded ‘market’ of

11 Crozier 2001.
12 Boreham 1990.
13 Vromen 2017.
14 Rhodes 2016.
15 Al-Alosi 2016.
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commercial and non-profit providers was fostered to compete to provide services.'®
Thus, while key ‘institutions’ were critical in initiating the policy, its implementation
sits in the world of politics and governance, with multiple actors influencing and
shaping the eventual welfare model, which was crucial to the lives of over 450,000
Australians.

Australia also has a longstanding tradition of study of individual and group
political behaviour that is less concerned with the role of institutions and
organisations. This ‘behaviouralism’ has asked questions about how individual
citizens conduct themselves as political actors (expressing themselves, voting,
joining organisations), how people are ‘socialised’ into political knowledge and
practices, and how political knowledge and opinion changes over time. Often, this
asks: how do people come to know and express their individual and collective
interests in the political world? This approach to the discipline has interests in
culture, media and the study of public opinion.

The study of Australian politics also has a rich tradition of ‘critical’ analysis.
This broad school includes an array of feminist political theorists,!” Marxist political
economists'® and, more recently, decolonial and indigenising perspectives.!® These
traditions question common assumptions about the political order. Thus, for
example, instead of assuming the inevitable existence of the liberal nation-state and
market economy, they ask about the historical formation of these structures. Critical
scholars are often associated with ‘action research: not simply analysis, but
developing theory with the subjects of the research, with the aim of empowering
these communities to change the social and political order. These approaches
commonly focus on questions of race, class, gender and intersectionality (where
interlocking systems of power affect individuals and communities).

Politics and the study of power

Politics is commonly defined as ‘the science or art of political government’?° This
definition highlights the importance of politics as the acquisition, use and effects of
social power across a range of settings. Underlying this simple definition, however,
are at least three different ‘meta’ (high level) concepts of power that are employed
in understanding Australian politics.

The first perspective conceives politics as a practice that both expresses and
explains political conflict and co-ordination as the result of incentive structures that
shape the behaviour of individuals and groups. Individuals, like groups, have their
own preferences, interests and goals that they pursue. But often they are unable to
solve their problems due to barriers to collective behaviour. In this view, human

16 Foster et al. 2016.

17 Pateman 1990; Plumwood 1993; Salleh 2017.

18 Humphreys 2019; Meagher and Goodwin 2015.

19 Harrison et al. 2017; Maddison and Brigg 2011; Motta 2016; Strakosch and Macoun 2012.
20 Macquarie Dictionary 2018.
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nature tends towards individualistic rational calculation. Power is the ability to
explicitly or implicitly shape the behaviour of organisations and groups of people.?!
As such, the prospect of the few dominating the many can only be prevented by
broad-scale participation or through contestation between competing elites with
different goals and objectives.

This perspectives sees the ‘public good’ as a by-product of the participation of
and competition between many citizens and groups in the political process, and sees
political institutions as either sites of conflict (consider the famous nickname of the
New South Wales parliament: ‘the bear pit’) or the enduring outcome of previous
battles that provided spoils to the winners.?> While this perspective can be seen
very negatively, it can be argued that, in all its imperfection, competitive politics in
open societies ‘works’ in that it delivers participatory government through which
individuals can act to protect their interests from the risk of an authoritarian state.?*

The second view of politics focuses on the role of groups or collectives engaged
in mutual adjustment to act in concert and restrict social conflict, without which
human society would amount to little more than a war of ‘all against all'?* Conflict is
not seen as automatically constitutive of politics; rather, agreement and compromise
are necessary to achieve any significant objectives and humans are seen as fun-
damentally social creatures.?> Within this conception humans are viewed as able
to engage, in the right contexts, in truly co-operative forms of decision making
to achieve common goals and objectives. This approach tends to assess the extent
to which political practices facilitate or impede collaboration and treats poor
government performance as stemming from failures of decision making, consensus
formation and collaboration.

The third perspective examines how dominant political structures, logics and
rationalities determine who has the capacity to control their lives and futures. It
historicises and critiques the form of organising politics, sovereignty and political
community. In this critical reading, the liberal nation-state and market economy
structurally reproduce systematic exclusions along lines of race, gender and class.
One key example of this critical reading of politics is the indigenising-decolonising
perspective. This perspective challenges taken-for-granted conceptualisations of
politics that can devalue, elide and invisibilise Indigenous and colonised peoples’
epistemologies, ethics and modes of organising political and social life.

Understanding public policy

These perspectives on politics address debates about human nature and about how
political power is organised, acquired, maintained and deployed. Studying politics

21 Dahl 1957.

22 Machiavelli 2014 [1531].
23 Crick 1992.

24 Hobbes 2014 [1668].

25 Arendt 1958.
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without considering the programs and policies of government, however, reduces it
to ‘sport’: calculating winners and losers without ever asking ‘What is at stake?” The
study of public policy adds an understanding of the outputs of the political process
and asks questions about the historical foundations and reproduction of exclusions
and inequalities.

Just as we can discern different perspectives on politics, we can also identify
different ways of thinking about policy. For some, public policy reflects the dis-
tribution of resources in a society. For others, it reflects wider cultural norms that
tell us a lot about what a society truly values.

A ‘materialistic’ view of public policy sees policy as a set of decisions, rules
and institutions that allocate benefits (and costs) within society. As with news
reporting on the federal budget (“This year’s winners and losers!’), policy can be
seen as choices about who gets the ‘spoils’ of political victories. Often policy is
about the provision of direct material resources (e.g. industry subsidies), but it
can also include less tangible benefits such as favourable laws or regulations. By
way of example: the rise of the labour movement at the end of the 19th century
saw a corresponding increase in policy designed to redistribute resources towards
the working class (via mechanisms like welfare and progressive taxation systems),
as well as the first significant industrial relations laws regulating the relationship
between employers and employees. From this perspective, policy can be evaluated
in instrumental terms (Did the allocation of resources effectively achieve the
program goals?), and in terms of power (Who benefits from this policy?).

Alternatively, a ‘values’ view of public policy is less concerned with accounting
for the distribution of public resources and more concerned with the social
meaning of policy. Mark Considine highlights the role that the values of voters
and officials play in directing government action. For him, ‘a public policy is an
action which employs governmental authority to commit resources in support of a
preferred value’?® This recognises that the material aspects of a policy may be less
important than its ‘symbolic’ meaning.

A good example of this view is the heated debate over the implementation of
LGBTIQ+* education programs in Australian schools. The ‘Safe Schools’ initiative
provided teaching materials to help schools reduce instances of bullying of students
who do not identify with heteronormative standards. From a strictly rationally
calculating perspective, this program represented an infinitesimally small part of
education budgets, yet it became a contentious political issue due to its explicit
acceptance of gender and sexuality as non-binary. It became a lightning rod for
social conservatives and a point of principle for program advocates, who saw
recognition as important in ensuring the physical and psychological wellbeing of
LGBTIQ+ young people.?® While the materiality of the program was small, its

26 Considine 1994.
27 Lesbian, gay, bisexual, transgender, intersex and queer/questioning.
28 McKinnon, Waitt and Gorman-Murray 2017.



Introduction

existence represented a strong statement of values as to what type of people were
seen as worthy of societal care.

‘Critical’ perspectives look at policy in terms of its impact on extending or re-
mediating systemic power inequalities and exclusions. An example is an indigenising-
decolonising perspective, which interrogates core settler-colonial state structures and
their underlying logics in economic, social, cultural or public order areas. In doing so,
it demonstrates their deeply racialised (as well as gendered and classed) nature and
the role of policy in the (re)production of exclusions, dehumanisation and racialised
interventions.?” A second strand of this research focuses on alternative practices,
processes and understandings of decision making and sovereignty, demonstrating
their survival despite historical and continued attempts at erasure and control, and
raising questions about the possibility of thinking differently about sovereignty,
authority, political subjectivity and political decision making.*°

What do Australians think about ‘politics'?

On the surface, it would appear that we know a lot about what the public thinks
about politics. Australia’s political journalists are quick to refer to public opinion
polls to explain the daily currents of political debate and elite behaviour. Polling has
become a near real-time process surveying public attitudes, feeding reports about
‘what the public thinks’ back into political discourse.?! Political elites are quick to
refer to the currents of public opinion to justify their actions (when it suits them)
and to downplay polling in favour of ‘true leadership’ (also, when it suits them).

At the most fundamental level, there is considerable uncertainty about whether
the ‘average’ Australian knows very much about core aspects of the political system,
history and the debates of the day. Rodney Smith has called the average Australian’s
knowledge of the political system ‘sketchy), at best,*? a problem partially exacer-
bated by the complexity of our three-level political system.

The Australian Electoral Study, a survey of Australian voters undertaken at
each federal election, has found that the public remains comparatively interested in
politics, with 77 per cent reporting they have a ‘good deal’ or ‘some’ interest.>* But
the survey also found that voters may have only partial levels of ‘hard facts’ about
the Australian political system. Indeed, less than half of voters can answer specific
questions about the Constitution and the composition of parliament (see Table 1).

The lack of knowledge with respect to these very specific questions relates to
a broader debate about the ‘competence’ of citizens: to what extent can the public
identify policy issues that are of significance to them and act collectively to put

29 Maddison and Brigg 2011; Motta 2016.
30 Harrison et al. 2017

31 Goot2018.

32 Smith 2001.

33 Cameron and McAllister 2018.
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Table 1 Australian political knowledge, 2016

Correct Incorrect Not sure/

don’t know
Australia became a federation in 1901 76.5% 2.7% 20.9%
There are 75 members of the House of Representatives  45.9%  22.9% 31.2%
The Constitution can only be changed by the High 40.4%  27.0% 32.6%
Court
The Senate election is based on proportional 49.5%  13.3% 37.2%
representation
No-one may stand for federal parliament unless they 251%  34.8% 40.0%
pay a deposit
The longest time allowed between federal elections for ~ 26.5%  56.7% 16.8%

the House of Representatives is four years

these on the political agenda (either through voting behaviour or political activities
outside of the electoral cycle)? Evidence on this question is mixed and complex,
demonstrating that the public is sensitive to economic conditions, and acts accord-
ingly, but can be ‘led’ by political elites on other issues (e.g. immigration).3

Importantly, Australians appear to be increasingly cynical about politics. How-
ever, Evans et al. see them as conflicted; many maintain positive views of Australia’s
democratic system in broad terms but question the integrity of many of its core
players (political parties, media and organised interest groups) and the policy
outcomes it delivers.?

Whether or not greater knowledge about the realities of the Australian political
system, its actors and its policy - the type of information contained in this volume
- would positively or negatively affect Australians’ attitude to politics remains an
open and contested question. However, Smith et al. identify a strong normative
argument that links improved political knowledge with enhanced political efficacy
(efficacy is the sense that you have the power to control your life and make
meaningful decisions).*

Conversely, the extent to which any representation of Australian politics and
policy speaks to those who have been excluded and misrepresented, and whether

34 Dowding and Martin 2016.
35 Evans, Halupka and Stoker 2017.
36 Smith et al. 2015.

10
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it reflects the knowledges and contributions of those on the political and
epistemological margins, are of ethical importance to critical political analysts and
frameworks. From these perspectives, the validity of political analysis and theory
derives from its capacity to be useful to those in movements and communities
struggling for social justice, inclusion and decolonisation.

About the open textbook

The volume you are reading is a customised textbook created from a collection of
chapters on the topic of Australian politics and public policy. This collection was
initially created by a team of 60 authors and editors. To ensure quality, each chapter
has been subjected to peer review, a process in which chapters are anonymised and
evaluated by other scholars who are experts in the field.

The purpose of the project is to:

+ enhance the understanding of Australian politics and public policy with an
extensive, well-written, and comprehensive contribution to teaching materials
in Australia

+ provide, with a no-cost option, access to high-quality teaching materials to
students of Australian politics

 develop a system for the delivery of bespoke textbooks customisable to the
needs of instructors.

Accessing more materials from this project

This book is only one small part of a larger collection of available materials. The
Australian Politics and Policy website (tiny.cc/australianpolitics) allows you to
access all the available chapters in the project’s database (see Table 2).

Creative commons licencing of this content

All the chapters in this open textbook project are subject to the Attribution-
NonCommercial-ShareAlike 4.0 International (CC BY-NC-SA 4.0) Creative
Commons licence. Under the conditions of the licence, you may:

o freely redistribute the content in this open textbook at no cost
« revise, update, transform and build upon the material.

A full copy of this licence and its conditions is available at
https://creativecommons.org/licenses/by-nc-sa/4.0/


http://tiny.cc/australianpolitics
https://creativecommons.org/licenses/by-nc-sa/4.0/

Australian Politics and Policy

Table 2 Complete contents of Australian Politics and Policy

Section Chapters

Introduction Introduction
A short political history of Australia
Australian political thought
Institutions Executive government
Parliaments of Australia
Electoral systems
The Australian party system
The public sector
Media and democracy
Courts
Federalism Commonwealth-state relations
Australian Capital Territory
New South Wales
Northern Territory
Queensland
South Australia
Tasmania
Victoria
Western Australia

Local government

12
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Section

Chapters

Political sociology

Policy making

Gender and sexuality in Australian politics
Government-business relations
Indigenous politics

Multicultural Australia

Pressure groups and social movements
Religious communities and politics
Voter behaviour

Young people and politics

Making public policy

Communication policy

Economic policy

Environmental policy

Foreign and defence policy

Health policy

Immigration and multicultural policy
‘Law and order’ policy

Regional policy

Social policy

Urban policy

Work, employment and industrial relations
policy
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Non-Indigenous peoples have occupied land in Australia for 230 years, bringing
different ways of life and forms of government to those of the Indigenous peoples
they displaced. Today, Australia is one of the most multicultural societies in the
world, and its politics focuses on securing high living standards for a diverse
population. But before the Second World War, Australia was overwhelmingly white
and Anglo-Celtic. As a settler society, political conflicts were dominated by disputes
over the distribution of natural resources and, later, political power. Politics in the
colonial and Federation eras established institutions, rules and norms that continue
to shape national government and politics in Australia.
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From Dreamtime to European settlement

Indigenous people first arrived in Australia over 60,000 years ago. They brought
with them customs and law. While Indigenous customary laws varied across tribal
groups, there were some common aspects. Customary law was part of the oral
tradition and reflected Indigenous peoples’ religious beliefs and their connection
with the land. These laws were passed down the generations, from elders to
children.

Indigenous laws were sets of rules enforced through social norms and sanc-
tions. They included internal and external mechanisms for maintaining order and
managing disputes. These laws considered kinship relations and stipulated rights
and responsibilities according to individuals’ roles within the community. Decision
making was often collective and deliberative. Customary law shaped Indigenous
lives, from when and how to get married to when and how tribes should go to war.
At the time of first contact Indigenous societies were governed by these laws.!

However, neither Indigenous claims to land nor their laws were recognised
by the British when the First Fleet arrived in 1788. The colony was established
on martial lines and was dominated by men, both in the militia and as convicts.
London was nine months away by ship. This degree of isolation effectively rendered
the governor a dictator.

When New South Wales (NSW) was established, British politics was influenced
by ‘enlightened’ interests that argued (naively) for colonial expansion with minimal
violence. Thus, Indigenous peoples were present in early Sydney, and attempts to
‘gift’ Christian civilisation to Indigenous peoples were simultaneously exercises of
good will and coercion. While early governors often acted as a force for restraint,
the steady expansion of pastoral interests saw the spread of both sanctioned and
unsanctioned violence against the Indigenous population. Indigenous peoples
continued to resist the occupation of their lands and disproportionately suffered the
consequences of war, massacre and disease.?

Politics in NSW was dominated by its governor, the militia and conflicts
between free settlers and emancipated convicts over access to land. The problematic
links between the militia and government manifested in the Rum Rebellion (1808),
after Governor Bligh attempted to break the militias illicit alcohol trade. In
response, London sent Governor Macquarie and replacement troops to restore
order. Macquarie (1810-21) perhaps did the most to develop early NSW. He built
major public works and introduced the first bank and a currency. Macquarie was
also sympathetic to the former convicts (emancipists) and granted them lands,
which upset the free settlers, many of whom were also members of the militia.
Macquarie’s eventual dismissal highlighted London’s important role in colonial
governance.

1  Law Reform Commission 1986.
2 Reynolds 1987.
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Self-government and gold

By 1820, European settlers numbered only 33,000. NSW’s nascent (male-dominated)
civil society generated demands for representation. Naturally, the model for govern-
ment was based upon the British concept of responsible government and developed
in stages. In 1823, an appointed seven-member Legislative Council was created to
advise the governor. Seven elected councillors were added in 1828. The Council was
expanded in 1842 with more appointed members. In 1850, the British parliament
legislated for limited democratic self-government in the Australian colonies.

By contrast, South Australia (SA) was established as a free colony in 1834.
Enshrined in its enabling Act were principles of political and religious freedom,
reflecting the settlers’ determination to develop without convict labour. The settlers
used land sales to fund passage for free skilled labourers and guarded against
dictatorial government by dividing political rule between the governor and the
‘Resident Commissioner’. This experiment quickly broke down, and the SA
parliament developed in stages, along similar lines to NSW. However, SA was a
beacon of democratic innovation. In its constitution (1856), it adopted universal
suffrage for all men (including Indigenous men) and low or no property qualifi-
cations to sit in parliament. It continued to innovate, granting propertied women
the right to vote in 1861. In a British Empire first, SA legalised trade unions in 1876
and granted all (including Indigenous women) the right to vote and to stand as a
candidate for elected office in 1894.

Victoria became a separate colony from NSW in 1851. That same year, large
deposits of gold were discovered, sparking a gold rush. Keen to secure a share of
this wealth, Victoria introduced a much-hated mining license. Resentment against
the licence fee grew on the Ballarat goldfields, resulting in the celebrated ‘Eureka
Stockade’ Under the Eureka flag, a brief pitched battle was fought between miners,
asserting their claimed rights and liberties, and police in December 1854. The result
was 22 deaths. Later, Melbourne juries refused to convict the rebels. This popular
feeling infused Victoria’s self-government debate with a democratic flavour.

However, the most important impact of the discovery of gold was on the
development of Victoria itself, tripling its population between 1850 and 1860. By
the 1880s, ‘Marvellous Melbourne’ was Australia’s largest city. Gold became one of
Australias key exports (alongside wool and wheat), and both the revenues and the
influx of young working-age men expanded the economy and fuelled Australia’s
first long economic boom, which lasted until the 1890s crash.

Dividing resources and allotting rights

At the time of self-government, politics in the Australian colonies was shaped by
high levels of immigration of English and Scots. These immigrants were steeped in
the working-class culture of ‘the people’s charter’ and the early union organisation
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of Britain’s hungry 1840s’ This brought an early form of social-democratic politics
and ideas of utilitarianism (a strand of ethical thought emphasising the promotion
of the greatest happiness for the greatest number of people) to Australia.

The division of the continent’s natural resources was at the heart of colonial
politics. These political battles were important for establishing the institutions and
principles that Australian democracy would continue to follow.

The British Crown owned all the land and could choose how to distribute it.
Australia’s natural grasslands precipitated the pastoral industry’s rapid expansion
and the rise of ‘squatters’ - illegal occupants of vast grazing estates, who pushed out
the frontier well ahead of the colonial surveyors. Squatters rapidly became wealthy
and powerful ‘wool kings.

As the numbers of free settlers increased, conflict arose about the distribution
of land. The squatters were eager to secure legal rights to their occupied lands.
Opposing them were the ‘selectors’ — free colonists wanting a farming life on a
‘selection’ of land. Although the following describes NSW, similar events repeated
themselves across the colonies. Squatters used their existing clout to shape suffrage
provisions in several colonies. Voting rights were based on property ownership, and
the squatters successfully locked out ordinary colonist from the upper chambers of
colonial legislatures by setting high property qualifications.

In NSW, the squatters’ liberal-minded opponents were able to dominate the
lower chamber almost from the beginning of self-government. Liberals wanted
to break up the ‘squattocracy’ and release this land to prospective selectors. They
petitioned London to extend voting rights (suftrage) to all men paying a £10 per
year rent. This was an expensive rent in the UK and would safely exclude the
working classes. However, in high-inflation, gold rush Australia, this price was the
norm. The result was that the British legislated near-universal male suffrage in the
Australian colonies in 1855.

Thus, a wide franchise, a hostile governor and the policy preferences of the
London Colonial Office saw the squatters’ privileges curtailed and some of their
pastoral holdings broken up. Liberal forces were also successful in securing Britain’s
agreement to end transportation during the 1850s (SA never accepted convicts,
while Western Australia [WA] continued taking them until 1868). These changes
illustrate the continued influence of Britain in Australia’s political life during the
19th century.

Australia’s economy was overwhelmingly rurally based, and squatters success-
fully kept the best lands for themselves. Land given to ‘selectors’ was too small
and unprofitable. The resulting rural poverty saw the rise of bushrangers such as
Ned Kelly. In 1891, the Australian Labor Party (ALP) was formed, centring on the
mining and shearing industries. That year, it succeeded in winning four seats in SA
and 35 seats in NSW. The ALP was the union movement’s political wing, providing

3 Hirst 1988.
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parliamentary representation for its working-class base. It was the first labourist
party in the world to win power - for a week in Queensland in 1899 and for four
months at the federal level in 1904.

Setting the rules of the game: Federation to the world wars

The decades surrounding Federation in 1901 saw Australians willing to engage in
creative democratic experimentation. Events and decisions made at this time would
shape Australian politics until the 1980s.

The Federation debates

The push for Federation was the result of changing economic and geopolitical
circumstances. The depression of the 1890s — more severe than the Great Depression
- incentivised the creation of a single economic market. Another argument was that
a nation would be better able to defend the mostly empty continent.

Through two constitutional conventions, debate focused on how to manage
so large a land mass while balancing the interests of more and less populous
colonies. Heated debates occurred around the exact powers of the proposed Senate,
ultimately resolved by granting the Senate near equal powers (except the ability to
introduce money bills) to those of the proposed lower house. A bill of rights was
debated but not introduced.*

The final model drew on the bicameral UK, but with significant (federal)
elements adapted from the USA and Switzerland. Narrowly approved on its second
attempt, Australia federated in 1901. But the debate excluded working men, the
Labor Party, virtually all women and all Indigenous people. Indeed, Indigenous
peoples were not counted in the Census until 1967.

Electoral innovation and women's suffrage

Elections in the 19th century were violent affairs. Winning often depended upon
bribery and the copious provision of alcohol. Australia was no different, until it
pioneered the adoption of the secret ballot (or ‘Australian ballot’) and banned
alcohol. These interventions transformed elections from wild affairs to safe and
dignified ones - socially acceptable events for women to participate in.

SA was a leader on women’s suffrage. WA followed suit in 1899. Federation
was predicated on accepting existing voting rights in the colonies, and this proved
pivotal to granting all white women voting and candidacy rights at federal elections
from 1902. Yet women’s representation was persistently low. The first woman
elected to any Australian parliament was Edith Cowan in WA in 1921. Women

4  Galligan 1995.
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did not enter federal parliament until 1943 (Enid Lyons [Liberal] in the House of
Representatives and Dorothy Tangney [ALP] in the Senate).> In 2010, Julia Gillard
became Australia’s first female prime minister.

Solidification of the party system

At the time of Federation, politics was split between three political forces: the
Victorian-based ‘Protectionist’ liberals, the somewhat mislabelled conservative
‘Free Traders’ and the working-class ALP. Both the liberal and conservatives forces
were loose coalitions rather than formal parties. They struggled to compete with
the ALP’s discipline - the result of ‘the pledge, which bound ALP parliamentarians
to vote along party lines on pain of expulsion. At the time, politicians were not paid
and working-class Labor representatives could be easily induced to switch sides.®

At the federal level, three voting blocs produced several short-lived minority
parliaments before 1909. This frustrated politicians like Alfred Deakin (a Protec-
tionist and three-time prime minister) who were used to the two-party politics
of colonial legislatures. Deakin termed this ‘the three cricketing elevens, implying
it was ill-suited to Westminster-style politics. Deakin and the Free-Trade/Anti-
Socialist leader Joseph Cook choose to ‘fuse’ their parties to oppose Labor. Deakin
rejected Labor on the grounds of its illiberal ‘pledge, which offended his belief in
individual conscience. The fusion of 1909 has proved long-lasting, as forerunner of
the Liberal Party of Australia.”

Social laboratory

In the decade after Federation, Australia was considered a leading social and
democratic laboratory. In addition to women’s suffrage, Australia was also at the
forefront in social policy, including the aged pension, child endowment, the
industrial arbitration system and the indexed living wage for male workers. These
payments cemented the idea of Australia as the ‘working man’s paradise, but they
also placed women at a disadvantage. The living wage was designed for a man to
support a wife and three children in a ‘dignified’ manner, but this standard justified
legislated lower wages for women and stymied attempts at parity until 1969.

At Federation, the Australian economy was in the doldrums because of shifting
global economic conditions and the devastating Federation drought, which de-
pressed the rural sector® Population growth slowed and politics focused on
maintaining high wage levels, which saw the extension of the state into areas of
public health and welfare, but also measures to lock out ‘cheap’ Asian labour.

Sawer and Simms 1993.

Loveday, Martin and Parker 1977.
Brett 2003.

McLean 2013.
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Advocacy for the Immigration Restriction Act 1901 (Cth) was led by the ALP,
but the Act was supported by all parties.” It drew on earlier colonial practices,
instigated in reaction to the influx of Chinese miners during the gold rushes.
Support was underpinned by racist and nationalist sentiment linked to Anglo-
Australians’ self-identification as subjects of the British Empire and members of the
‘British race’ Under the Act, customs officers could apply a ‘dictation’ language test
to screen out racially, and later politically, undesirable people. This system ended
plantation-style sugar farming in north Queensland, which depended upon the
importation (but often kidnapping and enslavement, known as ‘blackbirding’) of
indentured labour from the Pacific. It also restricted the flow of Asian immigration
until the policy was moderated from the mid-1960s and then formally repealed in
1973.

First World War

When the First World War broke out, Labor Prime Minister Andrew Fisher
declared that Australia would support Britain ‘to the last man and the last shilling’!°
Thousands of volunteers joined up to fight for the ‘mother country. However,
opponents also mobilised; former suffragists such as Vida Goldstein formed peace
movements. As the war continued, conditions on the home front deteriorated,
including industrial conflict over low wages and shortages. Those that protested
often fell afoul of the punitive War Precautions Act 1914 (Cth), which saw many
activists jailed for public dissent.!!

Conflict over whether to introduce conscription became protracted, eventually
splitting the governing Labor Party. Disagreement within the government about
conscription stemmed from religious and ethnic divisions between Protestant
Anglo-Saxon Australians desirous of supporting the Empire and Irish Catholic
Australians hostile to Britain over the issue of Irish independence. Billy Hughes, a
Protestant, led a breakaway group of Labor MPs to join forces with the conservatives,
forming the Nationalist Party. Hughes, as prime minister, attempted twice to
introduce conscription via referendums in 1916 and 1917. Both were defeated.
These bitter campaigns entrenched existing sectarian divisions in Australia between
Catholic pro-Labor and Protestant anti-Labor supporters that would persist until the
mid-1950s.

Australia was devastated psychologically and economically by the First World
War. The nation was disproportionately impacted by the war’s effects on British
Empire trade — unable to sell its exports or import the manufactured goods it
required. Many of the men who died during the war were young and well educated.

9  Dyrenfurth 2011.
10 Murphy 1981.
11 Wright 2018.
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Australia took on loans, on top of an existing heavy debt burden, to finance the war,
and this retarded economic recovery into the 1920s.12

Between the wars

In the interwar period, Australia turned away from the world, attracting few
immigrants and raising tariffs to protect its manufacturing sector. Many Australians
were frightened of the political forces unleashed by the war: namely socialism,
communism and Irish nationalism (Fenianism). The optimism that characterised
the Federation decades was replaced by deep mourning. The Returned Services
League became a major force in politics. Their advocacy of solider settlement
schemes often proved disastrous as inexperienced farmers were given marginal
farming lands with little support.

These interwar years saw major political developments. First was the creation
of new parties on the right: the Country Party (1919; now called the Nationals), the
Nationalist Party (1911-31) and the latter’s successor, the United Australia Party
(UAP) (1931-45). The formation of the Nationalist-Country Coalition in 1922
instigated a century of co-operation between the parties of the right. Second was
the introduction of compulsory voting for federal elections in 1924. Third was
the High Court’s successive rulings in favour of centralising power in the federal
government, as cases were brought to clarify constitutional powers.!?

During the interwar years, Labor endured opposition at the federal level until
finally winning government on the eve of the Great Depression. The Scullin Labor
government was quickly overwhelmed and, in 1931, the party split over how the
government should respond. Labor Cabinet minister Joseph Lyons defected and
took up the leadership of the new UAP, winning the 1932 election. The Great
Depression was particularly severe in Australia, with unemployment peaking at 32
per cent in 1932. This laid the foundation of a post-Second World War consensus,
predicated on the principles of full employment and the ‘fair’ distribution of wealth.

War and reconstruction

The Second World War ushered in a new political era. To fight the war, the federal
government asked the states to temporarily withdraw from collecting income tax.
The states lost their challenge in the High Court, which ruled that the Common-
wealth held priority over income tax. In 1946, the Chifley federal government
announced that it would continue ‘uniform taxation’ in exchange for reimbursing
the states for their forgone income tax revenue. These decisions are the origins of
contemporary political conflicts in Australia, where the states are responsible for
the provision of services such as health, education and transport, but the federal

12 McLean 2013.
13 Galligan 1995.
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government has more of the revenue needed to fund them. Although the High
Court’s decision was reversed in 1957, it proved too difficult to change existing
arrangements, despite multiple attempts by state premiers and even prime ministers.

The war was fought on the principle that a new social compact would follow;
postwar reconstruction would see a more equal society and a bigger state. The
Curtin and Chifley Labor governments attempted to deliver on this promise by
continuing the wartime command economy (a government-planned economy) to
direct labour into needed public works. Labor attempted to cement this extension
of the state’s role in the Constitution with the ‘14 powers referendum’ in 1944,
which would have enabled the introduction of a European-style welfare state. Like
its attempt to nationalise the banks, this referendum was defeated.!*

In foreign policy, the war remade the geopolitical map, split between the
capitalist West and the communist East. Even before the Cold War, Australia had
shifted towards the US alliance, as a war-exhausted Britain could no longer
guarantee Australia’s security. Japan’s military aggression during the Second World
War had highlighted the vulnerability of a thinly populated Australia. Labor also
required more workers to fulfil its postwar reconstruction plans. This provided
the impetus to commence large-scale immigration in 1947. Attempts to induce
British migrants with assisted passage were not sufficient, and Labor responded by
recruiting from among the millions of refugees in Europe. The initial arrivals were
carefully managed, selecting only young, blond and mostly male migrants to allay
community unease.!> By 1973, nearly three million migrants, including 170,000
refugees, had immigrated to Australia.'®

After 1945

The long postwar economic boom made Australia more equal; both the Chifley
Labor and Menzies Liberal governments broadly implemented policies that reduced
relative income inequality and maintained ‘full employment. At this time, federal
governments exercised substantial powers to manage the economy. Elected in 1949,
Robert Menzies' Liberals favoured a regulated and subsidised private sector. The
Liberals took risks on extending federal funding to Catholic schools and opening up
trade with Japan, as these had the potential to split the party’s own base. Menzies’
rejection of the Vernon report in 1965 also signalled that Australia would not
increase technocratic economic planning, which dominated practice in Western
Europe. Broadly, Liberal governments supported the status quo and Australia’s links
with Britain.

14 Macintyre 2015.
15 Persian 2015.
16  Jupp 2002.
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Politics at this time was shaped by the threat of communism at home and
within Asia. Abroad, Australians fought in Korea (1950-52), Malaysia (1964-66)
and Vietnam (1962-72). At home, Menzies failed to ban the Communist Party in
a referendum in 1951 but was able to capitalise on the defection of Soviet attachés
Vladimir and Evdokia Petrov in 1954, winning the subsequent snap election. Inside
the ALP, tensions between communist and anti-communist organisers in the union
movement exploded. The ALP’s organisational wing operated on a delegate model,
with unions accounting for the largest share of delegates. The rival groups fought
for a controlling influence over the party and the result was ‘the split’ in 1955. The
split saw a breakaway party of Catholic anti-communists emerge, the Democratic
Labor Party (DLP), mostly concentrated in Victoria.!”

The DLP came to hold the balance of power in the Senate, capitalising on
the switch to a proportional voting system in the upper house in 1949. This was
the beginning of the end for governments’ expectation that they could rely on
a majority in the Senate. This shift was also important to the Senate’s increasing
tendency to utilise its full set of powers.!® The DLP influenced the outcome of
successive elections, advising its supporters to give their second preference to the
Liberals rather than the ALP. This helped to keep the Liberals in power at the
federal level for 23 years.

The Whitlam government

During the 1960s, the economic and social foundations of the postwar consensus
began to corrode, ushering in the political debates we recognise today. The Whitlam
government’s (1972-75) slogan ‘It’s Time’ both encapsulated and prefigured political
forces arising from the women’s and gay liberation, and environmental, ethnic and
Indigenous social movements. Whitlam led a chaotic but transformative govern-
ment, enacting universal health care (Medibank), free university education, multi-
culturalism and equal pay for equal work, establishing the family court, introducing
no-fault divorce and tariff reduction, returning the Wave Hill Station to the Guringdi
people and attempting to legalise abortion, to name a few. The pace of change was
breakneck and the rate of spending ruinously inflationary.

The Liberal Party, unused to opposition, attacked the legitimacy of the govern-
ment, using its Senate majority to force it to an early election in 1974. The Liberals
continued to press the government, and a year later the now scandal-ridden
Whitlam administration was locked in a game of chicken with the Senate over
its budget. The ‘Dismissal crisis’ emerged when Whitlam attempted to break the
deadlock by seeking an election from the governor-general, Sir John Kerr. But
before Whitlam could ask for a new poll, Kerr sacked him. Despite the outraged
crowds - typified by those who witnessed Whitlam’s famous quip ‘Well may we

17 Costar, Love and Strangio 2005.
18 Taflaga 2018b.
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say “God save the Queen”, because nothing will save the Governor-General’ - the
Liberals, led by Malcolm Fraser, went on to win the 1975 election by the largest
majority in postwar history.!?

Indigenous rights

Indigenous Australians have persistently advocated for their people since first
contact. Indigenous peoples defended their lands by force, petitioned Queen
Victoria and government authorities, organised advocacy leagues in the 1920s and
undertook freedom rides (a form of protest where Indigenous and white activists
travelled around regional NSW to survey and bring to public attention the everyday
racial discrimination faced by Indigenous peoples) in the 1960s.2° In 1967,
Australians voted overwhelmingly to remove the prohibition on the federal
parliament legislating with respect to Indigenous people and to count Indigenous
Australians in the Census. The referendum was not about granting voting rights —
Indigenous people could already vote at federal elections if they held the right at the
state level 2!

Indigenous people continued to advocate for land rights and greater autonomy
over their lives. Two landmark High Court cases, known as Mabo?? and Wik,??
overturned the doctrine of terra nullius. The latter found that pastoral leases did
not extinguish native title claims. These decisions paved the way for Indigenous
groups to seek native title over their land. However, the High Court’s decisions also
produced a backlash, particularly in regional Australia. The Howard government
responded with its ‘Wik 10 Point Plan], which curbed the scope of the decision and
affirmed pastoral leaseholders’ and miners’ existing rights.

Australia in a globalised world

Liberal Prime Minister Malcolm Fraser represented a transition in Australian
politics between the long boom consensus and the new politics of monetarism,
deregulation and globalisation. Fraser retained, or could not unwind, most of
Whitlam’s reforms,?* with the notable exception of Medibank, which was privatised.
Fraser actively extended and cemented Australia’s commitment to multiculturalism
and antiracism, accepting tens of thousands of Vietnamese refugees. While Fraser

19 Hocking 2012.

20 Curthoys 2002.

21 Attwood and Markus 2007.

22 Mabo v Queensland (No 2) [1992] HCA 23 (Mabo).

23 Wik Peoples v State of Queensland and Ors; Thayorre People v State of Queensland and Ors [1996]
HCA 40 (Wik).

24 Dowding and Martin 2017.
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set Australia on the path towards economic reform, it was the Labor Hawke—-Keating
government (1983-96) that truly grasped the nettle.

In the 1980s, Labor governments relinquished control over several economic
levers (such as the exchange rate) to open the Australian economy to global
competition. They also came to a series of Accords’ with the union movement
over wages. In exchange, these Labor governments extended the welfare state,
introducing the universal health scheme Medicare. Labor navigated a ‘third way’
between the socialism of the postwar left and the neoliberalism of the ‘new right’
in the 1980s. The ALP finally succeeded in winning more than two terms in a row
at the federal level, but at a cost. By 1996, many of the party’s left felt that Labor’s
socialist credentials had been betrayed.?

Labor embraced postmaterial politics, adopting progressive positions on wo-
men, the environment, gay rights, Indigenous affairs and multiculturalism. By the
1990s, reform fatigue had set in. John Howard’s Liberals harnessed a community
backlash with their 1996 campaign slogan ‘For All of Us, which rejected the politics
of ‘the elites” in favour of ‘ordinary Australians. Howard argued for a ‘relaxed and
comfortable’ Australia that celebrated the nation’s history and culture. This was the
forerunner of today’s ‘culture wars’2¢

The Howard government (1996-2007) embarked upon major reforms in its
early years, introducing a goods and services tax, industrial relations reforms and
strict gun control. Two events in 2001 came to dominate the government’s later
years. The first was the September 11 terrorist attacks in New York, which led
Australia to join the “War on Terror’ in Afghanistan and Iraq. The second was
the Tampa crisis, where the Australian government became involved in a standoft
with a cargo ship that had rescued asylum seekers from a sinking vessel. The
Tampa incident brought to a head a crisis in the immigration detention system,
which had been established by the Keating government. The eventual result was
the beginning of the offshore detention system. The Tampa crisis transformed
immigration into a contestable political issue, where previous attempts in the 1980s
and 1990s invited strong censure as racist.?” Today, both major parties are advocates
of offshore detention and boat turn-backs (despite the Rudd Labor government’s
brief liberalisation).

Finally, the emergence of the environmental movement in the 1970s crystal-
lised into political action and party formation, first in Tasmania in 1972 and later
federally in 1992.28 Global warming was first raised as a political issue in the 1980s.
Given Australia’s access to cheap coal and its position as an exporter, the Howard
government resisted joining global efforts to combat climate change. The issue has

25 Bongiorno 2015.
26  Brett 2003.

27 ‘Taflaga 2018a.
28 Jackson 2016.
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continued to plague Australian politics, playing a role in the downfall of successive
prime ministers on both sides of the aisle since 2007.

Conclusions

Contemporary Australia’s colonial and post-Federation political history begins with
the displacement of its Indigenous peoples. The mode of politics reflects, first, the
adaption of British, and the development of unique Australian, institutions. These
institutions have set the ‘rules of the game’ and helped Australia to peacefully
manage the division of natural and political resources among its non-Indigenous
settlers. Second, as Australian society has changed, either through immigration or by
accommodating the demands for access to the public sphere by successive groups,
it has continued to adapt its institutions in order to cope with new challenges and
demands without serious political strife or collapse.
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Australian political thought

Nicholas Barry

Key terms/names

conservatism, labourism, liberalism, nationalism, race, social democracy, socialism,
utilitarianism

Ideas are central to politics. Individuals and groups have different ideas about which
values are most important, what kind of society we should live in, how the world
works and what role the state should play. This is what political scientists often
refer to when they use the term ‘ideology’ Ideological disagreements often underpin
disagreements over the laws and policies that should be adopted. For this reason, a
full understanding of politics and public policy in Australia requires an awareness of
the major ideas and ideologies held by Australian citizens, politicians and activists.
In the past, an influential line of thought held that political ideas were relatively
unimportant to Australians. James Bryce, for example, noted that ‘[t]he matters
which occupy the mind of the nation in all classes are ... its material or economic
interests — businesses, wages, employment, the development of the country’s re-
sources. These dominate politics.! This picture of Australian citizens and politicians
as atheoretical and practical was also present in a number of other influential early
works on Australia.? Related views were also expressed in the postwar period, with
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sup.9781743326671

1 Bryce 1921, 244.
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Loveday claiming that ‘[p]olitical thought in Australia has never been shaped into
coherent and well-established bodies of doctrine which the parties guard, expound
and apply’?

A closely related, but more nuanced, view was put forward by Hugh Collins.*
In an influential essay, he noted that politics everywhere tends to be concerned
with the pursuit of interests. What is distinctive about Australia is that interests
dominate ‘unashamedly with little resort to ideals and ideas to clothe their naked
intent’®> This is not because Australia is devoid of political ideas, but because a
particular doctrine - utilitarianism - has been so influential. Although there are
different forms of utilitarianism, it essentially holds that individuals and govern-
ments should act so as to promote ‘the greatest happiness for the greatest number’
Decades earlier, this view was captured in Hancock’s famous claim that ‘Australian
democracy has come to look upon the State as a vast public utility, whose duty it is
to provide the greatest happiness for the greatest number’® In other words, citizens
expected the government to adopt policies that would maximise the wellbeing of
the population, helping them satisty their preferences. On Collins’ interpretation,
utilitarianism thereby helped to legitimise the idea that politics is essentially about
the pursuit of interests.

These views of Australian political thought have been challenged by other
scholars, who have suggested that they are oversimplifications of Australian polit-
ical history.” Australian politics is not dominated solely by utilitarianism or conflict
over material interests, but has been shaped by a range of ideas and ideologies,
often resulting from engagement with and adaptation of the ideologies that have
shaped politics in other parts of the world, particularly Europe and North America.
Although there is not space in this chapter to provide an exhaustive overview, the
chapter focuses on some of the dominant ideas and ideologies that have animated
Australian politics, considering, in turn, conservatism, liberalism, socialism, social
democracy and labourism. The sixth section of the chapter concludes by high-
lighting some of the exclusionary ideas about nationalism, race, gender and the
environment that cut across many of the ideologies discussed in this chapter, and
the ways activists and political thinkers have sought to combat these ideas by
challenging and refashioning these ideologies.

Loveday 1975, 2.

Collins 1985, 155.

Collins 1985, 155.

Hancock 1930, 72.

See, for example, Clark 1980 [1956]; Edwards 2012; Hirst 2001; Rowse 1978; Sawer 2003; Walter
2010.
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Conservatism

Conservatism has been a major ideological influence in Australian politics. The
core of conservatism is maintaining past traditions while accommodating small but
gradual social change. In general, conservatives have ‘an essentially pessimistic view
of human nature’® They tend to focus on the limits of human reason, given the
complexity of the world and the impact of ‘non-rational appetites’® This means they
believe that human beings need stability, hierarchy and tradition to thrive. They
are sceptical about the desirability of rapid social change, believing instead that
there is an accumulated wisdom in traditional customs and social institutions and
that these beliefs and practices should generally be preserved.!® The most famous
expression of this view was Edmund Burke’s critique of the French Revolution,
Reflections on the revolution in France, which warned of the dangers of radical
social and political change in the pursuit of abstract universal ideals.!! Conser-
vatives also tend to emphasise the importance of religion and religious authorities
in guiding individual behaviour. These features of conservatism all have important
implications for the role of the state, and they mean that the state may be justified in
passing laws that restrict individual freedom in order to preserve traditional beliefs
and practices.

British conservatism, which has been a particularly important influence on
Australian conservatism, was traditionally associated with a belief in the importance
of maintaining the power and prestige of the monarchy and the aristocracy. Although
they generally supported representative government, in the 18th century and part of
the 19th century there was also conservative hostility to expanding the franchise to
working-class men.!? Many British conservatives supported a role for the parliament
in restraining the power of the Crown, but this was not because of a commitment
to political equality so much as a commitment to a parliament that was made up of
an aristocracy whose rights would be protected against the Crown.!3 Conservative
thinkers such as Burke believed that society would function best if it were ruled
by a ‘national aristocracy’ of talented leaders, which, for the most part, overlapped
with the hereditary aristocracy, although there should be opportunities for talented
outsiders to join its ranks.!* Although modern conservatives support democracy,
some continue to draw attention to its drawbacks, including the tendency to neglect
the long-term interests of the community, giving priority to ‘the living and their
immediate interests over past and future generations’!®

8  Heywood 2004, 22-3.

9  Heywood 2004, 22.

10 Ball and Dagger 2004, 88-9. See also Edwards 2013, 34-5.
11 Ryan 2012b, 619-34.

12 Ball and Dagger 2004, 98-9.

13 Walter 2010, 56-7.

14 Ball and Dagger 2004, 94-5; Ryan 2012b, 629.

15 Scruton 2001, 45-8, quotation at 47.
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Another strand of conservatism is concerned primarily with preserving the
cultural traditions of the community. In Britain in the early 1800s, this ‘cultural
conservatism’ was originally concerned with protecting the traditional English way
of life against the Industrial Revolution and the rise of materialism, which many
believed was undermining traditional cultural practices and loyalties.!® Cultural
issues, including the effect of free market capitalism on human relations, continue
to concern some conservatives.!” But greater concerns, particularly among religious
conservatives in the USA, have been the movement away from the traditional
heteronormative family structure, challenges to traditional gender roles, a more
permissive attitude towards sex and the rise of the welfare state, all of which are
perceived to have led to an erosion of personal responsibility.'®

Transplanting conservatism to the Australian context inevitably involves some
variations from the British model because of key differences between Britain and
Australia. Most notably, in Australia, there were no existing European political
institutions to preserve, prior to the British invasion (the customs and traditions of
First Nations people were not understood and were violently opposed), and there
was no equivalent to an aristocratic class with landed estates. Nonetheless, in the
colonial period, conservative ideas were often espoused by many members of the
military corps and ‘free settlers, who often viewed themselves as more virtuous
than members of the colonies who had been transported as convicts as a result of
crimes committed in the UK. This attitude was reflected in proposals to establish
an Australian aristocratic class, drawing on this group of ‘respectable’ settlers who
would come to wield power and influence in the colonies:

there is no time to be lost, in establishing a body of really respectable Settlers -
Men of real Capital, not needy adventurers. They should have Estates of at least
10,000 acres, with reserves contiguous of equal extent. Such a body of Proprietors
would in a few years become wealthy and with the support of Government
powerful as an Aristocracy.'

Later, as the push for democracy gained momentum, some conservative opponents
drew explicitly on the French Revolution to warn of the dangers of democracy and
the rights of man:

When the meeting Wednesday last was told of the ‘indefeasible rights of man, a
doctrine was put forth equally dangerous, untrue and revolutionary; a doctrine
which if pushed to its practical consequences would unhinge the fabric of social
life, subvert the foundations of religion, order and morality, and substitute for the

16 Ball and Dagger 2004, 98.

17  For example, Scruton 2001.

18 Ball and Dagger 2004, 107-10.

19 John Macarthur, cited in Walter 2010, 40-1.
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pure flame of rational freedom, the strange and unhallowed fires of a relentless and
licentious anarchy ... The terrible example of the French Revolution, the example
of that nation which ‘got drunk with blood to vomit crime’, should teach all men
the dangers of these monstrous doctrines.?’

These quotations starkly illustrate the commitment to a society structured around
hierarchy rather than equality and the suspicion of democracy and inalienable rights.

Nonetheless, it is important to remember that conservatives during the colonial
period did support the need for checks on the power of the unelected governors
who ruled the colonies. In fact, John Macarthur led the ‘Rum Rebellion, which
saw the overthrow of a ‘tyrant, New South Wales Governor Bligh, in 1809.2! Most
conservatives came to support the principle of responsible government, but many
remained sceptical of democracy, supporting a number of measures that were
designed to limit the democratic character of the system. Property restrictions on
the franchise were one example of this - they were designed to restrict voting rights
to those with property. There was also another proposal to establish an Australian
nobility - derided as a ‘bunyip aristocracy’ by its critics - who would be the only
candidates eligible to run for election to the upper house.??

Some have also argued that a kind of Burkean conservatism shaped the
attitudes of many of the delegates attending the 1890s Federation conventions
that designed Australia’s Constitution.?* Although many of the delegates may have
rejected the label of ‘conservative, the debates in which they engaged demonstrated
‘a strong ideological predisposition ... to see that institutions should evolve out of
existing arrangements rather than being manufactured or constructed, a crucial
Burkean argument.?* Broadly speaking, this was associated with the idea that
Australia’s constitutional arrangements should be closely aligned to the British
model, which was believed to be characterised by flexibility rather than rigidity, but
with pragmatic institutional adaptations to reflect Australian conditions.

Conservatism has continued be a significant ideological force in Australian
politics since Federation. In parliament, the Liberal Party and its predecessors
have often been strongly influenced by conservative ideas (although, as its name
suggests, liberalism is also an ideological influence on the party, as will be discussed
in more detail in the next section). Liberal Prime Minister John Howard was a
staunch monarchist and drew on the ideas of Edmund Burke to argue against
Australia becoming a republic:

I take an unashamedly Burkean view. I do not support change because I am
unconvinced that a better system can be delivered ... Changing the Constitution

20 Editorial, Australian, 22 February 1842, cited in Walter 2010, 47.
21 Walter 2010, 40.

22 Walter 2010, 48-9.

23 See, for example, Chavura and Melleuish 2015.

24 Chavura and Melleuish 2015, 516.
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in such a fundamental way is not a play-thing of the ordinary cut-and-thrust of
Australian politics. We are dealing here with institutions affecting the long-term
political health and stability of the nation.?®

More generally, the desire to preserve political and cultural ties to Britain
has been one of the abiding features of Australian conservatism.?® For example,
one of the most controversial decisions made by Tony Abbott during his prime
ministership was the decision to introduce knighthoods in Australia and to award
one of these knighthoods to Prince Philip.?’ This decision reflected a conservative
desire to reintroduce an honours system based on the British model; a belief in
the value of hierarchy, apparent in the desire to establish a system of titles; and a
conservative attachment to the Crown, seen in bestowing the award on a member
of the royal family.

Conservative ideas have also figured prominently in debates over a range of
social issues and policies. For example, until the final decades of the 20th century,
Australia had a particularly strict censorship regime that aimed to place limits on
the literature and films that citizens were able to access to protect ‘Anglo-Saxon
standards’?8 The conservative viewpoint also came through strongly in debates over
the introduction of no-fault divorce and the decriminalisation of homosexuality.
More recently, the major opposition to marriage equality came from conservative
politicians and religious organisations. For example, former Prime Minister Tony
Abbott advocated a ‘no’ vote in the 2017 marriage equality plebiscite on the grounds
that it was ‘[t]he best way of standing up for traditional values, the best way of
saying you don't like the direction our country is heading in right now’?® Since
the late 1990s, conservative ideas have also been central to the ‘culture wars, with
conservatives opposing a variety of trends that they believe are undermining the
dominance of Christian values in Australia, particularly multiculturalism, cultural
engagement with Asia, and more critical accounts of Australian history that draw
attention to the violence of colonialism and its ongoing effects. The idea that it
is important to preserve Christian values in Australia was reflected in former
Liberal-National Coalition Prime Minister John Howard’s comment that ‘the life
and example [of Jesus Christ] has given us a value system which remains the
greatest force for good in our community’3

25 Howard, cited in Irving 2004, 95.

26 Melleuish 2015.

27  Safi 2015.

28 Moore, cited in Errington and Miragliotta 2011, 121.
29 Abbott, cited in Karp 2017.

30 Howard, cited in Johnson 2007, 199.
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Liberalism

Liberal ideas have also been highly influential in Australia. In fact, liberalism has
sometimes been viewed as the dominant ideology in Australian politics.3! There
are major differences between varieties of liberalism, but they are all committed
‘to individualism, a belief in the supreme importance of the human individual,
implying strong support for individual freedom’*? Linked to this, liberals are
opposed to the ideas of hereditary aristocracy and natural hierarchy that have often
been associated with conservatism. Rather, the liberal view is that citizens have an
equal moral status, meaning they are entitled to an equal set of rights.

A variety of implications flow from this core idea. First, liberals are opposed to
absolutism.*? The authority of the state - its right to exercise coercive power - is
not natural or the result of religious decree but only justified to the extent that it
has beneficial consequences for the lives of citizens. This idea, which most famously
found expression in John Locke’s Two treatises of government (1689), means that
state power is only justified to the extent that it ‘enable[s] the society to achieve
those limited goals that a political order enables us to achieve - the security of
life, property and the pursuit of happiness’>* In the liberal tradition, this view has
often been explained with reference to the idea that there is a (hypothetical) social
contract between citizens and the state. Although the idea of the social contract has
taken a variety of forms, it is usually understood to be a thought experiment that
begins by imagining what life would be like in the state of nature — a world without
the state apparatus. A flourishing and orderly society is assumed not to be possible in
the state of nature; hence liberals believe that individuals would agree to give up their
absolute freedom in the state of nature and establish the institution of government
(what we would now refer to as the state). This establishes the basis for citizens’
agreement to respect the state’s authority. In return, the state is obliged to maintain
order and protect citizens. However, under liberal forms of the social contract, there
are limits to the state’s authority: it must respect the core rights of citizens, and, if it
fails to do so, it loses its legitimacy and revolution may be justified.>

Linked to this is another core liberal idea: opposition to theocracy and support
for the concept of freedom of conscience.’® Throughout history, religious and
political authority have often been closely entwined, and it has been considered
legitimate for the state to force individuals to follow particular religious beliefs and
practices. Liberals are opposed to this idea, drawing a distinction between church
and state and emphasising the importance of freedom of conscience.’” This is often

31 For example, Rowse 1978.
32 Heywood 2004, 29.

33 Ryan 2012a, 28-30.

34 Ryan 2012a, 28-9.

35 Ryan 2012b, 488-91.

36 Ryan 2012a, 30-3.

37 Ryan 2012a, 31.
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linked to the concept of toleration, which holds that one should not interfere ‘with
beliefs, actions or practices that one considers to be wrong but still “tolerable” such
that they should not be prohibited or constrained.*® For example, the majority
of people in a community might regard a particular individual’s religious beliefs
as wrong and offensive. However, that individual should be free to practise their
religion without interference from the majority.

Although early liberals such as Locke defended relatively limited notions of
toleration by contemporary standards, subsequent liberal thinkers expanded the
scope of this principle. Most famously, in On liberty (1859), John Stuart Mill went
beyond freedom of religion and freedom of conscience, arguing for a more expansive
understanding of freedom of speech and freedom of action that was encapsulated by
the ‘harm principle. This principle held that ‘[t]he only purpose for which power can
be rightfully exercised over any member of a civilised community, against his will, is
to prevent harm to others’3® In the 20th century, liberals further developed these ideas
to argue against a raft of laws that were designed to enforce customary morality in
areas such as sexuality and censorship.*? As a result, contemporary liberals generally
think that a much wider range of practices should be tolerated.

Although most liberals endorse human rights and individual freedom, there
is great diversity in how different liberals understand these concepts. One of the
major distinctions is between classical liberalism and social liberalism.*! Classical
liberalism is generally associated with a belief in rights to life, liberty and property.
There should also be minimal government intervention in the economy, with the
emphasis instead on freeing up the market forces of supply and demand. This
means that the state should, for the most part, let producers and consumers make
their own economic decisions without the restrictions associated with heavy
government regulation, taxation, tariffs or other forms of interference. Key liberal
thinkers such as John Locke and Adam Smith are often viewed as falling within the
classical liberal tradition.*?

In the 19th century, a different form of liberalism began to emerge, described
variously as ‘social liberalism, ‘new liberalism’ or ‘modern liberalism’** Associated
with the work of J.S. Mill, L.T. Hobhouse and T.H. Green, social liberals drew
attention to the problem of poverty and argued that the state was justified in
assuming a more expansive role in the economy, intervening to provide more
benefits and services for citizens to help ensure that they are able to obtain the basic
necessities of life and to bring about equality of opportunity. This was justified with
reference to the liberal commitment to individualism and individual freedom. The
idea was that for individual freedom to be meaningful, individuals needed more
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than the absence of external interference with their actions; they needed a certain
level of material wellbeing to give them autonomy (i.e. control over their lives)
and the means to fully develop their capacities. This form of freedom has been
described as positive freedom, in contrast to the negative freedom (i.e. freedom as
non-interference) that was associated with classical liberalism,* and it provided a
justification for the emergence of the welfare state.

In the second half of the 20th century, another strand of liberalism emerged
that became known as ‘neoclassical liberalism’ (or ‘neoliberalisny’). Linked to the
work of EA. Hayek and Milton Friedman, among others, this approach argues
against the growing size of the welfare state on the grounds that it is undermining
self-reliance and individual responsibility, as well as distorting the market.*>
Rejecting the positive account of freedom associated with social liberalism,
neoliberals argue that liberals should return to their classical roots, advocating
minimal government and the free market.

These strands of liberalism have all had - and continue to have - a major
impact on Australian politics. During the colonial era, there was support for liberal
ideas, particularly in urban areas and among emancipists. Liberals often worked
alongside radicals, including those involved in the Chartist movement, to oppose
conservative proposals for the ‘bunyip aristocracy’ (see above) and push democrat-
isation through measures such as universal manhood suffrage.%® Liberal ideas of
equal citizenship were drawn upon in these debates. For example, as Daniel
Deniehy put it, ‘a just law no more recognises the supremacy of a class than it
does the predominance of a creed ... [T]he elective principle is the only basis upon
which sound government could be built’4

The division between different types of liberalism was also important in the
development of the Australian party system in the late 19th and early 20th centuries.
The two largest ‘parties’ (or perhaps more accurately, ‘groupings, given their
relatively loose organisational structures) in the first federal parliament were the
Protectionists and the Free Traders. As their name suggests, the Free Traders, led
by George Reid, were strongly influenced by the free market ideas of classical
liberalism.*® Reid associated free market liberalism with the idea of individual
freedom. He thought the free market was essential to economic and social progress
because it encouraged competition: ‘the great destiny of humanity lies in allowing
the genius for competition, for striving, for excelling, for acquiring, to reach its
uttermost latitude consistent with the due rights of others’*’

In contrast, the Protectionists held that the federal government should put
tariffs on goods being imported into Australia in order to protect local industries,
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giving them an advantage over international competitors. This went alongside
support for a range of other forms of government intervention in the economy that
were designed to prevent poverty and improve the lives of citizens.”® As the most
influential figure in the Protectionists, Alfred Deakin, put it:

Liberalism would now inculcate a new teaching with regard to the poorest in the
community, that all should have what was their due. By fixing a minimum rate of
wages and wise factory legislation, wealth would be prevented from taking unfair
advantage of the needy, and the latter would be saved from living wretched and
imperfect lives.”!

Ultimately, the position advocated by the Protectionists won out. With the
support of the Australian Labor Party (ALP), tariffs were introduced, along with
a range of other policies, including compulsory wage arbitration, which ultimately
meant that workers’ wages were relatively high compared to other countries. These
policies (along with other measures such as the White Australia policy, discussed
below) later became known as ‘the Australian Settlement’ and remained in place for
much of the 20th century.>? There were still major disagreements between political
actors over the extent of government intervention in the economy, and in the
postwar period some critics argued that the Australian welfare state was relatively
underdeveloped, having fallen behind other countries. Nonetheless, the broadly
interventionist approach associated with Deakin’s social liberalism had become
institutionalised, going on ‘to dominate Australian society and politics for the first
70 years after Federation’>?

By the 1970s, this approach came under challenge as neoliberal ideas became
increasingly influential in Australia. A variety of think tanks argued that the welfare
state had become too large and that there was a need to reduce government
intervention in the economy through tariff cuts, financial deregulation, industrial
relations deregulation, tax cuts and privatisation.>* The Australian economy was
perceived to be underperforming as it faced problems with stagflation (the
combination of stagnant economic growth and high inflation). The interventionist
economic ideas embedded in the existing framework, reflecting social liberalism,
were seen to have failed, and a broadly neoliberal approach was believed to offer
the solution.> These ideas did not fully reshape public policy in Australia until
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the Hawke-Keating Labor government held office (1983-96), bringing in a range
of policies that were heavily influenced by neoliberal ideas. It moved to phase out
tariffs, open the economy up to market forces by deregulating the financial system
and privatise major government assets. During this period, the Liberal Party, which
was in opposition, was racked by internal division between social liberals (known as
‘the wets’) and neoliberals (known as ‘the dries’) over the ideological direction of the
party. Ultimately, the dries won out on economic questions;*® the vast majority of
Liberal Party MPs now subscribe to a broadly neoliberal approach to the economy.

Beyond the economy, liberal ideas have also been important in a range of
other domains. In particular, a number of the major social reforms that occurred
in Australia in the postwar period, including the introduction of no-fault divorce,
the decriminalisation of homosexuality and a loosening of the highly restrictive
censorship regime, were influenced by Mill’s ideas about individual freedom. The
political system has also been shaped by liberal ideas about limited government,
with a variety of mechanisms - including an entrenched Constitution, judicial
review, strong bicameralism and federalism - in place to disperse the government’s
power and reduce the risk that it will infringe citizens’ rights.

Socialism and social democracy

Socialist ideas have also been important in Australia. Socialism is a particularly
difficult ideology to define because of the many different types of socialism that
exist; nonetheless, most accounts of socialism reflect a commitment to principles
of egalitarianism and community.>” The socialist commitment to egalitarianism
involves a more radical understanding of equality than the idea of equal citizenship
or equality before the law, requiring a higher degree of equality in the standard of
living individuals enjoy (going as far as equality of outcome on some accounts). The
commitment to community (or solidarity) reflects the idea ‘that people care about,
and, where necessary and possible, care for, one another’®® As both these principles
suggest, a socialist society is supposed to lack the social division and competition
that tends to characterise life in a liberal capitalist society.

Despite the importance of egalitarianism and community in socialist thought,
the most influential socialist thinker, Karl Marx, did not explicitly draw on these
ideas in his mature work. Instead, Marx put forward a ‘scientific account of
socialism based on the idea that politics and history are driven by the conflict
between different classes, with this conflict in turn reflecting the nature of the
economy and its level of technological development. In a capitalist economy, the
central conflict is between the bourgeoisie (the capitalist, property-owning class)
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and the proletariat (the working class who are forced to sell their labour to survive
because they do not own property). In contrast to the positive view of the market
associated with classical liberalism, which tends to view workers as free and equal
in a capitalist society, Marx argued that the proletariat are, in reality, exploited
by the bourgeoisie because they are not paid the full value of their labour.>® This
leads to the impoverishment of the working class. Over time, wealth will become
increasingly concentrated and the proletariat will increase in size. This ultimately
makes it possible for the proletariat to take control of the state and overthrow
capitalism.%® In its place, they will institute a transitory socialist stage, and ulti-
mately communism, which marks the final stage in human history. Marx did not
provide a detailed account of what communism would entail, but it would involve
the abolition of private property and freedom from exploitative market relations
and wage labour. Society would operate on the principle of from each according
to his ability, to each according to his needs’®! Marx believed that this account of
history was ‘scientific’ and that communism was inevitable, in contrast to the many
alternative, ethically driven accounts of socialism, which he derided as ‘utopian.
What unites Marx’s account of socialism with these ‘utopian’ variants is a shared
opposition to the dehumanising effects of free market economies on human beings
and support for ‘the idea of production for social purposes.?

Socialists have also disagreed over how the transition to socialism is likely to
occur. Revolutionary socialists believed that a revolutionary takeover of the state
was necessary to overthrow the bourgeoisie. Other socialists believed that reform
could occur through democratic means if democratic socialist or social-democratic
political parties could contest elections, win government and then use the power of
the state to institute socialism. Although the term ‘social democracy’ was originally
used to refer to political parties advocating the democratic route to socialism, over
time it has come to be associated with a much less radical approach. Instead of
winning government to overturn capitalism and bring about full-blown socialism,
social democracy now generally means a capitalist economy with a strong welfare
state in place that provides a generous level of benefits and services to citizens
(such as unemployment benefits and universal health care), thereby ensuring a high
level of social protection for workers (and others), a higher degree of equality of
opportunity and a lower level of inequality in income and wealth. In other words,
‘it stands for a balance between the market and the state, a balance between the
individual and the community’®3

Both socialism and social democracy have been longstanding influences in
Australian politics. In the late 19th century, key socialist works by Marx and Engels
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and by ‘utopian’ socialists such Edward Bellamy, William Morris and others were
being read by both workers and the urban intelligentsia.®* There were also reading
groups to discuss Marx’s Capital, and socialist newspapers and journals. This climate
contributed to the development of the ALP in the 1890s, although the relationship
between the ALP and socialism is complicated and controversial. Key figures within
the Labor Party certainly endorsed socialist ideas and used the term, while making
clear that it should be achieved through electoral victory and gradual reform rather
than revolution. As Labor MP (and later prime minister) Billy Hughes said in 1910:

The belief that socialism can be achieved by any coup ... can only be entertained
by those who fail utterly to understand not only what Socialism is, but what those
factors which make for change are ... Socialism will replace individualism because

it is fitter to survive in the new environment.®

This comment reflects the commitment to the electoral route to socialism
and the sense that history was on the side of socialism. However, the kind of
socialism that most figures within the Labor Party endorsed fell short of the Marxist
ideal. This is reflected in the qualified nature of the Socialist Objective the Labor
Party adopted as part of its platform in 1921, which committed the party to ‘the
socialisation of industry, production, distribution and exchange, but not if this
property was ‘utilised by its owner in a socially useful manner’®® Labor’s commit-
ment to socialism was perhaps best seen in its support for government ownership,
at least until the 1970s and 1980s, but this fell well short of major government
control of all key industries. Often Labor’s policies in office seemed to be closer
to the goals of social democracy in its more moderate form, which focused on
building the welfare state to provide greater security for citizens and to reduce
levels of inequality. These more moderate social-democratic objectives overlap to a
significant extent with social liberalism, so it is not surprising that Labor was able
to work effectively with the Protectionists in the early years after Federation to put
in place core elements of the Australian Settlement, including wage arbitration.

Socialist, particularly Marxist, ideas have also had a powerful influence on
political thinkers and organisations outside parliament. The most obvious example
was the Communist Party of Australia; however, there are other groups, such as
the Socialist Workers Party and more radical trade unions, that have also had an
important presence as socialist activists. Socialist writers and academics have a
long history in Australian intellectual life and have often been influential critics of
the policies and ideas put forth by Australia’s major political parties. One of the
recurring criticisms in this literature has been of the Labor Party for remaining
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committed to capitalism and adopting policies that benefit businesses more than
the working class.®”

Labourism

Lastly, it is important to acknowledge another distinct — and perhaps distinctively
Australian - ideological influence on Australian politics. This is the ideology of
‘labourism; which ‘in its traditional guise, sought a Labor government charged with
the duty of managing the economy for the benefit of wage earners’®® Labourism
does not draw its inspiration from socialist ideas, even in the watered-down way that
modern social democracy does. It is broadly supportive of a market economy and
electorally pragmatic, focusing on making sure that Labor governments are elected
and that they are able to bring in policies that are in the interests of the working
class, ‘making the market work more efficiently and fairly’®® Up until the late 1960s,
this meant support for ‘industry protection, restrictive immigration policy, and
compulsory arbitration’’? Labourism also differed from social democracy in
supporting a smaller welfare state, emphasising targeted and means-tested forms of
welfare support rather than the universal forms of social provision that are often
associated with social democracy. Labourism has been a major influence on the ALP
throughout its history, and although it has moved away from many of the traditional
labourist policies in recent decades, an emphasis on electoral pragmatism, a broadly
supportive attitude towards a market economy and support for targeting and means-
testing welfare payments remain important to contemporary Labor.

Nationalism and exclusion

Australian politics has also been influenced by a number of other ideas that cut
across and interact with many of the ideologies discussed above. Foremost among
these is nationalism. A nation is an ‘imagined community’ into which one is born,”!
and often those who belong to such a community are believed to share certain
characteristics. Nationalism is the idea that ‘people who share a common birth -
who belong to the same nation - should also share citizenship in the same political
unit, or state’”? The development of Australian nationalism is generally traced to the
second half of the 19th century. It was associated with a growing sense that there
was a distinctive Australian identity characterised by egalitarianism, mateship and
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distrust of authority.”® This sense of nationalism was linked to the growing desire
for greater independence from Britain and to the ‘progressive’ policy measures
associated with the Australian Settlement, which were supported by social liberals
and the labour movement, particularly labour market regulation.

However, the egalitarianism and mateship associated with Australian national-
ism for the most part applied to white men. Australian national identity embodied
‘a specific model of masculinity - the Lone Hand or Bushman’ - that excluded
women.”* First Nations people were also excluded, being denied the formal rights
and status associated with equal citizenship until well into the 20th century, and
migration was restricted to ‘white’ races through the White Australia policy. The
latter policy was a core part of the Australian Settlement, enjoying support across
the mainstream ideological spectrum. Speaking on the Immigration Restriction Bill
1901 (Cth), which introduced the policy, Alfred Deakin famously stated that “[t]he
unity of Australia is nothing if it does not imply a united race’”> The 1905 federal
Labor Platform called for ‘[t]he cultivation of an Australian sentiment based on the
maintenance of racial purity’’¢ Thus, although nationalism was linked to relatively
progressive policies in some areas, it was also infused with both sexist and racist ideas.

It is important to emphasise that racism predated the emergence of Australian
nationalism. In fact, it has been at the heart of Australian politics since 1788. Britain
colonised Australia without the permission or authorisation of the First Nations
people, who had occupied the land for tens of thousands of years and whose own
ways of life and systems of government were violently displaced. One of the ideas
underpinning this colonisation and violence was racial hierarchy - the idea that
some races are inherently superior to others.”” Indigenous peoples were treated and
depicted in dehumanising ways by the colonists, and the idea that they were the
‘lowest race in the scale of humanity’ appears to have been very influential.”® In the
second half of the 19th century, Social Darwinism emerged as the dominant way of
thinking about race, linking racial hierarchy to the idea that there was a constant
conflict between races and that ‘the fittest and the best’ would ultimately survive,
while the others would die out.” The legacy of these ideas was policies of violence
and oppression towards First Nations people, and assimilation, which assumed
that First Nations cultures would eventually die out. These ideas also shaped the
development of Australian nationalism. As Marilyn Lake has put it, “The project
of progressive reform was imbued with settler colonialism’s “regime of race”, which
informed the ascendant politics of “whiteness”.8
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The dominance of sexism and racism in Australian political thought was
challenged by women, First Nations people and people of colour. Key thinkers
challenged their exclusion from accounts of Australian national identity and called
on ‘progressive’ thinkers to apply their ideas more consistently. For example, suff-
ragists such as Rose Scott appealed to Australian patriotism to argue that the right
to vote should be extended to women,8! while later feminist activists drew on the
‘enabling state of social liberalism’ in their fight for gender equality.3? First Nations
thinkers have also drawn on social liberal ideas, calling for equality and freedom to
be extended to all people. An early example of this was the Australian Aboriginal
Progressive Association, which formed in 1924 to fight for equal citizenship for
First Nations people.3? These ideas played a role in helping achieve equal citizenship
(at least in a formal sense) for women and First Nations people and an end to a
racially discriminatory immigration policy. However, there are also significant and
ongoing disagreements among these groups over political ideas. In particular, many
thinkers have argued that there is a need to move beyond a liberal framework to
achieve gender equality for women?®* and justice for First Nations people.®> It is
also clear that, although mainstream politicians now (generally) profess to support
gender equality and racial equality, this is not always reflected in their policies or
rhetoric, as illustrated by Australia’s treatment of (primarily non-white) refugees
who arrive by boat, the demonisation of Muslims and scare campaigns against
African migrants. Combined with the persistence of violence against women, First
Nations people and people of colour, this highlights that sexism and racism remain
major problems in Australia.

Before concluding, it is important to note another, different type of bias that
is held by most of the ideologies explored in this chapter. For the most part, these
ideologies all operate within a broadly materialist and anthropocentric paradigm.
In other words, they focus on the wellbeing of human beings, often to the exclusion
of non-human animals and of environmental sustainability. One of the marked
features of public life in Australia in the last few decades is the way in which
Green political thinkers have drawn attention to this bias and brought new issues
onto the mainstream political agenda. As one of the key figures in the Australian
environmental movement put it:

Green politics does not accept the philosophical dualism which underpins modern
industrial society (mind/body, humanity/nature, boss/worker, male/female) nor
that of the traditional left (class struggle and class war leading to a classless
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society). Instead, it presents the goal of a society where people live in harmony
with each other and with nature.®®

Australian activists and political thinkers have also challenged the animal/human
dualism, questioning the human tendency to treat animals as mere instruments
for advancing human wellbeing. The work of Australian ethicist Peter Singer has
been particularly influential in this area.8” Singer’s argument for animal liberation is
based around the idea that what ultimately matters is whether an animal is sentient
- not the species to which they belong. Promoting the happiness and preventing the
suffering of any sentient being should be our primary ethical concern. This means
that human beings need to radically rethink their treatment of non-human animals.
This represents a further challenge to the assumptions that underpin the political
ideologies that have long dominated in Australia.

Conclusions

This chapter has introduced some of the major ideologies that have shaped - and
continue to shape — Australian politics. It has outlined the Western ideologies of
conservatism, liberalism, socialism, social democracy and labourism, explaining
their key ideas and discussing the ways they have influenced Australian politics.
It has also highlighted some of the common ideas that cut across many of these
ideologies, particularly relating to nationalism, race, gender and human dominance
over the rest of the eco-system. Although much more could be said on each of the
positions discussed here, this brief overview challenges the view that Australian
politics is bereft of ideas and illustrates — for better and worse — the diversity of
Australian political thought.
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The executive is one of the three branches of government, alongside the legislature
and the judiciary. As the name suggests, its function is to execute laws and
regulations. In Australia, the executive is the part of government containing the
prime minister, Cabinet, ministerial offices and the head of state, the governor-
general. Thus, while our first thought might be that the executive is ‘the prime
minister, it is in fact a collection of institutions that are bundled together, with
complementary, and sometimes competing, responsibilities.

In a modern state, the ‘executive’ cannot govern alone - it is bound to other
institutions. Depending on the exact nature of the regime (democratic/authoritarian
or presidential/parliamentarian), the executive may be constrained by some insti-
tutions (e.g. the judiciary), dominant over others (e.g. the bureaucracy) and possibly
even co-equal with some (e.g. the legislature in a presidential system). However,
the principal relationship that defines how political scientists classify regimes is
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the executive-legislative relationship. In this chapter, we will first consider how
executive regimes can be classified across the world and then examine Australia in
depth.

Executive-legislative regimes

Historically, executive power grew out of a monarch’s governing councils and the
administrative machinery through which they ruled. We can still see evidence of
this in the UK, where the lord chancellor - a role that was created 1,400 years
ago to manage the monarch’s correspondence — was the name for the minister of
justice until 2005. Different approaches to tradition and modernisation mean that
the precise organisation of executives can be idiosyncratic, though there are broad
patterns across different executive regimes.

In the modern world, monarchs have either been replaced by presidents
(presidential regimes) or their powers have been displaced and taken up by parlia-
ments (parliamentary regimes). Exactly how monarchical power was translated
into modern (democratic) governance is important for how government insti-
tutions are organised and how decisions are made. These rules matter for how
power is distributed across government and, in democracies, how citizens hold
their governments to account.

In democracies, what makes presidential regimes distinct is the fact that the
legislative and executive branches are separate and receive mandates through
separate elections. Presidents are not directly accountable to their legislatures, nor
do they sit within them. In turn, presidents have limited capacity to directly
influence legislatures, just as legislatures have constrained capacities to limit the
actions of presidents. Once elected, the president selects her executive, who will
help to run her government; members of the executive are usually recruited from
outside of the legislature. The president is also both the head of state and the head
of government.!

By contrast, in parliamentary regimes only one mandate is sought from the
people, when they elect the legislature. The executive (or just ‘the government’)
is then formed from within this legislative pool. The party or coalition of parties
that can command the greatest (or most stable) number of parliamentary seats
has secured the ‘confidence’ of the chamber and forms the government. Members
of the executive in parliamentary systems retain their positions in the legislature;
they are both legislative representatives and ministers of state. They are able to
directly influence, and even dominate, the workings of parliament. But they are
also directly accountable to parliament. In fact, the (executive) government’s very
survival rests on its ability to retain a majority (or confidence) within parliament.

1 Lijphart 1999.
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This distinguishes parliamentary regimes from presidential systems, in which a
government cannot be dissolved with a legislative vote.

While prime ministers may be influential in the selection of ministers, they
may not enjoy an absolute right of appointment. Instead, appointments depend on
a combination of (1) convention, either within political regimes or parties, and/
or (2) raw numbers, such as when a coalition of parties forms government and
ministerial positions must be negotiated between partners. Finally, while the prime
minister is the leader of the government in parliament, she is not the head of state.

Hybrid systems

To make matters more confusing, the executive-legislative systems of some
countries are hybrids: either semi-presidential or semi-parliamentary systems.?
Semi-presidential systems (e.g. France) are similar to presidential systems, but with
some parliamentary characteristics. The president and the legislature are separately
elected, and the parliament appoints the prime minister. In this model, presidents
and prime ministers share executive powers, and the actual practice of politics can
be significantly shaped by whether or not the president’s party has a majority in the
legislature.

Recently, some scholars have argued that we should recognise the existence of
semi-parliamentary systems.? Semi-parliamentary systems resemble parliamentary
systems, but the way the legislature and the executive relate to each other means
that the upper and lower chambers can pursue different democratic aims. Put
another way, semi-parliamentary systems are executive-legislative systems where
the legislature is divided into two equally legitimate parts, but the survival of the
executive only depends upon the confidence of one part of the legislature. In
Australia, only the lower house must supply confidence for the Cabinet. The Senate,
which has near equal powers, can and does align itself to different democratic
aims.* This makes it different from parliamentary systems like the UK and Canada.
It also may go some way to explaining why conflicts between the House and the
Senate endlessly circle around whether or not the Senate’s use of its constitutional
powers is legitimate. It is!®

In authoritarian or semi-authoritarian regimes, we may recognise the insti-
tutional features of the democratic executive-legislative regimes described above,
but the essential practices, norms and beliefs that sustain them may be absent,
changing the nature of governance again.

Duverger 1980; Ganghof 2017.
Ganghof 2017.

Ganghof, Eppner and Pérschke 2018.
Taflaga 2018.
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The Australian executive

The fact that Australian states were British colonies ensured that the design of
Australias executive governance was lifted from Westminster. The relationship
between the executive and the legislature developed differently in England,
compared with its main European rivals. England’s early development of a taxation
system during the Hundred Years War (1337-1453) and the assertion by the lords
of their rights in the Magna Carta (1215) meant that the English Crown could not
ignore parliament as continental monarchs did. In fact, they needed parliament to
pay for their armies. England’s adoption of Protestantism during the Reformation
further empowered the parliament over the King’s other great rival for power, the
church.

The tension between monarch and parliament became horrendously violent
during the English Civil War (1642-51), and pressure again built up during the
1680s, resulting in the Glorious Revolution of 1688. The Glorious Revolution saw
a dramatic but peaceful rebalancing of power between the Crown and parliament
within England, but led to wars in Ireland and later in Scotland. After the
revolution, the monarch could not raise any taxes without parliamentary consent.
Another unforeseen consequence of this revolution was that the heir to the British
monarchy became the German elector of Hanover, George I. During the reign
of the ‘foreign’ Hanoverians, the role of the monarchs ‘minsters’ became ever
more important. The effect was to entrench parliamentary government and slowly
transfer the direct application of the monarch’s powers to his ministers, who ran
his government. Yet this transfer was slow because the King and his aristocratic
supporters retained control over access to parliamentary seats until successive
democratic reforms during the 19th century. To this day, the Australian prime
minister and the Australian government derive their authority from the Crown - it
is Her Majesty Queen Elizabeth II's government.®

Responsible government

When the practice of ‘modern’ British government was first described in the 1860s
by the English journalist Sir Walter Bagehot, he characterised the monarchy as the
‘dignified’ part of government and the exercise of partisan power in Cabinet as
the ‘efficient’ part.” Politics at the time was not dominated by political parties as
we understand them today. Therefore, it was not uncommon for governments to
collapse and new governments to form without an election. If a government should
fall, it was the duty of the premier/prime minister to advise the monarch, or in
Australia’s case the governor, who might be able to form another.

6  Norton 1981.
7  Bagehot 1963.
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When the Australian colonies sought self-government in the 1850s, this meant
‘responsible government’ as practised in Westminster. Responsible government
means that the executive must be formed from within the legislature and is respon-
sible to the legislature. Responsibility is twofold: the executive (the government,
or more specifically the Cabinet) is collectively responsible to the legislature and
each individual minister is also responsible to the legislature. The implication is
that if the executive loses the confidence of the legislature, it must resign. Losing
the confidence of the parliament is not the same as losing a vote on a single
piece of legislation. In that case, it would be up to the government to decide if
it could reasonably continue or run the risk of a failed motion of no confidence.
In contemporary Australian politics, this is rare because of party discipline and
because governments have enjoyed majorities in the House of Representatives.
However, the recent hung parliaments in 2010-13 and 2018-19 have demonstrated
that this institutional design is still potent, despite decades of dormancy.

Modern Australia differs from the UK because at Federation the decision
was made to borrow features from the USA and Switzerland. Australia not only
became federal, it also became meaningfully bicameral, creating a very powerful
second chamber, the Senate.? These institutional differences have proven important
for shaping how the executive relates to the legislature and what powers it can
exercise. As noted, the Senate has near equal powers to the House. Since the
mid-1960s, governments have had their legislative programs thwarted by the Senate
and, more often, have been forced to adopt changes to their policy programs.
However, loss of confidence by the Senate does not see the defeat of the government
- the government rarely enjoys a majority in that chamber. This is because the
executive is only responsible to, and must retain the confidence of, the House of
Representatives. It is for this reason that some scholars argue that Australia is ‘semi-
parliamentary’ or ‘not parliamentary’’

The governor-general

The governor-general acts as the Queen’s representative in Australia, as outlined
in sections 61 to 64 of the Constitution. The governor-general and her Executive
Council appear both powerful and dominant. Indeed, you might be forgiven for
thinking the governor-general is the most important institution in the Australian
executive. After all, no election can be held and no law can come into force unless
assented to by the governor-general. The governor-general also has the power to
withdraw the commission and terminate appointment of the government - and
Sir John Kerr did so in 1975. But, in practice, the post is largely ceremonial and
‘dignified. The powers of Crown authority are now exercised by the prime minister

8  Galligan 1995.
9  Bach 2003.
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and her Cabinet and, by convention, the governor-general is obliged to follow the
advice of her ministers.

The prime minister

First among the monarch’s ministers, the prime minister is not mentioned in the
Australian Constitution. The prime minister is the chief executive who leads the
government in the executive and in the legislature. In the executive, the prime
minister is the head of the Cabinet and can draw on the resources of her own
department (Prime Minister and Cabinet [PMC]). Through her ministers, the prime
minister is indirectly responsible for all the actions of her government. But, as
we shall see, this principle doesn’t translate neatly into practice.!® Finally, prime
ministers have the power to ask the governor-general to dissolve parliament, and in
recent times prime ministers have asserted their power to declare war.

Today, the prime minister is also the leader of a formally organised political
party and, by convention only, drawn from the House of Representatives. The
evolution of political parties and their impact upon legislative politics has influ-
enced the practice of the prime ministership. The prime minister has either large
or total discretion in selecting her Cabinet and has the luxury of relying on strong
party discipline when advancing her program in the legislature. Further, prime
ministers will bring this partisan perspective, and their responsibilities as a partisan
(party) leader, to virtually all aspects of the prime ministerial role.

Powers of the prime minister

We can see that the explicit power and, even more so, the potential influence
of the prime minister extends from the executive and the bureaucracy to the
legislature and to her own party. It is no surprise then that the role of the prime
minister is poorly defined in Westminster systems like Australia. Few specific
rules, laws or handbooks of practice have been written about the role. Instead,
roles and responsibilities are in part a product of tradition and convention and in
part a product of the prime minister’s own creativity. A prime minister’s capacity
to exercise all of this power is influenced not only by the official rules, or even
conventions, but also by other political actors’ perceptions of her power. Strong
prime ministers may expand their role into new domains or appropriate powers to
themselves that were previously executed by other ministers, actors or institutions.
They can do this because the role is not codified and in circumstances where other
actors’ perception of the prime minister’s personal authority is high enough to
overcome internal resistance.

10 Jennings 1966.
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Since the late 1970s, there has been an ongoing debate about the nature of
prime ministerial power. In Australia, as in other Westminster countries, much of
this discussion has focused on the ‘presidentialisation” of the prime ministership.!!
Indeed, there is a growing discussion of the ‘presidentialisation of politics’ more
generally.!? Presidentialisation is centralisation of power in the hands of prime
ministers (or party leaders) and emphasis on leaders over ministerial (or party)
teams. However, given what we have learnt about the nested nature of (semi-)-
parliamentary executives, we might instead want to think about this puzzle in terms
of what powers prime ministers actually exercise. If we compare prime ministers to
presidents, we could conclude that even though presidents may have more formal
(written down) powers, prime ministers in reality have more effective powers.!?
After all, prime ministers are meaningfully influential across multiple government
institutions. Presidents may wish they were prime ministers!

Cabinet

Cabinet originates from the King’s ‘Privy Council, or private group of councillors.
However, as parliamentary power asserted itself over the Crown, the King’s
counsellors also had to hold a seat in one of the parliamentary chambers. At first,
this was a useful means to exert direct influence over the parliament to ensure the
‘right’ outcome, but eventually it became an essential prerequisite for selection into
the monarch’s ‘Cabinet’ The modern prime minister would be the most important
of these monarchical advisers (Cabinet ministers), running the government on
behalf of the Crown. Just like other political institutions Cabinet’s functions and
relative importance have changed over time.

Cabinet is both an administrative and a partisan forum. This team of rivals
(even enemies) is responsible to the parliament but also to their party room. A
key principle of Cabinet government is collective decision making or ‘collective
responsibility. Cabinet is a deliberative body, where frank discussions about policy
proposals, spending and administrative decisions and political strategies are
undertaken.

As prime ministers have historically served at the pleasure of their parties, it
is essential for prime ministers to meet with their colleagues frequently and for
Cabinet to discuss the most difficult issues facing the government. Once a decision
has been made by the Cabinet, all members agree to support the decision - this
is known as ‘Cabinet solidarity’ In this sense, we might think of Cabinet as a
‘corporate person’ because it collectively comes to a decision and then speaks with
one voice to the parliament and the people.

11 Kefford 2013.
12 'Webb and Poguntke 2005.
13 Dowding 2013.
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Cabinet makes up the most senior ministers that are responsible for executing
government decisions. As the size of the state has expanded, so too has Cabinet.
In Australia, both citizens’ increasing expectations of the services that the state
ought to provide and the accrual of powers from state governments to the federal
government has seen the expansion of the size of the federal Cabinet. We can
observe this by considering the nine Cabinet portfolios from 1901, compared to the
legal maximum of 30 (currently 23 in Cabinet, seven in the outer ministry) today
(see Table 1).

To encourage strong internal debate, but also to shield members of the Cabinet
who disagree, all Cabinet deliberations are held in secret. It is for this reason that
Cabinet leaks are considered so serious — they signal disloyal dissent from the heart
of government. It is not the dissent that is disloyal, but the act of exposing private
conversations, undermining the secrecy that keeps Cabinet debates robust. Indeed,
members of the Cabinet that feel they cannot publically support the Cabinets
collective decision must resign.!4

Like several other aspects of Westminster executives, what happens in Cabinet
is largely governed by convention. Prime ministers chair Cabinet and decide how
it will function. Issues are placed on the agenda and submissions supporting or
opposing a policy idea, spending proposal or line of political attack are circulated
beforehand. Smaller subcommittees of Cabinet may also meet to deliberate on
specific policy domains. Some of these smaller committees, such as the Expenditure
Review Committee, make recommendations on spending in the budget and are
consequently very powerful. Exactly how many and who sits on these smaller
subcommittees is determined by prime ministerial discretion.!®

Precisely how submission processes work and how the debate is conducted is
subject to prime ministerial preference. It may seem trivial, but how easy it is to
raise issues, how those conversations are controlled and how welcome discussion is
has important implications for how decisions are made and their overall quality.

Australia has seen many Cabinet configurations and styles, which reflect the
political principles of parties and the personalities of prime ministers. At the
extremes, we have the Whitlam government’s (1972-75) inclusive but unruly 27-
strong Cabinet. This oversized Cabinet was the product of Labor’s long years in
opposition and reflected the party’s democratic ethos. But having so many people in
the room added to the chaotic nature of that government’s administration. Another
extreme relates to workload — Malcolm Fraser’s (1975-83) Cabinet undertook
an exhaustive workload, considering a large number of matters without formal
submissions. One of the reasons Fraser’s Cabinet spent so much time in debate
was that ministers brought more matters to Cabinet for collective decision making,
rather than making decisions themselves. By contrast, the Hawke Cabinet

14 Department of the Prime Minister and Cabinet 2018.
15  Weller 2007.
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Table 1 Cabinet portfolios in 1901 and 2019

Cabinet portfolios in 1901

Cabinet portfolios in 2019

Prime Minister and External Affairs
Treasurer

Trade and Customs

Home Affairs

Attorney-General

Defence

Post-master General

Minister without portfolio (x2)

Prime Minister; Public Service

Deputy Prime Minister; Infrastructure and
Transport and Regional Development

Treasurer
Indigenous Australians

Water Resources, Drought, Rural Finance,
Natural Disaster and Emergency
Management

Population, Cities and Urban Infrastructure
Finance

Agriculture

Foreign Affairs; Women

Trade, Tourism and Investment
Attorney-General; Industrial Relations
Health

Home Affairs

Communications, Cyber Safety and the
Arts

Education

Employment, Skills, Small and Family
Business

Industry, Science and Technology
Resources and Northern Australia
Energy and Emissions Reduction
Environment

Defence

Families and Social Services

National Disability Insurance Scheme;
Government Services

Source for 2019 portfolios: Parliament of Australia 2019.
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(1983-90) was known for its strong debating culture, and Hawke was considered a
good chair.

Ministers

As government has become more complex, the number of functions it undertakes
has required more ministers (see Table 1). Menzies split the ministry into the
Cabinet (12 members) and the outer ministry (10) by convention in 1956. Whitlam
at first overturned this practice, but later formalised an ‘inner” and ‘outer’ ministry
because of the difficulties he faced in managing his oversized Cabinet. The Hawke
government moved to a portfolio system, which made the executive more clearly
hierarchical. Cabinet ministers would oversee large portfolio domains, like defence,
and be assisted by outer (assistant) ministers who would have responsibility for
a specific domain within the portfolio, such as veterans’ affairs. Several ministers
could work within one portfolio because the prime minister would outline their
specific responsibilities in charter letters. Outer ministers would only attend
Cabinet when matters directly relating to their portfolio were discussed. Reforms
in 1987 also added a third tier: parliamentary secretaries (junior ministers), who
support ministers or the prime minister but are not formally sworn in.

Ministers are formally delegated power via the Crown in section 64 of the
Constitution, but in practice via the prime minister. Ministers are responsible for
making decisions and administering their departments. The functions ministers
undertake are varied and include administrative and partisan aspects:

« administering their department

« designing and announcing policies and government decisions

« introducing and shepherding legislation through parliament

« implementing and enforcing legislation, policy programs and regulations

« advocating for and educating the public about government decisions

« managing appointments to government posts and statutory authorities within
their portfolio (e.g. High Court judges, telecommunications ombudsman or
ambassadors)

« making discretionary decisions (e.g. the right of immigration ministers to
overturn visa decisions made by their department)

o establishing inquiries

« submitting to and responding to scrutiny of their and their department’s
activities by parliament, the media, statutory authorities (where relevant) and
the public.

However, in contemporary politics, the prime minister is likely to have a
significant influence over many of the functions listed. In complex policy areas,
multiple ministers may try to co-ordinate their actions across government. Some
functions of the executive are beyond the scope of a single minister, including:
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o the overall co-ordination of government

o designing, shepherding and implementing the budget

« negotiating with the states and managing the Council of Australian
Governments (COAG)

o waging war

« responding to disasters.

Recall that under responsible government, ministers are individually respon-
sible to parliament for the actions of their departments. Ministers may be subject
to questioning in parliament, but this obligation does not extend to parliamentary
secretaries. Ministers can also be held to account through parliamentary committee
activities, statutory authorities such as the Australian National Audit Office,
Freedom of Information requests and, in the most extreme cases, royal comm-
issions. Should a minister lose the confidence of the House due to maladministration
within her department, she may resign. Far worse is losing the confidence of her
party room or her prime minister. In the best case scenario, a minister may be
quietly eased out at the next Cabinet reshuffle; in the worst, she may face the
ignominy of being sacked. Individual ministerial responsibility is a principle
underpinned by norms and practised as convention, and is therefore open to
interpretation. Further issues of accountability are discussed below.

Ministerial selection

Chief executives (in Australia, prime ministers) have a large say in ministerial
selection, but they do operate under constraints. In Australia, the principal
constraints on prime ministers relate to party and strategic considerations. In
other executive-legislative regimes, constitutional considerations, such as the way
prime ministers must negotiate appointments with presidents in semi-presidential
systems, may also be important. Before the election of Kevin Rudd in 2007, Labor
prime ministers were unable to directly select their ministry. Instead, Labor leaders
had the power to allocate portfolios among candidates either elected by the caucus
or approved by a smaller advisory committee. However, even where prime
ministers enjoy full powers to hire ministers, they often consider representational
constraints, such as state (well accommodated) and gender (poorly accommodated)
balance. In Australia, party considerations include factional alignment and an
appropriate balance between parties in a governing coalition. Strong party
discipline, the role of factions, the small selection pool and the emphasis on
relatively even state representation mean that Australian prime ministers are more
heavily constrained than they appear at first glance.!®

16 Dowding and Lewis 2015.
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On face value, we might think that prime ministers only want the best
performers as ministers. Yet, strategically, prime ministers need a mix of skills
within Cabinet - some ministers to drive policy agendas, others who can act
as steady hands. Then there are those who cannot be ignored because of their
ambition or other party reasons, even if they lack the skills that make strong
ministers. Some ministers may be appointed solely as a reward, to secure loyalty or
to keep enemies under close observation.

Managing the executive

A minister is a partisan and temporary head of department. Ministers only serve
as long as the prime minister retains their services and their government survives.
By contrast, the bureaucracy is the non-partisan and permanent institution that’s
purpose is to serve the government by offering advice and transforming executive
will into reality.

In short, ministers — the principal actors — delegate their authority to their bur-
eaucracies — their agents. But, in practice, it is not that simple. The principal-agent
problem between ministers (principals) and bureaucrats (agents) is one of infor-
mation asymmetry. Even though ministers are in charge, the bureaucrats that
serve them are often more expert and more experienced; through this information
asymmetry, bureaucrats can have a greater influence on the eventual outcome.!”
One reason for this is that opposition is only partial preparation for government,
offering no experience in running a large organisation like a government
department. In cases where information asymmetry is large and a minister is
uncritical, that minister may even be considered ‘captured’ by the bureaucracy.

Politically appointed staff

In Australia, the 1970s saw growing complaints by both major parties that the
bureaucracy was insufficiently ‘responsive’ to the (partisan) needs of ministers.
Similar complaints were repeated in other countries. Politicians identified two
problems. First, governments felt that an overly powerful bureaucracy diluted
ministers power to implement the political mandate they had secured at the
election. Ministers were outnumbered in ministerial offices and lacked their own
(partisan) sources of advice. Second, a non-partisan bureaucracy was poorly
equipped to assist ministers with the political aspects of their job, such as advocating
and overseeing the implementation of ideologically compatible policies.'®

In 1972, Labor returned to power and appointed large numbers of political staft
to support its ministers due to its long-running distrust of a bureaucracy that had

17 The comedy classic Yes, Minister is replete with amusing examples of this problem.
18 Taflaga 2017.
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served its opponents for 23 years without interruption. This practice was continued
and expanded upon by the Fraser government and given legal form by the Hawke
government in 1984.1

Today, Australia has around 450 political staff at the federal level. Political
staff have become an institutionalised component of executive office. They offer
both partisan and personal support to their ministers. Staff also support ministers’
executive function by undertaking overtly partisan policy work, such as agenda
setting, bargaining and negotiating within government. They also undertake other
policy work that overlaps with the roles of the minster and the bureaucracy, such
as meeting with stakeholders and working with the bureaucracy to ‘deliver’
outcomes.?’ However, political staff are not accountable in the same manner as
ministers or senior public servants. They are not required to present themselves
before parliament and cannot be called before parliamentary committees.

Centralisation of power

In recent times, there has been a growing debate about the decline of Cabinet
government and the increasing dominance of the prime minister. Part of the debate
is driven by the establishment and expansion of political institutions supporting the
prime minister. In 1911, the PMC was established. However, PMC’s role was largely
administrative until the prime ministership of John Gorton (1967-70). After this
time, PMC developed the capacity to act as both a co-ordinator across government
and a source of separate, and rival, departmental advice to the prime minister. The
concurrent development of the prime minister’s personal office (PMO), which is
by far the largest and best resourced, has also reinforced and extended existing
information and power (hiring and firing) asymmetries between prime ministers
and ministers.?!

Access to advice and additional capacity for oversight has made it possible for
prime ministers with high standing to dominate their governments. John Howard
achieved dominance over his government through the skilful use of the resources of
the PMO and PMC, in combination with his personal leadership qualities and style.
Importantly, however, as government becomes more complex, there is growing
need for oversight and co-ordination across departments. Given that ministers are
responsible to the prime minister and that the prime minister is the head of the
government, centralisation is a pragmatic response to the complexity of governing.

However, we should not make the mistake of crudely translating prime minis-
terial prerogative as strength. Consider the example of Kevin Rudd, who was able
to dominate his Cabinet by usurping the right to hire and fire ministers from the

19 Maley 2018.
20 Maley 2000.
21 Strangio, tHart and Walter 2017.
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caucus. Rudd attempted to centralise and control so many decisions that he was
unable to effectively undertake the business of government. Key policy issues were
left to drift and his colleagues began seeking the advice and help of his deputy, Julia
Gillard. Ultimately, Rudd lost the confidence of his party room and was replaced,
partially on the grounds that he was not running an effective Cabinet government.
Rudd failed to use Cabinet as a robust and consultative forum.

Executive government and accountability

Governance relies on delegation. In a (semi-)parliamentary democracy we can
conceptualise delegation as shown in Figure 1. This is a simple model of delegation;
the delegation of the authority to act passes from one principal (e.g. voters) to their
agent (e.g. parliament). Functioning accountability measures are what distinguishes
democracy from non-democratic forms of governance.

However, as we have already discovered, the actual practice of executive gov-
ernance in Australia is more complicated. Agency problems arise across the chain of
delegation. One of these problems may relate to a difference of preferences between
principals and their agents; what voters want and what parliament legislates may be
very different.

The other problem is the result of a lack of information on the part of the
principal. This problem of information comes in two forms. The first is adverse
selection, which relates directly to the quality of representation. Voters may not
have access to enough information or the capacity to choose the representatives
that will serve their interests best. Arguably, political parties, which act as interest
aggregators, have helped resolve the issue of adverse selection by organising around
a party label, which gives citizens ideological shortcuts to help them vote.

The second is moral hazard, where the principal lacks the means or information
to keep their agents accountable and diligent. Party discipline has significantly
diluted the ability of parliament to keep the executive accountable, particularly
when an issue is not central to the survival of the government. However, Australia’s
strong Senate, and its powerful committee system, does provide a legislative
mechanism for executive accountability.??

Agency problems also play out at other stages of the chain of delegation. As
we discussed above, the calculations a prime minister must make when selecting
her Cabinet may not reflect her preferences, and ministers must work with a civil
service that they are not always able to select.

As we have seen, prime ministers and ministers have developed new institutions
- PMC and politically appointed staff - to help them to solve delegation problems
between the prime minister and ministers, and between ministers and the bureau-
cracy. However, these new institutions have also complicated the chain of delegation

22 Strem, Muller and Bergman 2003.
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Figure 1 The model of parliamentary delegation.

and, in turn, the chain of accountability. Who is responsible in a complex policy
area when something goes wrong? Given the size of government departments, with
thousands of employees, at what point do ministers or even prime ministers become
responsible if they know an issue has arisen? What is the precise role of politically
appointed staft? To what extent can they speak for their minister and in what ways
should they be subject to scrutiny?

In the last 30 years, these issues have concerned scholars and bureaucrats, who
continue to debate whether or not Cabinet government still exists, whether the
chain of accountability still functions appropriately given the new role of politically
appointed staff and whether the balance between ministers, their staff and the
bureaucracy is appropriate to achieve good government.??

Responsible party government

Executive governance in Australia is a set of practices and norms supported by
institutions both within and outside the executive. As we have seen, the executive
is subject to the significant influence of political parties, both within the legislature
and outside the official institutions of government. Outside elections, accountability
to the party room may be more potent than accountability to the parliament. As
outlined above, actors exercising executive roles are partisan, subject to party
discipline and with their eyes always on the next election. Alongside the official
rules and the unwritten conventions of their offices, these partisan considerations
shape executive actors” choices. Although we officially call our system ‘responsible
government, currently a better label is ‘responsible party government’ because
power is interpreted and exercised through a party lens.?*

Conclusions

Australia’s system of Cabinet government is flexible and open to interpretation. This
has been its primary strength, allowing it to adapt to changing circumstances, such as
the rise of parties, and respond to the needs of creative prime ministers through the
creation of new institutions. However, it has also bred its own problems. These issues

23 Podger 2007; Shergold 2007; Tiernan 2007; Weller 2003.
24 Lucy 1993.
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have come to the fore through inquiry along the accountability chain. The expansion
of the committee system in parliament, the development of statutory authorities like
the Australian National Audit Office, the creation of Freedom of Information laws
and the debate around establishing a national integrity commission are just one set
of responses to constraining executive power and keeping the executive accountable
to citizens. As long as accountability remains a priority of our political system, this
discussion will be ongoing.
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Australia’s new national Parliament House opened in 1988. It is one of the most
recognisable and routinely scrutinised workplaces in Australia. Parliament House
is much more than an impressive building. It is a symbol and a link to history, a
meeting place and a debating chamber. It is the building where our laws are made,
where governments rise and fall, where leaders are made and broken and where the
theatre of Australian politics is played out. It is where compromise and consensus
sit, sometimes uncomfortably, alongside partisanship and power. Parliament is a
place of ideas, ideology, debate and deliberation. It is also a place that provides
checks and balances on political power, including the power to impose taxes and
the power to decide who can become a citizen. Parliament makes policies that affect
all our lives.

The Australian parliament has been the setting for some of the most mem-
orable political events in the nation’s history. It is where the will of the people can
triumph, such as in the 2017 same-sex marriage laws, and where historical wrongs
are officially recognised, as exemplified by the apology to the Stolen Generations.
In short, parliament is an important democratic institution. Yet despite its central
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role, many Australians now have a diminished view of parliament. In part, this is
due to the 24-hour media cycle and the rise of social media that focuses on conflict
and intrigue, emphasising the ‘theatre’ of politics and minimising the substantive.
For some, the parliament is seen as nothing more than a ‘rubber stamp’ for a
powerful executive. Others believe parliaments are in decline, no longer relevant in
the modern era.! While this chapter’s focus is on the federal parliament, the state
parliaments share many similarities, so much of the discussion is also applicable to
state institutions.

This chapter proceeds with a description and summary of the parliament’s
origins, and then moves to discuss the analytical themes that inform the West-
minster tradition. It explores the role and functions of parliament and provides
an overview of the sources of laws, procedures and practices that at times seem
archaic, but that are fundamental to its workings and need to be understood by its
elected members. After reading the chapter you should have an appreciation of the
parliament’s important role in our democracy and of other institutions’ — electoral
systems, political parties and the media — impact on the parliament in practice.

Parliaments in context

There are nine governments in Australia: one national and eight subnational.? Each
government has its own parliament — namely the national parliament, the six state
parliaments and two territory legislative assemblies. Most state parliaments have two
houses (the lower and upper houses) and are termed bicameral. Queensland, the
Australian Capital Territory (ACT) and the Northern Territory governments® have
one house and are termed unicameral. In a practical sense, the houses of parlia-
ment are the supreme law-making bodies; they combine to oversee governments and
to provide checks on power. The territory legislatures can make laws but can also
have their laws overturned or restricted by the Commonwealth parliament.* In the
absence of a second chamber, such as in Queensland, the scrutiny of government falls
to the opposition and to parliamentary committees (see below).

The Australian parliament is representative in so far as its members are chosen
through the electoral process by citizens living across Australia’s 150 federal elect-
orates (House of Representatives) and 76 Senate positions (12 from each state and
two from each territory). The influence of the electoral system on the composition
of parliaments is immense. Single-member preferential voting in the lower house

Crick 1970.

There are also approximately 500 local governments and shire councils across Australia.

3 The two territory governments were created by legislation passed in the Commonwealth
parliament. The ACT is unique in that its one house (the Legislative Assembly) is both a local
government and a subnational legislative body and has no governor or administrator.

4 In 1997, the self-government Acts of the territories were amended to restrict the territories’

legislative power to prevent them making laws about euthanasia.
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has ensured that major parties (Labor, Liberal and National) dominate.”> This is
why ‘hung’ parliaments or minority governments are historically rare events.
Nonetheless, there is a high level of bicameralism evident in the Australian
parliament. The Senate is rarely dominated by the government of the day because
of the electoral system used. The proportional voting system provides a greater
likelihood of independents and minor parties being elected.® For details on the
different systems operating across Australia, refer to Table 1.

The origins of the Australian parliament

The parliamentary system in Australia was modelled on the ‘mother of Parliaments,
located at the Palace of Westminster in England. This enduring legacy contributes
to its traditions, practices and conventions. Independence from Britain began in
the Australian colonies in the mid-19th century. Each colony’s parliament was
established on Westminster principles, characterised by governments formed from
those elected to the lower house. Ministers are appointed from the government side
and are responsible to parliament for their actions. Because the operation of the
Westminster parliamentary system was well understood, there was little in the way
of written constitutions and significant reliance on tradition or convention. While
all Westminster jurisdictions share similar traditions, each has adapted their system
of government to suit their own unique circumstances.

Compromise and pragmatism were needed in order to get each of the colonies
in the 1890s (which later became the states) to overcome their parochialism and
deep-seated suspicion to join together as one nation in 1901. The Australian
parliament met in Melbourne until 1927, when its original building, now called
‘Old Parliament House’ and operating as a museum, was built in Canberra.

While remaining rooted in the British tradition, Australia’s system of government
also reveals influences from other places. Government in Australia combines West-
minster principles of responsible government with a federal structure, consisting of
the six states, with federal responsibilities set out in the Commonwealth Constitution.
The Constitution limits the areas in which the Commonwealth parliament has
exclusive jurisdiction and concurrent jurisdiction with the states.” The Senate was
envisaged by the drafters of the Constitution as a state house, providing each state
with an equal number of elected members, rather than a proportion based on

5  The lower houses in the states and territories generally have one member per seat. In Tasmania
and the ACT, five members represent each state seat. This is an example of multi-member seats,
known in Australia as the Hare-Clark system.

6  Federally, the House of Representatives is elected using the full preference, transferable
single-member constituency vote, while the Senate is elected by a system of proportional
representation.

7 The Commonwealth Constitution preserves the parliamentary powers and the laws in force in
each of the states, but provides that where a state law is inconsistent with a Commonwealth law,
the Commonwealth law prevails (to the extent of the inconsistency).

72



Parliaments of Australia

Table 1 Parliaments in Australia: a summary of composition, electoral system and term

Parliament Number of Voting system Term Sovereign’s
Members representative
or other
constituting
part of
parliament
Commonwealth Governor-
general
House of 150 Single-member Up to three
Representatives electorates. Full years.
preferential voting.
Senate 76 12 for each state and  Election every
four for two three years for
territories. Single half of the
transferable vote. Senate. Six year
Proportional terms.
representation.
NSW Governor
Legislative 93 Single-member Up to four
Assembly districts. Optional years
preferential voting.
Legislative 42 Single transferable Members are
Council vote system. Entire  elected for two
state is one electorate. terms (a max-
imum of eight
years), with half
elected at each
general
election.
Vic. Governor
Legislative 88 Single-member Fixed four-year
Assembly districts. Preferential terms.

ballot in single-
member seats.
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Parliament Number of Voting system Term Sovereign’s
Members representative
or other
constituting
part of
parliament
Legislative 40 Eight multi-member Fixed four-year
Council electorates, known as  terms.
regions, each of
which returns five
members. Single
transferable vote.
Proportional
representation.
Qld Governor
Legislative 93 Single-member Fixed four-year
Assembly constituencies. terms.
Preferential voting.
WA Governor
Legislative 59 Single-member Fixed four-year
Assembly constituencies. terms.
Preferential voting.
Legislative 36 Multi-member Fixed four-year
Council constituencies. terms.
Proportional
representation.
Tas. Governor
House of 25 Hare-Clark voting Up to four
Assembly system of multi- years.

member proportional
representation. Five
members elected
from each of the five
divisions.
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Parliament Number of Voting system Term Sovereign’s
Members representative

or other
constituting
part of
parliament

Legislative 15 Single-member Three elect-

Council electoral division. orates elected

Preferential voting.  each year,on a

six year cycle.

SA Governor
House of 47 Full-preference Fixed four-year
Assembly instant-runoff voting  terms.

system. Single-
member electorates.

Legislative 22 22 councillors elected Fixed eight-
Council for the entire state. year terms.
Single transferable
voting system (with
optional preferential

voting).
ACT Nil
Legislative 25 Hare-Clark voting Fixed four-year
Assembly system of multi- terms.
member proportional
representation.
NT Commonwealth
Administrator
Legislative 25 Single-member Fixed four-year
Assembly electorates. Optional  terms.

preferential voting.

population size. This was to ensure every state had an equal say in decisions and could
block laws that disadvantaged them. The Senate has rarely acted in this way, largely
because of the dominance of political parties. Its powers, which include the ability to
block finance, have led some scholars to argue that it moves Australia away from the
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British notion of responsible government. The term ‘Washminster’ refers to the way
Australia has combined elements of the UK and US systems of government.®

Parliament - the Australian adaptation

In practice, our system of government has distinct elements that form part of the
Westminster ‘chain of responsibility. At the top, formally, is the head of state —
the monarch - represented by the governor-general or, for the states, the governor
— offices that largely play no role in politics or policy making. Parliament in the
UK was formed as a way to control the powerful monarch in the Middle Ages by
allowing other opinions and views to be represented.

In Australia, parliament gradually became more representative as those elected
were chosen from a broader base and the electoral franchise was extended to include
more people (women, Indigenous peoples). In keeping with British tradition, the
prime minister, who is constitutionally lower-ranked than the head of state, leads the
government. The three branches that form what is called a ‘chain of responsibility’
are the legislature (parliament as a whole), the executive (ministry) and the judiciary
(High Court). As the executive, which is formed by the political party that wins
the majority of seats in the House of Representatives, is both part of the parliament
and accountable to the parliament - the separation of powers that you might hear
mentioned does not fully exist in Westminster systems. The only distinct and
important operational separation of powers is between the judiciary and the other
two branches. So while we have an elected Senate like the USA, our prime minister
(unlike the US president) is not separate from the parliament and is answerable to it.

While the Senate is established in the Constitution, other legacies, such as the
notion of responsible government, are conventions handed down from Britain.
In theory, responsible government means accountable government. Ministers are
responsible individually for the departments they manage and collectively for what
the government does as a whole. During question time in parliament, they ‘must
meet other members face to face, answer their questions, and explain, defend or
excuse their own policies and the actions of the public servants under them’® In
practice, ministers almost never resign for departmental blunders or for decisions
they make. The increasing complexity of government makes it almost impossible
for a minister to be held accountable for the actions of their department. Likewise,
as an increasing number of policy and other decisions are made by Cabinet,
ministers shelter behind collective responsibility. While collective responsibility
may be a longstanding convention, it could also be seen as a pragmatic realisation
that ‘if we do not hang together, we will surely hang separately’!®

8  Thompson 2001.
9  Parker 1976, 179.
10 Weller 2015.
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Case example: Australian variance from the UK parliament - upper houses

The UK parliament is a bicameral parliament with an elected lower house (the House
of Commons) and a hereditary or appointed upper house (the House of Lords). The
Queensland parliament abolished its appointed upper house, the Legislative Council,
in 1922, thus becoming the only state to be unicameral. The other states have ensured
that their upper houses are elected, not appointed. The Commonwealth parliament’s
Senate is elected and designed to represent the interests of each state.

In the UK, it was accepted convention that the House of Lords should not reject a
budget passed by the House of Commons. In 1911, legislation made this convention
law, following the rejection of a budget by the House of Lords and a constitutional
crisis in 1909. In Australia, where upper houses are elected, this convention has not
been universally accepted.

Functions of parliament

There is no exhaustive list of the functions of each parliament. While one of their
most important functions is to make laws, the parliaments are not just legislatures.
Their chief functions are representation, forming government, making laws, author-
ising budgets, confidence, raising grievances and scrutiny.

Representation

Members of parliament in the lower house have competing interests. They are
charged with representing the people from the electorate that voted them into
parliament, while at the same time considering the national (or state) interest. As
most belong to a political party, they usually remain loyal to the policies, objectives
and goals of that party. There are a variety of interests and many different types of
people that a member of parliament hears from. These groups often have different
perspectives on what needs to be done about a particular issue, producing tensions
that sit uneasily at times.

Uhr and Wanna describe parliament as a ‘theatre of action ... involving a
wide variety of actors who interact around political issues.!! While a degree of
bipartisanship usually exists around national interest policies, the parties often have
differing views on how these policies are best achieved. One of the most famous
speeches regarding representation comes from Edmund Burke who told his electors
in Bristol in 1774 that:

You choose a member indeed; but when you have chosen him, he is not the
member of Bristol, but he is a member of parliament. If the local constituent should
have an interest, or should form an hasty opinion, evidently opposite to the real

11 Uhr and Wanna 2009, 12.
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good of the rest of the community, the member for that place ought to be as far, as
any other, from any endeavour to give it effect. [Emphasis in original.]'?

Forming government

After an election, the political party that secures the most votes in the House
of Representatives is asked to form government. An essential characteristic of
the Westminster system is that the government must be able to maintain the
support of parliament (particularly the House of Representatives) on issues of
money and confidence. The requirement for governments to retain the support of
the parliament explains why very close elections that result in a hung parliament
or minority government are particularly problematic. In that case, it is incumbent
upon the government to advise the governor-general that they have the support
of the parliament — which effectively means that they would survive votes of no
confidence and would be able to get their budget passed.

Historically, at the federal level, Australia has had very few hung parliaments
or minority governments. The first occurred in 1940 and the second happened 70
years later, when Julia Gillard’s Labor managed to win government on the back of the
support of three independents and the Greens Party.!* In 2018, the Liberal-National
Party (LNP) lost the Wentworth by-election. Until the 2019 federal election, the
Morrison-led federal government held only 75 of the 151 seat House of Repres-
entatives. This made its relationship with the crossbench (the independents and
minor party members) crucial, as every piece of legislation the government wanted
passed had to be negotiated. Smaller parliaments with fewer members are more
likely to have minority governments, as are parliaments where the lower house has
multi-member seats.

The 2015 Queensland election result brought into focus the workings of the
largely dormant constitutional mechanisms for forming government, as outlined
below. It is significant to note the calm approach of the governor in awaiting the
declaration of seats before inviting anyone to become the new premier.

Case example: appointing a government in a ‘hung parliament’

The Queensland state election held on 31 January 2015 resulted in some significantly
unusual outcomes. Firstly, neither major party secured a majority in its own right.
Secondly, the premier going into the election, Campbell Newman, lost his seat, and
thus the premier advising the governor after the election was no longer a member
of the state’s only house, the Legislative Assembly. Thirdly, the results in some seats
were close and it took some time to determine the outcomes in those seats.

12 Burke 1986.
13 Before the formation of the party system, most governments did not hold majorities.
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Immediately after the election, it appeared that the governing party, the LNP,
had won 42 of the 89 seats in the Legislative Assembly, three seats short of a majority.
It also appeared that the Australian Labor Party (ALP) had won 44 seats, one short
of a majority. Two members of Katter’s Australian Party (KAP) and one independent
were also elected.

The Queensland constitution, like the constitutions for the Commonwealth
and other states and territories, does not detail how governments are formed. The
Queensland governor, Paul de Jersey, had to rely on custom and convention to
determine who to ask to form government.

On 5 February, the independent member, Peter Wellington, publicly pledged
his support for the ALP on votes of confidence and supply, with certain caveats.
The two KAP members did not formally declare support for either major party.
However, results in some seats were still uncertain and close.

On 10 February, Campbell Newman tendered his resignation as premier, to take
effect upon the appointment of a successor premier. Later on 10 February, the leader
of the ALP, Annastacia Palaszczuk, called on the governor and advised that she
had secured the support of the independent, Wellington, and that she had obtained
independent legal advice supporting her claim to form government, should she be
invited to do so. The governor advised Palaszczuk that he would await the poll
declaration before commissioning a new premier.

On 13 February, the Electoral Commission of Queensland declared the results
of the final seats, confirming that the ALP had obtained 44 seats and that Palasz-
czuk, with the support of Wellington, could guarantee supply and confidence. The
governor then asked Palaszczuk to become premier and establish a government.!*

Law making (legislation)

One of the principal functions of parliament is making laws. Laws are the guide for
what we can and cannot do in our day-to-day lives. While the process of making
new laws is technical, it is also often acrimonious and heated. For example, in 2017
the Victorian parliament passed laws to allow assisted dying, but not before more
than 100 hours of debate occurred over various clauses of the Bill.!> The process
of making laws begins when Bills are introduced, debated, amended and passed
by each house or chamber or, in unicameral parliaments, by the single chamber. If
the Bill is passed, it is given assent by the sovereign’s representative (the governor-
general or governor) and, at that time, converted to an Act - a new law or an
amendment to an existing law.

The legislative power of parliament extends to delegating legislative power
to other bodies, such as the Governor-General in Council, so that those bodies
can make laws called subordinate or delegated legislation. Regulations, by-laws

14 deJersey 2015.
15 Edwards 2017.
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and ordinances are all examples of subordinate legislation. The parliament, as a
precondition to the delegation of legislative power, provides mechanisms by which
subordinate legislation is monitored and, if a house decides, ‘disallowed.

Financial appropriation

Just as we have to juggle to pay our bills, so too do governments. But, unlike us,
governments need to seek authorisation from parliament first. They need to pass
their budget in order to continue to pay for the services they are expected to deliver
in areas such as health, education, police, defence and the upkeep of roads, for
programs like the National Disability Insurance Scheme, or to provide drought relief
or disaster assistance to suffering communities. Much of this money is collected
through our ongoing taxes. To ensure it will be spent wisely, all governments need
to inform and seek general approval from the parliament first.

One of the most essential constitutional legacies inherited from Westminster is
the lower house’s control of public finances. The laws and controls can generally be
summarised as follows:

« Tax cannot be levied without the consent of parliament through legislation.

 The executive cannot borrow money upon the public credit without legislative
authority.

o While money raised by taxation and other revenue vests in the executive
(usually the Crown), no money can be paid from the money collected without
a distinct authorisation of parliament.

« Revenues collected are deposited in a single fund usually called the Consolid-
ated Revenue Fund.

A Bill approving expenditure to be deducted from the Consolidated Revenue Fund
is called an Appropriation Bill. There are usually also laws providing for the audit
and account of public expenditure, including a requirement that at the end of each
financial year the treasurer must forward a statement of all transactions of the
Consolidated Revenue Fund and details of appropriation paid to each department
to the auditor-general for certification.

If the parliament decides to block a government’s budget (this can be played
out for an extended period of time as budget Bills bounce back and forth between
the two chambers), the government will fall or a double dissolution trigger will
be pulled. The most famous example of this process occurred during the Whitlam
government’s term of office in the 1970s.16

16 Parliament of Australia n.d.
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Case example: 1975 - a failure to secure supply

In October 1975, the opposition in the Commonwealth parliament, led by Malcolm
Fraser, determined to block supply by deferring consideration of Appropriation
Bills in the Senate. The opposition coalition had an effective majority of 30 to 29
in the Senate. The opposition’s tactic was to deny the government supply to either
force the prime minister to call a general election or cause the governor-general to
dismiss the government and issue writs for a general election. Supply - the funding
for government - would run out on 30 November. The Whitlam government was
determined to advise the governor-general to call a half-Senate election in order to
try and obtain a majority in the Senate.

On 11 November 1975, with supply still not passed, the governor-general
dismissed Whitlam and his government and appointed Malcolm Fraser as prime
minister on the condition and assurance that he could guarantee supply and would
then advise the dissolution of the parliament and a general election.

Later that day, the Senate passed the Appropriation Bills and they received royal
assent, and so supply was ensured. In the lower house, the House of Representatives,
the new Fraser government suffered defeats, including a vote of no confidence and a
motion instructing the speaker to advise the governor-general to dismiss Fraser and
reappoint Whitlam. However, the governor-general dissolved parliament and writs
for a general election were issued.

The dismissal of the Whitlam government remains one of Australia’s most
controversial constitutional and political events for a number of reasons. The
Whitlam government retained the confidence of the House of Representatives, and
the newly appointed Fraser government obviously did not have the confidence of
that house, as the subsequent motions indicated. The convention that the upper
house would not block supply had also not been followed.!”

Confidence

A successful vote of no confidence means that the parliament no longer has
confidence in the government. It is the parliament’s ultimate expression of power to
withdraw its support for the government. Once support is withdrawn the govern-
ment usually falls or an election is triggered.

Inquisitorial

Each house is able to inquire into all instances of alleged abuse or misconduct and
institute inquiries with coercive powers in order to perform any of its functions
and bring about reform. In practice, the inquisitorial function of each house is
usually exercised through its parliamentary committees. Committees are made up of
a specified number of members delegated a responsibility by the house and provided

17 Kelly 1983.
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powers and immunities to conduct inquiries and report back to the house. In modern
parliaments, committees are increasingly used to review legislative proposals, scrut-
inise the budget and conduct inquiries into areas that may need law reform.

Case example: New South Wales, 1999 — a minister fails to produce documents to the
house

On 24 September 1998, the Legislative Council of the New South Wales parliament
passed a resolution directing the government to produce by 29 September all
documents relating to the contamination of Sydney’s water supply. On 29 Sept-
ember, the clerk of the Council received a letter from the director-general of the
Cabinet Office, stating that, after advice from the crown solicitor, the government
would not table some documents on the grounds of legal professional privilege and
public interest immunity.

On 13 October, a further resolution was passed, again demanding that all
documents be produced but providing that those that the government claimed
were subject to immunity on the above grounds be made available to members of
the Council only and not published or copied without an Order of the House. If
any member disputed the government’s claim, an independent arbiter would be
appointed to adjudicate and report back to the house.

Significantly, under this resolution, a document that was claimed and identified
as a Cabinet document would not be made available to Council members. Rather,
the claim would be subject to a right of appeal to an independent legal arbiter.

The government once more refused to comply. Therefore, on 20 October, the
treasurer and leader of the government in the upper house, Michael Egan, was
suspended for five sitting days and removed from the house by the usher of the
black rod. Egan disputed the Council’s power to order the production of documents
subject to either legal professional privilege or public interest immunity, or to deter-
mine the validity of such claims. The courts upheld the power of the Legislative
Council on the basis that its power to suspend Egan was a necessary incidence of
responsible government.'8

Debate and grievances

An extremely important function of each house of parliament is to act as a forum to
enable members to represent their constituents and allow the views and grievances
of their constituents to be aired. The tabling of petitions is an example of this
function, as is the time allowed for individual members’ statements at adjournment
or other debates.

18  Griffith 1999.
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Scrutiny or accountability

Another important function of the parliament is scrutinising the policies and
actions of the government of the day. This role is largely facilitated through an
adversarial process whereby the lower house recognises an official opposition that
puts counterproposals to the government and questions the government’s policies
and administration. Procedures such as questions with or without notice to
ministers and institutions such as the parliamentary committee system assist the
parliament in its scrutiny role. The great paradox of the Westminster system of
government is that because government is formed in the lower house based on it
usually having a majority in that house, the lower house becomes less effective in
making government accountable.

Procedures of parliament

Politics is a high stakes game. It is about power, and parliament is the foundation of
that power. While a government needs to maintain support, part of the rules of the
game, well understood by those in the parliament but less obvious to outsiders, is
the adversarial nature of politics. Effectively, this means a key objective is to make
life as difficult as possible for the other side. The other side, be that the government
or the opposition, is after the same thing - to remain or become the government at
the next election. The opposition enjoys formal status and power as the alternative
government. It has equal time in parliamentary debates and in question time, it
can seek meetings with the public service at certain times, and it receives public
funding to resource offices and generally perform in its role.!® Thus the parliament is
where government members stick together in a show of solidarity while opposition
members do their best to highlight the government’s flaws.

The procedures are rules and customs that control how business is conducted
and govern the behaviour of members. News reports on parliament tend to focus
on question time which is where the theatre of politics is on display. The important
thing to remember as you read through the various functions discussed in this
chapter is that politics is about the fight and the procedures are about keeping the
fight fair.

There are many procedures that set out the rules for how members should act
towards one another. In each house the presiding officer (speaker or president),
judges whether the rules have been broken. The speaker or president is assisted by
a clerk, who is a permanent, non-partisan officer with a deep understanding of the
rules and how they should be applied.

There are five sources of laws and rules that govern how the parliament goes
about its work:

19 Rhodes 2005, 149.
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Statutes, which determine the powers and composition of each house, and its
rights and immunities.

Standing Orders, which lay down the most important source of procedures -
although they can be dispensed with by granting ‘leave’ or permission for the
house to deal with something in an informal way, or to set them aside through
a motion to ‘suspend.

Sessional Orders enable the House to do certain things that are not covered
by Standing Orders. For example, Sessional Orders are passed on the first day
of business of each session, setting out matters such as the days and hours of
sitting, the order of business and time limits for debates and speeches.

Rulings are made by the chairs of each house (the speaker in the House of
Representatives or the president in the Senate). They are often interpretations
of the Standing or Sessional Orders.

Custom and practice provide the rules the house applies when there are no
rules set down; for example, the rights of the opposition to ask first questions,
address in reply and respond to a government’s budget (budget reply).

Privilege

Each house of parliament has certain powers, rights and immunities that are
essential for it to operate effectively. These are often referred to as ‘parliamentary
privilege’ The powers, rights and immunities include:

the power to regulate the house’s proceedings through standing rules and orders,
which have the force of law

the right of free speech in parliament without liability to action or impeach-
ment for anything spoken therein, including immunity of members from legal
proceedings for anything they say in the course of parliamentary debates

the power to call for persons, papers and things and to delegate such powers to
committees of the house

immunity of parliamentary witnesses from being questioned or impeached for
evidence given before the house or its committees

the power to punish for contempt those that improperly intrude on its privileges
or fail to follow its orders

the power to regulate the conduct of its members, including the power to sus-
pend or expel them for misconduct.

Case example: Western Australia, 2018 - member resigns before he is expelled

On 8 May 2018, the Procedures and Privileges Committee of the Legislative
Assembly of Western Australia reported that a member of the house, Barry Urban,
had committed a ‘gross and aggravated contempt of parliament’ and had misled the
house on five occasions, and recommended that he be expelled. The committee, in
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summary, found that Urban had misled the house about his right to wear medals,
his educational qualification and his previous work history. Shortly after the report
was tabled, Urban resigned from the Legislative Assembly.20

Conclusions

The national and eight subnational parliaments in Australia have all adopted and
adapted the Westminster system of government. Some Australian parliaments are
unicameral. All are much smaller than the UK parliament, some having less than 25
members. All have different procedures for common mechanisms such as questions
to ministers, petitions and the passage of legislation.

Despite their variations, the two most fundamental characteristics of Westmin-
ster government — responsible government and the ability of each house to ensure
responsible government — remain at their core. Ministers are members of parliament
and are responsible to the parliament for the matters that they administer. Cabinet,
comprising the prime minster, premier or chief minister and other ministers, is also
collectively responsible to the parliament. Each house of parliament has the power
necessary to ensure that the executive remains accountable and employs devices
such as estimates examinations, questions to ministers, orders for documents and
general committee inquiries to achieve that accountability.

Parliament sits at the apex of our system of government. It is where the collective
will of the people, expressed through elections, decides who governs us. It is where
laws are made and the pros and cons of public policies are debated. While parliament
is steeped in tradition, it is also an evolving institution, a reflection of who we are
and what we wish Australia to be at a given point in time.
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Electoral systems are a centrally important aspect of any polity. In the Australian
context, the electoral system explains much of the country’s stability, centrist policies
and conservative political culture. This chapter introduces electoral systems broadly,
with particular focus on the Australian context. How we vote is shaped by three key
features of the electoral system: what ballot papers look like; how ballot papers are
counted and legislative seats allocated; and when, where, and why we vote.

Electoral systems need to balance many different, and often competing, goals.
The system we use to choose members of a legislature - that is, to elect legislators —
largely dictates how many parties we have to choose from, the kinds of people who
stand for election, the kinds of people who get elected and the kinds of policies they
produce once elected. There is no aspect of any political system that is not deeply
influenced by the fundamental electoral system.

In Australia, we take much about our electoral system for granted. We vote on
Saturdays, so most voters do not have to take any time oftf work. The lines to cast
a vote are short, compared to other countries’ elections. Election days are - for the
most part — enjoyable rituals. And if we do not want to vote on election day, we

Sheppard, Jill (2019). Electoral systems. In Peter J. Chen, Nicholas Barry, John R. Butcher, David
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have ample opportunity to vote beforehand, either in person or by post. Both the
prime minister and the opposition leader are often ideologically centrist; this is a
fundamental feature of Australia’s electoral system. While we may change prime
ministers, our underlying political system is stable and strong. And we have our
electoral system to thank.

The sections in this chapter take the following format. First, the chapter will
discuss compulsory and voluntary voting. Australians are socialised into accepting
and even embracing compulsory voting; that phenomenon will be examined here.
Second, the chapter will consider the major types of electoral systems, focusing
on consensual and majoritarian systems. It will discuss the advantages and
disadvantages of each, using contemporary examples.

Compulsory and voluntary voting

Eligible Australian voters are required by law to both enrol to vote and cast a ballot in
all federal and state elections. In 1924, the parliament of Australia amended the Com-
monwealth Electoral Act 1918 (Cth) to make voting compulsory and allow the federal
government to penalise enrolled voters who fail to cast a ballot. In 1924, the penalty
for non-voting was £2 (or approximately $160 in 2018); in 2019, the penalty is $20.

Among other clauses, the 1924 amendments that introduced compulsory
voting state that:

1. It shall be the duty of every elector to vote at each election.

2. The Electoral Commissioner must, after polling day at each election, prepare
for each Division a list of the names and addresses of the electors who appear
to have failed to vote at the election.

3. ... within the period of 3 months after the polling day at each election, each
DRO [Divisional Returning Officer] must:

A. send a penalty notice by post; or

B. arrange for a penalty notice to be delivered by other means to the latest
known address of each elector whose name appears on the list prepared
under subsection (2).!

This legislative measure was passed to address declining voter turnout in general
elections — fewer than 60 per cent of registered electors cast a ballot at the 1922
Australian federal election. At a recent federal election (in May 2019), turnout was
92 per cent of the registered voter population, with the highest number of enrolled
voters on record.?

1 Commonwealth Electoral Act 1918, section 245.
2 AEC 2019a.
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Figure 1 Response to the question ‘Do you think that voting at federal elections should be
compulsory, or do you think that people should only have to vote if they want to?’. Source:
Cameron and McAllister 2016.

As it compels voting, the Australian government has consistently legislated
to make it as easy as possible. This has included weekend (Saturday) election
days, expansive access to voter registration (although limited to a deadline of one
week prior to an election), ample polling locations and short queues at polling
booths. Recent reforms have expanded voters’ opportunities to cast a ballot before
election day, either by mail or in person. By convention as much as legislative
or institutional design, the Australian Electoral Commission (AEC) has worked
to lower the burdens of voting within the constraints of maintaining electoral
integrity (which explains its the reluctance to introduce election-day registration
opportunities, for instance).

Australian Election Study data since 1967 reveals remarkably high levels of
support for compulsory voting within Australia. Early iterations of the study found
that in 1967 and 1969 three-quarters of the population believed ‘compulsory voting
is better’ than allowing people to vote if they want. By 1979, that number had
fallen slightly, but 69 per cent of Australians still preferred compulsory to voluntary
voting. In 1987, 33 per cent of Australians ‘strongly favoured” compulsory voting,
31 per cent ‘favoured’ it, 3 per cent did not mind either way, 13 per cent favoured
voluntary voting and 20 per cent ‘strongly favoured’ voluntary voting. Since that
time, support for Australia’s compulsory voting laws has remained remarkably high
(Figure 1).

How ‘compulsory’is compulsory voting?

While the vast majority of eligible voters in Australia fulfil their legal obligation
to vote at each election, there are two means of easily abstaining from casting
a valid vote. The first method is to attend a polling booth, either on or before
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election day (or to request a postal ballot paper), receive a ballot paper and deposit
that paper in the ballot box (or return it via post) without writing a valid vote
on it. Many Australians do this intentionally, either leaving their ballot blank or
marking the paper in ways that do not constitute a valid vote. Others cast a spoiled
ballot unintentionally; Australia’s comparatively complex ballot paper makes voting
formally particularly difficult for voters with poor literacy or English-language
proficiency.

The extent to which the Commonwealth Electoral Act 1918 commands voters to
(or to attempt to) cast a valid ballot is not entirely clear. Some commentators and
political actors believe that voters only need to attend a polling booth (or request a
postal ballot paper) and have their name marked off by an AEC employee; we will
call this the ‘attendance only” argument. Others argue that the law requires voters
to place a ballot paper into a ballot box (or return a postal ballot paper to the AEC),
whether it contains a valid vote or not - the ‘blank ballot’ argument. Others still
argue that the legislation requires voters to intend to cast a valid vote (the ‘valid
vote’ argument) — that the ‘duty of every elector to vote’ extends to expressing their
preference for certain candidates over others.

The ‘attendance only” argument is driven by the reality that, per the Act, the
Electoral Administrator collects the names of enrolled voters who have not
attended a polling station and had their attendance noted by AEC staff. These
individuals are then subject to penalties for non-voting. The AEC has no means of
penalising Australians who have their names marked off, walk to the polling booth
and destroy their ballot paper without depositing it into the ballot box.> However,
five separate instances of judicial review have found that the Commonwealth
Electoral Act 1918 requires voters to deposit a ballot paper into the box.*

The legality of submitting a blank ballot paper to fulfil the duty to vote in
Australia federal elections is less clear. A strict reading of the Act suggests that
‘to vote’ requires a voter to mark their ballot paper in such a way as to reflect
a preference for some candidates over others.> Again, however, the secrecy of
the voting process means that voters who cast a blank (or otherwise informally
marked) ballot paper are not able to be penalised. In practice, then, the ‘blank
ballot’ argument stands; it is legal to submit a blank ballot paper in Australia, in as
much as doing so cannot reasonably be punished under the relevant law. Moreover,
casting a blank ballot is widely viewed as a legitimate form of political expression
in Australia.® Lijphart notes that ‘the secret ballot guarantees the right not to vote
remains intact,” while Twomey argues that the secret ballot and compulsory voting
as defined by the Act are essentially at odds.?

See, for example, Twomey 1996.
AEC 2019b.

Twomey 1996.

Hill 2002.

Lijphart 1997.

Twomey 1996.
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However, individuals suspected of casting a blank ballot paper could be
required to confess to deliberately abstaining from voting and be penalised accord-
ingly under the Act.” For instance, the Act requires the electoral commissioner to
prepare a list of names of eligible voters who have not voted in a federal election; it
is not far-fetched to imagine the AEC identifying individuals who confess on social
media to deliberately casting a blank or otherwise informal ballot.

As of 2019, the AEC has shown little appetite for such proactive penalisation.
Prior to the 2010 Australian federal election, former Labor leader Mark Latham
publicly announced that he would be casting a blank ballot and urged others to do
likewise.!? The AEC told media outlets reporting on these comments that Latham
did not contravene the Act, either by casting a blank ballot himself or by telling
others that he would do so.

The second means of abstaining is to not enrol to vote. Electoral enrolment is
compulsory under the Commonwealth Electoral Act 1918. The Act mandates that
eligible voters must register themselves as voters with the AEC and maintain their
enrolment by advising the AEC any time they change their residential address.
Since 2012, the AEC has had legislative power to ‘directly update’ the electoral roll.
This allows the AEC to identify eligible voters using data from other federal and
state government agencies — vehicle registration and driver licencing authorities,
welfare agencies and utility providers, for example - and automatically add them
to the electoral roll. The AEC notifies all individuals who are automatically added
to the roll, and these individuals have 28 days in which to object (although there
are almost no grounds for valid objection, besides the individual’s details being
incorrect).

These new powers have diminished Australians’ ability to ‘hide’ from the AEC
- and from having to vote in elections - by never enrolling to vote. Eligible voters
who are directly added to the roll are not fined for having abstained previously. In
2018, 96 per cent of eligible Australians were enrolled to vote. In 2011, before the
direct update legislation was introduced, only 91 per cent of eligible Australians
were enrolled. Among eligible young Australians (those aged 18 to 25), enrolment
has increased from 73 per cent in 2011 to 85 per cent in 2018. Direct updating
reversed a trend of declining voter enrolments generally, but particularly among
young Australians. At the beginning of 2019, approximately two-thirds of all
electoral enrolment in Australia occurs via direct update of the roll.

Majoritarian and consensual electoral systems

There are many common ways of categorising and describing electoral systems,
but most approaches identify three broad types based on the type of government

9  Twomey 1996, 210.
10 Pringle 2012.
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they produce. Drawing on Norris and Lijphart,'! we can distinguish between three
electoral ‘families’: majoritarian, mixed and consensual. This section will begin
by defining and describing majoritarian democracies and the types of electoral
systems that produce ‘winner takes all’ governments. Next, it will discuss con-
sensual democracies and the electoral systems that produce governments where
two or more parties share power in coalition. Finally, it will discuss democracies
that fall somewhere between majoritarian and consensual.

Majoritarian (or ‘winner takes all’) systems

In Australian federal elections, we vote for candidates standing for two different
houses: the House of Representatives (lower house) and the Senate (upper house).
Whichever party or group of parties wins a majority of seats in the House of
Representatives is, according to the Constitution of Australia and convention since
1901, given the opportunity to form a government. Much more often than not, one
party (or in the case of the Liberal-National Coalition [the Coalition], a formal
alliance of parties) gets to form a government in its own right. Why? And relatedly,
why do the Coalition and Australian Labor Party (ALP) have such a stranglehold
on government in Australia?

The answers lie in Australia’s system of electing one person to represent each
electoral division in the country. In electoral terms, Australia’s House of Represent-
atives has a ‘district magnitude’ of one (i.e. one member per electoral division).
For example, in the seat of Fenner in the Australian Capital Territory (ACT), the
candidate who wins the majority of the vote is elected. A second-placed candidate —
even if they attract 49.99 per cent of the final vote — wins nothing.

There are two specific electoral systems that produce majoritarian governments.
The first is plurality, or ‘first past the post, voting. This is the most straightforward
way of voting, both in terms of the voter recording their preferred candidate and for
electoral commission staft counting votes at the end of election day. Used in the UK
and in most US elections, plurality voting requires voters to choose their favourite
among all listed candidates. They do not need to rank candidates; depending on the
jurisdiction they can use a cross, a number ‘1’ or a tick to designate their chosen
candidate. The simplicity of plurality voting helps to include non-native-language
speakers and those with low literacy in the electoral process.

On the other hand, plurality voting results in the most disproportionate
electoral outcomes of any voting system. Imagine an electorate in London in which
50.001 per cent of voters choose one candidate, Jane Smith. In the unlikely event
that all of Jane Smith’s votes were counted first, there would be no need to ever
count the other 49.999 per cent of votes. In an electorate of 100,000 voters, 49,999
votes would not even need to be counted; we could declare the winner based on
the total votes for Jane Smith. Therefore, 49,999 voters would have left their homes,

11 Lijphart 1994; Norris 2004.
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lined up and filled in and cast a ballot, just for it not to have mattered. Such votes are
called ‘wasted votes’ in the political science literature; we regularly assess electoral
systems on the basis of the percentage of wasted votes.

The Australian House of Representatives uses preferential voting, a less common
majoritarian electoral system.!? In a preferential system, voters mark their preferred
candidate but also get to rank the other candidates. Voters’ ability to rank candidates
in order can be seen as offering an alternative: if my favourite candidate (John Scott)
is not popular, then I want my vote to go to my next preferred candidate (Jessica
Shaw), and so on.

When voting closes at the end of election day, electoral staft count up all of
the ‘1’ (i.e. first preference) votes. You might imagine a pile of ballot papers for
each candidate, based on how many voters gave the candidate their number ‘1’
vote. Once this count is finalised, the candidate who received the fewest 1’ votes
is eliminated, and their votes redistributed to whichever candidates received the
number 2’ votes on these ballot paper. This continues until there are only two
candidates left; you might have heard of ‘two-party preferred’ or ‘two-candidate
preferred’ results — this is exactly that. After unpopular candidates are eliminated
and voters’ preferences distributed, the final two candidates are the ‘two candidates
preferred.

Preferential voting has one distinct advantage over plurality voting, and one
distinct disadvantage. The advantage is that very few votes are wasted; even if a
voter casts a vote for the least popular candidate in any election, their vote will
transfer to their next favourite candidate, and their next favourite candidate, and
so on. Inevitably, this means that any election comes down to the two candidates
whom voters are least likely to rank last, rather than the candidates they are most
likely to rank first. However, this is quite a complicated electoral system (requiring
voters to place a sequential number next to every candidate or else invalidate
their ballot), which disadvantages voters from non-English-speaking backgrounds
and those with low literacy. This trade-off is an ongoing challenge for electoral
administrators.

In majoritarian systems — whether plurality or preferential - candidates (or
parties) who are ideologically similar usually try to avoid ‘stealing’ votes away
from each other. Imagine, for instance, two socialist-leaning parties nominating
candidates in an American congressional district. If they do not co-ordinate, they
might each win 26 per cent of the vote, leaving a conservative candidate to win
with 48 per cent of the vote. For both socialist-leaning candidates, this is the least
optimal outcome - they lose, and a conservative (i.e. the most ideologically distant)
candidate wins.

12 ‘Preferential voting’ is the commonly used term, while academics and researchers tend to describe
this system as ‘alternative voting) ‘ranked choice voting’ or ‘instant run-off voting’ These terms all
describe the same system.
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Instead, it makes sense for ideologically similar candidates or parties to work
together. While it might be difficult to imagine political rivals working together —
even if they hold very similar ideas or espouse similar policies — we assume that
over the long term candidates and parties with similar outlooks will work together
to exclude common rivals. “‘Working together’ might mean that one candidate or
party withdraws from an election or decides not to nominate in the first place; it
does not necessarily mean that they openly collaborate or campaign together.

This phenomenon is called ‘Duverger’s Law, named for political scientist
Maurice Duverger (pronounced Doo-ver-zhay).!? It is as close to a ‘universal law’ as
anything in political science, although it still has exceptions; for example, Canada
consistently has three major parties despite its plurality voting system. But
commonly, Duverger’s Law correctly predicts that majoritarian voting methods
lead to stable two-party systems. The UK, USA and Australia are the most notable
examples. When the loosely formed “Tea Party’ collective of conservative politicians
gained prominence in the USA in 2009, the groups greatest success was (albeit
briefly) pulling the Republican party to the right, rather than becoming a genuine
third force in American politics. Even a group of activists ostensibly opposed to the
policies of the most ideologically similar party is better served by working within
that party than competing against it.

The combination of compulsory and preferential voting has maintained a very
stable two-party system in Australia. The two major parties — the ALP and the
Coalition - have both enjoyed substantial periods in executive government and are
ideologically proximate. At federal elections between 1949 and 2016, only twice has
either major party defeated the other by ten percentage points or more (Figure 2).
Even though many Australians might express dissatisfaction with the closeness of
the parties and the way the political system works generally (and in 2019 political
dissatisfaction is increasing in Australia), we overwhelmingly still turn up to vote,
and we still mostly vote for one of the major parties.

Compulsory voting means voters at the far left and far right of the ideological
spectrum are still incentivised to vote, even though the parties they end up voting
for (after preferences are distributed) are a long distance from their own positions.
This is one reason that the Australian Greens and - to a lesser extent — right-wing
parties like One Nation have emerged in Australia, despite Duverger’s Law. For
many voters on the left, the Greens are a far more palatable electoral option than
the ALP, who - along with the Liberal Party — have converged on the centre of the
left-right spectrum.

The electoral outcomes of majoritarian systems highlight both their major
strength (political stability) and their major weakness (lack of ideological repres-
entation). The other major family of electoral systems - consensual systems -

13 See Riker 1982 for a comprehensive discussion.
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Figure 2 Australian House of Representatives — ‘two-party preferred’ election results, 1949
to 2016. Source: AEC 2016.

have the opposite problem: their key strength is in representing views across the
ideological spectrum, but they often suffer from political instability.

Consensual systems

In almost all of South America, and northern, central and western Europe, voters
elect more than one candidate to represent their electoral division. Instead of one
local member, they might have two, three or more. The number of representatives
in each district is called district magnitude, and while it may seem a small thing,
it has a large effect on electoral outcomes, the number of parties that contest
elections and win seats, the stability of governments and the kinds of policies that
the legislature and government produce.

According to Duverger’s Law, parties with similar ideological positions will
inevitably either merge or withdraw from elections to avoid stealing votes from
each other and allowing ideologically distant parties to win. In multi-member
districts (i.e. where the district magnitude is two or higher), ideologically similar
parties or candidates can both nominate for election and plausibly be elected. They
may still ‘steal’ votes from each other, increasing the total vote share of a common
political opponent, but as the vote share required for winning is lower the chance
of either or both candidates winning at least one seat is higher.

Imagine a local election in which five members are being chosen to represent
one division. There are 20 candidates nominated: five centre-left candidates, five
centre-right candidates, five candidates from the far left and five candidates from
the far right. In a plurality (‘first past the post’) election, the far left and far right
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candidates might withdraw to shore-up electoral support for the centre-left and
centre-right candidates respectively. With five seats up for grabs, however, the more
extreme candidates are more likely to stay in the contest.

In elections for the ACT Legislative Assembly, voters elect five representatives
in each of the five divisions. The legislature is comprised of 25 representatives,
with any party that can control a majority of members given the right to form a
government. In the 2016 election, two divisions elected three ALP members and
two Liberal members. One division elected three Liberal members and two ALP
members. The other two divisions each elected two ALP members, two Liberal
members, and one Greens member.

The final distribution of seats was 12 to the ALP, 11 to the Liberals and two to
the Greens. Accordingly, neither major party was able to form a government in its
own right, as neither had a clear majority of seats in the Assembly. Three plausible
outcomes might have followed. First — and least likely, based on historical trends
- the two major parties could have formed a coalition to govern together, with a
23 to two seat majority over the opposition Greens party. Second, the two Greens
members could have joined the 11 Liberals to form a 13 to 12 seat majority over the
opposition ALP.

Finally, and most likely given their ideological positions, the two Greens
members could join the 12 ALP members to form a 14 to 11 majority over the
opposition Liberals. This is precisely what happened, with the Greens and ALP
leaders signing a formal pact to ensure the stability of the coalition government.
The Greens promised to only support any motion of no confidence against the ALP-
led government in the case of misconduct or corruption, and the Greens’ leader
was rewarded with a ministerial appointment. Similar ALP-Greens coalitions have
governed in Tasmania, which uses an identical electoral system to the ACT.

This kind of electoral outcome, in which no one party wins a clear majority of
seats, and government formation, in which two or more parties must work together
to form a majority coalition, is common throughout much of the democratic world.
Further, it often occurs on a much larger scale. In the 2017 German federal election,
no party won a majority of seats in its own right. Incumbent Chancellor Angela
Merkel’s centre-right Christlich Demokratische Union Deutschlands/Christlich-
Soziale Union in Bayern (CDU/CSU) party won the most seats (246 of 709), while
the left-wing Sozialdemokratische Partei Deutschlands (SPD) won the second most
(153 of 709). The third most successful party, with 94 seats, was the far right
Alternative fiir Deutschland (AfD).

Initially, the CDU/CSU attempted to negotiate a coalition agreement with two
much smaller parties, the semi-libertarian Freie Demokratische Partei (FDP) and
the left-wing (but environmentally focused) Biindnis 90/Die Griinen (Greens).
Negotiations failed when the three parties could not agree on immigration and
energy policy positions. Eventually, the CDU/CSU and SPD formed a ‘grand
coalition’ (the term used to describe the two largest parties governing together),
with 504 of the Bundestags 709 seats. This was the third time in the Merkel
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government’s four terms that the two parties had governed together. The parties
share little common ideological ground, with each compromising considerably on
a range of policies in order to produce a workable coalition agreement.

While the ensuing ‘grand coalition” represents a large portion of the German
left-right political spectrum, we also expect it to be relatively unstable. Either or both
parties might choose to dismantle the coalition (likely causing new elections to be
held), rather than continue to compromise on so many issues and support policies
that are a long ideological distance from their usual position. Where parties are closer
in terms of their ideological and policy preferences, they both (or all, in the case of
larger coalitions) have greater interest in maintaining the coalition and staying in
government.'* We also know from the German case that individuals who had voted
for candidates from ‘grand coalition’ member parties are less likely to vote for those
parties in subsequent elections.!” In other words, they punish parties for entering and
governing in coalitions with other large, ideologically dissimilar parties.

In this way, consensual political systems face the opposite dilemma to
majoritarian systems. They provide high levels of representation by opening up
government and ministerial appointments to more than one party (and often to
parties representing a large range of ideological views). On the other hand, parties
can withdraw from a coalition agreement at any time, causing the government
to collapse and new elections to be held. Accordingly, consensual systems can
see more voters changing their mind between elections, and higher rates of
government turnover and of parties emerging and dying.

While specific forms of majoritarian electoral systems are rather straightforward
and few in number, there are many ways of electing consensual governments, with a
large range of complexity. The most common electoral system producing consensual
outcomes is called party list voting. In party list systems, parties are allocated a
percentage of seats based on the percentage of votes they receive. The closer the
percentage of votes won to the percentage of seats won, the more proportional
a system is. Depending on whether an electoral threshold is used in a party list
system, parties might be required to win a certain percentage of votes before they
are awarded a seat. Further, the means by which ‘remainders’ are distributed (e.g. if
a party wins 38 per cent of votes in a ten-seat division, they will only be allocated
three seats and 8 per cent of the total votes are ‘remainders’) will contribute to system
proportionality. However, these are secondary concerns.

Imagine an electoral division with ten seats vacant. Each party nominates a
list of candidates for election, with a maximum of ten candidates (because, in
the unlikely event that the party wins 100 per cent of the vote, there are only
enough seats for ten candidates). The most successful party, the fictional Centrist
Conservatives, wins 30 per cent of the vote and is awarded three seats. In a closed
party list system, parties determine the order of candidates on the list, meaning

14  Powell and Powell Jr 2000.
15 Banaszak and Doerschler 2012.
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that the Centrist Conservative’s three most preferred candidates are automatically
elected. In closed list systems, parties and their members have a lot of control over
the selection of candidates, and we expect that candidates will react by focusing on
party members at the expense of their constituents (although little evidence exists
to support this hypothesis).

In an open party list system, voters can vote for whichever candidate they like
within a list. Often, open lists are randomised so that parties cannot indicate any
preference for individual candidates. Each vote — despite ostensibly being cast for
an individual candidate - is counted as a vote for the party first and the candidate
second. If the Centrist Conservatives win 30 per cent of the vote, they still win three
seats but the elected candidates are determined by the highest individual vote share.
The result is an outcome that prioritises parties over candidates, but does not give
parties total control over who is elected. Further, it makes elected representatives
accountable to voters, rather than just their parties; a candidate who is a favourite
of party officials will not be elected if voters do not know them or do not approve
of them.

Beyond party-list systems, the other common means of electing consensual
governments is single transferable vote (STV). STV is used to elect the Australian
Senate, and variants of it are used to elect the ACT and Tasmanian governments.
The key feature of STV is that voters can rank individual candidates. Once a
candidate reaches a predetermined quota, any additional votes are transferred to
the candidates ranked second on each ballot paper. In the Australian Senate, the
quota is calculated by:

The number of formal ballot papers cast
(The number of senators to be elected + one) rounded down + one

Votes additional to this quota are transferred at a reduced value, calculated as:

Additional votes
Number of votes for candidate

As with preferential voting in majoritarian systems, the least popular candidate
is eliminated at the end of each round of counting. This candidate’s votes are
transferred to the next ranked candidates at the full value of the original vote (i.e.
one vote = one vote). The form of STV used in the Senate is particularly party-
centric: candidates are grouped by the party that they are representing and listed
in the order predetermined by that party. Voters have the option of either ranking
individual candidates in the order they choose (see Figure 3) or (the much less time-
consuming option) ranking the parties as groups of candidates and automatically
allocating their preferences per the parties’ predetermined candidate ranking
(Figure 4). Independent candidates can nominate for the Senate, and often choose
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to be grouped with other independents in an ‘unaligned’ or similar group in order to
maximise their collective vote share. The unnamed group in Figure 4 is an example.

Hare-Clark systems, such as those used in Tasmania and the ACT, do not give
voters the option of ranking parties. Rather, candidates are grouped by party (or
independent status) on the ballot paper, but voters must rank them individually
(see Figure 5). Moreover, both Tasmania and the ACT use ‘Robson rotation”: the
electoral commission prints as many versions of the ballot paper as there are
candidates in the largest group, with the order randomised and each candidate
appearing at the top of the list as often as every other candidate in their group.
Accordingly, the parties have no power to promote particular candidates via the
ballot paper; as in open party-list systems, candidates need to be known to and
trusted by voters themselves.

Mixed systems

Some jurisdictions have successfully combined elements of majoritarian and
consensual electoral systems. Although German elections have consistently pro-
duced coalition governments, the country actually has a semi-consensual electoral
system. Voters get to cast two ballots: one for their local electoral division (i.e.
a ‘local member’) and one vote for a party. They can vote for a local candidate
representing one party, but cast a party vote for an entirely different party. In this
way, parties are incentivised to provide both strong local representation and a clear,
cohesive vision for the country. New Zealand has a similar system, allowing voters
both an electorate and party vote (see Figure 6). Representatives elected from the
electorate and party lists — with the latter appointed in a closed party list process
- sit together in the unicameral (i.e. one house) legislature. This combination
of systems is commonly called ‘mixed member proportional, and many political
scientists laud its combination of representation and stability.'®

Conclusions

This chapter has explored how electoral systems can affect political stability,
responsiveness, representativeness and citizen satisfaction. It has also examined
compulsory voting, an aspect of Australia’s electoral system that is often taken for
granted, but one that is integral to the country’s political culture, party system and
electoral outcomes. The combination of Australia’s majoritarian electoral system
(in the federal House of Representatives, where government is formed) and
compulsory voting has led to high levels of political stability and the long-term
dominance of the major parties.

16 Shugart and Wattenberg 2001.
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Although compulsory voting is comparatively rare and imposes a small but
important burden on all eligible voters, Australians overwhelmingly support it.
This chapter has described strong public support for Australia’s compulsory voting
laws, the resulting high rates of voter turnout and the ease with which Australians
are able to cast a vote. Finally, the chapter has given an overview of the two
largest families of electoral systems — majoritarian and consensual — as well as
those systems that combine elements of both. While majoritarian systems, such
as plurality and preferential voting, provide political stability, they offer no
representation for losing candidates and relatively little for opposition parties.
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Ballot Paper Election of 5 Members 2012

Number five boxes from 1 to 5 in the order of your choice

You may then show as many further preferences as you wish by writing numbers from 6 onwards in other boxes

A CANBERRA B THE ACT GREENS C ACTLABOR D BULLET TRAINFOR | E AUSTRALIAN UNGROUPED
LIBERALS CANBERRA MOTORIST PARTY

Andrew Johnathan Joy Mark Kieran Michael

WALL DAVIS BURCH ERWOOD JONES-ELLIS LINDFIELD
INDEPENDENT

Zed Ben Rebecca Adam Burl Calvin

SESELJA MURPHY COoDY HENSCHKE DOBLE PEARCE
INDEPENDENT

Val Amanda Karl Mark

JEFFERY BRESNAN MAFTOUM GIBBONS

Nicole Mick @

LAWDER GENTLEMAN S WB@

Brendan Mike

SMYTH KINNIBURGH

Remember, number at least five boxes from 1 to 5 in the order of your choice

Figure 5 Sample ballot paper from the 2012 ACT Legislative Assembly election, using Hare-Clark voting with Robson rotation of
candidate order. Source: ACT Electoral Commission.

SWa)SAsS 181010913



[insert party logo (if registered) to the left of the name of the party.]

Australian Politics and Policy

YOU HAVE 2 VOTES

PARTY VOTE

Explanation
This vote decides the share of seats
which each of the parties listed below
will have in Parliament. Vote by putting
atick in the circle immediately after the
party you choose

Vote for only one party

LABOUR

ACT NEW ZEALAND

NATIONAL

ALLIANCE

THE GREENS, THE GREEN PARTY OF
AOTEAROA/NEW ZEALAND

NZ FIRST

ROC

CHRISTIAN DEMOCRATS

UNITED NZ

CHRISTIAN HERITAGE

McGILLICUDDY SERIOUS

TE TAWHARAU

REPUBLICAN PARTY

DEMOCRATS

ADVANCE NZ

CONSERVATIVE

SOCIAL DEMOCRATS

SUPERANNUITANTS PARTY

7Y

Vote Vote
here here

ELECTORATE VOTE

Explanation
This vote decides the candidate who will
be elected Member of Parliament for the
[insert name] ELECTORATE. Vote by
Putting a tick in the circle immediately
before the candidate you choose.

Vote for only one candidate

ALLAN, Fred
LABOUR

BAKER, Mary
ACT NEW ZEALAND

DENNIS, Alistair
NATIONAL

ELLIS, John
ALLIANCE

GREIG, Ton

THE GREENE, THE GREEN PARTY OF AOTEAROANEVY ZEALAND

ILLIOT, Anne
NZ FIRST

MARTIN, Hamish
ROC

NEMETH, Elizabeth
CHRISTIAN DEMOCRATS

OSBERT, Sebastian
UNITED NZ

PEOPLES, Wendy
CHRISTIAN HERITAGE

QUENTON, Oliver
McGILLICUDDY SERIOUS

RAWIRI, Whare
TE TAWHARAU

ROSS, Arthur
REPUBLICAN PARTY

RUSCOE, Noel
DEMOCRATS

SMITH, Eugene
INDEPENDENT

TULIP, Belinda
ADVANCE NZ

Final Directions

1. If you spoil this ballot paper, return it to the officer who issued it and apply for a new ballot paper.
2. After voting, fold this ballot paper so that its contents cannot be seen and place it in the ballot box.
3. You must not take this ballot paper out of the polling booth.
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Figure 6 Sample ballot paper from a New Zealand national election, using mixed
member proportional voting. Source: New Zealand parliament.
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Political parties are integral to modern political systems. Parties are organised
bodies of individuals that nominate candidates at elections, advancing specific
policy goals.! They play crucial roles in liberal democratic systems. Parties help
to decentralise power as they compete for electoral support. They provide a link
between government and society and, because they are comprised of ordinary
citizens, advance the notion of government ‘for the people, by the people’? Parties
also contribute to the stability of political systems as they aggregate policy demands
and provide alternative policy choices for voters.> Furthermore, parties are res-
ponsible for selecting candidates for election, forming government and opposition
and ‘promoting and participating in public debates on major issues’* Parties are
seen as so important to modern liberal democracies that some have argued that
political systems could not exist without them.>

Ghazarian, Zareh (2019). The Australian party system. In Peter J. Chen, Nicholas Barry, John R. Butcher,
David Clune, Ian Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga, eds. Australian
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The Australian party system

Party systems vary across liberal democracies. Party systems are characterised
by the number of parties elected to parliament and forming government.® England,
for example, can be seen to have a two-party system as the competition for
executive control is between the Labour Party and the Conservative Party. The
USA is also an example of a two-party system because of the domination of the
Democratic and Republican parties.” European polities such as Germany and Italy
have multiparty systems — a range of parties win representation to parliament and
government is the product of parties forming coalitions.

The electoral system (i.e. the method by which candidates are elected to
parliament) influences the party system.® In the 1950s, political scientist Maurice
Duverger hypothesised that in a system that elects a single member to represent
each geographic area through a majoritarian electoral method, two parties will
dominate.!® In contrast, Duverger argued that proportional representation would
foster a multiparty system.!!

This chapter begins by examining the party system in the Australian House
of Representatives. It explores the major parties that have consistently won
representation in the chamber, highlighting how their origins, policy traditions
and organisation continue to be important in contemporary politics. The chapter
then considers the party system that exists in the Australian Senate. In doing so, it
examines the evolution of the types of parties elected to the upper house.

Party system in the House of Representatives

The Australian Labor Party (ALP) and a series of non-Labor parties have domin-
ated the House of Representatives since Federation.!? In fact, it was not until 2010
that the first minor party won a seat in the chamber at a general election in the
postwar period.!?

The party system in the House of Representatives can be seen as an example
of ‘tripartism’ if the Labor, Liberal and National parties are considered as separate
entities.!* While the National Party is numerically smaller than the other major
parties, it has held government positions thanks to its coalition deal with the
Liberals.!> It is therefore considered to be part of the anti-Labor grouping in the
House of Representatives, which means the party system in this chamber is an

6  See Duverger 1967.
7  See Sundquist 1983.
8  Kreppel 2002.

9  Seealso Riker 1982.

10 Duverger 1954, 217.

11 Duverger 1954, 239.

12 Aitkin 1977; Jaensch 1989a.

13 The Australian Greens won the seat of Melbourne.
14 Duverger 1967, 235.

15 Woodward 2006.
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example of a two-party system.!® The origins, organisation and policy traditions of
the Labor, Liberal and National parties differ and must be examined in order to
understand the Australian party system.

The Australian Labor Party

The ALP is the oldest political party in Australia and one of the oldest trade union-
based parties in the world. Its origins date back to the early 1870s. Labor is a mass
party, which means that it allows ordinary citizens to join as members and, in
theory, influence the party’s decisions. The party’s emergence was underpinned by
unions responding to disputes regarding pay and conditions in the early 1890s.
Concerned by the impact the economic recession of the time was having on their
members, the unions held an Australia-wide strike. This strike, however, was
defeated in every colony.'”

Frustrated by these losses, the unions mobilised to create a new political party,
the Labor Party, to stand candidates at elections and win government.!® In doing
so, the unions would gain direct representation in parliament and would be able
to advance the interests of their movement. Labor consolidated its position across
the colonies and succeeded in winning parliamentary representation at the first
federal election in 1901. In 1904, it made history by becoming the first union-
based political party in government as Labor leader John Christian Watson formed
a minority government.

Policy traditions

Three broad policy traditions characterise the Labor Party today. The first is
labourism, which became a prominent feature of the Hawke government during
the 1980s.1 A core characteristic of labourism is managing the economy in order
to benefit salary earners.?® The ALP’s adoption of labourism led to arguments
that it had abandoned its traditional role of advancing the interests of unions in
Australian politics.?! Labourism, however, was a response to changes in society and
the economy that were also apparent in the union movement, which transitioned
from being dominated by blue-collar to white-collar unions.?? Labourism is still a
significant feature of the Labor Party today. It can be seen in the party’s acceptance
that the private sector is critical to creating wealth.??

16 McAllister 1982, 68.

17 Economou 2006.

18 Economou and Ghazarian 2010.
19  See Singleton 1990.

20 Manning 1992, 14.

21 See, for example, Jaensch 1989b.
22 Manning 1992, 27.

23 Manning 1992, 14.
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The second policy tradition is democratic socialism, which regards capitalism
as inherently exploitative. Democratic socialists believe that the primary means
of addressing this exploitation is to allow the government to control economic
resources. In particular, government ownership of private sector companies and
industries (which is often referred to as nationalisation) is sometimes advanced as
a policy goal by democratic socialists.?*

The third policy tradition is social democracy, which is also based on the idea
that capitalism can lead to exploitation. Unlike democratic socialists, however, social
democrats are more accommodating of the private sector. They seek to address
the potential exploitation caused by capitalism through policy measures, such as
advancing welfare policies or regulation, rather than through nationalisation.?

These three traditions also underpin the factions in the Labor Party. Factions
are like small parties operating within a larger party. There are two broad factional
groupings in the Labor Party. The right-wing factions tend to adhere to labourism
and social-democratic traditions, while the left-wing factions are more supportive
of democratic-socialist objectives. Just like political parties, factions in the Labor
Party have their own members, organisational structures, leaders and policy
agendas.?® The roles factions play are also similar to those of political parties. While
factions can play a positive role in a party, sometimes the contest between factions
for influence within the party can lead to destabilising power struggles.?’

Party organisation

The national conference is the peak decision-making body of the ALP; each state
also has a state conference. The purpose of the state and national conferences is to
direct party policies and platforms. Decisions made at the national conference have
a significant impact on the operation of the party. For example, in 2015 the national
conference decided to aim to increase the number of female parliamentarians in
the party to at least 50 per cent by 2025.28 The Labor Party is hierarchical, however,
in that the national organisation can intervene in and discipline state and territory
branches.

All members of the Labor Party are expected to sign “The Pledge, which is an
oath of loyalty requiring members to work to advance the interests of the party and
never stand against endorsed Labor candidates in an election. Furthermore, when
elected to government, the caucus (the term that refers to the party’s parliamentary
wing) is expected to implement the policies decided by the party’s membership. It

24 Economou 2006.

25 Economou 2006.

26 See Economou 2006.

27 In 2010, for example, the factions withdrew support from Kevin Rudd and supported Julia
Gillard to become prime minister. In 2013, the factions once again shifted their support and
reinstalled Kevin Rudd to the prime ministership.

28 Peatling 2015.
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is expected that Labor parliamentarians will never vote against caucus. If they do,
they can be expelled from the party.?°

Labor Party splits and their impact on the party system

While discipline and unity have been the goals of the Labor Party organisation,
the party has undergone three significant splits. These splits affected the Australian
party system, benefiting the non-Labor parties (as will be discussed below).

The first split was in 1916, in the midst of the First World War. Labor Prime
Minister William Morris Hughes planned to introduce conscription through a
referendum. His plans encountered resistance from many within the party, and the
referendum was rejected by Australians. In response, Hughes and 23 of his caucus
colleagues resigned from the Labor Party and joined members from the Fusion
Liberal Party to create a new political force that was called the Australian National
Federation, often referred to as the Nationalists. In doing so, Hughes created the
main anti-Labor Party that would remain in government until 1923.

The Labor Party also split in 1931 over the issue of managing the failing
economy during the Great Depression. The party split between those who
supported Prime Minister James Scullin’s plan to reduce government spending and
those who argued that the government needed to spend on public projects, such as
infrastructure, to stimulate economic activity.

The third split in the Labor Party is often known as the ‘great split’ This came
to a head in the mid-1950s, following several years of instability in the Labor Party
in the aftermath of the Second World War over the issue of the perceived influence
of communist forces in the union movement.*® This deeply divided the party and
contributed to its inability to win government for over two decades.

Labor in government

The first Labor government elected after the ‘great split’ in 1953 was led by Gough
Whitlam. In 1972, Whitlam ended Labor’s 23 years in opposition. The Whitlam
government was characterised by major reforms, including the introduction of
Medicare, free tuition for university students and greater emphasis on Indigenous
land rights, as well as by decisions that offended the union movement, such as
the reduction of tariffs by 25 per cent. The Whitlam government was dismissed by
the governor-general in 1975, following a dispute between the House of Repres-
entatives and the Senate that resulted in the upper house refusing to pass the
government’s budget. The Whitlam government left an important policy legacy on
the ALP as it demonstrated how the party sought to recast itself as one that was

29 See Economou and Ghazarian 2010.
30 See Love 2005.
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responsive to the needs of the broader electorate and not just those affiliated with
the trade unions.

This approach was adopted by the next Labor prime minister, Bob Hawke,
who led the party to government in 1983. Among the Hawke government’s policy
achievements was the Prices and Incomes Accord, which sought to constrain wage
growth in return for government spending on the ‘social wage’ - which included
education and health programs - and promised price restraint. Significant reforms
included floating the Australian dollar, a shift towards privatising previously state-
owned entities, such as Qantas and the Commonwealth Bank, and ensuring that
the level of government spending would not exceed the national economy’s growth
rate. Hawke was replaced as prime minister by his treasurer, Paul Keating, in 1991.

The Keating government emphasised a number of issues that were prioritised
by Prime Minister Paul Keating. In particular, Indigenous affairs, Australia’s
relationship with Asia and moves towards a republic were prominent during this
governments time in office. The Keating government lost the 1996 election,
marking the end of Labor’s longest period in government. Labor would not return
to government until 2007.

Between 2007 and 2013, the Rudd and Gillard governments were marred by
internal instability. Kevin Rudd became prime minister in 2007 but was replaced
by Julia Gillard - who became Australia’s first female prime minister — in 2010.
Gillard was replaced by Rudd once again in the lead-up to the 2013 election. This
period of government implemented significant reforms, such as the introduction of
the National Disability Insurance Scheme and a short-lived mechanism for carbon
pricing.

The Liberal Party

The Liberal Party is the latest in the line of non-Labor parties that have existed
in Australia since 1901. In the years following Federation, non-Labor parties were
either Free Traders, many of whom were from New South Wales (NSW), or Protec-
tionists who hailed from Victoria. These groups were brittle and loosely organised
coalitions of individual parliamentarians who, unlike Labor, did not have an extra-
parliamentary wing from which to draw support. This instability motivated non-
Labor politicians to find ways of creating a stronger organisational framework to
support their parliamentary campaigns.®!

Their efforts were strengthened in the aftermath of the first split in the Labor
Party. William Morris Hughes and his colleagues from Labor joined the opposition
to create the Nationalist Party. The party won the 1917 federal election and
remained in government until 1929. During that time, the Nationalists entered into
a coalition agreement with the Country Party for support in parliament.

31 See Errington 2015.
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The Labor split of 1931 again resulted in ex-Labor parliamentarians joining the
non-Labor force to create a new political party — the United Australia Party (UAP).
The UAP, led by former Labor minister Joseph Lyons, won the 1931 federal election
and started developing extra-parliamentary structures in order to recruit members
and raise money for campaigns. By 1939, however, the brittleness of non-Labor
parties became apparent again. Lyons passed away and was replaced by Robert
Menzies who, at the time, was a polarising figure. The UAP began to collapse when
Menzies became part of Winston Churchill’s British war cabinet in the midst of the
Second World War. Menzies resigned as prime minister in 1941, and the party, led
by William Morris Hughes, suffered a heavy defeat at the 1943 election.

Following yet another failed experiment by the non-Labor side of Australian
politics, Menzies began plans for creating a new party. In weekly radio addresses
throughout 1942, Menzies discussed a range of policy issues.3? In one famous
speech, he highlighted the need for a new political party that was not based around
the union movement or the wealthy. In the ‘forgotten people’ speech, Menzies
argued that the middle class, who he identified as including ‘salary earners,
professionals and farmers, were not being represented by the existing parties.>
Menzies quickly galvanised elements of the UAP and other non-Labor forces and
held two conferences, one in Canberra and the other in Albury, in order to
construct a new cohesive political force. The modern Liberal Party was launched
in 1944 as the result of these efforts. It would seek to win executive government by
joining forces with the Country Party in a formal coalition.

Party organisation

Unlike the ALP, which has a centralised organisation, the Liberal Party is made
up of autonomous state and territory divisions that are responsible for running
the campaigns and day-to-day affairs of the party.3* The federal division does not
have the power to intervene in the affairs of state divisions. As a result, the Liberal
Party, unlike Labor, cannot have centralised decisions made on matters such as the
number of females in parliament. Another point that differentiates the organisation
of the Liberal Party from that of Labor is that the Liberal Party does not allow
any external entity, such as a union or business group, to join the party. Liberal
parliamentarians also have greater autonomy from the party’s organisation. They
are not required to sign a pledge of loyalty and, in theory, are allowed to vote
according to their conscience without being reprimanded by a central authority.
In practice, however, voting against the party is rare. When it does occur, it is
usually over issues on which the party allows parliamentarians to freely decide how

32 See Brett 2007.
33  For the full speech, see Brett 2007, 21-27.
34 The Liberal and National parties merged in Queensland in 2008.
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to vote, such as same-sex marriage and euthanasia. These are often referred to as
conscience, or free, votes in parliament.

The Liberal Party does not have formal factions, though groupings of like-
minded individuals tend to form. In more recent years, groupings with competing
views on social issues have become prominent. The party has a significant cohort
of members who advance socially conservative positions, such as opposing same-
sex marriage and Australia becoming a republic. They also tend to be sceptical of
unilateral methods for addressing climate change. The party also has members who
tend to favour more socially progressive ideas. This cleft, in addition to concerns
about the popularity of the leader, has been at the core of instability in the Liberal
Party following the defeat of the Howard government in 2007.

Policy making is also different in the Liberal Party in that the decisions made by
the extra-parliamentary wing are not binding on the parliamentary wing. In effect,
the Liberal parliamentary leader has the power to decide the party’s policies. The
power of the party leader, however, is tempered by the fact that they must maintain
the support of their parliamentary colleagues to remain leader. As former Prime
Minister John Howard noted, leadership is a ‘gift of the party room’* As a result,
effective Liberal Party leaders must take the policy wishes of their colleagues and
the extra-parliamentary wing into account to maintain support.

The Liberal Party in government

After winning the 1949 election, Robert Menzies led the Liberal Party to consecutive
election victories until his retirement in 1966. Melding conservative and pragmatic
elements was part of Menzies repertoire. He committed Australia to supporting the
USA in the Vietnam War and sought to ban the Communist Party of Australia.
Pragmatism was evident in the Menzies government’s approach to issues concerning
economic policy, especially as it implemented protectionist policies to assist
manufacturing and agriculture.>® Menzies was replaced by Harold Holt, who went
missing in 1967 after going for a swim in Portsea, Victoria. The Liberal Party selected
John Gorton to replace Holt. Gorton, in turn, was replaced by William McMahon,
who led the party to defeat in 1972, some 23 years after Menzies’ initial success.

The Liberal Party, along with its coalition partner, returned to government
in 1975, following the dismissal of the Whitlam government by the governor-
general. Led by Malcolm Fraser, the party continued the tradition set by Menzies.
The government was also progressive in other policies, such as supporting
multiculturalism and welcoming Cambodian and Vietnamese ‘boat people’ who
were fleeing the communist regimes in their home countries.?’

35 Howard 2006.
36 See Brett 2007.
37 Economou and Ghazarian 2010.
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The Fraser government was defeated in 1983 and the Liberal Party spent 13
years in opposition, returning to power under the leadership of John Howard.
Howard’s government was similar to that of Menzies in that it pursued economic
reform while advancing socially conservative policies.>® Much to the chagrin of
many rural and regional voters, the government succeeded in bringing about a
national firearms agreement following the Port Arthur shootings in 1996. In 2000,
it implemented the Goods and Services Tax. The government also introduced
welfare measures, including a first homeowner’s grant and a lump-sum payment
to new parents, known as the ‘baby bonus. Border and national security became
defining issues for the Howard government, especially in the aftermath of the
terrorist attacks in the USA in September 2001.%°

The Liberal Party was defeated in 2007 but was returned to power in 2013, with
Tony Abbott as leader. Abbott’s prime ministership combined elements of social
conservatism and economic liberalisation. Abbott sought to reinforce Australia’s
links to Britain, supporting the monarchy by reintroducing knight and dame
honours for Australians. The government also advanced economic liberalisation
measures such as ending subsidies to vehicle manufacturers, which led to the
eventual closure of car-making plants in Australia. The Abbott government
disestablished policies of the previous Labor government, especially those
concerning climate change.*’

The Liberal Party demonstrated how the gift of leadership could be taken away
by the parliamentary wing when, in 2015, it replaced Abbott with Malcolm Turnbull.
As prime minister, Turnbull advanced a more socially progressive agenda. One of
the most significant policy changes overseen by the Turnbull government was in
2017, when, after a national public vote, legislation was changed to allow same-sex
marriage in Australia. The parliamentary wing again showed its capacity to choose
leaders at will, replacing Turnbull with Scott Morrison in 2018, following a series of
poor opinion poll results.

The National Party

The National Party (also known as the Nationals), which was originally known as
the Country Party, is Australia’s second oldest political party. It was created with
the aim of representing the interests of rural and regional areas and contested
its first federal election in 1919. The party was originally underpinned by the
primary producers in the agriculture sector, which was responsible for providing a
significant source of export income.

38 See Hollander 2008.
39 See McKay, Hall and Lippi 2017.
40 See Talberg, Hui and Loynes 2016.
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Like the other major parties, the National Party is a mass party and is open
for individuals to join. Similar to the Liberal Party, the National Party comprises
autonomous state divisions, while the role of the extra-parliamentary wing is to
provide financial and campaign support for the parliamentary wing. The extra-
parliamentary wing is also responsible for pre-selecting candidates.*!

The party changed its name from the Country Party to the National Party of
Australia in 1982 as it sought to appeal to Australians living in cities. The party has
consistently tried to broaden its constituency as populations in cities have risen.
Since the 1980s, however, the party has focused on contesting provincial and rural
electorates as it has identified these as being its core constituency.

The National Party tends to avoid the divisions over policy goals apparent in
the Labor and Liberal parties. While there is some tension between those primary
producers focused on domestic consumption and those focused on exports, the
party remains united on broad philosophical questions. It does, on the whole,
advance a socially conservative agenda.*? The National Party, like the Liberal Party,
is also highly critical of the role of unions and their impact on economic activity.

The National Party (then known as the Country Party) first agreed to form a
coalition with the Nationalists in 1923 in order to defeat Labor and wield executive
power. Today, the National Party has a formal coalition agreement with the Liberal
Party. As part of the agreement, the Liberal Party leader will be the prime minister,
while the National Party leader will be the deputy prime minister. Another condition
of the agreement is that the Liberal and National parties will not stand candidates
against each other unless the seat in question is vacant or held by another party.

For all its history, the National Party has essentially been a minor party. It
attracts a relatively small proportion of the primary vote and its appeal is limited
to Queensland, NSW and Victoria. Unlike other minor parties, however, it has
been able to consistently win seats in the lower house due to its ability to garner
support in rural and regional areas. In doing so, the National Party has been
integral to keeping its coalition partner in government and has, in turn, been given
opportunities to directly influence national policy.

The Senate party system

While the major parties also win the bulk of the seats in the Senate, the party system
in the upper house, unlike that in the House of Representatives, has undergone
a significant transformation. Changes to the party system coincided with changes
to the Senate voting system. The Chifley Labor government implemented a pro-
portional voting system in 1948, in time for the 1949 election. The party system

41 See Costar 2015.
42 See Costar 2015.
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underwent further changes following additional reforms to the voting system
implemented in 1983.

The early minor parties: products of a major party split

Following the introduction of proportional representation, the Democratic Labor
Party (DLP) became the first minor party to win Senate representation in 1955. It
was created as a result of the ‘great split’ within the Labor Party in the early 1950s.
The party was so focused on stopping the ALP from regaining government that,
once Whitlam won the 1972 election, its reason for existing ceased and the party
collapsed.®3

The next minor party elected to the Senate was the Australian Democrats in
1977. Following the 1975 constitutional crisis, there was a growing appetite within
the electorate for alternatives to the major parties. The Democrats emerged in this
climate. The party was led by Don Chipp, a former Liberal minister. Unlike the DLP,
the Democrats sought to reinvigorate the role of the Senate as a house of review by
using their position in the chamber to keep both Labor and the Liberal-National
Coalition (the Coalition) accountable for their performance in parliament.**

This approach resonated with Australian voters, and the party maintained
Senate representation from 1977 and 2007. During this time, it made a significant
contribution to the Australian party system. It was the first parliamentary party to
have a female leader, and it had innovative organisational arrangements, allowing
all members to participate in deciding policy.*> The party, however, appeared
unable to adapt to the competition it was facing from newer minor parties that
would have a significant impact on the Australian party system.

Changes in the Senate party system: electoral reforms and contemporary minor parties

The Senate voting system underwent major changes following the implementation
of the Hawke government’s reforms, which were introduced in 1983 but used
for the first time at the 1984 election. The number of Senators per state rose
from 10 to 12 due to the Hawke government increasing the number of House of
Representatives seats to 148. This triggered the ‘nexus’ provision of the Constitution
(section 24), which states that the number of representatives in the lower house
must be approximately double that in the upper house. This also reduced the
electoral challenges confronting minor parties as the proportion of the vote (or the
quota) they needed to win a seat in an ordinary half-Senate election fell from 16.6

43 The DLP was re-formed and succeeded in winning parliamentary representation in Victoria in
2006 and in 2010 the party won Senate representation. However, the ‘new” DLP was
qualitatively different to the party that existed throughout the 1950s and 1970s. For further
discussion, see Ghazarian 2013.

44  Ghazarian 2015, 32-5.

45 Ghazarian 2015, 32-5.

16



The Australian party system

per cent to about 14.4 per cent. A similar fall in the percentage of the statewide vote
needed at full-Senate elections meant that it was now easier for minor parties to
reach the threshold required to win seats in the chamber.

The Hawke government also introduced the group ticket vote (GTV), which
simplified the method of voting for the Senate. Instead of having to number every
box on the Senate ballot paper, citizens could now indicate their first preference
by voting ‘above the black line’ Their preferences would be distributed by the
Australian Electoral Commission as per the instructions lodged by their preferred
party.“6 These changes to the Senate voting system coincided with a significant
change to the Senate party system, as shown in Table 1.

As Table 1 shows, there were just three minor parties elected in the 34-year
period between the adoption of proportional representation in 1949 and the last
election before the introduction of the Hawke government reforms in 1983.
Following the implementation of these reforms in 1984, however, 13 minor parties
won Senate representation in 32 years. The parties winning Senate representation
post-1984 have also been qualitatively different to those elected in the period
between 1955 and 1983, as will be discussed below.

‘Green’ parties in the Senate

The first minor party to win Senate representation following the Hawke govern-
ment reforms was the Nuclear Disarmament Party (NDP) in 1984. The party
opposed the Hawke government’s pro-uranium mining policies and support for the
broad foreign policies of the USA.#” This was significant as it was the first time that
a party advancing a specific policy agenda concerning environmental, conservation
and humanitarian matters won Senate representation.

The party’s candidate in Western Australia (WA), Jo Vallentine, won a Senate
seat, but the party soon collapsed. Vallentine, however, advanced her party’s agenda
in parliament and was instrumental in creating the Vallentine Peace Group, which
then morphed into the WA Greens. The WA Greens, which pursued similar goals
to the NDP, continued to win Senate seats from 1990 onwards but was displaced as
the pre-eminent ‘green’ party by the Australian Greens in the mid-1990s.

The Australian Greens combined a range of conservation movements, espec-
ially from the eastern states, to create a new party. Led by Dr Bob Brown from
Tasmania, the new party was able to win its first Senate seat in 1996. It advanced a
socially progressive agenda and emphasised cosmopolitanism, conservation, social
justice and humanitarian issues.*® By the time of the 2004 election, the WA Greens
(which had been a separate political entity) had joined the Australian Greens
confederation, and the party displaced the Australian Democrats as the third force

46 See Green 2015a.
47 Quigley 1986, 14.
48 See Miragliotta 2006.
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Table 1 Minor parties elected to the Senate since 1949

Minor party

Year first Senate seat won

Democratic Labor Party (DLP)
Liberal Movement

Australian Democrats

Nuclear Disarmament Party (NDP)
Vallentine Peace Group

WA Greens

Australian Greens

Pauline Hanson’s One Nation
Family First

‘New’ DLP

Liberal Democrats Party (LDP)
Palmer United Party (PUP)
Australian Motoring Enthusiasts Party (AMEP)
Hinch Justice Party

Nick Xenophon Team

Jacqui Lambie Network

1955

1974

1977

1984

1987

1990

1996

1998

2004

2010

2013

2013

2013

2016

2016

2016

in the Senate.*® The party has been able to win and maintain representation in
the House of Representatives at general elections since 2010 — something that has
eluded many other minor parties in Australia — especially as it has been able to
attract disenchanted Labor voters.”® The party’s strongest influence has been in
the Senate, where it has often held the balance of power with other non-major

49 Charnock 2009.

50 The Greens won the district of Melbourne from Labor in 2010 and were able to defend the seat

in subsequent elections. See also Bennett 2008.
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party senators. In this role, the party has sought to influence government policy,
especially on issues concerning asylum seekers, environmental conservation and
the provision of state services such as health care and education.

Non-'green’ parties in the Senate

Pauline Hanson’s One Nation Party first won Senate representation in 1998. From
the outset, One Nation focused on race and immigration issues.”! One Nation can
be regarded as a populist-right type party - it is led by a charismatic leader and
proposes to solve complex social and economic problems through simple policy
changes.>? At the national level, the party won one Senate seat in Queensland in
1998, attracting the support of disaffected Coalition voters in rural and regional
electorates. But it soon unravelled. One Nations organisational structures were
specifically designed so that its leader, Pauline Hanson, and not ordinary members,
had the power to decide the party’s policies. This led to much frustration and
caused many members to leave the party. Pauline Hanson was also sentenced to jail
for fraudulently registering One Nation.>®* Hanson soon left the party and contested
subsequent state and federal elections as an independent.

By the time of the 2016 federal election, however, Hanson had rejoined One
Nation. Campaigning on race and immigration matters once more, the party was
able to win a total of four Senate seats (two in Queensland and one each in
NSW and WA) thanks to the lower quota required to win seats in the double
dissolution election (the quota needed to win a seat was half that required at a
general half-Senate election). As in the past, however, One Nation experienced
structural volatility, with some Senators resigning from the party. While Hanson
continued to keep a high public profile in Australian politics, her party’s impact on
the national parliament has been hindered by organisational instability.

Other minor parties from the political right followed One Nation. Family First
was elected to the Senate in 2004 but was only able to win a Victorian Senate seat
because of a series of beneficial preference deals it had organised with other parties,
rather than broad support. Family First positioned itself as an anti-Greens party. It
focused on advancing socially conservative ideals, especially by opposing same-sex
marriage and drug liberalisation. The party originated in South Australia (SA) and
many members had links to Evangelical churches. While Family First could not win
parliamentary representation in 2007 or 2010, the party did return to the Senate
in 2013. The party merged with the Australian Conservatives, created by former
Liberal Senator Cory Bernardi, in 2017.

In 2010, the ‘new’ DLP won Senate representation. The party, however, was
qualitatively different to the version that was in the Senate throughout the 1950s

51 See Ghazarian 2015, 117-8.
52 Economou and Ghazarian 2018.
53 Hanson was released less than three months later. For further discussion, see CMC 2004.
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and 1970s. Like the Family First Party, the ‘new’ DLP was mobilised in order to
advance a socially conservative agenda, especially opposing abortion and same-sex
marriage. And like Family First, the party’s ability to win a Senate seat in Victoria
was due to a series of preference deals that allowed it to reach the quota. The party
was unable to consolidate its Senate representation in subsequent elections.

The Senate party system started to change even more rapidly when, in 2013,
three minor parties won seats in the chamber for the first time. These included the
Palmer United Party, led by businessman Clive Palmer, and the Liberal Democrats.
The Australian Motoring Enthusiasts Party (AMEP) also won Senate representation
in 2013, even though its primary vote in Victoria as just 0.5 per cent. It was able to
win a Senate seat thanks to preference deals it had made with other parties.

The Senate party system continued to diversify in 2016, even though the
Turnbull government made changes to the voting system in response to the 2013
results. The GTV was removed, and voters had to preference at least six parties
above the line or at least 12 candidates below the line. This reform was designed
to stop minor parties that won a very small primary vote from gaining Senate
representation through preference deals.

Despite these changes, three new parties won seats in the Senate, though it
should be remembered that this was a double dissolution election. The Hinch
Justice Party and the Jacqui Lambie Network were joined by the Nick Xenophon
Team, which won three seats in the Senate in addition to the lower house seat of
Mayo in SA.

Accounting for minor parties' rising support and success

The level of support for minor parties in both houses of parliament has experienced
peaks and troughs, but has been on the rise since 2007. In Senate contests, for
example, the primary vote for minor parties rose from less than 10 per cent in 1949
to the highest rate yet of just under 35 per cent in 2016.>* A key reason for the rise
in support for minor parties is that many new parties have advanced policies that
have responded to changes in society and to the broad policy debate. For example,
the NDP and the Greens attracted the support of voters who felt strongly about
nuclear disarmament, environmental conservation and social justice, while One
Nation attracted the support of those concerned about race and immigration.>
Furthermore, there has been a change in the goals of minor parties contesting
elections. In particular, minor parties that have been able to win seats since the 1980s
have promised to use their parliamentary representation to bring about legislative
change to areas they consider as important. They contrast with minor parties elected
to the chamber throughout the 1950s and 1970s, which were created as a result of

54 See Green 2018, 199.
55 See Economou and Ghazarian 2018; Ghazarian 2015.

120



The Australian party system

splits in a major party and sought to either stop the Labor Party from regaining
government (in the case of the DLP) or use their position in the Senate to act as
a watchdog on the major parties (in the case of the Democrats). The approach of
contemporary minor parties has resonated with voters, who are willing to support
them and allow them to wield significant power in the legislature.

There has also been a rise in the number of minor parties contesting elections.
In 1984, for example, there were just 18 parties contesting the election, but in 2016
there were 56, most of which were standing for the Senate.>® The proliferation of
new parties also means that voters have even greater choice, which contributes to
the apparent fall in support for the major parties.

Conclusions

There are two distinct party systems in Australia. The first is in the House of
Representatives, which is still dominated by the major parties. The origins of the
major parties show how they were able to attract electoral support (labour
organisation in the case of the ALP, primary producers in the case of the National
Party and conservative-oriented non-labour voters in the case of the Liberal Party).
Their longevity has been underpinned by the voting system used to elect candidates
to the lower house and reflects Duverger’s hypothesis that single-member elect-
orates that use a majoritarian method of electing candidates will produce a two-
party system.

In contrast, the party system in the Senate has undergone significant changes
since the adoption of proportional representation in 1949. Moreover, the type
of minor party elected to the chamber has transitioned - contemporary minor
parties winning seats are advancing specific policy agendas. While the major parties
continue to win a large portion of seats in the Senate, in recent years the use of
proportional representation has contributed to the creation of a multiparty system
that had been hypothesised by Duverger. The rising vote for minor parties shows
that voters are also supporting greater diversity, especially in the upper house.
This changing party system has implications for national policy, especially when
governments must rely on support from these parties to pass legislation.
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Without reading on, try to guess when the following was written:

There is scarcely a single duty of government which was once simple which is not
now complex; government once had but a few masters; it now has scores of masters
... at the same time that the functions of government are every day becoming more
complex and difficult, they are also vastly multiplying in number.!

Does it sound familiar? In fact, these comments were made in a classic of public
administration literature in 1887 by Woodrow Wilson, who would become the US’
28th president. Leaving aside the archaic expression, these comments could have
been made today. It is remarkable how frequently speeches by ministers and public
servants, and academic books and articles, mention the increasing complexity of
the public sector and the demands upon it.

Unikowski, Isi, and John Wanna (2019). The public sector. In Peter J. Chen, Nicholas Barry, John R.
Butcher, David Clune, Ian Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga,
eds. Australian politics and policy: senior edition. Sydney: Sydney University Press. DOI: 10.30722/
sup.9781743326671

1 Wilson 1887, 200. Woodrow Wilson was an accomplished practitioner of public administration.
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The public sector

The contemporary relevance of Wilson’s comments suggests that nothing about
‘the public sector’ is ever settled for very long. There are no issues regarding its
scope, size, reasons for being, ways of working, norms, values and practices that
cannot be and have not been contested and debated since the emergence of the
modern state.

Accordingly, rather than summarising a number of static terms and technical def-
initions that can be found in any standard textbook on the subject, which we would
then have to qualify with caveats, this chapter considers the most important questions
about the public sector and why these keep coming up. It then shows how the answers
to these questions have changed over time, and how they will continue to do so.

What is the public sector?

The question of what differentiates the public sector from the private and comm-
unity, or not-for-profit, sectors lies at the heart of perennial debate around the
world about what governments should be doing and, consequently, how big their
public sectors should be.

The easiest way to start is simply to define the public sector as the outcome of a
set of choices citizens and governments make about two questions:

1. What do citizens and communities want and need in terms of public provision?
2. How should governments respond to these expectations?

The public sector’s role and shape can be seen as a collective approach to the things
governments want to provide or impose, including the allocation of resources,
production of goods, delivery of services and regulation of activity in society.

More specifically, we can view these functions of government in terms of the
economic, political and/or legal purposes they fulfil:

« Economic purposes are achieved by governments performing a rebalancing
function in society by reallocating resources through taxes and charges (e.g.
redistributing from the rich to the poor or aged through social welfare and the
age pension).

« Governments are often required to provide goods and services that the market
has failed to produce or cannot easily produce. Street lights, public roads,
utilities, telecommunication, navigation across air and sea and, historically,
broadcasting and postal services are all delivered by public provision because
private markets will not generally supply goods or services that benefit people
regardless of whether they have paid for them.

+ Governments sometimes produce monopolistic goods and services (e.g. water,
electricity and sewerage) because the private sector may not provide them at
a price or at a level of efficiency that is in the public interest. Another reason
for this provision is the long-term investment required and the extensiveness of
the costs associated with supply.
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« Governments are compelled to act as a community protector or insurer of
last resort (that is, providing protection against risks that are too great for
the private sector to handle); for example, dealing with terrorism and national
security, conducting wars, dealing with natural disasters and epidemics and
combatting major crises affecting society, such as financial or economic crises.

o Turning to the public sector’s political purposes, governments respond to
electoral pressures and voter preferences (for more benefits, say, or for extended
services). Political parties channel voter preferences and campaign for office on
policy platforms, with winning parties expected to deliver on their agendas.

« The public sector fulfils important legal functions and provides administrative
services to ensure the rules and stability a functioning society needs are in
place. These include frameworks for the operation and enjoyment of liberty
and property, particularly law enforcement, courts and tribunals and bodies
protecting human rights. They also include regulatory bodies governing matters
such as safety, commerce and consumer protection.

In summary, comments on the role of the public sector that were made two
decades ago by the US organisational theorist Herbert Simon are still relevant
today: ‘At a point in history where cynicism about democracy and distrust of
government are rampant, we need to remind ourselves daily that government
performs a myriad of tasks that are vital to the health and future of our society.?

Nevertheless, government decisions about what goods and services to supply,
how to do so and how much of particular goods should be supplied are always
contestable, even in the case of core public goods like defence, the courts, the
police, public health, education and so on. These are matters that the political
system determines, just as private markets determine how much of a private good
is produced and sold. Below we will explore some of the ways such issues have been
dealt with in the past.

Public sector governance

The questions of how much control governments can and should exert over the
public sector, to what ends and in what ways have shaped much of the public sector’s
history. The discussions in the following sections of the appropriate size of the
public sector and how its structures and functions have changed over time reflect
the different views and values on which these questions about roles, purposes and
resources turn.

Two important sets of principles provide the norms and conventions that guide
and shape the structures and functions of the public sector. The first may be broadly
referred to as the Westminster tradition of public service. This tradition can be traced

2 Simon 1998, 2.
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back to the 1854 Northcote-Trevelyan Report to the British government. This report
essentially established the Westminster tradition of a professional and non-partisan
public service recruited on merit rather than patronage. The Westminster tradition
had a formative effect on the development of the Australian colonial governments at
the time, and, subsequently, on the Commonwealth government.?

The tradition includes the principle that the public service is accountable to
ministers, and ministers are individually and collectively accountable to parliament
and the electorate. The Westminster tradition clearly distinguishes between the
political role of ministers, who ‘have the last word’ on all matters for which they are
responsible, and a bureaucracy that is non-partisan, in that it can only be appointed
and removed according to legislated rules, works loyally for whoever occupies
the ministry, regardless of their political stance, and strenuously avoids active
political participation.* The principle of ministerial control over the departments
and agencies in their areas of responsibility is a pre-eminent factor in determining
how the public sector is structured, a matter we return to in the next section.

Australia’s federal system provides the second set of norms and principles gover-
ning the public sector. The public sector operates at three levels of government: the
national government, state and territory governments and municipal governments.
Officials work with one another within each of these levels, and across the
Commonwealth-state and state-local levels to develop and implement government
policies and programs, particularly when national policy frameworks are needed
to deliver economic, environmental or other reforms. The federal system shapes
the way policies are designed and implemented by the three levels of government,
including how, when and to what extent the different levels of government engage
with one another, how responsibilities for policy design and delivery are allocated,
how performance is measured and reported and, perhaps most importantly, how the
resources for these functions are collected and distributed.

The structure of the public sector

The relative independence of a public sector organisation from the government
of the day is a fundamental design principle inherited from the Westminster
tradition.> Within that context, the structures, forms and functions of the public
sector at any time reflect government choices about what public goods and services
to supply, to what extent and in what manner. Accordingly, the way public sector
bodies are set up and function varies considerably along a continuum from the

3 Parker 1978, 349.

4 Rhodes 2005. The risk of politicisation, or even the appearance of such, has become greater in
the age of social media and the erosion of traditional public servant anonymity. The changing
ways in which public officials engage with the distinction between ‘politics’ and ‘administration’
and the blurring between them is explored in Alford et al. 2017.

5  O’Faircheallaigh, Wanna and Weller 1999, 87.

127



Australian Politics and Policy

big, traditional departments that implement government policies in areas like
immigration, transport, the environment and so on, through to ‘corporations’
controlled by governments but largely managed on a commercial basis.

The core public sector consists of departments and agencies that are under direct
ministerial control. They are mainly financed by taxation, which they redistribute
through subsidies, grants and welfare payments. They may also provide a range of
services directly and free of charge (e.g. defence, education, health) or at prices well
below what the commercial market would charge (e.g. subsidised housing).6

Governments may also set up semi-autonomous statutory agencies and corp-
orations for reasons of efficiency, to drive innovative delivery or because the agency
needs to be able to make decisions free of ministerial intervention (such as the
Australian Taxation Office, the Australian Competition and Consumer Commiss-
ion or state government environment protection agencies). In practice, statutory
agencies are still subject to political and financial control by the government of the
day because they depend on the government for their resources, their governing
legislation can always be repealed or amended and individuals who fill statutory
offices are usually appointed by the government.”

Public corporations are agencies that operate independently of government and
may have their own sources of revenue in addition to direct public funding. They
may compete in private markets and make profits. Public corporations include the
Reserve Bank, Australia Post, the National Broadband Network, state government
housing schemes and state-owned bodies that operate power and water supplies.®

Any neat delineation between the public and private sectors is challenged by
increasing collaboration between governments, the private sector and the not-for-
profit sector’ in designing and delivering goods and services. Australian govern-
ments have a long history of relying on the not-for-profit sector, and in some cases
the private sector, to assist with the provision of services and to contribute to their
design. Governments partner with the not-for-profit sector for the delivery of a
range of community, employment, education, health and other services through
contracted networks.

Since 2000, governments have shifted towards this mode of delivering services.
As a result, total government funding for the not-for-profit sector has increased
significantly since 2000. Almost half (46 per cent) of Commonwealth and state/
territory government agencies surveyed in 2010 reported that not-for-profit
organisations made up three-quarters or more of the external organisations
providing services on their behalf.1

ABS 2015.

Goldring 1980, 355.

ABS 2015; United Nations et al. 2009.

That is, organisations that are neither commercial nor government bodies, do not earn profits
for their members and perform a range of charitable purposes.

10 Productivity Commission 2010, 300.

O N
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In the private sector’s case, governments transfer risks to companies in return
for financial rewards and incentives, through public-private partnerships for the
delivery of social and economic infrastructure or through contracted delivery of
public programs and services. Withers describes the ‘partnership between market,
state and community in the provision of the foundations of national life [as] the key
to the Australian Way in the institutional construction of the nation’!!

How big should the public sector be?

The size and role of the public sector are logically interdependent. In practice,
however, the two issues are often separated, particularly in criticisms of how much
governments are spending. Consequently, the size and cost of the public sector
is often controversial, even though actual employee numbers have been stable for
many years. The appropriate size of the public sector is regularly tested through
reviews conducted by Commonwealth, state and territory governments, particularly
when incoming governments argue ‘the financial cupboard is bare’!? Reductions in
the public sector at all three levels of government frequently occur in response to
such reviews and/or to periods of international fiscal crisis. They may take the form
of direct cuts, such as ‘razor gang’ reviews that outsource services to the private
sector, or result from long-term reforms in governance that aim to keep a check
on government size and outlays, such as expenditure review committees, efficiency
dividends and employment restrictions.'?

Criticisms of the public sector’s size, in terms of outlays and staft numbers, are
generally based on the effects of government intervention on the economy. These
criticisms are generally based on four key considerations:

« why governments are providing services that the public could choose to pay for
in the private sector

o the requirement for higher taxation and government borrowing to fund public
sector organisations and the goods and services they provide, which may act as
a brake on economic growth

« the possibility of ‘crowding out’ — when businesses find it harder to obtain
finance to invest because government borrowing increases interest rates,
making private borrowing more expensive

« government services are often criticised for being inefficient, such as when
Commonwealth and state government responsibilities overlap in particular
areas of policy.

11 Fabian and Breunig 2018, 236 (emphasis in original).

12 Weight 2014, 5.

13 At the Commonwealth level, an efficiency dividend that reduces funding for departmental
expenses by a factor of between 1 and 4 per cent based on assumed productivity increases has
been in place for 30 years (Horne 2012, 2).
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Figure 1 Jurisdictional composition of public sector employment. Source: ABS 2018.

An overview of trends in public sector employment over the past decade is
provided in Figure 1. This figure shows that there has been an increase overall
in the number of public sector employees, from 1.75 million in 2007-8 to 1.99
million in 2017-18.1* However, as a proportion of the total workforce, public sector
employee numbers declined from 21 per cent in 1990 to 16 per cent by the end of
the 1990s, where they have remained, apart from a slight rise in 2007-11. Public
sector workers currently constitute 15.5 per cent of the workforce.!®

The relative proportions of those employed across the three levels of govern-
ment have also remained stable over the decade. However, the compositions of the
Commonwealth and state/territory public sectors are quite different, reflecting the
significantly greater role the state and territory public sectors play in direct service
delivery to individuals, communities and businesses. Only around one-quarter of
the Commonwealth public service works on service delivery.! Conversely, the
proportion of those in the states and territories working on service delivery tends
to be much larger (around 80-85 per cent), with a correspondingly smaller number
working on policies for these governments.!”

At around 36 per cent of gross domestic product (GDP), general government
spending in Australia is not large by Organisation for Economic Co-operation and
Development (OECD) standards;'8 this proportion has not changed much over the
preceding two decades. By themselves, however, statistics on the size of and trends
in public sector employment and expenditure tell us very little, compared with how
ideas about the appropriate role for governments change over time and are reflected

14 ABS2018.

15 ABS2017.

16 Australian Public Service Commission 2018.

17 Data sourced from state government workforce statistics.

18 OECD 2018. Commonwealth government outlays alone represent around 25.4 per cent of GDP
(Commonwealth of Australia 2018).
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in the public sector’s functions. (We will look at this issue more closely in the next
section.)

As we have noted, the vast majority of public sector employees are engaged in
direct service delivery, particularly through the education, health and police/justice
sectors. This reflects the public’s continuing expectation that ‘the service state’ will
provide a range of services directly, as one component in a ‘hybrid mixture of part
public, part private activities, delivery chains that do not remain in neat boxes or
organisational settings.!®

An overview of recent public sector changes

Developments in how the public sector works reflect the way Australians and
their elected representatives decide the following questions, and how those answers
change over time:

« What are most efficient, effective, equitable and sustainable ways for govern-
ments to design and deliver services and programs that respond to the needs
and wants of their citizens, businesses and communities?

o How should that response involve the private and not-for-profit sectors, and
citizens themselves?

The ‘traditional’ public sector was arguably the dominant model for the public sector
in Australia and New Zealand to the end of the 1980s. This model was characterised
by a number of features derived from the Westminster tradition, including:

« a politically neutral public service controlled by and accountable to ministers

« government departments that directly provide services, with little outsourcing
and competition, integrating policy and operational functions, from the design
of policies through to their implementation and delivery ‘at street level

« in order to perform these functions effectively and efliciently, departments
organised in standardised managerial hierarchies in which power and authority
are increasingly invested in correspondingly smaller echelons of senior officials
(as distinct, say, from markets and networks)?°

o departments largely designed to implement political directions in discrete,
manageable and repetitive tasks, conducted according to prescribed rules and
technical expertise.?!

However, during the 1970s and 1980s, governments were increasingly faced with
economic globalisation, demographic pressures, the role of supranational economic
and political institutions and concerns about the size and cost of their public

19 Wanna, Butcher and Freyens 2010, 31.
20 Osborne 2010, 8.
21 Stoker 2006, 45.
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sectors. Consequently, they also questioned their capacity to manage these issues
through traditional bureaucratic structures and methods.?? Perceptions that the
public service had become ‘a self-contained elite exercising power in the interests
of the status quo but without effectively being accountable for its exercise’®® led to
reviews and changes that aimed to restore ministerial control.

The most important set of public sector practices and values that emerged
in the 1980s and 1990s is collectively described as the new public management
(NPM), and is still highly influential today. NPM aimed to make government more
efficient and effective, based on ideas derived from economic theory and business
management techniques. Its proponents called for the public sector’s monopoly
over policy making and service delivery to be removed or at least reduced. (The
Howard government’s minister for administrative services applied a ‘yellow pages’
test: if a business was listed in the business phone directory, the minister argued
that there was no reason why it should be provided by government.)?*

Instead, the NPM’s objectives included giving users more choice in the services
they received, making more use of market-type competition, and foreshadowed
a program of widespread privatisations and the separation of service delivery
agencies from their parent policy departments. They called for a greater focus
on financial incentives and transparent performance management in public sector
organisation.?> The classic NPM text Reinventing government? coined the phrase
‘steering, not rowing’ to advocate less involvement by the public sector in actually
delivering services and more focus on policy making and on the choice and design
of such services.?’

A summary of NPM’s characteristics, such as ‘disaggregation, competition and
incentivization,?® is provided in Table 1. In practice, NPM was not always adopted
for the same reasons and did not always consist of the same policy mix when
implemented.?

22 Other potential explanations of NPM point to more endogenous developments within
bureaucracies themselves, such as the impact of new technologies that allowed work to be
refashioned along private sector lines.

23 Royal Commission on Australian Government Administration (1976), quoted in Wanna and
Weller 2003, 87.

24  Aulich and O’Flynn 2007, 160.

25 Hood 1991, 5.

26 Osborne and Gaebler 1992.

27 Denhardt and Denhardt 2015, 11; Osborne and Gaebler 1992, 32; Pollitt 2002, 276.

28 Dunleavy et al. 2006.

29 Dunleavy et al. 2006; Hood 1995; Pollitt 2002; Pollitt 1995.
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Table 1 Comparison of the new public management (NPM) and traditional public

services
Dimensions  Under older forms of Under NPM
of change bureaucracy
under NPM
Organisational Uniform public service-  Disaggregation of units in the public sector
disaggregation wide rules; centralised to enhance management and focus account-
controls over pay and ability; separately managed, corporatised
staffing units with delegated control over resources;
disaggregation of traditional bureaucratic
organisations into commissioning and
delivering agencies, the latter related to the
‘parent’ by a contract or quasi-contract
More Public service More use of contracts and outsourcing;
competition in organisations have semi- competition within the public sector and
the public permanent roles; unified  with the private sector
sector organisational chains of
delivery and
responsibility
Adoption of  Emphasis on a distinctive Adoption of private-sector reward systems,
private-sector ‘public service ethic, part- greater flexibility in hiring and rewards; term
management icularly its non-pecuniary contracts, performance-related pay and local
practices value set, permanency determination of pay and conditions;

Discipline and
frugality in

resource use

Hands-on
professional
management

and standard national pay
and conditions; citizens
and businesses seen as
clients and beneficiaries

Emphasis on institutional
continuity and stable
budgets

Emphasis on
‘mandarins,% with
traditional skills in
making, but not
administering, policy;
adherence to rules
paramount

emphasis on service quality; citizens and
businesses are rational consumers and
therefore ‘customer responsiveness’ is
paramount

‘Doing more with less™: an active search for
alternative, less costly ways to deliver public
services; reduced compliance burden for
business

‘Let the managers manage’: highly visible
managers wielding discretionary power
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Dimensions  Under older forms of Under NPM

of change bureaucracy

under NPM

Explicit Qualitative, implicit Tangible and reportable performance

standards and standards and norms measures and indicators on the range, level

measures of  based on trustin a and content of services to be provided; goals,

performance  professional public targets and indicators of success, preferably
service expressed in quantitative terms; greater

transparency in resource allocation;
adoption of activity- or formula-based
funding and subsequently accruals

accounting
Greater Public organisations Public organisations controlled through
emphasison  controlled by top-down  resources and rewards allocated according to
output ‘orders of the day), as pre-set output measures; emphasis on results

controls determined by senior
management; emphasis
on procedures

Source: adapted from Hood 1995, Hood 1991 and Pollitt 1995.

The legacy of NPM

In the 1980s and 1990s, the adoption of NPM policies by both Labor and
Liberal-National Coalition governments led to widespread privatisation of govern-
ment assets and services and commercialisation of many of those remaining in
public hands (for instance, some services introduced user charging).?!

As Figure 2 suggests, the impact on employee numbers during NPM’s heyday
was more in the order of a redistribution from the Commonwealth to state and
local governments, with only a minor downsizing in total numbers in the 1990s,
from 1.73 to 1.45 million, and then an increase to just under 2 million currently.>?
Commonwealth employees declined from 23 to 12 per cent of the total public
sector workforce between 1990 and 2017, while the proportion of state government
employees rose from 67 to 78 per cent.

30 ‘An efficient body of permanent officers ... possessing sufficient independence, character, ability
and experience to be able to advise, assist, and to some extent influence those who are from
time to time set over them’ (from the Northcote-Trevelyan Report, quoted in Caiden 1967, 383).

31 Aulich and O’Flynn 2007; O’Faircheallaigh, Wanna and Weller 1999, 66. See Hughes 2003 for an
extended discussion of the rationale for and against the establishment of public enterprises as a
particular segment of the public sector.

32 Itis similarly unclear whether outsourcing had a significant effect on public sector expenditure
and employment in other countries (e.g. Alonso, Clifton and Diaz-Fuentes 2015, 656).
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Figure 2 Public sector employee numbers, June 1990-2017. Source: ABS 2018.

The period of NPM largely replaced the highly centralised state, with its
monopoly over policy design and delivery, with a new set of relationships between
government and other societal sectors and players. These relationships gave
governments a choice between traditional delivery via public sector organisations,
market and quasi-market approaches, and networks,** and hence greater flexibility
in responding to the demands and expectations of citizens, who had been given
choice and agency as ‘customers’ by NPM.

By the mid-2000s, NPM was losing its status as the predominant paradigm
for public sector organisation. Key elements of NPM had been reversed or stalled,
amidst concerns about the fragmentation of the public sector and its services
and loss of accountability and capability summed up as ‘the hollowed-out state’3*
Criticism of NPM highlighted its narrow focus on efficiency and its implication that
‘the public nature of what governments do is not particularly important’

Indeed, NPM’s emphasis on ‘management’ appeared to some analysts to ignore
the profound economic and social changes that had given rise to public sector
reform in the first place. These developments required more fundamental changes
to how political institutions and public expectations interacted and were managed.3¢

Nevertheless, many elements of NPM are still in place, such as performance
management and budgeting and market-based competition for some services. The

33  Peters and Pierre 1998.

34 Bevir and Rhodes 2011; Dunleavy et al. 2006, 468.

35 Peters 2017, 607. See Halligan 2007 for a discussion of the particular causes of departure from
and reaction to NPM by governments and bureaucracies in Australia and New Zealand.

36 Kettl 2000. See Pollitt and Bouckaert 2011, 15 for an overview of the difficulties involved in
assessing the impact of NPM and its successors.
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introduction of market-style mechanisms to procure services via competitive
tendering processes led to greater co-option of the not-for-profit sector in
delivering public policies. The latter is now a major partner of the public sector, to
an extent, Alford and O’Flynn argue, that ‘would have been unrecognizable’ forty
years ago.’’

Beyond new public management

No single paradigm of public sector reform has emerged to dominate the early
decades of the new century in the way NPM dominated the closing decades of the
last. Instead, a number of influential and interrelated directions are emerging that
respond to, and in some cases reverse, NPM’s main tenets.

A new model of public sector organisation that Osborne and others have called
the ‘new public governance’ recognises that the complexity of citizens’ needs is
not well handled by NPM’s separation of policy and service delivery agencies and
widespread adoption of contractual service delivery through the private and not-
for-profit sectors.

The ‘whole of government, collaborative and customer-centric approach that
reponds to these problems forms part of a broader movement towards the new
public governance. This is characterised by the public sector working in partnership
and through networks with other sectors to deliver public services, on the one
hand, and multiple processes allowing for input from interest groups, citizens
and stakeholders to inform policy making, on the other.3® This pluralistic model
encompasses the concept of ‘co-production;*” in which policy making and delivery
is managed and governed not only by professional and managerial staff in public
agencies but also by citizens and communities.*?

Digital era governance harnesses new technologies in service delivery,
administration and communications and the use of social media by bureaucrats
and the public for policy input and service delivery. Proponents of digital era
governance are critical of NPM’s tendency to encourage, as they see it, ‘manage-
ment attitudes obsessed with intermediate organizational objectives rather than
service delivery or effectiveness’*! Advocates argue that information technology is
transforming the relationship between governments, bureaucracies and the public
through the reintegration of public services; needs-based, simpler and more agile

37 Alford and O’Flynn 2012, 8; Butcher and Gilchrist 2016, 5.

38 Greve 2015, 50; Osborne 2010, 9.

39 Or, in some views, has led to its revival as a cost-cutting aspect of NPM (Nabatchi, Sancino and
Sicilia 2017, 767).

40 Meijer 2016. Although not untroubled, the introduction of Australia’s ‘My Health Record’ and
the role of the Australian Capital Territory’s Citizen’s Jury in devising a new Compulsory Third
Party Insurance Scheme are contemporary examples of such co-production.

41 Dunleavy et al. 2006, 471-2.
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whole-of-client service delivery; and the generation of greater productivity through
digitisation.*?

Public value governance (PVG), the third dominant model of public sector
organisation and development, is less about the means by which governments
govern. Rather, it focuses more on the political and institutional processes by which
public values are identified and inform strategy making, performance management
and innovation.*> One of PVG’s most notable advocates argues that the public
sector creates public value in two ways: first, by producing goods and services
that have been prioritised by the political system, and second, by establishing
and operating institutions that are ‘fair, efficient and accountable, meeting the
expectations of citizens (and their representatives).

PVG requires public sector managers to do three things: help to identify and
define the public interest; secure support for the creation of new public goods
and services from political and other stakeholders (such as interest groups, clients,
businesses and the general community); and obtain the operational and
administrative resources required for the task.*>

Public sector values

No discussion of the public sector is complete without examining the distinctive set
of values and norms that guide its work. It may be useful to think of such public
sector values in terms of why the public sector exists, what it does and how it does
this. Longstanding political and cultural conventions and traditions (derived from
both the Westminster model and the federal system) provide the public sector with
a purpose and justification for its services to the community.

The values that inform what the public sector should do or produce at any time
reflect culturally embedded ‘outcomes values,*® such as ‘growth’ or ‘diversity), that
dominate political debate over long periods but do change from time to time. For
example, NPM valued private-sector delivery, while cutbacks to welfare programs
reflected higher values being attributed to private, as opposed to collective,
solutions to income inequality. These values inform the immediate policy priorities
of incumbent governments and serve as evaluation standards or design guides for
particular policies.*”

42 Dunleavy et al. 2006, 480; Greve 2015, 51.

43 Rainey 2014, 64; Greve 2015, 50.

44 Moore 2014; Moore 1995, 53. See also Mazzucato's work on the state’s contribution to public
value through its role in creating and supporting private markets and innovation (Mazzucato
2016; Mazzucato 2013).

45  Alford and O’Flynn 2009, 173. You may be interested in the debate between Rhodes and Wanna
(2007) and Alford (2008) on whether this role is compatible with the Westminster tradition of
ministerial responsibility.

46  Stewart 2009, 27.

47 Bozeman and Johnson 2015, 63.
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A third set of values, often and explicitly linked to the Westminster tradition,*8
guides how the public sector carries out its tasks and is managed. These values
apply both to public servants’ personal conduct and to their organisations’ work
as a whole. They may be expressed as rules about responsiveness, impartiality,
procedural fairness, efficiency and ethical behaviour, but may also (controversially)
extend to how public servants should engage with social media.*® These values
are generally set out in enforceable values statements and codes of conduct, which
frequently form part of the relevant public service legislation.

NPM reforms led to some important changes to the relationship between public
servants and ministers. In the Westminster system, this relationship had been
characterised by permanent careers, particularly for senior public servants, im-
partial support for the government of the day and a degree of anonymity that
allowed public servants to advise their political masters freely.® In the 1980s, these
arrangements changed in a number of Western democracies, including Australia
and New Zealand. Department heads were placed on limited contracts that were
subject to performance appraisal, and the anonymous role of confidential ministerial
adviser was weakened as special ministerial advisers and private consultancies
played an increasing role in advising on developing policy.>!

Conclusions

The present context of economic, demographic, social and technological disruption
is generating calls for a profound rethinking of the public sector’s purpose,
dimensions and approaches, in Australia and internationally. Such debates,
informed by the values we have identified above, are integral to the very nature
of the public sector. As Jocelyne Bourgon, a leading Canadian public servant and
public service innovator, sums it up, the task is ‘to rediscover the irreplaceable
contribution of the state to a well-performing society and economy and articulate
a concept of that state adapted to serving in the twenty-first century’>? As we have
shown, questions about the nature of that task, how it is to be performed and by
whom, remain constant for citizens, governments, and for those, like you, who are
studying the public sector:

« What do citizens and their communities want and need?

« What role should governments play in responding?

o What are most efficient, effective, equitable and sustainable ways for govern-
ments to design and deliver that response?

48 Rhodes, Wanna and Weller 2008, 469.
49  Quirk 2018, 104; Stewart 2009, 29.

50 Hood and Lodge 2006.

51 Hood 2000.

52 Bourgon 2017, 625.
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« How should that response involve the private and not for profit sectors, and
citizens themselves?

« What capacity will governments and their public administrations need to carry
out this work, and what values will the public sector need to display and
champion?
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News media is no longer thought of as a monolithic, homogeneous institution
or actor reflecting the real world from a position of objectivity and authority.
News still strongly determines and anchors public attitudes but the ‘hypodermic
needle’ explanation of communication — which holds that mass media messages are
simply transmitted from a sender to a passive receiver - is no longer persuasive.
Consumers’ characteristics (e.g. age, gender, sexual orientation, ethnicity, literacy
and so on), as well as the contexts of media consumption, shape audience reception.
For media researchers and students, the key questions endure: who is speaking,
to or for whom, through which conventional formats, on which platforms and for
what purposes?

In transitional times for media, answering these questions is not easy because
the material conditions under which media organisations once operated have
altered with the advent of disruptive technologies. Widespread consumer parti-
cipation, information abundance, hybrid content and converging platforms and

Griffiths, Mary (2019). Media and democracy. In Peter J. Chen, Nicholas Barry, John R. Butcher, David
Clune, Tan Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga, eds. Australian
politics and policy: senior edition. Sydney: Sydney University Press. DOI: 10.30722/sup.9781743326671
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formats are only part of the picture. Harvesting of consumer data makes the tar-
geting of specific demographics possible, for commercial and political purposes.
Inevitably, political culture and journalism are changing, with questions regularly
arising about Australian media’s democratic role.

This chapter covers the transformation of media and its impact on political
culture. Mediation and the pre-digital democratising communication technologies
- print, radio and television - are the initial topics discussed. The chapter then
maps the Australian media sector. The mixed economy approach that Australia
takes to media policy and regulation is summarised, before the chapter returns to
the free press concept, concluding with an overview of parliamentary media and
the potential problems inherent in journalist-source relations.

Mediation

Mediation is the core of inquiry in media scholarship. It involves analysis of the
whole or of selected aspects of the material processes of production, distribution
and reception of media content, and the construction of specific audiences,
institutions, practices and technology uses.

Mediation theory argues that representations of the world do not unprob-
lematically reflect its realities. Representations are treated as constructs formed
by sets of practices, codes and compositional conventions from which we, as
consumers, actively make meanings. For example, different levels of familiarity
with the basic television news format - authoritative ‘talking heads’ (hard news,
sport, weather), remote vision, voice-overs — veil or partially obscure the myriad
forms of agency and necessary elements that are required to construct a ‘seamless’
flow of news.

Viewers’ cues about potential meanings are derived from camera positions, live
reports versus automated feeds, or editing processes that, for example, truncate
a serious policy announcement to give prominence to an amusing but tangential
moment. News readers’ modes of address are regularly fine-tuned by internal
research on viewer profiles; thus the seemingly inconsequential interactions
between co-hosts help audiences attribute significance to a story.

Mediating processes combine technical, journalistic, political, ethical, editorial,
commercial and platform- or audience-driven elements. Whatever the technology
(print, telegraph, camera, radio, television, satellite, the internet, mobile, smart),
media are never just mirroring reality. Their forms are implicated in the existence
and survival of cultural, economic and political systems. Thus, questions of power
and agency in mediation processes are critical when considering media.
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Mediatisation

Theorists of media argue about the nature and impact of mediation processes, and
about the logics, rituals and patterns evident in what is called the mediatisation
of politics. The concept is complex but useful. It focuses on media and politics as
separate but interrelated domains that are directly and indirectly capable of shaping
major societal change. Mazzoletti and Schulz discuss the usurping of political
power, seeing media as a potential threat to democracy.! For Strombéck, media
logics compete with the logics of politics.> He defines four distinct stages in the
power dynamic between actors. Mediatisation is also being explored by theorists in
relation to other institutions. It requires more analysis than is possible here. Asking
precise questions about how - specifically - media transforms political action is
always useful.?

Technologies: from print to digital disruptions

Communication technology plays a generative role in anchoring normative societal
attitudes in any era. Print technology commanded the flow of political information
through centuries of development in Western democracy, just as, from the mid-20th
century onwards, radio and television helped form mass political literacies - the
ways people understand the world and understand politics. Now, digital and smart
technologies are replacing or colonising heritage media.

The decline of print news

Print newspapers began to lose their advertising revenue, and then their audiences,
to the internet towards the end of the last century. Print news’ dominance has now
gone, along with the shared ritual of reading the paper at set times of the day - a
practice that had helped individual citizens in a nation-state to see themselves in a
‘deep horizontal comradeship’ with others* and to form civic competencies.
Though many print mastheads vanished,” some survivors remain politically
influential. The Australian, for example, has a relatively low circulation, compared
to past years, but retains a capacity to influence Australian news and commentary.
Roy Morgan recorded a rise in readerships for cross-platform news for the year
from March 2017. Sydney-based news topped the list: The Sydney Morning Herald
and The Daily Telegraph. Melbourne’s The Age and Herald Sun came next, followed

1 Mazzoleni and Schulz 1999.
2 Stromback 2008.

3 Couldry 2008, 374.

4 Anderson 1983, 6.

5  Kirkpatrick 2012.

6  Roy Morgan 2018.
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by the two national papers, The Australian (which, with a 4.9 per cent rise, had
increased its Sydney readership) and The Australian Financial Review.

Digital disruptions

The internet changed everything for print and broadcast media. Media and
consumers were finally free of the scheduling limitations imposed by print presses
and analogue technology.

But the digital editions of print mastheads face severe competition for eyeballs
from local, national and global online competitors, and especially from start-ups
with no infrastructure renovation costs. Infotainment, clickbait and ads flourish,
competing with front-page ‘hard news’ - stories on politics or international affairs.
News rooms employ online content producers and use tracking tools to detect even
minute changes in reader engagement, while journalists are decreasing in number.
In hard economic times, investigative journalism is expensive. There are gains and
losses to digital disruption. It can be generative and initiate innovation, but it can
destroy legacy media and its workforces if they cannot rapidly adapt.

Across the hybrid digital platforms, media content is created, repurposed and
often categorised as ‘premium content’ behind subscriber paywalls. Journalists
adapt stories while events are unfolding or compete for a unique selling point after
tracking interest in trending stories. The editorial capacity to add and withdraw
digital content may also be partly responsible for the pressure on journalists to
publish first and amend later. The volume and apparent liquidity of news content
could potentially unsettle a reader’s grasp of the chronology and significance of
events.

Free digital newspapers, on the other hand, have increased the number and
diversity of voices being heard. A tutelary attitude is discernible in the accumulation
of hyperlinks to earlier or complementary news stories, and in reader aids such
as the ‘story so far’ column. ‘Opinion’ writers no longer rely on prior knowledge
or experiences shared with readers, as their arguments can be supplemented by
links to supporting content. Journalists now also self-reference or draw attention to
colleagues’ work.

Hyper-mediation

Information flows 24/7 on free-to-air and subscription-only platforms, viewed in
private on a range of fixed and mobile devices and as the background noise and
vision in public spaces. The intense barrage of connected content (graphics, video,
social media, hypertext) within even one story is inescapable and yet, despite
medias ubiquity, consumption patterns are not shared as they were in the era
of mass media. Fragmenting media organisations; innovating, inexpensive digital
start-ups; the reduction of media workforces; and the segmentation of audiences
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into ever narrower slices of the total audience ‘share’ are dramatically altering the
landscape.

Individuals are adapting and easily navigating digital media even while mobile,
but their choices are potentially isolating and lack significant points of contact
with others. Governments and political parties, on the other hand, have found
it hard to adjust their communications to hyper-mediation and to social media’s
empowerment of citizen-consumers. The scattergun approach of repetitive mes-
saging across multiple platforms for comprehensive coverage easily backfires, but
so too does data-driven personalised messaging.

Trust, blame, the ‘Canberra bubble’ and ‘toxic politics’

A transforming media is blamed for the toxic nature of contemporary political
culture in Canberra and for undermining trust in democracy. Dissatisfaction with
democracy, as tracked by the Australian Election Study (AES) since 1997, has
reached an all-time high among voters.” Fairfax reported AES findings, sub-
sequently initiating a reader poll on reasons for the state of Australian democracy.?
Blame was primarily directed at politicians, the electoral system and mainstream
media.

Summarised poll comments from the AES identified four main concerns about
media’s contribution to the state of affairs: a focus on conflict and negativity, parti-
sanship, clickbait and not holding politicians to account. The four concerns seem
indicative of broader public judgement. The two terms ‘Canberra bubble’ and ‘toxic
politics” are used more frequently since the 2018 Turnbull leadership spill. The first
works as shorthand for a self-interested governing elite perceived to be out of touch
with citizens’ concerns. The second term has become a recurring narrative in hard
news and opinion commentary.

Partisanship

Media organisations are accused of permitting ideological bias to distort news
coverage; of misrepresenting government policy and actions; of being stooges of
or echo chambers for particular parties and politicians; of producing fake news;
of fuelling social divisions; and of crossing the line into political activism. These
assertions are not always supported by substantive evidence and may be put
forward for political reasons, but their repetition contributes to a discourse of
media’s failure to perform its ‘fourth estate’ public interest role. Australian
journalists have been subjected to threats, exclusions, online trolling, police
searches and even violence.

7  Cameron and McAllister 2018.
8  Harris and Charlton 2018.
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Accusations of political activism on the part of sections of the media have
been voiced by, among others, Nine’s chief political reporter;’ the editor-in-chief at
Guardian Australia;!? and former Liberal!! and Labor prime ministers.!? Whether
objective ‘public interest’ journalism, once the mainstay of mainstream news, can
survive without government funding is a newer concern.!3

Consumers' power

Streams of content originating in separate production processes blend at the point
of consumption as end-users control the news feeds they receive, reproduce and
annotate. Consumers become curators when blogs and social media give them the
agency to select and prioritise the content forwarded to newsgroups and niche
publics.

An individual’s power to intervene directly in political debate exists and can
be co-opted. A Facebook user in France posts her frustration about the cost of
living and, 1 million likes later, French protestors, including the gilets jaunes or
‘yellow vests, tune in to her drive-time live feed. A Twitter or Facebook user may
be regularly annotating and forwarding texts to like-minded groups. Influencers
emerge by remediating content, and the editing process on social networks is rarely
as transparent as Wikipediass.

Fake news

Fake news, when it is recognisably sensational clickbait, is familiar to most online
users. ‘Alternative facts’ or covert political bias in a story can be harder to identify.
Well-known individuals and organisations may be regular offenders. Anonymous
content simultaneously emerging across several platforms is another red flag. Other
telling signs relate to missing elements. A professionally produced news story carries
the journalist’s byline and contact details and is date-stamped. Revisions or correc-
tions on subsequent iterations are recorded and disclaimers explain apparent bias
or any other diversion from hard news protocols of even-handedness, such as the
absence of comment from the subject of a critical story.

Fake news rarely carries such markers. Image altering software can make fakes
on social media very convincing, and yet, perversely, content like this is trackable
through reverse image searches or through more expert algorithmic analyses. A

9  Knox 2018. Chris Uhlmann launched a passionate attack on the Liberal-National Coalition
leadership plotters, and included News Corp, Sky News, and 2GB staff, arguing that the latter
were no longer observers but ‘players.

10 Christensen 2014. In an interview with Mumbrella, Guardian Australia’s editor, Katherine
Murphy, commented on rival News Corp’s approaches to public debate.

11 Elton-Pym 2018.

12 Kevin Rudd has continued forthright attacks on News Corp (Rudd 2018).

13 See ‘Media inquiries’ below for further discussion.
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majority of Australians recognise and make their own choices daily about fake
news.!* In the USA, fake news has had a chilling effect on public trust of news as
the 45th president, with partisan hostility, regularly uses the phrase to attack media
as ‘the enemy of the people.

Publics

Belonging to a public, or many publics simultaneously, is defined by values, mutual
visibility and shared interests and activities. Publics can be identified by the
communications around an agent, a text or an event. The Institute of Public Affairs’
Twitter feed is an example of a powerful conservative public with a record of
climate change denial and radical commitment to freedom of speech. The operation
of a horizontal public is exemplified by the Guardian’s live blog of the final day
of Australian parliamentary proceedings for 2018. It attracted over 5,500 reader
comments on 6 December.

Disrupters

Anyone who is digitally literate can become a disrupter on social media. The online
interventions by Russian providers of fake news during US elections in 2016 are
regarded as a high-stakes example of state information warfare, although one US
party benefitted from their efforts.

An everyday example of disruption is provided by a user’s response to a sup-
portive tweet sent by Donald Trump’s lawyer, Rudy Giuliani, which contained an
unintended hyperlink - a hackable point for an inventive anti-Trumper, who took
charge of the link, buying a domain. When Trump’s supporters clicked through, they
read unexpectedly negative messages.

Trump’s Twitter feed best illustrates the strengths and weaknesses of a platform
routinely used by Australian politicians and journalists. Social networks give
already powerful politicians and their media advisers even bigger megaphones,
with access to global audiences. Politicians circumvent mainstream media by
speaking directly to those they perceive to be their publics on Twitter, Facebook or
Facebook Live, ignoring journalists and escaping difficult questions.

Regular tweeting can appear to close the distance between government and
governed, but it can cause uncertainty and accountability is limited. When he was
prime minister, Malcolm Turnbull’s Twitter account recorded political events. One
morning he rebutted The Australian’s negative coverage of his post-spill actions.!®
Forwarded and receiving attention from other media, the tweet demonstrated
social media’s potential for unsettling dominant media influencers.

14 Parketal. 2018.
15  See https://bit.ly/2mM]JTuZ
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Social media participation by politicians, under-resourced parties, activist
groups and individual citizens undercuts, and provides copy for, conventional
reporting of politics and public affairs. Social media is shared space for politics in
action.

The challenges posed by global technology giants

Innovation by end-users is only one way that digital technology is changing
Australian political culture. Mainstream news is also challenged by competition
from non-traditional technology rivals and start-ups in the news and public affairs
marketplace. The social media giants do not pay for the user content that attracts the
growth of their subscription bases and profits, yet some content may be profoundly
damaging to the public good. More importantly, democracy itself can be weakened
by the self-regulated nature and commercial interests of the global platforms.

Calling social media giants to account for the poor quality of the information
distributed on their platforms has proved difficult for nation-states. Governments
have not designed effective checks, of the kind that uphold the civic rights and
responsibilities of a traditional free press, for Facebook and Twitter. The technology
companies do not consider themselves publishers; they are not subject to professional
publishing codes or state regulations governing news and public affairs journalism.

As yet, Facebook has little accountability for the circulation of, for example, hate
speech and fake news on its platform. Like the media organisations discussed in the
next section, the tech platforms track and reward users by employing algorithms to
measure their activity, find lookalikes’ and predict consumer behaviour.!¢ UK demo-
cracy watchdog Demos, reporting on political marketing, describes the algorithmic
approaches Facebook uses to make audience segmentation more precise through
tracking similarities in user profiles.!” Facebook’s data granularity makes it very
effective and not necessarily a good thing. A cautionary tale is provided by the har-
vesting and exploitation of raw data from millions of unsuspecting Facebook users
by the now-discredited political consulting firm Cambridge Analytica for targeted
messaging in Trump’s 2016 campaign.

In any case, avoiding engagement with different perspectives is detrimental
to democratic openness to rational argument. The social media giants’ operations
encourage new social norms, yet they escape accountability: national legislation
designed to protect users, and democracy, has no jurisdiction over them.!8

Many kinds of ‘free’ information offered by social media platforms and by
search engines such as Google come at a transactional cost to users. Data on media

16 Tien 2018.

17  Bartlett, Smith and Acton 2018, 10.

18 Instagram has responded to UK activists, after media reports, by promising to redesign the
automated forwarding of self-harm content to already vulnerable people.

150



Media and democracy

consumers is premium information. The new political reality is that information
about consumers, the creation of segmented publics or online clusters, and the
adoption of sophisticated tools for managing that information all shape political
parties’ communication choices.

Mapping the Australian media and communications sector

Australia has a mixed economy approach to media — a combination of private and
public enterprise. That said, the concentration of mainstream media ownership is
very high, as the regularly updated maps and other information provided free by
the Australian Communications and Media Authority (ACMA) illustrate.!® Every
large Australian city has at least one daily newspaper, available in print and digital
versions. Even in the bush, where broadband access can be patchy, consumers
have a choice of free-to-air commercial channels, public channels and paid digital
television channels, and sometimes community television. Radio is still important
in people’s lives. Local stations, some with small footprints and tiny publics,
broadcast ‘news and talk’ about public affairs in every state and territory.

Commercial media

At the macro level, commercial, public and government media broadly define
the sector in Australia. Dominant cross-media commercial corporations with
significant concentrated holdings and different business emphases compete for
market share. Two of these are based in eastern Australia - Rupert Murdoch’s
News Corp and Fairfax Media Ltd (now owned by Nine) - though both own
media enterprises or interests across the country. Along with Seven West Media,
Kerry Stokes” holdings and Bruce Gordon’s family-owned assets, they dominate the
commercial media world.

News Corp Australia

News Corp Australias claim that it is Australias number one media company is
based on market share and diverse market offerings, with 16 million monthly
consumers for its print and digital products.

Their ‘Find your Audience’ webpage is an excellent illustration of the niche
market segmentation tools that advertisers, including political marketers, regularly
use to match delivery of content to user profiles. News Corp advises that it can
connect advertisers to, for example, a group of 1,756,000 consumers labelled ‘Mums,
36, with kids under 18’ or to a market segment of two million ‘Executive Influencers.

19 ACMA 2018.
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The Australian newspaper is the jewel in the News Corp crown. In terms
of circulation figures, it has a combined print and digital audience of 2,787,000
over four weeks. This almost equals Fairfax’s The Age and is just over half of
the combined monthly totals for The Sydney Morning Herald.?* The Australian,
which uses paywalls for premium content, has no daily national agenda-setting
competitor. The Australian Financial Review, owned by Fairfax Media (see below),
is the only other national newspaper.

News Corp’s potential capacity to set an agenda at the metropolitan level is
indicated by the dominance of The Advertiser, first established by Rupert Murdoch’s
father. It is now Adelaide’s only print daily newspaper. A small subscriber-based
digital independent, InDaily, is the sole local competitor for AdelaideNow, The
Adbvertiser’s digital version.

News Corp routinely opposes the current proliferation of online platforms
when the opportunity arises to make public submissions. It has argued that the
diminishing revenue streams create redundancies and make public interest
journalism unsustainable.

Fairfax Media

News Corp’s major commercial competitor, Fairfax Media, merged with Nine Enter-
tainment in late 2018, after High Court approval. At the time of the merger, Fairfax
had a comprehensive set of media assets, formats and platforms. Its newspapers
include one of the highest-circulation metropolitan ‘broadsheets, The Age, and The
Sydney Morning Herald and The Australian Financial Review. Fairfax publishes
regional agricultural papers and community newspapers and has continuously
innovated, developing websites and tablet and smartphone apps. In the Australian
capital, digital paywalls have been instituted for The Canberra Times, once freely
available under Fairfax.

The Fairfax business was the subject of news and comment in 2018. Reports
described massive job losses and business strategy issues. The merger with a
different kind of media business generated concerns about the potential loss of
a 177-year-old news tradition. Print and digital newspaper mastheads remain in
place, with stories now unobtrusively branded by Nine. The impact on public
interest journalism is currently unknown.

Public media: Australian Broadcasting Corporation (ABC)

The Australian Broadcasting Corporation (ABC or ‘Aunty’) has a national network
of metropolitan and regional stations and offers a range of digital news,
entertainment, sports and specialist channels, such as those for children’s

20 EMMA 2018.
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programming, youth radio and rural communities. Government funding of about
$1 billion annually makes it a significant national enterprise. Commercial media’s
criticisms of platform proliferation and defence of private enterprise are arguably
thinly veiled attacks on the ease and speed with which the national broadcaster
has embraced the digital. At the ABC and elsewhere, workforce contractions and
a proposed digital transformation project ensure that controversies over
management, funding and direction continue.

A controversial period in 2017-18 ended with the removal of the ABC’s man-
aging director by the board of directors, and then the resignation of the board’s
chair. Its own journalists investigated board struggles in the 4 Corners episode
‘Bitter End’?!

The ABC Charter,?? specifically legislated to safeguard the corporation’s indep-
endence from government interference, sets high standards for professionalism
and fairness. It outlines the broadcaster’s national remit to inform, educate and
entertain, and thus animate democracy. Nevertheless, accusations of bias period-
ically arise. Though the ABC has outspoken commercial rivals and political critics,
it remains one of the most trusted institutions in Australian life, as evidenced by
regular independent polls. It has a strong supporter base and a distinctive culture.

Public media: Special Broadcasting Services (SBS)

SBS is Australia’s multicultural, multilingual channel. It is a ‘hybrid’ public broad-
caster as its funding comes partly from direct grants and partly from advertising
revenue. SBS television attracts 13.1 million people monthly and the downloads
from radio are high.?> The SBS streaming service, On Demand, is available more
widely than that of any other broadcaster in Australia and makes hundreds of
international and Australian movies and programs freely available.

SBS is distinctive in its commitment to Australias cultural diversity and
strongly promotes intercultural awareness. In 2013, it merged with the media
company National Indigenous Television (NITV), thats largely Indigenous staff
produce free-to-air content of local and national interest. Reportage of Indigenous
perspectives has deepened and diversified, for example, on the preservation of
Uluru as a sacred site and on the actions of the first ever Indigenous minister for
Indigenous Australians.

21 First broadcast on November 12, 2018.
22 Australian Broadcasting Corporation Act 1983 (Cth).
23 SBS 2018.
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Free press in a democracy

Though media operates under pressure within regulatory safeguards, the dynamics
of the sector might make the ‘fourth estate’ concept seem archaic.?* But, in fact,
it still resonates broadly in the community and powerfully with many journalists,
despite the challenges of redundancies and industry change.?

The ‘fourth estate’ view of media rests on the principle of freedom of speech.
The ‘fourth estate’ view holds that the role of a free media in a democracy is
to inform electorates, interpret political events and speak truth to power. Liberal
democracies place high value on a fair, strongly independent media - free from
censorship or political influence or attack - that willingly acts as a guardian of the
public interest.

An impartial press watches over the operations and probity of other
institutions, often prompting political action. Stories in 2017-18 about customers’
treatment by Australian banks pressured an initially reluctant government into
holding a royal commission into the financial sector. Media pay close attention
to the administrative arm of government, tracking allegations of misconduct. The
Australian’s “Teacher’s Pet’ podcast, an investigative account of the cold case of
missing woman Lyn Dawson, might have encouraged new witnesses to come
forward and led to the subsequent arrest of a suspect and the reopening of criminal
and judicial processes. Excessive media attention can, however, damage the
presumption of innocence.?

The important role of a free media is highlighted during election periods.
Choosing a government that best serves citizens’ interests depends on accurate
information being circulated in a timely, transparent and accountable way.
Journalists use a raft of presentation techniques to refresh people’s memories about
the past performances of parties and politicians: slogans, file footage, report cards,
policy chronologies, infographics, interactive maps and, of course, cartoons.
Political cartoonists normally operate outside the defamation framework.
Comment is robust. For instance, ‘Stab...ility, Matt Golding’s conga line of prime
ministerial backstabbers, encapsulated a decade of unedifying conduct in
Australian politics.?”

24 The other three ‘estates’ describe the checks and balances appropriate for democratic
governance. In secular Australian governance, the three powers are the executive, the
administration, and the judiciary.

25 New Beats 2018.

26 Fedor and Cooper 2018.

27 The Museum of Australian Democracy’s annual exhibition is online at https://bit.ly/21fzV4B
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Limits of press freedom

Absolute freedom of expression for the press does not exist anywhere. Even in
polities considered liberal democracies, there are nuances. Defence of the principle
of free speech was turned into a weapon that several politicians and journalists on
the right of politics used to try to silence opposition to proposed amendments to
the Racial Discrimination Act 1975 (Cth), specifically to section 18C. The proposed
wording aimed to neuter the regulation of racially based hate speech. In 2011,
columnist Andrew Bolt controversially, and unsuccessfully, tested 18C in the High
Court.?

Analysing the fine details of regulatory frameworks and media operational
practices is important when defining a liberal democracy. Details to be considered
include: journalists’ training and citizens' expectations; security restrictions in
investigating a government, judiciary or administration; freedom of information
processes; defamation law; the existence of legislation protecting journalists; and a
government’s informal practices in dealing with journalists’ dissent. Compared to
regimes where journalists are censored, imprisoned or assassinated, the conditions
for a free press in Australia are generally good, though vigilance is always necessary.

Media inquiries: monitoring the state of public interest journalism

In May 2018, the report of the Senate Inquiry into the Future of Public Interest
Journalism was published. It first assessed changes to news and public interest
journalism since the Finkelstein Inquiry five years earlier, before turning to the
questions of government funding and a new statutory body with oversight of media
- the latter suggestion largely unpopular with media organisations.

The Senate report focused on changes to news caused by the move to a
predominantly digital environment. Since Finkelstein, the Senate report noted, the
pace of change had exponentially accelerated and, despite the proliferation of new
players, the sector’s capacity to fund public interest journalism was being negatively
impacted. Challenges included the collapse of advertising revenues and business
models, and job losses. Despite recognising media’s challenges, government funding
was not recommended. Government thus reaffirmed its reluctance to intervene
directly in the mixed media economy.

State regulators and self-regulation bodies

Government sets the regulatory framework for the media and communications
sector, and various statutory and self-regulation bodies monitor compliance.

28 An ABC report on the High Court decision summarises the case: https://ab.co/31Vv8FT
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Government regulation

The ACMA is the government regulator for broadcasting, the internet, radiocomm-
unications and telecommunications. It recognises the ‘diversity and complexity’ of
the Australian media and communications landscape and describes its remit as
protecting community interests and promoting industry growth.?

In addition to handling complaints and monitoring industry compliance,
ACMA publishes resources about media. It provides infographics and Word
documents showing the ownership of the multiple corporations and organisations
operating in Australia, tracing cross-platform networks of corporate holdings. Its
work informs federal legislation to prevent the formation of media monopolies.

A full list of legislation, other regulatory bodies like the Australian Consumer
and Competition Commission (ACCC) and the Ombudsman, bodies such as the
Press Council of Australia and advocacy groups like the Advertising Standards
Bureau can be found in the guide to media and resources on the parliament of
Australia’s website.>°

Self-regulation bodies

The Press Council of Australia, set up in 1976 and funded by volunteer member
organisations, is among the various regulatory bodies dedicated to ensuring that
standards of good practice are upheld, complaints are adjudicated and informed
advice is available on media policy areas. The Media, Entertainment and Arts
Alliance (MEAA), established in 1992, introduces its detailed code of journalistic
ethics by emphasising the rights of the public and journalists’ responsibilities.?!
In addition to a strong statement of fourth estate’ purpose, the MEAA website
provides professional codes and resources for media workers and the general
public. The MEAA runs campaigns to protect press freedom, critically engaging
with policy that threatens journalists’ pursuit of the truth.

In one example, members organised a petition against sections of the National
Security Legislation Amendment (Espionage and Foreign Interference) Bill 2017
(Cth), proposed by the Liberal-National (Coalition) government led by Malcolm
Turnbull. If passed, the legislation would have criminalised the unofficial receipt
and handling of government information and undermined journalists’ time-
honoured protection of their sources, and even safeguards for whistleblowers.
Journalists were quick to call the proposal an attack on press freedom. In 2019,
chief executives from the ABC, Nine and News Corp united in calling for better
protections for journalists following federal police raids on the Canberra home of a
NewsCorp journalist and ABC offices in June.

29 ACMA 2018.
30 Jolly 2017.
31 MEAA 2018.
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Parliament House: government and media

Hansard is not the only public record of proceedings in the Australian parliament.
Media is ever-present. But there are different kinds and motivating forces. In the
chambers and committee rooms, parliamentary audio-visual recordings are pub-
lished every day without additional interpretation or analysis. Multiple media
organisations operate out of Parliament House; the press watches proceedings from
closed galleries or live feed in media offices. Government ministries and agencies run
policy information campaigns and regularly engage citizens through mainstream and
social media. Party media offices attempt to take control of the news agenda through
press releases, doorstops, supplying talking points and so on.

All this activity and access upholds transparency and accountability. However,
media’s focus and agency are increasingly seen to be tainting politics with the
apparent need to spin and the negative aspects of public relations. The following
section discusses potentially problematic areas.

Controlling the message

Australias top political office, Prime Minister and Cabinet, is served by a large
staff dedicated to publishing the governments good news, burying its bad news,
blocking opposition stories that are seen as ‘cutting through’ with the electorate
and other forms of media management. At party headquarters, staff monitor the
clippings supplied by news aggregators, with circulation figures attached. Talking
points are supplied for spokespeople. Staying rigidly ‘on message’ can be counter-
productive as politicians work from scripts with repeated phrases. Some politicians
leave speech writing, image management and social media outreach to their media-
savvy staff. The rise and fall of governments are shaped through a public relations-
style handing of government information and citizen engagement.

Parliamentary recordings

Details of the business of government are available for forensic scrutiny through
official parliamentary media recordings. Both chambers and committee rooms are
televised, and date-stamped proceedings are viewable online on the Australian
Parliament House website. Strict rules govern what may and may not be recorded in
the private areas of Parliament House. Information on the parliament of Australia
website is available for fair re-use.

The televising of parliament has many critics among older public servants and
political observers. Although its contribution to the transparency of government is
acknowledged, it is also thought to exacerbate some of the worst aspects of politics
- for example, the combative point scoring and insults thrown in question time and
the gradual development of opportunities for representatives to play to the cameras,
rather than pursue the details of policy effects.
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Journalists and sources

The Federal Parliamentary Press Gallery

The parliament of Australia makes swathes of information available to watchdogs
(journalists and the general public) and provides offices and services to media
organisations. Journalists are visible everywhere in parliament. Their conduct is
governed by rules and conventions, with the sergeant-at-arms, the usher of the
black rod and officers from Parliamentary Services overseeing compliance and
ensuring media balance.?? Both parliamentary chambers have an enclosed gallery,
where Australian and international journalists photograph, live tweet and write
copy about the day’s events. The Federal Parliamentary Press Gallery offices are co-
located on the second level of Parliament House, on the Senate side. Accredited
journalists number over 250 and, as the official website notes, since the first days
of Federation journalists have shared their resources with colleagues. Despite the
news imperative to break stories first, televised news can often include ‘vision’ -
either footage or stills - gifted to the station by another journalist.>* The phrase
‘Canberra bubble, mentioned earlier, is used when referring to the shared
assumptions, conventions and shorthand said to be shaping political news
produced by and for an elite separated from the concerns of the public. Rather
than acting independently of politics, in a public interest role, media has been
compromised by its focus on the theatre of emotions, rather than the substance of
policy discussions, or so the argument goes.

Co-location

The working lives of political journalists, elected representatives and media officers
are intertwined and mutually dependent. Journalists are hired as media officers
by politicians or stand for election, and politicians are employed by media
organisations. The National Press Club is a short walk from parliament.

Politicians seek media attention to make themselves and their parliamentary
record known to constituents and other party members, and they use media outlets
to promulgate policy to as wide an audience as possible. From the moment they
nominate for public office, politicians can expect to have every part of their lives
examined. During election periods, they may be subject to a personalised ‘dirty
tricks’ campaign, as Kerryn Phelps and Dave Sharma were, simultaneously, during
the key loss of the Liberal seat of Wentworth in the 2018 by-election. Managing
media coverage of pertinent questions of eligibility and moral fitness to serve
became a particular problem for some MPs and Senators embroiled in the
controversy over dual citizenship in the 2016-19 parliament.

32 Parliament of Australia 2008.
33 Federal Parliamentary Press Gallery n.d.
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Journalists vigilantly stay abreast of dynamic events in order to make sense
of them. Ethical issues arise when career success could depend on being the first
to publish stories that are important to readers. Reporters risk being manipulated
when acting on leaks from staffers or politicians with agendas. Relations between
journalists and politicians often become heated, and payback is known to occur.
Controversial decisions made by journalists in 2018 include revealing details of
Barnaby Joyce’s private life and releasing information that confidential government
documents had been found in a second-hand store in Canberra, while the news
organisation concerned (the ABC) perused the documents, presumably to assess
their news value.

Co-location supports anonymous leaks. Politically motivated leaks, while
sometimes revealing inappropriate activity, have an overall tendency to contribute
to distrust in political processes. They lead to instability, can be vexatious and in
some cases may even be criminal; however, even under legal pressure, journalists
remain reluctant to identify their sources.

Conclusions

Media content creates narrative meanings that are never ‘just what happened.
Some content is manipulated, other stories fall into conventional narrative patterns;
attempts to change the news agenda may go badly wrong, but sometimes, in the
hands of a media-savvy and quietly angry politician, the opportunities presented
are too good to miss.

When former Foreign Minister Julie Bishop wore red shoes at a press con-
ference outside parliament, she generated media columns during the penultimate
sitting week of parliament in 2018, and, periodically, the red shoes continue to do
so. The following context suggests the significance of the Museum of Australian
Democracy exhibit shown in Figure 1.

After Scott Morrison won the leadership ballot, the new Coalition team
struggled to manage the public’s hostile reactions. Reporters continually speculated
on the details of Turnbull’s removal and persistently questioned why Bishop, the
most popular Liberal politician and a moderate, had not been supported by her
colleagues. On the obvious slight, Bishop was silent, until Julia Banks resigned from
the Liberal Party, fuelling a belief that both women had suffered from sexism. Banks
and Bishop went public with their assessment of the politics - in their different ways
— on the same day.

The chain of events demonstrates that attempting to manage media depends on
skill, judgement and an element of luck. The day began with two senior ministers
starting a ‘presser, hoping to switch off negative media coverage of the new
government with good news about the economy. During the press conference,
they (and those in attendance) were alerted by mobile phone that Julia Banks was
beginning a resignation speech in the House of Representatives, citing a sexist party
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Figure 1 Julie Bishop’s red shoes displayed at the Museum of Australian Democracy.
Source: author.

room and culture as major reasons for her departure. Press crews captured the
surprise and immediate dispersal that this information occasioned - with some
participants televised running back to the House. News images followed of women
from the backbenches and the crossbench warmly empathising with Banks and
supporting her, confirming the view long held by many that the Liberal Party had a
gender problem, even with its successful, experienced female members.

Bishop’s flamboyant shoes at her own ‘presser’ later that day might be read
as a light-hearted prop chosen by a senior female politician with an interest in
fashion that was familiar to the public. Nothing is so simple. In a disastrous week
for the Coalition, the shoes worked as a complicated sign with fluid (not infinite)
meanings: Bishop’s implicit support for Banks™ struggles; her silent comment on
being marginalised by a sexist Liberal party room; or the West Australian seizing a
pertinent moment to remind her constituency that she remained a potential prime
ministerial candidate, despite receiving only 11 votes during the Turnbull spill.
Bishop’s later tweet about the ‘surprising’ attention the shoes attracted carried a red
heels emoji. Bishop is an enthusiastic emoji user with over a quarter of a million
followers on Twitter, and an excellent manager of her personal ‘brand.

Turnbull’s tweet direct to The Australian was also a comment on the spill and
on conservative wrath at failing to install a preferred leader. Turnbull used the right
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of reply on a social media platform against a story attacking his reputation and
legacy. Like Bishop, he is not an ordinary citizen. Prior media and public interest in
the senders’ political status was required to give both tweets the significance they
acquired.

This chapter has touched on mediation processes, old and new players, the
challenges of transformation and public concerns. It is encouraging that, despite
the loss of trust in contemporary politics, Australians’ interest in political events
remains strong. Nielsen digital ratings show that time spent reading online news
spiked to 44 per cent more than the daily average on the day of Turnbull’s removal,
24 August 2018, with Australians accessing news across all platforms and devices.>*
However, trust in media fluctuates. During the Turnbull spill, Chris Uhlmann’s
accusation that some right-wing journalists crossed the line to become ‘players in
the game’ in the ousting of a prime minister is a compelling and timely warning
against such abuses of the privileges enjoyed by journalists. A perceived focus on
click-worthy political content, rather than policy discussion, is also a legitimate
criticism of media.
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Courts

Grant Hooper
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The courts (also referred to as the judiciary) are a central and critical part of
Australia’s constitutional system. They are one of the three arms of government, the
other two being the legislature (also referred to as parliament) and the executive.
Due to their lack of independent resources and enforcement mechanisms, the
courts are often called the least powerful arm of government.! Yet this description
belies their actual importance.

The specific and essential role played by the courts is providing binding and
authoritative decisions when controversies arise between citizens or governments,
or between the government and its citizens, regardless of whether the rights in issue
relate to life, liberty or property.?

Australian courts are modelled on their English counterparts, and before
Federation each colony had a separate court system that was ultimately answerable
on questions of law to the Privy Council in the UK. After Australia’s Federation in
1901 the separate state systems continued, but the court hierarchy was modified
by inserting the High Court of Australia between the state courts and the Privy

Hooper, Grant (2019). Courts. In Peter J. Chen, Nicholas Barry, John R. Butcher, David Clune, Ian
Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga, eds. Australian politics and
policy: senior edition. Sydney: Sydney University Press. DOI: 10.30722/sup.9781743326671

1 Stephen 1982, 338.
2 Huddart, Parker and Co. Pty Ltd v Moorehead (1909) 8 CLR 330, 357 (Griffith CJ).
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Council. Recourse to the Privy Council was finally removed in 1986, leaving the
High Court as the apex court and, as such, the ultimate arbitrator of the law in
Australia.’

Upon its creation the High Court was also given its own original jurisdiction
by the Australian Constitution (the Constitution). Although not expressly provided
for in the Constitution, this jurisdiction (borrowing from the USA) was assumed
to include the ability to invalidate legislation that is not supported by, or is contrary
to, the Constitution. As a matter of convenience, the Constitution also allowed state
courts and other courts that may be created by the Commonwealth parliament to
be given the ability to exercise federal/Commonwealth judicial power. This has led
to an integrated, albeit complex, court system.*

What decisions do courts make?

Although eluding precise definition,® the classic starting point for determining
what a court does (i.e. what judicial power is) is the following statement of Griffith
CJ in Huddart, Parker and Co. Pty Ltd v Moorehead:

I am of the opinion that the words ‘judicial power’ as used in sec. 71 of the
Constitution mean the power which every sovereign authority must of necessity
have to decide controversies between its subjects, or between itself and its subjects,
whether the rights relate to life, liberty or property. The exercise of this power does
not begin until some tribunal which has power to give a binding and authoritative
decision (whether subject to appeal or not) is called upon to take action.®
[emphasis added]

This statement can be said to have three key components: controversies, rights and
a binding and authoritative decision.

The controversies that the courts typically decide can be divided into two legal
categories: private law and public law. Private law incorporates disputes between
‘subjects’ or citizens and includes, for example, tort, contract and defamation law.
Public law on the other hand generally involves disputes between government
and its citizens or disputes between governments (e.g. state versus state or state
versus Commonwealth). It typically encompasses constitutional, administrative
and criminal law. However, due to its importance, criminal law is often treated as
its own separate category.

The ‘rights’ that courts adjudicate upon are existing ‘legal rights’ rather than
future rights (the creation of future rights is generally seen as a legislative power).

Australia Act 1986 (Cth), section 9; Australian Act 1986 (UK), section 9.
Crawford and Opeskin 2004, 21.

Williams, Brennan and Lynch 2018, 597.

Huddart, Parker and Co. Pty Ltd v Moorehead (1909) 8 CLR 330.
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Such rights are found in the common law or granted by the legislature through
statutes.

Perhaps the most essential power of the courts is to provide a binding and
authoritative decision so that the dispute between the parties is finally determined,
at least once any appeal process is completed. Once authoritatively determined,
the decision, whether private or public in nature, can be enforced by the executive
government if it is not willingly accepted by one of the parties.

Although not specifically mentioned in the statement of Griffith C] quoted
above, other cases emphasise the importance of a fourth feature of the courts’
decision-making process: to adjudicate a controversy by applying ‘judicial process.”
‘Judicial process’ will be touched upon when discussing the separation of powers
doctrine later in this chapter. It is sufficient for now to observe that ‘judicial process’
is deciding a controversy ‘in accordance with the methods and with a strict
adherence to the standards which characterise judicial activities’®

Historical development

Australias common law system is inherited from England. The term common law
reflects one of this legal system’s theoretical aims: to create a ‘common’ system of
law. That is, a system of law that applies to all, regardless of wealth, station or
political influence. From a practical perspective, common law rules are created by
the courts when they decide a dispute. To explain how it has decided a particular
dispute, the court issues a judgement outlining the rules of law that have been
applied. The rules of law or precedents in these judgements are then developed,
modified or extended by later courts when they decide similar or analogous
disputes. Courts that are lower in the hierarchy must follow the precedents created
by higher courts. The requirement that judges follow the judgements of earlier
courts is referred to as the doctrine of precedent.

In England, the common law has existed since the 12th century, when the
King appointed judges to act as his ‘surrogates’ to dispense justice. The judges were
known collectively as the King’s Court.” While originating in a time when the King
of England ruled with almost absolute power, the common law was not developed
to only and always benefit the King. Rather, the common law ‘was founded in
notions of justice and fairness of the judges, consolidated by their shared culture,
their professional collegiality, and a growing tradition’!? Indeed, with the rise of the
common law there also gradually developed a view that the King’s power was not
absolute but was subject to limits. Of course, the King’s power diminished further

Graham v Minister for Immigration and Border Protection [2017] HCA 33, [39].
R v Spicer; Ex parte Australian Builder’s Labourers Federation (1957) 100 CLR 277.
Crawford and Opeskin 2004, 6-7.

0 Crawford and Opeskin 2004, 6.
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over time, while the power of a new institution — parliament — grew. Parliament’s
growth, in turn, saw its rules of law (i.e. legislation) replace the common law as the
most ‘significant source of new rules.!! Yet parliament’s rise arguably changed the
initial focus of the courts rather than diminished their significance. Their role is
still to decide controversies brought before them by citizens or governments; but
they will now often start with a legislative rule rather than a common law one,
examining precedents to determine how the legislative rule has been and should be
interpreted and how it has been applied by previous courts.

The establishment of courts in Australia

Before the First Fleet left for Australia in 1787, legislation and letters patent allowed
for the creation of a criminal court and civil court respectively in New South Wales
(NSW). These courts were established upon the First Fleet’s arrival but were initially
staffed by military officers. Later, when the first judge was appointed, he was
required to follow any order given by the governor who, for all intents and purposes,
exercised both legislative and executive power. It was not until the passing of the
New South Wales Act 1823 (UK) that the colonial judges obtained the same level of
independence and security of tenure held by their English counterparts.!?

The New South Wales Act 1823 also established separate Supreme Courts in
NSW and Tasmania and provided for the establishment of inferior courts - that is,
courts below the Supreme Courts. Ultimately, a similar court system was established
in each Australian colony and continues, with some modifications, today (today the
inferior courts are generally called District, Local or Magistrate’s courts).

On 1 January 1901 the Constitution came into effect and the Commonwealth
of Australia was born. As Blackshield and Williams observe:

The system of federalism created by the Australian Constitution involves two tiers
of government in which power is divided between the Commonwealth and the
States. Each tier has its own institutions of government, with its own executive,
parliament and judicial system.!?

Consequently, the colonial (now state) court systems continued, but there would
now also be federal courts and, in particular, the High Court of Australia, created
under section 71 of the Constitution. Under sections 75 and 76 of the Constitution,
the High Court could hear and decide certain matters involving Commonwealth
power - that is, it would hear the matters in its original jurisdiction. Under section
73, the High Court would also hear appeals from the state Supreme Courts and any
federal courts that would be created.

11 Creyke et al. 2017, 9.
12 Crawford and Opeskin 2004, 23-4; Creyke et al. 2017, 45.
13 Williams, Brennan and Lynch 2018, 264.
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It was clear that the High Court of Australia was generally to operate in the
same manner as the English common law courts. However, there was one
significant difference. Because England did not have a written constitution, the
English courts accepted that they did not have a constitutional role, in the sense
that they did not rule on the constitutional validity of legislation. In contrast,
borrowing from the USA, which did have a written constitution, it was assumed
that the Australian High Court would declare Australian legislation (whether state
or Commonwealth) invalid if it exceeded the constitutional power of the enacting
parliament or infringed an express or implied limit in the Constitution.!4

The Constitution also provided in section 71 that the Commonwealth parlia-
ment could create other federal courts. Although a Federal Court of Bankruptcy
was created in 1930 and an Industrial Court in 1957, it was not until the 1970s that
a generalised system of federal courts was established. This began with the creation
of the Family Court of Australia in 1975 and the Federal Court of Australia in
1976. As a result of the increasing workload in both the Family and Federal Courts,
in 1999 the Federal Magistrates Court, now called the Federal Circuit Court, was
established.

Court hierarchy

The Australian court system has many different courts with different respon-
sibilities. Each court is regulated by an Act of parliament. The federal courts,
including the High Court, are regulated by an Act of the Commonwealth parlia-
ment. The state courts are regulated by their respective state parliaments. The
Australian Capital Territory and Northern Territory courts are also regulated by
their respective parliaments, although they owe their ultimate existence to Com-
monwealth legislation.!®

Despite the number and different types of courts, there is a reasonably clear
hierarchy, with the High Court at the apex of what can be described as a unified
system.!6 It is a hierarchy in the sense that courts are ranked from highest to
lowest. Figure 1 provides a general overview of this hierarchy. The hierarchy in turn
facilitates the operation of three important characteristics of the modern common
law system:

« the balancing of specialist knowledge with more general legal knowledge

14 This principle is derived from the US decision of Marbury v Maddison (1803) 1 Cranch 137 and,
subject to some modifications, is accepted as ‘axiomatic’ in Australia: see The Australian
Communist Party v The Commonwealth (1951) 83 CLR 1, 262 (Fullagar J).

15  Section 122 of the Constitution enables the Commonwealth parliament to pass laws allowing
for self-government of the territories.

16  Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, 138 (Gummow J).
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« an appeal or judicial review process
o the doctrine of precedent.!”

While providing a general overview, Figure 1 is somewhat of a simplification
for two reasons. First, the division between federal and state courts may give the
impression that state courts only exercise their respective state’s judicial power;
however, they also exercise federal power. Second, while the court system in each
state and territory follows the general structure shown in the figure, in reality each
system is more complex; other, more specialised courts have been created and there
may be slight differences in the appeal processes.

In each state and territory, it is generally accepted that courts lower in the
hierarchy should deal with less important matters (both in monetary value and
seriousness) and that for some types of cases there should be an initial hearing
before a judge with expertise in the particular subject matter before them. In NSW,
for example, the Local Court can hear civil cases with a value of up to $100,000, the
District Court up to $750,000 and the Supreme Court any amount. Similarly, there
are other courts in the state that deal with particular types of matters, and there are
specialist divisions within the Local and Supreme Courts that deal with either civil
or criminal matters. Figure 2 provides an overview of the NSW civil court structure
and Figure 3 provides an overview of the criminal court structure.

Greater integration: the exercise of federal judicial power by state courts

While the US constitution provided much of the inspiration for the drafting of
Chapter III of the Constitution, which deals with the federal court system, there
are two very significant differences that have meant Australia’s court structure is far
more integrated.

The first difference is that in the USA the federal and state court systems are
quite distinct. As the three figures show, in Australia the High Court hears appeals
from federal, state and territory courts. This means that the High Court has been
able to establish ‘one Australian common law’!8 rather than overseeing a different
common law in each state and territory and at the federal level.

The second difference is that provision was made in sections 71 and 77(iii)
of the Constitution for the Commonwealth parliament not only to create federal
courts but to also allow state courts to exercise federal judicial power.?

Giving state courts the power to exercise federal jurisdiction generally, rather
than in limited circumstances, was a uniquely Australian development and is
known as the autochthonous expedient.?’ Autochthonous means indigenous or

17 Harvey 2017, 74.

18 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 563.

19 The Commonwealth parliament has invested state courts with the ability to exercise federal
jurisdiction; see in particular section 39 of the Judiciary Act 1903 (Cth).

20 Rv Kirby; Ex parte the Boilermakers’ Society of Australia (1956) 94 CLR 254, 268.
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High Court of Australia

A
Full Court of Full Court of Supreme Court
Federal Court Family Court Full Court of Appeal

A A

f

Single Judge of Supreme Court

A A

Federal Court Family Court
A

A

District or County Court

A

Federal Circuit Court Local/Magistrates Court

Each arrow represents a right of appeal. Legislation specifies what those appeal rights
are. The High Court and each state Supreme Court also has an inherent common
law power to review the decisions of inferior courts for jurisdictional errors.

Figure 1 Generalised Australian court hierarchy.
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High Court of Australia
A

Supreme Court — Court of Appeal

A A A

Supreme Court Land and Environment
A Court
Dust Diseases Tribunal District Court Workers Compensation
A Commission

Local Court

Each arrow represents a right of appeal. Legislation specifies what those appeal rights are.

Figure 2 Generalised NSW civil court hierarchy.
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High Court of Australia
A

Supreme Court - Court of Criminal Appeal

A A A A

Supreme Court Land and Environment
A Court

District Court
A A A

Local Court

A

Children’s Court Drug Court of NSW

Each arrow represents a right of appeal. Legislation specifies what those appeal rights are.

Figure 3 Generalised NSW criminal court hierarchy.
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native to the soil and the term expedient acknowledges that it was seen as a
practical measure to both simplify the resolution of disputes that may be brought
before a court under the Constitution, common law or state legislation?! and delay
the need and cost of setting set up a new federal court structure beneath the High
Court.?? Even now that a quite extensive federal court system has been created, the
state courts continue to hear most criminal cases brought under federal law.?3

Although not expressly provided for in the Constitution, Australia’s court
system has become even more integrated through cross-vesting legislation passed
by the Commonwealth and by each state and territory, allowing the Supreme
Courts (and to a lesser extent the Federal and Family Courts) to exercise each
other’s jurisdiction. The Jurisdiction of Courts (Cross Vesting) Act 1987 (Cth)
provides, for example, that in civil matters the Supreme Courts can exercise federal,
as well as other states, jurisdiction. It then provides for the transfer of proceedings
to the most appropriate court. However, while federal jurisdiction can be vested in
state courts, the Constitution does not allow state jurisdiction to be vested in federal
courts.?

Key constitutional principles

There are a number of fundamental doctrines found in the Constitution. They
include ‘the rule of law, judicial review, parliamentary sovereignty, the separation
of powers, representative democracy, responsible government and federalism’?®
While each principle influences how courts operate in Australia, two principles in
particular can be said to be part of the courts’ DNA. These are the rule of law and
the separation of judicial power.

The rule of law

It is commonly accepted that the rule of law is an essential feature or sign of a
healthy democratic society. Yet, despite its importance, what the rule of law actually
means is highly contested. This is because it can be said to be a political rather
than legal concept or an aspirational rather than legal right. Nevertheless, most
conceptions of the rule of law start with the ideal that there should be known laws
that are administered fairly and that everyone is subject to,2° whether they are poor,
rich, weak, powerful, a private citizen, a public servant or a member of parliament.

21 Crawford and Opeskin 2004, 40.

22 Re Walkim; Ex parte McNally (1999) 198 CLR 511, [200] (Kirby J).
23 Crawford and Opeskin 2004, 43.

24  Re Walkim; Ex parte McNally (1999) 198 CLR 511.

25 Aroney 2018, 1.

26 Burton Crawford 2017, 10-11.
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While the rule of law is a cultural commitment shared between all three arms
of government, the courts are, and see themselves as, central to its enforcement
in Australia. The courts enforce the law not only by interpreting it and issuing
authoritative and binding judgements but also by applying a process in which
the parties in dispute can be seen to have received a fair hearing. This process
culminates in written reasons. Written reasons are not only necessary for the
doctrine of precedent to operate effectively, they also ensure that the parties and
others who may be affected by the law know why the decision was reached. This,
in turn, supports the presumption that the law is being administered in an open,
public and ultimately fair manner. Importantly, and entwined with the doctrine
of the separation of judicial power, this judicial process is designed to ensure that
the law is administered as it exists and not as the executive government desires or
believes it should be. In this regard, the High Court has emphasised that ‘all power
of government is limited by law’ and that it is role of the judiciary to enforce the law
and the limits it imposes.?”

The separation of judicial power

A separation of powers exists when the power of government is divided between
the legislature, the executive and the courts. Generally speaking:

the legislature enacts laws; the executive applies those laws in individual cases; and
in the event that a dispute arises about the meaning or application of a law, the
dispute is resolved conclusively by the judiciary.®

A strict separation of powers is enshrined in the US constitution, but it has never
existed in England. However, in England parliament has recognised the importance
of an independent judiciary since at least 1701.2° Australia has adopted somewhat
of a middle ground between the US and English approaches. It only applies a strict
separation of power to federal courts (including the High Court) but still provides
the state Supreme Courts with a significant level of independence.

Federal courts owe their existence to the Constitution, which creates a strict
separation of power between the courts and the other two arms of government.
This separation of powers is commonly known as the Boilermaker’s principle and
means that only courts created under, or given power through, Chapter III of the
Constitution can exercise Commonwealth judicial power and that the same courts
are not to be given or to exercise Commonwealth executive or legislative powers,
with some established exceptions.*® Consequently, not only is the independence of

27  Graham v Minister for Immigration and Border Protection [2017] HCA 33, [46].
28 Creyke, McMillan and Smyth 2015, 313.

29  Act of Settlement 1701 (UK).

30 R v Kirby; Ex parte the Boilermakers’ Society of Australia (1956) 94 CLR 254.
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a federal court guaranteed, their independence and integrity cannot be undermined
by giving them, for example, a political and potentially damaging function.

State courts, which were created like their English counterparts, are not protec-
ted by a strict separation of judicial power.3! This means that state parliaments can
vest state judicial power in other institutions or require courts to undertake non-
judicial roles. However, as state courts are now part of an integrated court system
under the Constitution and can be vested with federal judicial power, the High
Court has held that there is a limit to what state parliaments can require them to do
as they must continue to bear the essential or defining characteristics of a court. This
is known as the Kable principle.*?

The defining characteristics that have been said to be attributable to all courts,
whether federal or state, include not only the ‘reality and appearance of the court’s
independence and impartiality’> but also important aspects of the judicial process
traditionally applied by the courts in reaching a decision, such as:

o ‘the application of procedural fairness’
« ‘adherence, as a general rule, to the open court principle
« ‘the provision of reasons for decisions’3*

Political impact of the High Court

As one of the three arms of government, the role of the courts is inherently political.
This is particularly true of the High Court, which is Australia’s apex court and
the final interpreter of the Constitution. The High Court’s judgements can have,
and have had, a significant and lasting impact on the shape of Australia’s ‘political
system and process.* Further, as Turner has observed, the High Court ‘is an
important political forum used to advance or stymie political programs, its
decisions ‘have significant political and societal implications’ and cases may be
brought before it to try and influence government policy.>®

Despite the central role it has played and continues to play in Australian
politics, the High Court inevitably seeks to disavow any direct connection between
politics and what it says it is doing in interpreting and applying the law. This is
reflected in Latham Js classic and often quoted assertion that:

the controversy before the court is a legal controversy, not a political controversy. It
is not for this or any court to prescribe policy or to seek to give effect to any views

31 Clyne v East (1967) 68 SR (NSW) 355.

32 Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51.
33  French 2012, 5.

34 French 2012, 5.

35 Irving 2009, 116, describing observations of Galligan 1987, 1.

36 Turner 2015, 358-9.
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or opinions upon policy. We have nothing to do with the wisdom or expediency of
legislation. Such questions are for Parliaments and the people.”’

This is, in effect, an assertion that law is separate from politics. It is a form of
reasoning typically described as legalism - that is, the court will decide matters
by reference to existing rules and principles, not policy considerations. However,
this form of reasoning can be said to be astutely political in and of itself as it seeks
to insulate the courts from political controversy by downplaying judges’ ability to
make choices when deciding cases.®® While it is true that judicial methodology
provides some important constraints — particularly the appeal system, combined
with the duties to apply precedent and to provide a rational explanation of how a
decision is reached® - it does not mean there is only one correct answer that can
be reached. There are inevitably judicial choices that lead to different results. These
choices can have significant political consequences. By way of example, how the
High Court’s ‘choices’ have impacted federalism and protected certain rights will be
briefly considered.

Federalism

The Constitution created a federation with a central federal/Commonwealth
government and state governments. To protect the autonomy of the state
governments, the Constitution listed specific subjects that the federal parliament
could pass legislation on, leaving everything else to the states.’® The Constitution
also allowed the states to continue passing legislation on most subjects allocated
to the federal government.*! However, once there was federal legislation, it was to
prevail to the extent that there was any inconsistency with the state legislation.*?
As the arbiter of the Constitution, the High Court was responsible for deter-
mining precisely how the constitutional allocation of power between the federal
and state governments would work. In undertaking this task, the High Court, at
first, interpreted the Constitution in a way that intentionally favoured the states. But
then a choice was made to change course, and the interpretation has favoured the
Commonwealth ever since. These choices will be briefly outlined. What will not be
addressed - but is worthy of further study - is whether these choices have played
a pivotal role in emasculating the powers of the states to an extent unforeseen by
the founding fathers*® or whether they are better understood as reflecting broader

37 South Australia v The Commonwealth of Australia (1942) 65 CLR 373, 409.

38 See Williams, Brennan and Lynch 2018, 172.

39 Gleeson 2008, 25-6.

40 See in particular sections 51, 52, 106, 107 and 108 of the Constitution.

41 Some subjects are exclusively Commonwealth, such as those set out in section 52.
42 See section 109 of the Constitution.

43 Allan and Aroney 2008.
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historical changes that, in reality, were responsible for the shift in ‘power and
authority to the centre of Australian governance’**

The first doctrine or rule developed by the High Court to help explain how
power was to be allocated between the federal and state governments was the
‘implied immunity of instrumentalities’ Inspired by US jurisprudence, this doctrine
was based on the notion that each government was sovereign and, as such, neither
the Commonwealth nor the states could tell the other what to do unless the
Constitution expressly allowed them to do so.*> This meant, for example, that the
states and Commonwealth could not tax each other*® and a union representative for
a state government agency could not be registered under Commonwealth labour
laws.?

The second interpretative tool developed by the early High Court was the
‘reserved state powers doctrine’ As explained by Blackshield and Williams, this
meant that:

the Constitution had impliedly ‘reserved’ to the States their traditional areas of
law-making power, and hence that the grants of law-making power to the
Commonwealth must be narrowly construed so as not to encroach on these
traditional powers of the States.*®

This doctrine unequivocally favoured the state governments as it was premised
on the assumption that the states would continue to be the forum in which the
majority of policy decisions were made. Combined with the implied immunity of
instrumentalities, it supported the status quo - the status quo at that time being
powerful state governments with a federal government largely limited to matters of
a genuinely national nature (as the subjects allocated to the federal government in
the Constitution were thought to be).

However, the High Court’s early choice to protect the power of the states
was not universally popular. After the appointment of further High Court justices
and the retirement or death of the three initial judges who had created the two
doctrines, a choice was made to interpret the Constitution in a very different
way. This choice is most clearly seen in the iconic case of Amalgamated Society of
Engineers v Adelaide Steamship Co. Ltd (the Engineers case).*’

In the Engineers case the High Court rejected the implied immunity of instru-
mentalities and reserved state powers doctrines. Based on English/Imperial

44  Selway and Williams 2005.

45 Attorney-General (NSW) v Collector of Customs for NSW (1908) 5 CLR 818 (Steel Rails).

46 Baxter v Commissioners of Taxation (NSW) (1907) 4 CLR 1087; D’Emden v Pedder (1904) 1 CLR
91; Deakin v Webb (1904) 1 CLR 585.

47  Federated Amalgamated Government Railway and Tramway Service Association v New South
Wales Railway Traffic Employees Association (1906) 4 CLR 488 (Railway Servants’).

48 Williams, Brennan and Lynch 2018, 280.

49  Engineers (1920) 28 CLR 129.
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jurisprudence, it chose to view the Constitution as an Imperial statute (which
it technically was, having been passed by the Imperial parliament in England)
rather than a federal compact. On this view, the Imperial parliament was simply
distributing power between the federal and state governments. The governments
were not in competition with each other, in the sense that the grant of power
to one should not be viewed as diminishing the power of the other.>® While,
strictly speaking, this change in approach did not necessarily favour the federal
government, history has shown that it has. This is because the court has generally
been willing to read the powers given to the federal government expansively, with
the result that the federal government has been able ‘to advance into areas
previously held to be within the powers reserved to the state legislatures.>!
Examples of such advancement include areas where the federal government has
been able to rely on its power to legislate in respect of ‘external affairs’ to:

o pass racial discrimination legislation applying across Australia>

o stop the building of a dam by the Tasmanian government in Tasmania®

+ prevent the forestry operations and the construction of roads in Tasmanian
forests>*

« impose throughout Australia a minimum wage, equal pay, unfair dismissal and
parental leave.>

The federal government has also been able to rely on its power over foreign
corporations, and trading or financial corporations formed within the limits of the
Commonwealth’ to:

« regulate the trading activities of a corporation even though those activities
only occur within one state and even though another power given to the
Commonwealth only applies to ‘trade and commerce with other countries, and
among the States™®

« pass the Workplace Relations Amendment (Work Choices) Act 2005 (Cth), which
was intended to apply to up to 85 per cent of the Australian workforce and
fundamentally reshape industrial relations in Australia (it was, however,
repealed when there was a change of government).>’

50 Selway and Williams 2005, 480.

51 Selway and Williams 2005, 480.

52 Koowarta v Bjelke-Petersen (1982) 153 CLR 168.

53  Commonwealth v Tasmania (1983) 158 CLR 1 (Tasmanian Dam).

54 Richardson v Forestry Commission (1988) 164 CLR 261.

55 Victoria v Commonwealth (1996) 187 CLR 416 (Industrial Relations Act).
56  Strickland v Rocla Concrete Pipes Ltd (1971) 124 CLR 468.

57 New South Wales v Commonwealth (2006) 229 CLR 1 (Work Choices).
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Rights protection

Unlike other English-speaking democracies, Australia does not have a constitu-
tional or statutory bill of rights at the federal level. This omission was intentional.
With the exception of a few express protections,>® Australia’s founding fathers
wanted to limit the ability of the courts to interfere with legislative decisions on
policy issues, such as, for example, the ability to discriminate on the basis of race
as reflected in the since abandoned White Australia policy. Further, the omission of
a bill of rights can be said not only to reflect a political decision as to where most
policy decisions should be made (the legislature) but also to provide an indication
of what type of rights are likely to be protected (those favoured by the voting
constituents, who were, at the time of Federation, predominantly white males).>®

Yet, despite the judgement at Federation that the legislature(s) was primarily
responsible for determining the type of rights that were worthy of protection
and those that may be compromised for the greater good, decisions of the High
Court have nevertheless limited some of the choices available to the legislature.
As discussed, the High Court’s interpretation of the Constitution has meant that
Australian legislatures are unable to pass legislation that takes away the defining
and essential characteristics of the courts. Maintaining these characteristics - such
as the court’s ability to provide natural justice or procedural fairness — not only
protects the ongoing existence of the courts but also has a derivative effect in that it
helps ensure that when a claim is brought before a court, whether by the executive
against an individual or an individual against the executive, the individual receives
a fair hearing (or at least a base level of fairness).

The courts’ role in enforcing the rule of law and, in particular, ensuring that
the executive government complies with the law also saw the High Court at the
beginning of the 21st century introduce a new implication derived from the
Constitution.®® That implication was ‘an entrenched minimum provision of judicial
review’ over executive decision making. It effectively means that the legislature
is unable to pass legislation that prevents the courts from deciding whether the
executive has acted within the law. While the implication helps to ensure that
the courts continue to operate as part of a system of checks and balances against
arbitrary power, it also has the derivative effect of providing a limited form of rights
protection. This protection is found in the fact that an individual will ordinarily
be able to challenge the legality of any executive decision that is made specifically
about them. However, it is a limited protection as the absence of a bill of rights
means the legislature can still pass laws that restrict an individual’s substantive
rights, making it more likely that adverse executive decisions will be lawful.

58 Such as sections 80, 92 and 116 of the Constitution.

59 Galligan and Morton 2017.

60  Plaintiff S157/2002 v Commonwealth of Australia (2003) 211 CLR 476 (Plaintiff S157). This
implication was extended to state Supreme Courts in Kirk v Industrial Court of New South Wales
(2010) 239 CLR 531.
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Perhaps most controversially, and in what can be termed the second major
period of constitutional transformation (after the Engineers case and the cases
that immediately followed it),%! the High Court has more recently found in the
Constitution an implied freedom of political communication® and an implied right
to vote.® In effect, the High Court has recognised and enforced a constitutional
commitment ‘to certain fundamental freedoms or democratic values.®

The High Court’s commitment to such values has seen it find numerous pieces
of legislation invalid. It has, for example, held legislation invalid when it:

« imposed a criminal penalty for publicly criticising the workings of government®>

« limited political advertising while also establishing a system of free political
advertising that favoured the established parties®

 prevented prisoners subject to relatively short periods of imprisonment from
voting®”

« reduced the period in which voters could enrol to vote after an election had
been called®®

o capped political donations and limited electoral campaign spending.®®

However, as interpreted by the High Court, the commitment to freedom of political
speech and the right to vote is not without limitations. This is evident in a number
of cases where the High Court has chosen not to hold legislation, or the regulations
made under legislation, invalid even though political communication or the right
to vote was or may have been impeded. The court justified these decisions on the
basis that, in the particular circumstances faced, the legislation was a proportionate
or ‘appropriate and adapted’ means of achieving legitimate legislative goals. Such
goals have included:

« protecting the safety of the public”®

« enabling electoral rolls to be up to date prior to the opening of polling’!

« providing limitations on the ability of property developers to make political
donations.”?

61 Roux2015,1.

62 Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106; Nationwide News
Pty Ltd v Wills (1992) 177 CLR 1.

63  Roach v Electoral Commissioner (2007) 233 CLR 162.

64 Williams, Brennan and Lynch 2018, 1328. See also Patapan 2000.

65 Nationwide News Pty Ltd v Wills (1992) 177 CLR 1.

66  Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106.

67 Roach v Electoral Commissioner (2007) 233 CLR 162.

68 Rowe v Electoral Commissioner (2010) 243 CLR 1.

69 Unions NSW v New South Wales (2019) HCA 1; Unions NSW v New South Wales (2013) 252
CLR 530.

70 Levy v Victoria (1997) 189 CLR 579.

71  Murphy v Electoral Commissioner (2016) 334 ALR 369.

72 McCloy v New South Wales (2015) 257 CLR 178.
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Perhaps somewhat ironically, it is in the cases in which legislation has been upheld
that the inherently political nature of the High Court’s role in formulating and
applying the freedom of political communication and the right to vote is most clear.
This is because in applying the ‘appropriate and adapted’ test the High Court judges
are openly balancing the policy goals that the legislature has sought to achieve
against their own assessment of the effect on, and value of having, an ability to vote
or freedom of political communication.

Conclusions

While the courts’ role in Australia can be simply described as interpreting and
applying the law, in reality it is far more complex. This complexity is due to the
myriad controversies that the courts must adjudicate upon, necessitating a
combination of generalist and specialist courts that all sit within a hierarchy in
which they are ultimately answerable to the High Court. It is also complex because
choices may be made, particularly by the High Court when interpreting the
Constitution, that have far reaching repercussions. These repercussions can extend
to a change in the balance of power between state and federal governments or the
protection of some rights from legislative encroachment.
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One of the defining features of Australian government and an important factor in
Australian politics is the country’s federal system. Like other federations such as the
USA, Canada, Switzerland, Germany and India, Australia has two constitutionally
defined levels of government: the Commonwealth and the states. Each is
accountable to the citizens and empowered to make and implement policy. This
distinguishes Australia from unitary countries such as the UK, New Zealand,
France, Sweden and Indonesia, where all sovereign power is held by one national
government.!

Federations also differ greatly from one another, with some, such as Canada,
preserving a quite decentralised character while others, such as Australia, have
experienced considerable centralisation over time.? The Commonwealth govern-

Fenna, Alan (2019). Commonwealth-state relations. In Peter J. Chen, Nicholas Barry, John R. Butcher,
David Clune, Ian Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga, eds.
Australian politics and policy: senior edition. Sydney: Sydney University Press. DOI: 10.30722/
sup.9781743326671

1 Hueglin and Fenna 2015. Such unitary states may have significant regional governments - as the
UK has had since ‘devolution’ created parliaments in Scotland and Wales — however, those only
exercise authority delegated to them by the national parliament.

2 Fenna 2019; Lecours 2019.
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ment plays a far broader role in Australian governance than it did a century ago or
than was envisaged when the Constitution was written. This means that Australian
federalism functions not only in a more centralised way, but also in a way that is
messier and more opaque to the public. With both levels of government operating
in many policy fields, who does what and who should be held accountable is often
not at all clear.

Understanding the day-to-day functioning of Australian federalism and the
periodic issues and conflicts that arise means understanding the constitutional
framework; the way that framework has been interpreted over the years by the High
Court; the way financial resources are shared between the Commonwealth and the
states; the attitude of the political parties to the federal system; and the network of
intergovernmental relations that has evolved in response to growing overlap and
entanglement between the Commonwealth and the states.

Today, Australia struggles with how the two levels of government should fund
themselves and co-ordinate their respective roles and responsibilities. Those
challenges, in turn, lead to a set of underlying questions about the costs and benefits
of federalism: what advantages does a system of divided jurisdiction provide
Australia and do those outweigh any disadvantages?

Origins and design

Australia is a classic example of an aggregative or ‘joining together’ federation,
where a group of independent territories decide that they would be better off in
some kind of union. Delegates from Britain’s Australian colonies met in a series of
constitutional conventions during the 1890s to design a federal system that would
create a new overarching government — the Commonwealth - but leave the states
with the bulk of the responsibilities they had exercised as self-governing colonies. A
draft Constitution was eventually produced, put to the voters in colony-by-colony
referendums and, once approved, sent to London to be passed into law by the
British parliament.> Australia’s federal system is still composed of the six original
states, though there are now also two territories. While the Australian Capital
Territory and the Northern Territory (NT) sometimes participate in the day-to-
day operation of the federation like states, both remain under the authority of the
Commonwealth and have no independent constitutional status.*

Federation

By 1890, all of the Australian colonies except Western Australia (WA) had enjoyed
self-government under their own constitutions and through their own parliaments

3 Hirst 2000; Hudson and Sharp 1988; Irving 1997; La Nauze 1972.
4  Statehood for the NT is mooted from time to time; see Harwood, Phillimore and Fenna 2010.
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for more than a generation. They could have continued in that fashion, eventually
achieving full independence from Britain, but they decided to pursue a federal
union instead. There was no pressing need to do so, but a combination of growing
national sentiment, a sense of economic advantage and a desire for greater strategic
clout provided sufficient motivation. A Constitution was soon drafted, but enthus-
iasm waned, and it was not until the end of the decade that a final text was agreed
upon. After passage by the British parliament as the Commonwealth of Australia
Constitution Act, it came into effect on 1 January 1901.

This created a system in which two levels of government, the Commonwealth
and the states, have constitutionally guaranteed status. A provision was made for
the territories (section 122). Local government was not mentioned at all; thus, as
explained below, local governments were left entirely as subordinate entities of their
respective state governments. Periodic attempts are made to give local government
constitutional status; however, so far these have come to nought.®

The division of powers

Key to the federal system that the framers envisaged was the division of powers.
Which tasks would be assigned to the Commonwealth and which left to the states?
The general consensus was that almost all functions internal to the operation of
each state should remain the responsibility of the states. The Commonwealth was
assigned primarily those powers necessary for cementing the union and managing
relations with the outside world.

Following the American example, which they drew on extensively, the framers
decided to accomplish this by creating, in section 51, a single list of areas in which
the Commonwealth was permitted to legislate and simply leaving the states with
an open-ended grant of unspecified powers (section 107). Thus, section 51 was a
limited list of powers intended to confine the Commonwealth to a set range of tasks.®
Moreover, section 51 deliberately did not make the powers of the Commonwealth
exclusive. Unless otherwise indicated, the Commonwealth’s powers are held
concurrently with the states. However, another clause, section 109, was inserted
to give the Commonwealth paramountcy in regard to those concurrent powers.
And elsewhere in the Constitution a handful of powers were made exclusive to the
Commonwealth. Among those was the authority to ‘raise or maintain any naval or
military force’ (section 114) and to ‘coin money’ (section 115).

The framers intended that any power not mentioned in section 51 would be
entirely the responsibility of the states. These included a wide range of important
government functions, such as: land management; environmental protection; edu-
cation, social services and health care; transport and infrastructure; law enforce-
ment; and local government.

5  Expert Panel on Constitutional Recognition of Local Government 2011; Grant and Drew 2017.
6  Aroney 2009, 276.
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In summary, then, there was a handful of exclusive Commonwealth powers; a
larger list of concurrent powers, with the Commonwealth enjoying paramountcy;
and an open-ended set of implicitly exclusive state powers. The idea was that the
two levels of government would operate, for the most part, in their own spheres,
with minimal overlap and thus minimal need for co-ordination. It was envisaged
as a relationship between what pioneering federalism scholar K.C. Wheare
characterised as ‘distinct and co-ordinate’ governments.”

Safeguards

A division of powers is not, in itself, a guarantee that the two levels of government
will respect each other’s jurisdiction. The framers included other components to
assist in that task - three most importantly. One was a powerful upper house
(inspired by the US example), the Senate, where the states would have equal
representation. A second was an ‘umpire’ of sorts: the High Court of Australia. The
High Court is empowered to strike down legislation by either level of government
that transgresses the division of powers, and its decisions are ‘final and conclusive.
A third was a procedure for altering the Constitution that prevents the Common-
wealth from changing the rules unilaterally. Although only the Commonwealth
parliament, and not the states, may initiate an amendment, section 128 requires
that any such proposal be approved by a majority of voters in a majority of states in
a referendum.

That demanding amendment procedure has proven a very effective safeguard,
with 36 of 44 attempts at amendment being rejected at referendum. Not all of those
were proposals to alter the federal balance, but many were. Australians have only
endorsed a clear transfer of authority to the Commonwealth on two occasions:
in 1946 voters supported the proposal to give the Commonwealth authority to
provide a wide range of social service benefits (section 51[xxiiiA]) and in 1967
voters agreed to strike out the prohibition on the Commonwealth makings laws for
‘the aboriginal race in any State’ (section 51 [xxvi]).

The other two safeguards have, by contrast, proven feeble. By virtue of being
popularly elected, the Senate has always functioned as a second chamber for contest
between the political parties, rather than as a ‘house of the states, and has played
little or no role in safeguarding the federal system. Meanwhile, the High Court
has been anything but a safeguard. Rather, judicial review has provided a ‘great
corrective’ to the rigidity of the Constitution represented by section 128.8 We turn
to that now.

7 Wheare 1963, 2; Zines 1986, 79.
8  Menzies 1967, 152. See also Allan and Aroney 2008.
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The courts and the Constitution: judicial review

Under the Constitution, criminal and civil law are both matters of state jurisdiction;
no authority in respect of either was assigned to the Commonwealth. Thus, the
states have their own criminal codes and their own court systems. However, the
Constitution also provides in Chapter III for ‘a Federal Supreme Court to be called
the High Court of Australia’ and whatever federal judiciary the Commonwealth
parliament decides to create. Under section 73, the High Court is empowered
to hear appeals from state Supreme Courts, thus creating a unified legal system.
And under section 74, the High Court is implicitly given jurisdiction to settle
constitutional conflicts between the Commonwealth and the states.

Although the High Court is tasked with being the ‘umpire’ of Australia’s federal
system, it was not made entirely neutral. Under section 72, the justices of the
High Court are ‘appointed by the Governor-General in Council’ - which effectively
means the prime minister. In other words, appointment is controlled not just by one
side to possible disputes, the Commonwealth, but by the executive branch of that
side alone. Here, the framers departed from the American example, where Supreme
Court appointments have to be approved by the Senate.

How to interpret a constitution?

Constitutions are but words on paper; quite what those words mean, and how they
apply in varying situations, is open to interpretation. Interpretation is particularly
tricky in the case of constitutions because such ‘founding documents” have a special
status, often seen as providing guarantees of lasting application to preserve the
terms of the original agreement. One approach to their interpretation, then, is to
go beyond what a constitution says on face value and take into account what was
originally intended (originalism). A quite different approach is to reject attempts at
reconstructing original intent and assume that it was up to the framers to articulate
their vision through words that will speak for themselves, as literally read. And even
further from the approach of originalism is the view that constitutions must be fit
for purpose and that their clauses should be interpreted in whatever reasonable way
best suits current needs.

Judicial reasoning

Even presuming that there is consensus on which approach to take, abundant scope
remains for differing views about how any particular clause should apply in any
given situation. Legal reasoning relies heavily on stare decisis, or ‘precedent’: the
rules established in previous judgements.

The appellate structure of the judiciary has long been fundamental to the pro-
vision of consistent and wise justice in our system. Cases typically begin in lower
courts and can be appealed to higher ones, perhaps to the very highest one. In
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the process, a uniform or ‘common’ law is produced, since anomalies in any one
judgement will be overturned at the next level. The High Court occupies a privileged
position in this hierarchy since its judgements cannot be appealed; its decisions
are final. This gives the High Court a unique ability to defy — and thus change -
precedent, should the judges so decide. This happened very dramatically in Australia
when the High Court decided in the 1992 Mabo case that the legal doctrine of terra
nullius should no longer be accepted as valid.” As a consequence, Australia had to
start recognising some form of land rights for Aboriginal and Torres Strait Islander
people.!? This, in turn, had a direct impact on Commonwealth-state relations since it
meant that the states had to defer to the Commonwealth over land-rights claims.

The absence of further appeal means that the High Court carries a heavy
burden, being expected to ‘get it right’ Under existing legislation, the High Court
is made up of seven judges and operates on a ‘majority rules’ basis. Cases may be
decided 7 to 0, 6 to 1, 5 to 2, or 4 to 3. There is a chief justice, but he or she holds
only an ordinary vote, like any of the others. Dissenting opinions - that is, those
in the minority in any given decision — may well have a significance of their own if
they express views that are ahead of their time and that later provide the intellectual
basis for a switch in the court’s stand.

Centralisation and judicial review

The High Court has been resolving disputes about the division of powers since
it commenced operation in 1903. For the first decade or more, the court was
made up of leading figures from among those who had drafted the Constitution.
Not surprisingly, an originalist mode of interpretation prevailed, emphasising what
the framers had intended. Most importantly, this meant defending the states’
jurisdiction against Commonwealth encroachment and maintaining the federal’
character of the Constitution, as the judges knew was intended. In the process,
the court developed doctrines such as those of ‘implied immunities’ and ‘reserved
powers, asserting that even if the Constitution did not explicitly protect the states,
its federal nature required and implied such protection.!!

All of this changed in 1920, with the watershed decision in the Engineers case.!?
In this case, the court declared that interpretation had to rely on the words of the
Constitution alone, read like any other statute. Implications were out. Because the
Constitution was not fortified with explicit statements about its federal character,
this new approach opened the door to an expansive interpretation of Common-
wealth powers that has prevailed ever since.!?

9  Mabo v Queensland (No 2) (1992) 175 CLR 1 (Mabo); Russell 2006.

10 Brennan et al. 2015; Native Title Act 1993 (Cth).

11 Aroney 2017, 53.

12 The Amalgamated Society of Engineers v Adelaide Steamship Co Ltd. (1920) 28 CLR 129
(Engineers).

13 Aroney 2017, 54.
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Key cases

Soon after Engineers, the Commonwealth discovered that it could intervene in
areas of state jurisdiction by offering the states cash grants with conditions attached
(see below). This was challenged by the states in the Roads case, but the High
Court decided that the Commonwealth’s power to impose conditions on the states
when making grants was incontestable under section 96 of the Constitution.!4
Section 96’s enormous centralising potential was made evident in the Uniform
Tax case of 1942, when the court decided that the Commonwealth could use that
power to take personal and corporate income tax from the states.!> A condition of
receiving further grants was that the states entirely cease from levying income tax
on their residents, and the court ruled that this was constitutional under section
96’s sweeping terms. As discussed below, this gave the Commonwealth a tre-
mendous financial lever in its relations with the states.

In the Racial Discrimination Act case of 1982 and Tasmanian Dams case of 1983,
the court decided that the Commonwealth’s power to legislate for ‘external affairs’
(section 51[xxix]) meant that it could override the states on any domestic matter
that had become subject to international treaty.!® This allowed the Commonwealth’s
Racial Discrimination Act 1975 (Cth) and its natural heritage protection initiatives
to trump state laws in respect of land use. In the WorkChoices case of 2006, the court
decided that the ‘corporations’ power (section 51[xx]) allowed the Commonwealth
to enact wide-ranging laws in respect of industrial relations.!”

Fiscal federalism

Much - though not all - of what government does requires money, sometimes large
amounts of it. Having constitutional licence or even responsibility to do something
is not the same as having the capability to do that thing. Governments need financial
resources to fulfil their responsibilities and to enjoy an autonomous existence. One
of the principles of federalism is that the different governments have a degree
of financial independence that allows them to make their own decisions and be
accountable for those decisions to their own voters. This operates vertically and
horizontally. In the vertical plane, does each level of government have access to
resources commensurate with its responsibilities? In the horizontal plane, are there
measures in place to ensure a common standard of capability in all the different

14 The State of Victoria and Others v Commonwealth (1926) 38 CLR 399 (Roads), where the issue
was interference in state decisions about new roads. Section 96 declares that ‘the Parliament
may grant financial assistance to any State on such terms and conditions as the Parliament
thinks fit’

15  The State of South Australia v Commonwealth (1942) 65 CLR 373 (Uniform Tax).

16 Koowarta v Bjelke-Petersen (1982) 153 CLR 168 (Racial Discrimination Act); The Commonwealth
of Australia v Tasmania (1983) 158 CLR 1 (Tasmanian Dams).

17 New South Wales v Commonwealth of Australia (2006) 229 CLR 1 (WorkChoices).
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states? As it turns out, in Australia the answer to the first question is ‘no” and the
answer to the second question is ‘yes, but there can be conflict.

Controlling the revenue

The Constitution gives both levels of government full access to all revenue sources
except ‘duties of customs and of excise’ (section 90). Customs and excise were made
exclusive to the Commonwealth to ensure that Australia enjoyed the economic
benefits of internal free trade.!

However, things turned out a bit differently. First, the High Court started
interpreting the prohibition on state ‘excise’ taxes in a way that covered any sales
tax, depriving the states of a major and quite economically efficient revenue base.!®
Then, in 1942, the High Court endorsed the Commonwealth’s takeover of personal
and corporate income tax in the Uniform Tax case. Since then, the Commonwealth
has enjoyed a stranglehold over revenue in the federation. This is why, in contrast
with the situation in Canada or the USA, Australians pay no state income tax
and no state sales tax. It is also why the states impose socially and economically
inefficient taxes, such as stamp duty, and it helps explain why they are generally so
willing to condone gambling.

The result is a high degree of vertical fiscal imbalance (VFI), where the
Commonwealth collects far more in tax than it requires for its own purposes and
the states have expenditure needs far in excess of their tax revenue. This lead to the
states being dependent on annual transfers from the Commonwealth for roughly
half of their revenue. Occasionally, proposals are made to restore some financial
balance to the federation, but so far none have generated any momentum.?’ In
1999, the Commonwealth and the states did agree that the proceeds from the
Goods and Service Tax (GST) that the Commonwealth was introducing would go
to the states.?! However, this merely replaced one set of Commonwealth transfers
with another.

Commonwealth grants

The Commonwealth could simply hand back to the states the surplus revenue
it collects, and, indeed, a substantial amount is transferred in that way (GST
revenues). However, it was not long before Commonwealth governments realised
that by making grants to the states for certain defined purposes, or with certain
conditions attached, they could start to influence or even control what the states did

18 For an overview of the dilemmas faced by the founders, see Saunders 1986.

19 Culminating in the decision in Ha and Another v The State of New South Wales and Others
(1997) 189 CLR 465, which prompted the Commonwealth to compensate the states by
hypothecating the total net revenue of the proposed GST to them. Saunders 1997.

20 Fenna 2017.

21 A New Tax System (Commonwealth-State Financial Arrangements) Act 1999 (Cth).
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in their own areas of jurisdiction. By such means, they would be able to circumvent
the limitations imposed by the federal division of powers. Since the early 1970s,
these specific purpose payments, or ‘tied grants, have proliferated and made possible
the expansion of Commonwealth power across a wide range of policy fields, the
largest being health and education. Today, just over 50 per cent of Commonwealth
transfers to the states come in the form of unconditional revenue from the GST and
just under half come in the form of grants for specified purposes. Reforms have
occurred, but it is not clear how profound they have been.

Reform and regression in the grants system

Recognising the distortions this tangle of conditional grants imposed on Australian
federalism, the newly elected Rudd Labor government introduced a suite of reforms
in 2009. These collapsed almost a hundred conditional grants, some of them highly
prescriptive, into a handful of block grants, each allocated to a broad policy domain.
The idea was that instead of answering to the Commonwealth for various require-
ments attached to each grant, the focus would shift to expectations about how much
the states would accomplish in those fields.??

But for this to work, there had to be a way of measuring how much the states
were accomplishing and how much their performance was improving over time.
The states and the Commonwealth agreed to assign this task to a joint body that
would benchmark the performance of each state across the wide range of policy
fields covered by the new system of block grants.?> The Council of Australian
Governments (COAG) Reform Council made a brave effort, but it was an ambitious
undertaking, requiring methodical work, and progress was slow. In 2014, after only
a few years of operation, the council was abruptly and unilaterally terminated by
the incoming Abbott Coalition government. It had also become clear that although
the existing tangle of conditional grants had been pruned back, there was nothing
to stop new ones appearing.

The equalisation system

All federations are torn between the principle that each of their constituent units
has some responsibility for its own economic and financial success and the
principle that citizens should receive a comparable quality of public services
regardless of where in the country they live. In Australia, the latter principle has
dominated. A highly developed system of horizontal fiscal equalisation (HFE)
allocates GST revenues to each state according to their respective needs and
capabilities.?*

22 Department of the Treasury 2009; Fenna and Anderson 2012; Federal Financial Relations Act
2009 (Cth).

23  Fenna 2012.

24 Commonwealth Grants Commission 2017.
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The Commonwealth Grants Commission uses a complex formula to make
recommendations to the federal treasurer for GST distribution each year. That
formula takes into account the particular spending needs of each state and territory
- a jurisdiction with proportionally larger disadvantaged populations, for instance,
will have greater spending needs. And on the other side, the formula takes into
account each jurisdiction’s revenue-raising capacity. As long as the differences are
not great, the system works reasonably well. However, when, as in the last decade,
they have widened and shifted, conflicts arise.

Conflict and compromise in the equalisation system

Historically, the two big states, home to most of Australia’s population and manu-
facturing industry, have been the ‘donor’ jurisdictions. New South Wales and
Victoria have long received slightly less than their per capita share of the uncon-
ditional transfers so that the smaller and less advantaged states and territories could
be subsidised. It was generally a small price to pay. When the mining boom began
in the early 2000s, WA's huge increase in royalty earnings caused it to join the
ranks of the donor states. Because its population was so much smaller, however, the
reduction in WAs GST allocation was proportionally much greater. By the time the
mining boom had ended, the Grants Commission’s calculations left WA eligible for
only 30 per cent of its per capita share.

Inquiries into GST distribution have been launched twice in recent times,
but finding a compromise acceptable to the Commonwealth, the donor states
and the beneficiary states and territories is inherently difficult.> Eventually, the
Commonwealth agreed to ameliorate the situation by establishing a ‘floor’ under
which a state’s per capita GST share would not be allowed to fall and promising an
injection of Commonwealth funds, with legislation being passed in mid-2018.26

Who stands up for federalism?

These centralising developments remind us that, to stay intact, any set of institu-
tional arrangements needs powerful friends. For a long time, Australian federalism
could count to a reasonable extent on the Liberal Party. In part, this was because
of the affinity between the Liberal Party’s ideology and federalism. Federalism’s
division of powers and constitutional constraint went hand-in-hand with liberalism’s
belief in the rule of law, individual rights and limited government. More importantly,
though, Australia’s federal system provided a bulwark against the Labor Party’s
ambitions for activist or interventionist government. At key moments in the 20th

25 GST Distribution Review 2012; Productivity Commission 2018.
26 Treasury Laws Amendment (Making Sure Every State and Territory Gets Their Fair Share of GST)
Act 2018 (Cth).

194



Commonwealth-state relations

century, Labor was prevented from pursuing its policies by the limits on Common-
wealth government jurisdiction.?’”

However, this was never going to translate into a consistent, principled, defence
of states’ rights and the federal system. When in government in Canberra, the
Liberal Party itself inevitably has national policies it wants to introduce, policies
that will often involve an expansion of Commonwealth influence.?8 Labor’s hostility
to federalism eventually diminished as their interventionist ambitions declined and
tied grants increasingly proved themselves an effective work-around.? The Liberal
Party’s support for federalism accordingly also declined - to the point where two
successive Liberal prime ministers (John Howard and Tony Abbott) were openly
critical and decidedly centralising.?? This disdain was consistent with the growing
impatience big business was showing towards the inconveniences of federalism
as more firms came to operate across states and the Australian economy became
increasingly integrated. Their call was for a ‘seamless economy’?!

Intergovernmental relations (IGR)

Almost a century now of centralisation since the Engineers case has left Australia
with a federal system where, instead of operating in their own spheres, the two
levels of government are deeply entangled. The states have retained most of their
original responsibilities, but the Commonwealth now plays a role in almost all of
those areas. There are now education, health, local government and social service
departments, as well as environmental protection agencies, at both levels of
government although each of those was originally state jurisdiction. As we have
seen, this high degree of overlap has resulted, most importantly, from the
Commonwelath’s financial superiority and the ability that gives the Commonwealth
to provide conditional grants to the states. In such a deeply entangled system,
mechanisms for co-ordination and collaboration between the two levels of
government are essential. The general term for this is co-operative federalism -
meaning that ongoing co-operation is required, but not meaning that it is achieved
without conflict.

Australia’s IGR system

Since 1991, in particular, Australia has developed a sophisticated network of co-
operative mechanisms. At the apex is COAG, the Council of Australian Govern-
ments. COAG is a periodic meeting of the Commonwealth and the state and

27 Galligan 1987.

28 Sharman 2001, 287.

29 Galligan and Mardiste 1992; cf. Parkin and Marshall 1994.
30 Hollander 2008.

31 For example, Business Council of Australia 2008.
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territory heads of government (along with the president of the Australian Local
Government Association) where major intergovernmental issues are considered.
Answering to COAG are a clutch of ministerial councils bringing together all
the responsible ministers in the main portfolio areas from across the country. In
addition, a number of statutory agencies have been established to administer joint
programs or oversee joint policies. Many of the new and complex relationships
between the two levels of government in different policy fields are regularly
formalised in intergovernmental agreements. While legalistic in style, these are not
legally binding or enforceable.

COAG, it must be remembered, is only a brief and occasional meeting held
when the prime minister decides, and the Commonwealth dominates. For a few
years, there was an organisation through which the states tried to co-ordinate
joint action and positions on national issues: CAF, the Council for the Australian
Federation.>? Joint action by the states would have provided some counterweight
to that Commonwealth dominance. However, such joint action has proved very
difficult to maintain.

Co-operative federalism

The formalisation of Australia’s longstanding practice of summit meetings between
the prime minister and the premiers as COAG in 1991 was the beginning of a
new and much more active period in Australian intergovernmental relations. Since
then, co-operative federalism has waxed and waned. Through the 1990s, Australian
governments worked more closely and sometimes collaboratively in an effort to
make Australian federalism operate more effectively and efficiently.>* Enthusiasm
for co-operative federalism faded somewhat under the Coalition government of
1996-2007, in part because of partisan differences with Labor governments at the
state level. However, it surged to a new highpoint with the election in 2007 of the
Rudd government, when, for a brief time, it was ‘wall-to-wall’ Labor governments
across the country. COAG met frequently and the two levels of government worked
energetically to improve the functioning of Australia’s federal system.

Generally, a well-functioning system of executive federalism is seen as a good
thing. However, questions are sometimes raised about the extent to which it
removes political decision making from the purview of the people’s representatives
in parliament.

32 Phillimore and Fenna 2017; Tiernan 2008.
33 Painter 1998.
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The future of Australian federalism

Despite the enormous change that has taken place in Australian federalism over the
past century, the states still play a large role, particularly in delivering public services.
State governments manage their respective hospital and government school systems,
plan and construct transport infrastructure, manage their state’s energy utilities, and
control most of the policing and criminal law. However, they are dependent on
Commonwealth funds for a good part of that and carry out those tasks in ways greatly
influenced by Commonwealth policy decisions. The result is a system that is anything
but ‘distinct and co-ordinate’ The entanglement of the two levels of government
regularly elicits criticisms and complaints of overlap and duplication, blame- and
cost-shifting, blurred lines of accountability and inefficiency. It raises the question of
whether Australia should rehabilitate, re-engineer or retire its federal system.

What'’s the use of federalism?

Federalism came into being in Australia and elsewhere not because it was seen as
conferring any special benefits, but simply because it allowed pre-existing regional
communities to retain a degree of autonomy while gaining the advantages of being
part of a larger entity. Since then, the case has often been made that federalism is
desirable in itself and should be preserved as much as possible. This is particularly
relevant in the Australian case since the Australian states are not distinct cultural or
linguistic communities that require the autonomy federalism provides - as is often
the case overseas.

One argument is that by creating multiple governments, federalism multiplies
the opportunities for democratic participation and engagement.>* Another is that
by imposing limits on actions of the respective levels of government, federalism
provides enhanced protection for individual rights.> A third is that federalism
allows for variation in public policy across the country instead of a ‘one-size-fits-all’
approach. Another concerns competitive federalism: state governments are subject to
pressure to perform since their citizens can compare across jurisdictions and even
move out of state if they are sufficiently unhappy. And another is that federalism
allows for experimentation and learning in public policy, with opportunities for new
ways of doing things to be tried in any of several jurisdictions. In effect, policies
can thus be ‘tested’ before being adopted more widely, hence the term laboratory
federalism. All these possible benefits of federalism require that the states retain a
substantial degree of autonomy and policy independence.

All of them are also, however, merely propositions, and the extent to which
federalism actually does deliver these benefits is an open question. In addition, critics
often emphasise disadvantages to federalism. These include the tendency for overlap

34 Galligan 1995, 38-53.
35 Galligan 1995, 142-7.
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and duplication between the levels of government and for ‘blame-shifting’ and ‘cost-
shifting’ With the Commonwealth having extended its role, activity and influence
into so many areas of state jurisdiction, overlap and duplication are unavoidable.
Sometimes it might be wasteful and inefficient; sometimes, though, it may provide a
double protection that citizens appreciate.®® Similarly, the extent to which blame- and
cost-shifting are serious problems is also very much an open question.

Another limitation of federalism is that, although it allows for subnational
autonomy in political systems, it only does so for territorially defined communities.
Federalism offers little for groups in society that are dispersed rather than
territorially concentrated. With the occasional exception such as Nunavut in
northern Canada, indigenous people are thus rarely in a position to achieve the
kind of autonomy and degree of self-determination that federalism offers.>”

Where to now?

Numerous inquiries and commentaries have suggested that Australian federalism
be ‘reformed’ by rationalising the roles and responsibilities of the two levels of
government. Ideally, overlap and duplication would be minimised and each level
of government would take responsibility for the tasks to which it is best suited.
There has even been suggestion that Australia should return to a simpler age of
a more co-ordinate style where clearer lines of division between the two levels
of governments are re-established.*® In 2014, incoming Coalition Prime Minister
Tony Abbott announced a high-level and comprehensive inquiry into the matter.?
That inquiry got as far as releasing a preliminary report but was terminated by
Abbott’s replacement before the process could finish.#’ This typified the start-stop
experience with federalism reform in Australia, a process that is heavily constrained
by the dominant position of the Commonwealth.!

Conclusions

The union of Britain’s six Australian colonies in 1901 created a federal system where
a constitutional division of powers allocated much of the work of government
to the states while assigning certain specific functions to the Commonwealth.
That system exists to this day, but has changed significantly in its operation. The
Commonwealth has taken on new responsibilities and extended its influence into
a wide range of areas that were originally exclusive to the states. As a consequence,

36 Hollander 2010.

37 Hence the growing interest in potential modes of ‘non-territorial autonomy’; see Coakley 2016.
38 For example, NCA 2014; NCA 1996.

39 Prime Minister 2014.

40 Department of the Prime Minister and Cabinet 2015.

41 Fenna 2017; Tiernan 2015.
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Australian federalism has been transformed from the original model, in which the
two levels of government operated independently of each other, to one where there
is endemic concurrency.

The Constitution lays out the legal architecture of Australia’s federal system.
This is most notable in section 51, enumerating the Commonwealth’s powers;
section 90, prohibiting the states from levying duties of customs or excise; section
96, allowing the Commonwealth to make conditional grants; sections 107 and
108, guaranteeing the states their continued existence and authority; section 109,
establishing the superiority of Commonwealth law within its assigned jurisdiction;
section 74, making the High Court the umpire of the federal system; and section
128, requiring support in a majority of states for constitutional change.

Although Australian federalism has changed greatly over the last century, with
a couple of notable exceptions, it is not because these key provisions have been
changed. Indeed, section 128’s strict requirements have helped ensure that very
little has been altered in the Constitution itself. Rather, change has occurred as a
consequence of the way some of those provisions have been used and the way they
have been interpreted by the High Court. Since the Engineers decision of 1920, the
High Court has followed an interpretive approach supporting an expansive reading
of Commonwealth powers. This has facilitated assumption of fiscal dominance by
the Commonwealth, which, in turn, has given it enormous financial leverage over
the states.

Whether it be in education, housing, health care, environmental protection,
infrastructure or a range of other areas of governance that were originally state
matters, the two levels of government are now inextricably intertwined. In tandem
with that development has come the rise of co-operative federalism, where the
Commonwealth and the states work to negotiate over policy and co-ordinate their
actions. At the apex of that system of intergovernmental relations is COAG.
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It is paradoxical that the Australian Capital Territory (ACT), as the national capital
and seat of the federal parliament, should have the least political representation
of any state or territory jurisdiction in the country per capita. Despite having
a population similar to that of Tasmania, the ACT currently has two federal
electorates, two senators and a 25-member Legislative Assembly. Tasmania, by
comparison, has five federal electorates, 12 senators, a 25-member lower house and
a 40-member upper house, as well as 29 local government areas.

This chapter will explores the ACT’s history and process of government — what
can be described as Australias only ‘city state’! In doing so, it asks a number of
questions. Given the disparity in representation, is the ACT more or less effectively
governed than other jurisdictions? Is its relationship with the Commonwealth
government different from that of other states and territories? Situated within New
South Wales (NSW), what is its political and policy relationship with that state? Are

Tennant-Wood, Robin (2019). The Australian Capital Territory. In Peter J. Chen, Nicholas Barry, John
R. Butcher, David Clune, Ian Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga,
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Australian Capital Territory

there constitutional provisions for its government? What level of autonomy does
the ACT possess for policy?

Historical context

The ACT is a creature of Australia’s adoption of federalism in 1901. At Federation
there was no officially proclaimed national capital. The first federal parliament met
in Melbourne while the government decided on where to locate the capital to
provide it with security and also not ‘favour’ either Sydney nor Melbourne. The
search for a suitable place was narrowed down to a spot mid-way between the two
rival cities, and the site for Canberra — on the land of the Ngunnawal people — was
chosen in 1908. The territory was formally ceded to the Commonwealth by NSW in
1909. Work on the city was interrupted between 1914 and 1918 by the First World
War, and parliament finally moved into its ‘temporary’ Parliament House in 1927; it
would remain there for a further 61 years before the permanent one opened in 1988.

As a planned city that embraced modern concepts like private car ownership
and suburban living, Canberra was always intended to be a showpiece - the nexus
of national government in a garden city. It is the site of various national institutions
and monuments, as well as the instruments of government: government dep-
artments, agencies and related bodies. During the construction of the city, most
of the public service departments remained in Melbourne, but as Canberra was
completed, stage by stage, the departments moved to the seat of government. This
process explains why, even today, many peak bodies and lobbying organisations
are still headquartered in Melbourne.” The post-Second World War years saw a
very rapid increase in population with the expansion of the departments and the
associated construction of housing and city amenities. Between 1955 and 1975, the
population of the ACT increased by 50 per cent every five years.

During the 1970s, the population of the ACT increased to 224,000 and there
was a growing push for self-government. According to Halligan and Wettenhall,
there were largely two schools of thought regarding this proposal: self-government
advocates believed that Canberrans, with no state or territory level of government,
did not have the same democratic rights as other Australians; opponents to self-
government ‘preferred to trade these rights for the financial benefits that came from
being a federally protected and heavily subsidized enclave within the nation’*

In 1978, an advisory referendum was held for ACT residents on self-
government. Voters were given three choices on the ballot form: retain the current
arrangements; self-government; or a local council arrangement with legislative

2 Fitzgerald 2006.
3 ABS2012.
4  Halligan and Wettenhall 2000.
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Table 1 Results of the 1978 advisory referendum on self-government

Proposal % Votes
Self-government 30.54 33,480
Local government 5.72 6,268
Present arrangements 63.75 69,893

Source: ACT Legislative Assembly 2015.

and executive responsibility. The result of the referendum was overwhelmingly in
favour of retaining Commonwealth administration (see Table 1).

By the late 1980s, however, the ACT population had grown to almost 300,000,
and the Commonwealth, despite the results of the referendum, decided that the
ACT should become a self-governing jurisdiction. This required four separate Acts
of the Australian government:

o Australian Capital Territory (Self-Government) Act 1988 (Cth)

o Australian Capital Territory (Electoral) Act 1988 (Cth)

o Australian Capital Territory (Planning and Land Management) Act 1988 (Cth)

o Australian Capital Territory Self-Government (Consequential Provisions) Act
1988 (Cth).

These Acts were signed into law on 6 December 1988. The first of these is essentially
the constitution of the ACT and sets out the framework for government and
the system of governance. The Australian Capital Territory (Planning and Land
Management) Act 1988 oversees the ACT Plan and the Spatial Plan, which set out
the development provisions for the ACT, and comes under the auspices of the
National Capital Authority.

Self-government in the ACT

Today, the ACT is governed by a unicameral 25-person Legislative Assembly,
elected under the Hare-Clark electoral system (see below). The ACT does not have
its own police service; instead, general policing is carried out by the Australian
Federal Police.

The government of the ACT is a hybrid organisation.” Like a state government,
it is responsible for developing and implementing policy across the normal

5  Halligan 2015.
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territorial responsibilities: finance and economy, justice, environment, education,
health, housing and development, transport and employment. In addition, it has
responsibility for municipal functions: waste management, sportsground main-
tenance, kerbing and guttering, development applications, and parks and gardens.

Developments in self-government

The first ACT election was held on 4 March 1989. It was conducted under a
modified d'Hondt (party list) electoral system, the whole of the ACT comprising
one 17-member electorate. The election was contested by 117 candidates, repre-
senting 22 political parties and independents.

A measure of the somewhat jaundiced view of residents towards self-government
in 1989, and also reflecting the results of the earlier referendums, was that the parties
contesting the election included the Surprise Party, the Sun-Ripened Warm Tomato
Party and the Party! Party! Party! Further, the first House of Assembly included eight
representatives from anti-self-government parties: No Self-Government, the Abolish
Self-Government Coalition and the Residents Rally Party. It took almost two months
to finalise the counting of votes, and the final result was a minority Labor government
led by Rosemary Follett.

While Follett’s government managed to navigate the first tentative steps of
government, a key player in the transition to self-government was William Harris,
the secretary of the Chief Minister’s Department. Harris was the architect of the
ACT's first budget, a ‘task that involved identifying all federal government spending
on the territory by dozens of departments and agencies, and then overseeing the
design and establishment of a purpose-made public service to operate at both state
and municipal levels’® Over time, the ACT has managed to navigate autonomy well,
consolidating its administrative functions and moving to a more stable electoral
system.

Until the 2016 election, the Assembly had 17 members elected from three
electorates: Molonglo, Ginninderra and Brindabella. In 2013, ACT Electoral Com-
missioner Philip Green held a review of the size of the Assembly. This was
motivated by the expanding population, and because the ministerial respon-
sibilities of minority government members had expanded, reducing the degree to
which ministers could undertake all their duties. The report recommended that:

« the ACT Legislative Assembly be increased to 25 members at the 2016 election,
with five electorates each returning five members;

« the Assembly be increased to 35 members at the 2020 election, with five
electorates each returning seven members.”

6  Cooke 2016.
7 ACT Reference Group on the Size of the Legislative Assembly 2013.
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The government accepted the first recommendation, and, in 2015, a redistribution
of electoral boundaries was held, increasing the number of electorates to five, each
electing five members.

Electoral system

The modified d’'Hondt system under which the first Assembly was elected was
superseded by the Hare-Clark system. The Hare-Clark system is also used to elect
the Tasmanian lower house, and is a proportional representation system using a
single transferable vote (STV), where the vote transfers from candidate to candidate
according to the preferences of the voter. In a five-member electorate, voters must
number a minimum of five squares on the ballot paper.

The ballot form itself follows the Robson rotation system, meaning that the
candidates’ names in the party lists on the ballot form are rotated so no single
candidate is listed at the top of every form. The 2016 election, the first with the
extended Assembly, attracted 10 registered political parties and a total of 141
individual candidates. The result was a minority Labor government supported by
two Greens members.

Intergovernmental relations

Commonwealth-ACT relations

With slight representation in the national parliament, the ACT has a complex and
often fraught relationship with the federal government. Self-government saw the
ACT better able to participate in Australia’s system of federal intergovernmental
relations, through inclusion in the peak intergovernmental relations body, the
Council of Australian Governments (COAG). But the ACT suffers from ‘co-
location, being both Canberra-as-national-capital and Canberra-as-distinctive-
entity in its own right.8

Upon self-government, the National Capital Development Commission was
superseded by the National Capital Authority (NCA). The NCA is an agency of the
federal government with responsibility for the ongoing development of Canberra.
This authority extends to land to be released for development, the preservation of
the Burley Griffin plan for the city and the maintenance of the historical integrity
of the capital. The ACT government, therefore, must operate under the auspices of
the NCA for all planning and development decisions.

Complicating the relationship between the ACT and federal governments is
the fact that the Parliamentary Triangle comes under federal control. This area

8  Wettenhall and Warrington 1998.
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(the apex of which is Parliament House, and which is bounded by Commonwealth
and Kings Avenues and the northern shore of Lake Burley Griffin) contains Old
and New Parliament House, the National Library, Science Centre, Art Gallery and
Archives, the High Court and several major public service buildings (including
Treasury and Department of Finance, and the Australian Electoral Commission
offices). It is positioned close to the centre of the city, which has considerable
implications for territory planning. The ACT government has no jurisdiction
within this area, with the exception of the delivery of municipal services.

ACT-NSW relations

NSW surrounds the ACT on all sides. As such, the territory must retain working
relations with that state to deal with a variety of cross-boundary issues (Canberra is
increasingly a conurbation that includes the town of Queanbeyan in NSW). As the
largest metropolitan area in its region, Canberrans also see large numbers of people
from the surrounding state using its services.

In 2016, the two jurisdictions signed a Memorandum of Understanding on
Regional Collaboration to provide a structure for the joint development and
implementation of policy (including co-operative consultation with stakeholders)
for the region.” This builds on structures set up over recent decades, such as the
NSW Cross Border Commissioner in 2012.

Policy issues of salience in the ACT

With a highly educated and comparatively wealthy population,!® the ACT is
generally held to be socially progressive.!! It has led the way in recognising same-
sex partnerships, waste minimisation policies and renewable energy initiatives.
Greens members have been elected to the ACT parliament consistently since 1995.
Except for one term (2004-08), the ACT has always had minority governments,
dependent upon minor parties and independents for support in the Legislative
Assembly to pass legislation and retain confidence. While tending to support Labor
in government, the presence of the Greens has been significant in promoting
socially and environmentally progressive policies, reflecting the ACT Greens’
origins in wider social justice issues.!2

The ACT’s progressiveness in pursuit of public policy, however, has often been
at loggerheads with more conservative federal administrations due to the
subordinate position of territories in Australian federalism. The Australian

9 ACT and NSW 2016.
10 ABS2017.

11  Stewart 2014.

12 Miragliotta 2012.
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Constitution is unambiguous in handing the right to make laws for the territories
to the Commonwealth:

The Parliament may make laws for the government of any territory surrendered
by any State to and accepted by the Commonwealth, or of any territory placed
by the Queen under the authority of and accepted by the Commonwealth, or
otherwise acquired by the Commonwealth, and may allow the representation of
such territory in either House of the Parliament to the extent and on the terms
which it thinks fit.!®

Two recent policy disputes — one now resolved, one ongoing — illustrate this limit
to territorial self-government.

Same-sex marriage and civil unions

In March 2004, the ACT proposed legislation to enable civil unions for same-
sex couples. The legislation, which would permit civil unions to be conducted
by marriage celebrants and would give same-sex couples the same legal rights
and standing as heterosexual married couples, was vigorously opposed by the
then federal government under Prime Minister John Howard. The attorney-general
wrote to ACT Chief Minister Stanhope saying that, while the Commonwealth
considered the status of same-sex relationships to be within the jurisdiction of the
states and territories, it opposed any altering of the ‘status of marriage’!* Stanhope
responded by amending his proposed legislation so that civil unions could not
be performed by marriage celebrants, but the federal parliament, fearing that the
ACT’s legislation was a step towards legalising same-sex marriage, promptly
blocked it by amending the Marriage Act 1961 (Cth) so that the definition of
‘marriage’ changed from ‘a union between two consenting adults’ to ‘a union
between one man and one woman.

In 2013, under Chief Minister Katy Gallagher, the ACT passed the Marriage
Equality Bill 2013 (ACT) in defiance of the Commonwealth.!> At the time, the chief
minister stated that:

We would prefer to see the federal parliament legislate for a nationally consistent
scheme, but in the absence of this we will act for the people of the ACT. The
Marriage Equality Bill 2013 will enable couples who are not able to marry under
the Commonwealth Marriage Act 1961 to enter into marriage in the ACT. It
will provide for solemnisation, eligibility, dissolution and annulment, regulatory
requirements and notice of intention in relation to same-sex marriages.'®

13 Constitution of Australia 2010, section 122.
14 Zanghellini 2007.

15 Karvelas 2013.

16 Gallagher, quoted in Karvelas 2013.
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Attorney-General George Brandis announced that the Commonwealth would
appeal in the High Court to have the legislation overturned, but the ACT’s Act came
into force on 7 December 2013. Over 30 couples immediately married under the
new law before, a week later, the High Court ruled in the Commonwealth’s favour
on the grounds that the ACT law contradicted the federal marriage legislation
and was therefore unconstitutional. While this ended the progressive experiment
in same-sex marriage, the conflict did much to put the issue on the national
agenda and placed pressure on successive national governments to expand access
to marriage.

The right to die: euthanasia

The Northern Territory paved the way for euthanasia laws in 1995, when it became
the first Australian jurisdiction to legalise assisted suicide for the terminally ill. The
ACT was to follow suit until the Commonwealth passed legislation overriding any
move by either territory to pass euthanasia laws in 1997.

In December 2015, Liberal Democrat Senator David Leyonhjelm proposed
the Restoring Territory Rights (Assisted Suicide Legislation) Bill 2015 (Cth), with
senators of all parties being given a conscience vote. The purpose of the Bill was
to repeal the Commonwealth’s prohibition of the territories legislating for assisted
suicide. Leyonhjelm is an outspoken supporter of both the rights of the territories
to determine their own laws, and the rights of the terminally ill to choose to die.
The debate, therefore, was as much about territory rights as it was the rights of the
terminally ill.

The Bill went to a second reading in 2016; however, it lapsed at prorogation of
the parliament in the lead-up to the election and was not reinstated to the notices
until later in 2016. It finally went to its second reading debate in February 2018.
After several months of debate, it went to a vote on 14 August 2018. The Bill was
expected to pass the Senate with a narrow margin; however, last minute lobbying
on the part of those opposed to the Bill changed the votes of enough senators to see
it defeated by two votes.

Conclusions

The government of the ACT is in a unique position, being the jurisdictional
authority over the territory wherein resides the federal government. It faces a
number of challenges: administering a territory whose core ‘industries’ are
government and (predominantly publicly funded) education; providing municipal
services for a rapidly growing city; providing health, education and public transit
services for a growing population; maintaining a healthy and productive rel-
ationship with the NSW government and the local government authorities of the
‘Australian Capital Region’; and maintaining both its character and integrity while

209



Australian Politics and Policy

forging a good working relationship with the federal government, regardless of
which political party is in power.

The expanded Assembly should ensure a better coverage of the issues and
more equitable representation of the population. It is not known whether the ACT
government will act on the second recommendation of the Reference Group on the
Size of the Legislative Assembly and expand the Assembly to 35 members in the
future.

Given the demographics and political inclination of the ACT’s population, it
is likely that the ACT government will remain progressive in its policy outlook;
however, the issue of territory rights remains unresolved.
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New South Wales (NSW) politicians tend to see their state as ‘the premier state,
a claim once emblazoned on NSW vehicle number plates. This contentious claim
of pre-eminence rests on two main strands. One strand is cultural centrality: in
1788, the convict colony in NSW initiated the ‘defining moments and symbols’
of the later Australian nation.! One version of this idea incorporates stories of
colonial politicians successfully pressing for self-government, public works and land
development, the great strikes of the 1890s, the founding of the Labor Party (ALP)
and, most recently, Sydney’s rise as a global city - ‘the quintessential Australian city,
raffish, hedonistic, where old wealth means nothing and new wealth is admired and
ostentatiously displayed’?> A more critical version of the idea of cultural centrality
sees the colony’s founding on ‘Australia Day’ as emblematic of unresolved conflicts
and inequalities between the colonisers and Indigenous Australians.

Clune, David, and Rodney Smith (2019). New South Wales. In Peter J. Chen, Nicholas Barry, John
R. Butcher, David Clune, Ian Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga,
eds. Australian politics and policy: senior edition. Sydney: Sydney University Press. DOI: 10.30722/
sup.9781743326671

1 Hirst 1998, 464.
2 Hirst 1998, 464-5.
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The second strand has to do with the size of NSW. Although it is not physically
the largest of the six Australian states, NSW has the biggest population, the greatest
wealth and the most government activity. In 2018, NSW had 7.95 million people
(1.52 million more than Victoria, the next most populous state) and generated 32.7
per cent of Australia’s gross domestic product (compared with Victoria’s 23.4 per
cent). In 2016, NSW became the first quarter of a trillion dollar state economy in
Australia. The NSW public sector employed 473,000 workers, almost twice as many
as the Commonwealth (241,000) and over 100,000 more than Victoria.

NSW’s potential to dominate national politics, as well as the fears this potential
has generated in other parts of the country, have been clear since the Federation
debates over the Australian Constitution. NSW has played a major role in national
politics and is often seen as the state that is politically closest to the national centre.
It sends about one-third of the members to the House of Representatives (currently
47 out of 150) and has provided almost half of the country’s prime ministers (14
of 30). The state’s citizens have identified more closely with the centre and have
possessed weaker state loyalties than citizens of other states.?

Perhaps for this reason, NSW has rarely been a leader of the states in
Commonwealth-state conflicts and has not been particularly innovative among the
states in developing new directions and approaches in public policy.* As Elaine
Thompson comments in her survey of NSW governments, ‘Pragmatism seems
to be the order of the day rather than bold visions from either the Left or the
Right’> Politics within NSW has been dominated by practical problem-solving
administration, tinged with anxiety about whether the performance of the state’s
government and public sector match its claims to premier status.

The constitutional framework

Over a period of a century or so after 1788, NSW developed a pattern of represent-
ative and responsible government - including strong bicameralism, entrenchment
of key constitutional provisions and judicial review - that later helped to form
expectations about the Australian Constitution.®

Until 1823, all legislative and executive authority in the British colony of NSW,
which covered most of the continent of Australia, resided in the governor. The Legis-
lative Council was established in 1823 to give the colonists token involvement in
the legislative process. An Executive Council was formed in 1825 to advise the
governor in his administrative capacity. Both were nominated bodies consisting of
officials and leading colonists. This was the beginning of the process of establishing

Holmes and Sharman 1977, 34-59; Smith 2001, 281-2.
Deane 2015; Hughes 1984; Nelson 1985a; Twomey 2012.
Thompson 2007, 361.

Sharman 1989.
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representative government in NSW. A Supreme Court with full judicial independ-
ence was created in 1823, providing legal protection against government action.”

In 1843, the Legislative Council became Australia’s first elected legislature, with
the majority of its members directly elected, albeit on a restricted franchise. There
was growing pressure within the colony for NSW citizens to be given the same
rights, including self-government, as existed in Britain. The British government’s
philosophy was to grant self-government to colonies when they were ready and
it agreed to do so in NSW.# Under the guidance of the colony’s pre-eminent
statesman, William Charles Wentworth, the NSW Legislative Council drafted a
constitution. After some amendments by the UK government, this draft became the
Constitution Act 1855 (NSW).?

In 1856, the NSW parliament assumed the bicameral shape it has today. The
Legislative Council became an upper house along the lines of the British House
of Lords. Members of the new lower house, the Legislative Assembly, represented
geographic districts and were elected on a broad manhood suffrage. Governments
and individual government ministers were responsible to the parliament, holding
office only while they had the support - ‘the confidence’ - of the popularly elected
Assembly. Public funds could only be expended with parliamentary approval. Fin-
ance Bills had to originate in the Assembly. The governor acted on the advice of
ministers. The Executive Council, consisting of the ministry and the governor, was
the formal mechanism by which Cabinet decisions were given official legitimacy.
The legality of government actions could be tested in the courts.

Ministers exercised considerable patronage in appointments at all levels of the
growing public service until the 1890s, when the creation of the Public Service
Board established a model of independent recruitment, promotion and deployment
of staff that continued until the 1980s. After 1988, ‘new public management’ reforms
included the abolition of the Public Service Board, decentralised public service
recruitment and greater ministerial control over senior public servants. A system
of elected local councils developed from the 1840s; however, the existence, funding
and powers of local government bodies have never been entrenched in the NSW
constitution and local councils remain subject to the control of the government.!°

The Legislative Assembly

The 19th-century Legislative Assembly was not dominated by disciplined political
parties. Governments often rose and fell in the house, rather than at elections, as
premiers gained and lost support from other members of the Legislative Assembly

Clune 2010; Melbourne 1963.
Clune 2011; Melbourne 1963 [1934].
Melbourne 1963 [1934]; Twomey 2004.
0 Clune and Griffith 2006; Golder 2005; Parker 1978; Twomey 2004.
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(MLAs) (see Table 1). The Assembly occupied a more central position in the
democratic process than it ever would again. In the early 20th century, Labor and
non-Labor parties began to control the Assembly. The house’s deliberation and
scrutiny functions atrophied as governments gagged debate and rushed legislation
through.!!

The main exception to majority party control of the Assembly occurred after
the 1991 election, which left the Liberal-National Coalition government of Nick
Greiner in a minority. In return for support from three independent members,
Greiner implemented a charter of reform that led to a revival of the Assembly’s
deliberative and scrutiny processes.!?

With the return to majority government at the 1995 election, the Assembly
reverted to government dominance, a situation that remains today. The Assembly
does, however, exercise partisan scrutiny of the executive through attempts by the
opposition to score points, for example, at question time.!?

The Legislative Council

After 1856, the appointed Legislative Council was intended to be a house of review
and a conservative check on the popularly elected Assembly. Until 1934, members
of the Legislative Council (MLCs) were appointed by the governor. From 1934 until
1978, all MLCs were elected by members of both houses of parliament.!*

The advent of Labor governments from 1910 saw an increase in conflict between
the lower and upper houses, as the Council treated Labor’s legislative programs more
harshly than those of non-ALP administrations. Between the 1920s and the 1960s,
Labor governments made several unsuccessful attempts to abolish the Council.!®
In the 1970s, Labor Premier Neville Wran was determined to reform a Council
he could not abolish. After much negotiation, the opposition agreed to a reform
proposal that was then overwhelmingly passed by a referendum in 1978. It provided
for a house of 45 members elected by proportional representation on a statewide
basis. One-third retired at each general election.'6

Further change came under Liberal Premier Nick Greiner. In 1991, the Council
was reduced to 42 members and the term of office reduced from 12 to eight years,
with half the MLCs ending their terms at each election. The quota required for
election was consequently lowered, increasing the opportunities for minor party
and independent representation. No government has controlled the upper house

11  Clune and Griffith 2006.

12 Clune and Griffith 2006; Smith 1995.

13 Clune and Griffith 2006; Smith 2012b.

14 Clune and Griffith 2006; Turner 1969.

15 Clune and Griffith 2006; Turner 1969; Twomey 2004.
16 Clune 2017.
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since 1988, during which time the Council has largely exercised parliament’s roles
of reviewing legislation, scrutinising the executive and holding it accountable.!”

The electoral framework

The questions of who should vote and be eligible to stand for the NSW parliament
were largely settled by the early 20th century. In 1858, all males aged 21 and
over who were British subjects resident in the colony for three years and not in
receipt of charity were enfranchised. A requirement, abolished in 1893, that a voter
had to reside in his electorate for six months disqualified many potential voters,
including large numbers of itinerant workers. Women had to wait until 1902 to
gain the vote, until 1918 to be able to stand for the Legislative Assembly, and
until 1926 to be eligible for the Legislative Council. Indigenous people have always
had the same formal voting rights as others in NSW, although the residential and
charity disqualifications led to much Indigenous disenfranchisement. Compulsory
enrolment was introduced in 1921 and compulsory voting in 1928. The voting age
was reduced to 18 years in 1973.18

Methods of electing representatives have been subject to greater variation,
as governments have sought to gain electoral advantage or reverse an advantage
enjoyed by their predecessors. Until 1910, NSW had used plurality (‘first-past-the-
post’) ballots in single-member districts to elect the Assembly. Rapid experiment-
ation took place from 1910 to 1928, with second round ‘run-off’ elections,
proportional preferential voting in multi-member electorates, optional preferential
voting (OPV) in single-member electorates and, finally, full preferential voting
in single-member electorates. The latter system was retained until 1979, when
the Wran Labor government provided for OPV in single-member districts. This
method has continued since, allowing voters to allocate preferences to as many or
as few candidates as they wish.!?

Since 1978, Legislative Council elections have used OPV, with ‘above-the-line’
or ‘group ticket’ voting introduced from 1988 to simplify the process. The rules
about upper house preferences have been altered over time to reflect changes in the
size of the Council and to prevent minor parties with little support being elected.?°

The boundaries of individual Assembly seats have long been drawn indepen-
dently of governments. Legislation in 1893 instituted an Electoral Commission,
consisting of public servants, to draw up the electoral boundaries. It also created
a regular process to review them. In 1928, the position of electoral commissioner
was established to head the Electoral Office. The electoral commissioner replaced

17 Clune and Griffith 2006; Smith 2006; Smith 2012b.

18 Clifford, Green and Clune 2006; Parker 1978; Twomey 2004.
19 Clifford, Green and Clune 2006; Smith 2003.

20 Green 2012.
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parliament as the final consent authority for redistributions in 1949. Currently,
the commissioners for a redistribution are a judge of the Supreme Court (past or
current), the electoral commissioner and the surveyor-general. Redistributions are
automatically triggered after every second general election, if more than a quarter
of electoral districts do not have an equal number of voters or if there is a change in
the number of members of the Legislative Assembly.?!

As in most other states, for many years non-Labor and Labor governments
alike used zonal systems to attempt to maximise their chances of election by
manipulating the numbers of votes required to elect a representative from Sydney,
regional areas around Sydney and rural areas. Reforms by the Wran ALP govern-
ment in 1979 abolished the long-term over-representation of rural voters in the
Assembly. In 1991, the government’s right to call an early election was replaced by
a fixed four-year electoral term, with elections held every four years on the fourth
Saturday in March. These changes were entrenched in the NSW constitution, so
they cannot be repealed without a referendum.??

Until the 1980s, election candidates raised their own campaign funds and were
not required to reveal who had provided them with funding. In 1981, NSW passed
the first laws in Australia providing for public funding of elections and public
disclosure of political donations. Within a few years, public funding of candidates
winning 4 per cent or more of the vote proved relatively uncontroversial.?* By
contrast, public disclosure of the sources and sizes of election donations has
become an increasingly contentious and complex issue over the past decade. The
controversies began with claims that some donors and candidates had used
loopholes in the rules to disguise their funding arrangements, or had simply broken
the rules without detection or punishment. Recent efforts by a series of NSW
governments to ban contributions from particular types of donors, including
property developers, to cap contributions from other donors and to restrict the
amount that candidates can spend on campaigns have been highly contentious and
subject to legal challenges. How much influence election donations buy and how
such donations should be regulated are ongoing questions in NSW.24

The political contest

The political contest in NSW since the advent of representative and responsible
government in 1856 can be divided into five broad eras: faction politics in the
early colonial period; a late colonial period dominated by Free Traders and
Protectionists; an unstable contest between Labor and anti-Labor parties from the

21 Clifford, Green and Clune 2006; Parker 1978; Smith 2003.
22 Twomey 2004.

23  Turner 1985.

24  Gauja 2012.
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1900s to the 1940s; a Labor versus Coalition contest from the 1940s to the 1980s,
dominated by Labor; and a period from the late 1980s when Labor versus Coalition
competition has been modified by minor party and independent challengers.

The colonial period

At the first popular elections in 1856, the political contest was between liberals and
conservatives. In the ensuing decades, the conservatives disappeared as a political
force. Almost all politicians labelled themselves ‘liberal, which became a diftuse,
diluted creed. Competition for government was between loose factions gathered
around dominant political leaders, such as Charles Cowper, John Robertson, James
Martin, Alexander Stuart and the greatest of them all, Henry Parkes, who still holds
the record as NSW’s longest-serving premier, completing a cumulative term of 11
years and nine months (see Table 1).2°

A two-party system emerged in the 1880s between Free Traders and Protection-
ists. As a major trading centre, Sydney was a Free Trade stronghold. Protection was
supported by manufacturers and farmers who wanted tariffs to safeguard them from
imports from overseas and from other colonies. Federation made the fiscal issue
irrelevant in NSW, as the Australian Constitution entrenched free trade between the
new states and gave power over tariffs to the Commonwealth government. The Free
Traders became the Liberal Party and the Protectionists became the Progressives.2®

The Labor Party changes the contest

A stronger challenge to the colonial pattern of political competition came from the
formation of the Labor Party. In January 1890, the NSW Trades and Labor Council
decided to elect representatives to parliament to protect and further its interests.
The initial platform was a practical, down-to-earth document, mainly concerned
with matters such as industrial, electoral, land, educational and social reform. The
new party drew support not only from the urban working class but also from small
farmers, shopkeepers and intellectuals. It had socialist elements but these were
never predominant. From its inception, Labor was committed to the parliamentary
road to reform.?”

Labor did well in the 1891 poll, winning 29 per cent of the primary vote. As a
third party holding the balance of power, Labor’s approach was to support the party
that offered to advance its agenda the most.

Labor constructed its organisation on the innovative basis of grassroots control.
In practice, these democratic ideals were often subverted by dominant factions that
ruled with an iron fist. The early electoral successes of the Labor Party pushed non-
Labor forces together into a single party, the Liberal Party, in the 1900s, creating

25 Loveday and Martin 1966.
26 Loveday, Martin and Parker 1977.
27 Nairn 1973.

218



New South Wales

Table 1 Elections, premiers, Assembly support and government status in the colonial

period
Election* Premier/s Main support in Assembly Government
between status
elections**
1856 Stuart Donaldson Independents Minority
Charles Cowper ~ Cowper faction Minority
Henry Parker Independents Minority
Charles Cowper ~ Cowper—Robertson faction Minority
1858 Charles Cowper ~ Cowper—Robertson faction Minority
1859 Charles Cowper ~ Cowper-Robertson faction Minority
William Forster ~ Independents Minority
John Robertson ~ Cowper-Robertson faction Minority
1860 John Robertson ~ Cowper-Robertson faction Minority
Charles Cowper ~ Cowper—Robertson faction Minority
James Martin Martin and Forster factional coalition =~ Minority
1864 James Martin Martin and Forster factional coalition ~ Minority
Charles Cowper  Cowper-Robertson faction Minority
James Martin Parkes and Martin factional coalition Minority
John Robertson ~ Cowper—Robertson and Forster Minority
factional coalition
1869 John Robertson ~ Cowper—Robertson and Forster Minority
factional coalition
Charles Cowper ~ Cowper-Robertson and Forster Minority
factional coalition
James Martin Martin and Robertson factional Minority
coalition
1872 Henry Parkes Parkes faction Minority
1874 John Robertson ~ Robertson faction Minority
Henry Parkes Parkes faction Minority
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Election* Premier/s Main support in Assembly Government
between status
elections**

John Robertson ~ Robertson faction Minority

1877 John Robertson ~ Robertson faction Minority
James Farnell Independents Minority
Henry Parkes Parkes and Robertson factional coalition Majority

1880 Henry Parkes Parkes and Robertson factional coalition Majority

1882 Alexander Stuart ~ Stuart-Dibbs-Jennings faction Minority
George Dibbs Dibbs-Jennings faction Minority

1885 John Robertson ~ Robertson faction Minority
Patrick Jennings  Dibbs-Jennings faction Minority
Henry Parkes Free Trade Minority

1887 Henry Parkes Free Trade Minority
George Dibbs Protectionist Minority

1889 Henry Parkes Free Trade Minority

1891 Henry Parkes Free Trade Minority
George Dibbs Protectionist Minority

1894 George Reid Free Trade Minority

1895 George Reid Free Trade Minority

1898 George Reid Free Trade Minority
William Lyne Protectionist Minority
John See Progressive Minority

*Year of first day of voting if voting occurred on multiple days.
**The first premier listed next to each election date is the first leader who secured office as
a result of the election. Premiers who continued to govern for short periods after losing an
election until a successor was sworn in are not included.
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the Labor versus Liberal dynamic of party politics that has dominated NSW politics
ever since.?

In 1910, Labor formed its first NSW government; it was re-elected in 1913.
This level of success proved impossible to repeat throughout the next few decades,
with Labor only governing for two-fifths of the period from 1910 to 1941 (see Table
2). Although Labor governments had some important achievements to their credit
in this period, they were repeatedly brought undone by internal divisions.

The party split when Labor Premier W.A. Holman defied Labor policy and
supported conscription in the First World War. Holman and most of his Cabinet
left Labor in late 1916 and combined with their former enemies to form the
Nationalists. The conscription split reinforced the belief within the unions and the
party machine that Labor politicians could not be trusted and needed to be kept
under strict control. Jack Lang, who became Labor leader in 1923, plunged the
party into an internal war; his inflammatory style as premier led NSW close to
major civil disorder. In 1932, Governor Sir Philip Game used his reserve powers
to dismiss Lang. At the ensuing election, Labor suffered a crushing defeat and
remained in the wilderness for much of the next decade.?®

In the period after 1910, the major non-Labor party went through two
realignments, absorbing the Labor conscription defectors to become the National
Association of NSW (the Nationalists) in 1917 and then reforming as the United
Australia Party (UAP) in 1932. Although electorally more successful than not, the
Nationalists and UAP were both organisationally weak parties, heavily reliant on
strong parliamentary leaders. Disastrous election losses in the early 1940s led to the
UAP’s dissolution.>

Apart from facing Labor’s challenge, the Nationalists had to deal with farmers,
graziers and rural business people who were angered by what they saw as the
Nationalists’ neglect of ‘the bush’ Disaffected conservative rural politicians ran under
the Progressive banner at the 1920 election, winning 11 seats in rural NSW. A split
among the Progressives over how closely to support George Fuller’s Nationalists
led to the formation of the NSW Country Party in 1922. A workable relationship
between the conservative parties of town and country was not resolved until after the
1927 election, when the Country Party won 13 seats and negotiated five ministries,
including the deputy premiership, as junior partner in a Nationalist-Country
Coalition government. This established the long-term pattern of Coalition relations
whenever the major non-Labor parties governed in NSW.3!

28 Hagan and Turner 1991; Nairn 1973.
29 Hagan and Turner 1991; Nairn 1986.
30 Hancock 2007; Watson 1979.

31 Aitkin 1972; Davey 2006.
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Table 2 Elections, premiers, Assembly support and government status from Federation
to the Second World War

Election Premier/s Main support in Assembly Government status
between
elections*
1901 John See Progressive Minority
Thomas Waddell ~Progressive Minority
1904 Joseph Carruthers Liberal Minority
1907 Joseph Carruthers Liberal Minority
Charles Wade Liberal Minority
1910 James McGowen  Labor Majority
William Holman  Labor Majority
1913 William Holman  Labor then Nationalist Majority
1916 William Holman  Nationalist Majority
1920 John Storey Labor Minority
James Dooley Labor Minority
George Fuller Nationalist-Progressive Coalition Minority
James Dooley Labor Minority
1922 George Fuller Nationalist-Progressive Coalition Majority
1925 John Lang Labor Majority
1927 Thomas Bavin Nationalist—-Country Coalition Majority
1930 John Lang Labor Majority

Bertram Stevens  United Australia—-Country Coalition Minority
1932 Bertram Stevens ~ United Australia—Country Coalition Majority

1935 Bertram Stevens  United Australia—Country Coalition Majority
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Election Premier/s Main support in Assembly Government status
between
elections*

1938 Bertram Stevens  United Australia—Country Coalition Majority
Alexander Mair ~ United Australia-Country Coalition Majority

*The first premier listed next to each election date is the first leader who secured office as a
result of the election. Premiers who continued to govern for short periods after losing an
election until a successor was sworn in are not included.

Postwar Labor dominance

William McKell, who replaced Lang as Labor leader in 1939, won a landslide
victory in 1941. Labor would dominate NSW politics over the following eight
decades, governing for more than two-thirds of that time, over three lengthy
periods: 1941 to 1965, 1976 to 1988 and 1995 to 2011 (see Table 3).

McKell and many of his colleagues had been scarred by the Lang years and
were determined to create a new style of Labor government. McKell’s emphasis
was on internal unity, political moderation and efficient administration. During his
two terms, he implemented significant social, industrial and environmental reforms
and established a model of negotiated compromise between the ALP machine and
Labor governments that continued under his successors. This model, along with
political skill and continuous prosperity in the long postwar boom, helped Labor to
retain office until 1965.%2

Labor won the 1976 election under Neville Wran, who was premier for the next
decade. As well as maintaining the McKell model, he took account of the emergence
of new policy issues concerning quality of life and equality of opportunity. Wran was
re-elected with record majorities in 1978 and 1981, and less easily in 1984.%3

Bob Carr led Labor back to office with a narrow victory in 1995, before winning
easily in 1999 and 2003. Economic efficiency and environmental sustainability were
the key elements of the Carr model. He became the longest continuously serving
NSW premier, remaining in office for 10 years and four months. Carr’s premiership
was followed by a period of instability and rapid leadership change. The ALP’s
organisational wing clashed with the government over electricity privatisation. The
influence of back-room figures such as Eddie Obeid, who was subsequently
imprisoned for corruption, was a major issue. At the 2011 election, Labor suffered its
worst defeat since 1904, winning just 36 per cent of the two-party preferred vote.3*

32 Clune 1988; Cunneen 2000.
33 Bramston 2006; Chaples, Nelson and Turner 1985; Steketee and Cockburn 1986.
34  Clune 2005; Clune and Smith 2012; Dodkin 2003; West and Morris 2003.
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Table 3 Elections, premiers, Assembly support and government status since 1941

Election Premier/s Main support in Assembly Government status
between
elections*
1941 William McKell ~— Labor Majority
1944 William McKell ~ Labor Majority
James McGirr Labor Majority
1947 James McGirr Labor Majority
1950 James McGirr Labor Minority
John Cahill Labor Minority
1953 John Cahill Labor Majority
1956 John Cahill Labor Majority
1959 John Cahill Labor Majority
Robert Heffron =~ Labor Majority
1962 Robert Heffron =~ Labor Majority
John Renshaw Labor Majority
1965 Robert Askin Liberal-Country Coalition Majority
1968 Robert Askin Liberal-Country Coalition Majority
1971 Robert Askin Liberal-Country Coalition Majority
1973 Robert Askin Liberal-Country Coalition Majority
Thomas Lewis Liberal-Country Coalition Majority
Eric Willis Liberal-Country Coalition Majority
1976 Neville Wran Labor Majority
1978 Neville Wran Labor Majority
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Election Premier/s Main support in Assembly Government status
between
elections*
1981 Neville Wran Labor Majority
1984 Neville Wran Labor Majority
Barrie Unsworth ~ Labor Majority
1988 Nicholas Greiner ~ Liberal-National Coalition Majority
1991 Nicholas Greiner  Liberal-National Coalition Minority
John Fahey Liberal-National Coalition Minority
1995 Robert Carr Labor Majority
1999 Robert Carr Labor Majority
2003 Robert Carr Labor Majority
Morris Iemma Labor Majority
2007 Morris lemma Labor Majority
Nathan Rees Labor Majority
Kristina Keneally Labor Majority
Labor Majority
2011 Barry O’Farrell Liberal-National Coalition Majority
Michael Baird Liberal-National Coalition Majority
2015 Michael Baird Liberal-National Coalition Majority
Gladys Berejiklian Liberal-National Coalition Majority

*The first premier listed next to each election date is the first leader who secured office as a

result of the election. Premiers who continued to govern for short periods after losing an
election until a successor was sworn in are not included.

Why was NSW Labor so dominant after 1941? Part of the answer lies in the
sheer extent of the NSW UAP’s collapse in the early 1940s and the difficulty of
establishing a competitive Liberal organisation. The NSW division of the Liberal
Party, formed in 1945, had a similar structure to the UAP, except that it controlled
its own finances, rather than relying on shadowy business interests. Liberal head
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office under General Secretary John Carrick developed a more co-ordinated
statewide organisational structure than the UAP had achieved or even desired.?

The Liberal Party suffered from several long-term problems. Its leaders were
no match for able ALP premiers like Joe Cahill. The parliamentary party was
internally divided and was often in conflict with the machine. Relations with the
Country Party were poisonous. Like others in the NSW Liberal Party, Carrick’s
main emphasis was the national contest, where the party quickly showed it could
defeat Labor. The NSW Party finally found a successful leader in the long-serving
and popular Robert Askin (deputy leader 1954-59; opposition leader 1959-65;
premier 1965-75). His government was initially innovative, establishing a Law
Reform Commission, Ombudsman and Consumer Claims Tribunal. However, it
became noticeably lethargic in its final years.

Subsequently, the Liberals have struggled to find leaders who have been able to
dominate NSW politics for long periods in a similar way to Labor Premiers Wran
and Carr. Recurrent factional conflicts within the party since the 1980s have added
to these difficulties.*® These problems have dogged the Liberals in office, although
relations between the Coalition partners have been stable.

Since their landslide election win in 2011, the Liberals have had three premiers,
with the transitions being smoothly managed. Barry O’Farrell (2011-14), after
a capable and reformist beginning, was forced to resign over a minor scandal
involving a gift. His successor, Mike Baird (2014-17), for a time the most popular
premier in Australia, retired from politics after less than three years because of a
backlash over decisions to ban greyhound racing and amalgamate local councils.
His replacement, Gladys Berejiklian (2017-) halted the governments sliding
fortunes in 2019 and became the first woman to lead a party to election victory in
NSW.

The previous period of Liberal-led government (1988-95) saw the premiership
of Nick Greiner (1988-92) cut short following an ill-advised government appoint-
ment.’” While Liberal premiers have certainly helped to reshape NSW politics and
public policy — Greiner was the driving force behind the sweeping public sector
microeconomic reforms that later came to dominate Australian approaches to
government’® — they have generally had less impact than their Labor counterparts.

Throughout the postwar period, the ‘country’ partner in the NSW Coalition
has proved remarkably resilient in the face of a declining rural economy, long-
term population drift to urban centres and periodic challenges from independents,
minor parties and even its Liberal ally. This resilience has been due to a mix of
adaptation - the most obvious sign of which was a name change from the Country

35 Hancock 2007; Starr 2012.

36 Nelson 1985b; Smith 2012a; West 1965.
37 Hancock 2013.

38 Laffin and Painter 1995.
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Party to the National Party in 1982 - and continued assertion of the need for a
distinctively rural voice in the parliament and in government.*

The postwar vote share of Country/National Party candidates in Assembly
elections has remained stable, and the party’s share of Assembly seats has fluctuated
within a narrow band (12.9 to 19.4 per cent). Its lowest Assembly seat return
occurred at the 2003 election but the party bounced back to record its highest
postwar share of seats at the 2011 election.

The ability of the Nationals to fend off demographic and political challenges
has meant that coalition agreements have persisted, with Nationals continuing to
hold the deputy premiership and other key ministries in Coalition governments.
The Queensland option of merging the Liberal and National parties has not been
seriously entertained in recent decades.!

Minor party and independent challenges since the 1980s

The electoral support of Labor and the Coalition parties has softened since the
1980s. As noted earlier, the Coalition was forced into minority government between
1991 and 1995 with the support of several independents. More recently, independ-
ents, the Greens and the Shooters, Fishers and Farmers Party (SFFP) have all won
Assembly seats.

Single-member districts make winning Assembly seats difficult for minor part-
ies. The proportional representation system used for Legislative Council elections
provides minor parties with more encouragement, since they only need to win
a relatively small vote across the state to win a seat. Since the democratisation
of the Council, 10 minor parties have won Council seats and minor parties now
command one-quarter of the vote at every Council election (see Table 4). The
longest standing of these parties is the socially conservative Christian Democratic
Party (CDP), whose leader, Fred Nile, first won a seat in 1981, when the party
was named Call to Australia (CTA). CTA was frequently opposed in the Council
by the socially and environmentally progressive Australian Democrats, with both
parties critical to the passage of government Bills at different times between 1988
and 1995.42

After 1995, other minor parties became important players in the Council
at various times. Of the minor parties currently represented in the Council, the
Greens have the strongest organisation. The CDP relies on support networks within
the churches, the SSFP mobilises through gun clubs and hunting associations, and
the Animal Justice Party has strong connections to animal rights groups. Pauline

39 Aitkin 1972; Davey 2006.
40 Green 2012; Smith 2003.
41 Davey 2006.
42 Smith 2006.
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Election First preference votes (%)

Seats won (n)

Labor Liberal-National Other Labor Liberal-National Other

1978

1981

1984

1988

1991

1995

1999

2003

2007

2011

2015

2019

54.9

51.8

46.9

37.5

37.3

353

37.3

43.5

39.1

23.8

31.1

26.7

36.3

33.8

42.6

46.2

45.3

38.5

27.4

333

34.2

47.7

42.6

34.8

8.2

14.4

10.5

16.3

17.4

26.2

353

23.2

26.7

28.5

26.3

38.5

10

11

0
2 (CTA; AD)
1 (CTA)

2 (CTA; AD)
2 (CTA; AD)

5 (CTA; AD;
Gns; SP; BFC)

7 (CDP; AD;
Gns; PHON;
RLS; UP; ORP)

4 (2 Gns; CDP;
SP)

4 (2 Gns; CDP;
SP)

5 (3 Gns; CDP;
SP)

5 (2 Gns; CDP;
SP; AJP)

6 (2 Gns; 2
PHON; SP; AJP)

Source: Australian Politics and Elections Database, University of Western Australia.
http://elections.uwa.edu.au/.

CTA = Call to Australia (later renamed Christian Democratic Party [CDP]); AD =
Australian Democrats; Gns = Greens NSW; SP = Shooters Party (later renamed Shooters
and Fishers Party and then Shooters, Fishers and Farmers Party); BFC = A Better Future
for Our Children; CDP = Christian Democratic Party; PHON = Pauline Hanson’s One
Nation; RLS = Reform the Legal System; UP = Unity Party; ORP = Outdoor Recreation
Party; AJP = Animal Justice Party.
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Hanson’s One Nation Party (PHON) won two Council seats at the 2019 election
with former federal Labor leader Mark Latham as its lead candidate.

The continued success of minor parties has changed the dynamic of NSW
electoral and parliamentary politics. The Labor Party now competes with the
Greens for left of centre votes, while the Coalition parties face electoral challenges
from right of centre minor parties such as the SFFP and PHON. Governments still
initiate almost all legislation that is passed by the NSW parliament; however, they
often need to take the views of minor parties into account to prevent contentious
Bills being defeated by a combination of opposition and minor party MLCs.*3

Conclusions

NSW has a well-established set of formal political institutions that have adapted to
changing pressures over two centuries. This adaptability is perhaps best illustrated
by the development of the Legislative Council from an appointed to an elected
house of review. The institutional framework of NSW politics currently appears to
be relatively settled; however, the major political parties face challenges to adapt
their traditional outlooks and operations to new circumstances. Recent revelations
by the Independent Commission Against Corruption of political corruption
involving both the Labor and Liberal parties point to integrity and transparency
as key concerns for future governance in NSW. NSW Labor is yet to overcome
the legacies of the post-Carr era, while the Coalition government has staked its
reputation on a massive infrastructure spending program. This program is intended
to address Sydney’s growth and the economic development of regional NSW. Even
if the government succeeds in completing the promised roads, rail lines, stadiums
and so on, it may face a legacy of unresolved issues, such as population growth,
overdevelopment, environmental damage, the merits of private versus public
provision of services, lack of consultation and disruption to local communities.
A key question is whether the old laws of NSW politics — when the ‘pork barrel’
ruled - still apply or whether NSW is moving into an age in which tolerance,
sustainability, quality of life and access to social capital are more central to citizens’
perceptions of what it means to live in the ‘premier state’
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Aboriginal land councils, Aboriginal Land Rights (Northern Territory) Act 1976 (Cth)
(ALRA), administrator, Commonwealth of Australia Constitution Act 1900 (UK) (the
Constitution), Euthanasia Laws Act 1997 (Cth), Northern Territory Acceptance Act
1910 (Cth), Northern Territory (Administration) Act 1910 (Cth), Northern Territory
National Emergency Response Act 2007 (Cth), Northern Territory Representation Act
1888 (SA), Northern Territory Representation Act 1922 (Cth), Northern Territory
(Self-Government) Act 1978 (Cth), Northern Territory Surrender Act 1907 (SA),
Rights of the Terminally Ill Act 1995 (NT) (ROTI), unicameral

The Northern Territory (NT) comprises one-fifth of Australia’s land mass and
has a population of 244,300,! of which one-third is Aboriginal. Representative
government is a relatively recent phenomenon for residents of the N'T, who endured
government from afar until the 1970s and, to a certain extent, still do.

Like other parts of the country lying north of the Tropic of Capricorn, it has
fleeting moments at the top of the national political agenda — most notably at times
of disaster — before resuming its status as a somewhat awkward remote irritant.

The NT Legislative Assembly is a unicameral parliament, established after the
Northern Territory (Self-Government) Act 1978 (Cth) (Self-Government Act) of the

Smith, Robyn (2019). Northern Territory. In Peter J. Chen, Nicholas Barry, John R. Butcher, David
Clune, Ian Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga, eds. Australian
politics and policy: senior edition. Sydney: Sydney University Press. DOI: 10.30722/sup.9781743326671

1 ABS2016. Note that the population has been in decline since then as mining projects have been
completed. Further, there is a significant fly-in, fly-out’ (transient) workforce on mining projects.
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federal parliament conferred limited self-governing powers on the NT. The Ass-
embly is comprised of 25 representatives of single-member electoral divisions; each
division has an average 5,140 electors.?

History

The NT was part of the colony of New South Wales (NSW) from 1849 until 1863.3
It then became part of South Australia (SA) until 1911,* making it part of SA at
Federation in 1901.

Under the Northern Territory Representation Act 1888 (SA), the NT was a single
electoral district that elected two members to the SA House of Assembly and, propor-
tionately, membership of the Legislative Council. From 1901 until 1911, NT residents,
who had been extended full adult suffrage,” voted for the six senators representing SA
and, from 1903, the NT was included in SA’ federal division of Grey.®

In 1911, the NT was ceded by SA to the Australian government. Under this
regime, the NT had no representation at all in the federal parliament and no
state-like legislature. It is arguable that this disenfranchisement was the result
of the White Australia policy, enacted in 1901, because the non-Indigenous NT
population was overwhelmingly dominated by Asians,” which would inevitably
have resulted in non-white representation in the federal parliament.?

In preparation for the change to Commonwealth control, the federal parliament
enacted the Northern Territory (Administration) Act 1910 (Cth), which provided
for government in the NT headed by an administrator appointed by the governor-
general.’

After bitter objections from NT residents, a single member of the House of
Representatives was granted by the Northern Territory Representation Act 1922
(Cth). That representative had no vote. In 1936, the NT representative was granted
a vote, but only on ordinances setting down laws for the NT.

Legislative Council

A 13-person Legislative Council was established in 1947. The Commonwealth
retained absolute control by providing for the election of six members and the

2 Redistribution Committee 2019.

3 State Archives of New South Wales n.d.

4 Jaensch and Smith 2015, xi.

5  This included Aboriginal people - possibly as an administrative oversight — although they were
unaware of their right and not at all familiar with the electoral process.

6  National Archives of Australia n.d.

7 Principally Chinese, engaged in mining and commerce, but also Japanese, engaged in the
pearling industry, and Malays, Filipinos and Indonesians, engaged in fishing enterprises.

8  See, for example, Egan 2017, 27, 43.

9  Jaensch and Smith 2015, xi.
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appointment of seven members. The Council had the power to make laws for
the ‘peace, order and good government of the Territory subject to assent by the
Administrator and/or the pleasure of the Governor-General’!° The Council met for
the first time in 1948.

Disaffection with the lack of autonomy remained, and, in April 1958, all six
elected members of the Council resigned in protest. All were re-elected, five
unopposed, in June 1958.1! In the same year, the NT’s member of the House of
Representatives was allowed to vote ‘on any proposed law or matter relating solely
or principally to the Territory’!?

The following year, the composition of the Legislative Council was changed
to eight elected members, six official members and three non-official members.
Commonwealth control was retained by appointing the administrator to be the
president of the Council with two votes, a deliberative and a casting vote.!* At
the same time, an Administrator’s Council was created as an advisory body and
comprised two official (appointed) members and three elected members.

In 1965, the administrator was replaced as a member and president of the Legis-
lative Council. The president was, for the first time, an elected member of the Council.
In 1968, composition was changed again: non-official appointed members were
replaced by elected members, resulting in 11 elected members and six appointed
members. For the first time, the Legislative Council was under NT control. In that
year, the NT’s member of the House of Representatives was granted full voting rights.

Legislative Assembly

On 20 November 1974, the first fully elected Legislative Assembly, comprising 19
members, convened. This resulted in the NT’s first executive. In 1977, the federal
parliament enacted the Self-Government Act. On 1 July 1978, the NT became self-
governing and the N'T government was given authority and responsibility for the
finances of the territory. In 1982, membership of the Legislative Assembly was
increased to 25.

Limitations of self-government

When the Commonwealth ceded control of the NT to the Legislative Assembly,
certain state-like powers were not transferred. These were: Aboriginal land rights,
industrial relations, national parks and uranium mining. Those limitations remain.

10 Jaensch and Smith 2015, xii.

11 Jaensch and Smith 2015, xii.

12 Jaensch and Smith 2015, xii.

13 This anomaly was carried over at the time of self-government. The speaker of the Legislative
Assembly, unlike speakers of other parliaments, has two votes: a deliberative and, in the event of
a tied vote, a casting one.
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This situation, however, is fluid. The NT’s Rights of the Terminally IIl Act 1995
(NT) (ROTI), passed by the Legislative Assembly in May 1995, was overturned by
the federal parliament’s Euthanasia Laws Act 1997 (Cth),'* which amended the Self-
Government Act by inserting section 51A to prohibit laws in relation to voluntary
euthanasia. ROTT has never been repealed by the Legislative Assembly and remains
an impotent instrument in the statutes of the NT. Statehood was first mooted for the
NT during the 1975 federal election, but this amendment to the Self-Government
Act resulted in a grievance to the Australian parliament and an invigorated debate
about the NT’s inequality within the federation.

Similarly, the federal parliament’s Northern Territory National Emergency
Response Act 2007 (Cth) (the Intervention) allowed for a federal ‘invasion” of the
NT and the suspension of some NT and federal laws. The $587 million emergency
response followed publicity arising from the Little children are sacred report,
commissioned by Chief Minister Clare Martin in 2006, and was an initiative of
the Howard government in the lead-up to the 2007 election, at which it was
defeated. The Intervention suspended federal laws in relation to discrimination,
social security, taxation and Aboriginal land, and NT laws in relation to alcohol
and pornography, removed customary law and cultural practice considerations
from bail applications and sentencing in criminal trials, and introduced mandatory
health checks for children. Directed at Aboriginal communities, the haste with
which it was introduced allowed fittle time for consultation with Indigenous
communities’ and it included ‘army troops being deployed to Indigenous
communities in the Northern Territory’!>

Neither action could happen in a state because state constitutions provide
entrenched powers and legislative independence from the federal government. The
NT is without a constitution; in its absence, the Self-Government Act is effectively
the constitution.

Financial arrangements and economy

The NT has been funded as a state by the federal government since 1988.16 Funding
arrangements apply:

on the principle of ‘horizontal fiscal equalisation’ meaning that funding is provided
on the basis of what it costs to deliver a service per person in the NT. Distance
is factored in to the Commonwealth’s formula, often to the chagrin of the more
populous states.!”

14  Also known as ‘the Andrews Bill’ because it was sponsored by the Member for Menzies
(Victoria) Kevin Andrews MHR.

15 Castan Centre, Monash University n.d.

16 Smith 2013, 25.

17 Smith 2013, 93.
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Funding for Aboriginal disadvantage, however, has been a contentious matter
since self-government was established in 1978. Speaking at the 2017 Garma Festival
of Traditional Culture, former Chairman of the NT Grants Commission and former
Coordinator-General Bob Beadman said that while the reason for the dearth in
funding is multifaceted, a fundamental reason is that “The Commonwealth Grants
Commission carve-up provided no catch-up to address the infrastructure deficit
dump passed to the NT at the time of Self-Government’!8

Because of the small population, there are limited revenue-raising opportunities
for NT governments. Taxation revenue is limited to payroll, motor vehicle registration
and stamp duty-type revenue. The boom and bust nature of the NT’s resource-based
economy means there is some income from mining royalties, but these are subject to
minimisation by the companies concerned and don't contribute a great deal to the NT
budget.!® Thus the NT is heavily reliant on federal government funding.

Notwithstanding that 30 per cent of the population is Aboriginal, the NT is
losing ‘Indigenous funding’ to other states because increasing numbers of people
in those states are identifying as Aboriginal. This is complicated by the Common-
wealth Grants Commission’s failure to assess relative need between Aboriginal
populations in Australia? since its creation in 1933.

The enduring lack of comprehensive federal policy in relation to northern
Australia has been lamented by Megarrity?! as the ‘politics of neglect’ based on
viewing the nation’s north as an economy rather than a society, and failing to
consider intellectual contributions from a range of community members. Historical
neglect, he noted, means that the north is still considered a wild, frontier land for
which visions of wealth and splendour are a product of east coast metropolitan
‘white fella Dreaming.

Political parties

There are two dominant political parties in the NT: the Country Liberal Party
(CLP) and the Australian Labor Party (ALP). The CLP was formed in 1974, when
the Liberal Party, which was concentrated in Darwin, and the Country Party, which
was concentrated in regional bush centres, merged to become the sole conservative
force. The NT branch of the ALP was formed in 1973 and has traditionally been
regarded as ‘weak’ because:

18 Beadman 2017.

19 See Northen Territory Government 2019.

20 For example, there is no distinction between the remote community of Papunya in Central
Australia and Parramatta in urban NSW so the same ‘loading’ applies to both communities. See
also Beadman in Productivity Commission 2017.

21 Megarrity 2018, 183.
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The small size of the urban centres and the almost total lack of any large-scale
industrial development has meant that the Labor party has no ‘natural’ base of
membership and money. [Additionally,] organization of an industrial wing and
a branch structure was made difficult by the vast distances, the poor communi-
cations and the costs of transport.?

This difficulty was well demonstrated when the CLP held power in the NT from
1974 until 2001, when the ALP experienced its inaugural victory.

Aboriginal representation in the Legislative Assembly

Electoral laws applying at the 1974 and 1977 elections provided for voluntary
enrolment of Aboriginal people, although, if enrolled, voting was compulsory.
By the 1980 election, enrolment and voting were compulsory for all qualified
residents. Prior to 1980, remote Aboriginal people were obliged to use the postal
vote system; however, this was replaced with mobile polling booths in remote
communities?® and candidates identified both by name and photograph on ballot
papers, recognising that English was a second or subsequent language in many
communities. This more inclusive practice remains the case.

Aboriginal electoral enrolment is comparatively low,2* particularly in remote
regions. The reasons are complicated and include language difficulties, relevance
of the electoral system, electoral roll accuracy and the logistical difficulties of
undertaking remote enrolment drives.

There has been Aboriginal membership of the Legislative Assembly since 1974,
although membership of more recent Assemblies better reflects the NT’s 30 per
cent Aboriginal population. There have been several Aboriginal ministers - men
and women - in NT governments.

Elections

Four-year fixed-term elections were introduced in the NT in 2009. Table 1 lists the
results of each general election since the Legislative Assembly was created in 1974.%

22 Jaensch 1981, 64.

23 Jaensch and Smith 2015, 62-3.

24  See, for example, James 2016.

25 More detailed results and those relating to by-elections can be found at Jaensch and Smith 2016,
73-81, or on the NT Electoral Commission website.
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Table 1 Northern Territory general election results, 1974-2016.

Election Enrolment Seats won Leaders Government
Ind/ ALP CLP ALP CLP
Other
1974 39,027 2 (Ind) 0 17 NA Goff Letts CLP
1977 43,284 1(Ind) 6 12 Jon Isaacs Paul CLP
Everingham
1980 53,218 1 (Ind) 7 11 Jon Isaacs Paul CLP
Everingham
1983 62,178 0 6 19 Bob Collins  Paul CLP
Everingham
1987 74,633 2(Ind) 6 16 Terry Smith Steve Hatton CLP
1 (Nat)
1990 82,261 2(Ind) 9 14 TerrySmith Marshall CLP
Perron
1994 95,007 1 (Ind) 7 17 Brian Ede Marshall CLP
Perron
1997 101,886 0 7 18 Maggie Shane Stone  CLP
Hickey
2001 105,506 2(Ind) 13 10 Clare Martin Denis Burke ALP
2005 111,954 2(Ind) 19 4 Clare Martin Denis Burke ALP
2008 119,814 1(Ind) 11 13 Paul Terry Mills ~ ALP
Henderson
2012 123,805 1 (Ind) 8 16 Paul Terry Mills CLP
Henderson
2016 135,506 5(Ind) 18 2 Michael Adam Giles  ALP
Gunner

Source: ntec.nt.gov.au
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Land rights

During the 1960s, Aboriginal political activism accelerated. The Yirrkala Bark
Petitions, protesting against the granting of mining leases over Yolnu land without
consultation, were presented to the federal parliament in 1963. Vincent Lingiari
led the historic Wave Hill walk-off in 1965 to press for equal wages for Aboriginal
stockmen. A 1967 referendum, which sought a mandate to remove sections of the
Constitution that discriminated against Aboriginal people,?® was supported. Prime
Minister Gough Whitlam introduced a Bill for the Land Rights Act and, after the
Whitlam dismissal in 1975, the Aboriginal Land Rights (Northern Territory) Act
1976 (Cth) (ALRA) was passed by the federal parliament with bipartisan support
in December 1976.
The Self-Government Act is at loggerheads with ALRA, however, because:

very little thought was given back in 1978 to what legal and institutional relation-
ships needed to exist between the new government, land councils and traditional
owners to allow for a smoothly functioning polity. Those relationships remain
confused and ill-defined.?’

At issue is the fact that 51 per cent of the NT’s land mass is designated Aboriginal
land over which the NT government has no control. Equally, Aboriginal people
have limited control over their land because power in relation to decisions about
Aboriginal land is vested in Aboriginal land councils®® to act in the interests of
traditional owners. This, said Parish, has resulted in a ‘largely unplanned system of
separation of powers, with no constitutional foundation, between the federal and
NT governments.

The two largest land councils — the Northern (NLC) and Central (CLC) - are
often criticised for not representing the wishes of some or all traditional owners. In
a 1998 review of ALRA by John Reeves QC, the Act was found to have ‘generated
internal disputes by concentrating benefits in the hands of individuals’ and resulted
in ‘selected individualism’ that also affected royalty distributions. The absence of
a more productive partnership, he said, was ‘to the detriment of ... Aboriginal
Territorians’?

Most recently, these land councils have been criticised for entering into a
memorandum of understanding with the chief minister in relation to treaty nego-
tiations. Groups such as the Yolpu of Arnhem Land, represented by the indepen-
dent member Yingiya Guyula, claim to have been left out of the process.

26 Note that the referendum did not confer voting rights on Aboriginal people. The federal
parliament provided for Aboriginal people to vote in 1962.

27 Parish 2018.

28 'There are four land councils in the NT: the Northern Land Council, Central Land Council, Tiwi
Land Council, and Anindilyakwa Land Council.

29 Brennan 2006, 3.
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The Self-Government Act and ALRA are products of the Australian parliament
over which the NT has no control.

Federal representation

Section 122 of the Commonwealth of Australia Constitution Act 1900 (UK) provides
the NT with two senators and two members of the House of Representatives. This
has been the case since 1975; however, ‘the legislation to enable this representation
was the subject of great rancour, only passing the Commonwealth parliament
following affirmation at a joint sitting of the two houses and subsequently surviving
two High Court challenges’3°

The rancour, Michael Sloane says in his paper on representation of the
territories in the Senate, was caused by the potential ‘Constitutional imbalance’ it
would unleash on the Senate. He points out that the Constitution preserves the
rights of ‘original States’ and stipulates that changes to Senate representation, which
in turn affect House of Representatives numbers, must ‘maintain parity in the
representation of the original states.

Statehood

The issue of whether the NT should be admitted as the seventh state of the
Australian federation has been contentious for a variety of reasons, including the
relatively small population, negotiations with the federal government on terms and
conditions of admission®' under section 106 of the Constitution®? and internal
wrangling within the NT about whether statehood is a priority, the mechanics of
how to proceed and, at a very local level, whether residents will lose open speed
limits and their annual cracker night — two issues that were identified in NT-
wide surveys undertaken by the Statehood Steering Committee. The latter concerns
resulted in a dedicated fact sheet® explaining that these matters are not subject to
Commonwealth laws and are the responsibility of the NT government.3

The Legislative Assembly appointed a Select Committee on Constitutional
Development in 1985, which was superseded by a Standing Committee on Legal
and Constitutional Affairs. Following the overturning of ROTI in 1997, the impetus
for statehood was invigorated.

A constitutional convention was held in 1998, but Aboriginal people and some
trade union representatives walked out in protest. Aboriginal people held their own

30 Sloane n.d.

31 Including Senate representation (see also federal representation).

32 Horne 2008.

33 Northern Territory Statehood Steering Committee 2005.

34 Itis the case, however, that the Commonwealth government made abolition of open speed
limits a condition of federal funding. The NT complied.
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conventions in the same year, which resulted in two statements: the Kalkarindji
Statement of August and the Batchelor Statement of December. The message from
both statements was clear: there would be no discussion about statehood unless
Aboriginal Territorians were consulted and included in negotiations.®

Meanwhile, a referendum on statehood was held on 3 October 1998 and
narrowly lost, with a 51.31 per cent ‘no” vote. Aboriginal people voted in a solid
bloc against the proposition. Three questions had been recommended by the
constitutional convention, but Chief Minister Shane Stone rolled them into this
single question, as Smith describes:

Now that a constitution for a state of the NT has been recommended by the
statehood convention and endorsed by the NT parliament, do you agree that we
should become a state?

The ‘constitution’ referred to in the referendum question provided for the
Premier to sack the Governor, which would render a Governor little more than
a public servant and would potentially establish the state of the NT as a benign
dictatorship.®®

The ALP resurrected the idea in 2003, after its election in 2001, with bipartisan
support. Despite considerable expense and an extraordinary amount of work, the
matter lapsed in 2016 after political wrangling about the timing of an election for
a fresh constitutional convention. Chief Minister Adam Giles raised the issue at
the Council of Australian Governments in 2016, when the idea was supported in
principle and the onus returned to the NT to formulate a proposal. The matter has
not seriously resurfaced since.

Conclusions

The NT enjoys a peculiar position in the Australian federation, but essentially
functions as a state to the extent that the Self-Government Act allows. Friction
arises — usually resulting in debates about ‘states rights’ - when the Commonwealth
intervenes in NT matters, as was the case with the Euthanasia Laws Act 1997 and
the Intervention.

The NT is characterised by intergenerational Aboriginal disadvantage, giving
rise to complex social problems requiring considered and enduring policy res-
ponses, which, in turn, require significant funding. Principal among these are
generations of Territorians suffering from foetal alcohol spectrum disorder.

Commonwealth funding arrangements, particularly in the area of Aboriginal
disadvantage, have been contentious since the advent of self-government. Similarly,

35 Smith 2008, 265.
36 Smith 2008, 264. See also Smith 2013, 27.
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Goods and Services Tax distribution between the states under Grants Commission
relativities is regarded as inadequate.

Whether or not the NT becomes Australias seventh state is a matter for
residents, the NT and federal governments. Key among the issues to be resolved
is representation in the Australian parliament. At a broader level, recognition of
Aboriginal people as the first inhabitants of the NT is a matter for both the NT and
federal governments and will be crucial to any negotiations in relation to statehood.
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Queensland

Paul D. Williams
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accountability, country-mindedness, Fitzgerald Inquiry, meta-populism, political
culture, populism, regionalism, state chauvinism, unicameralism

Given that Queensland’s 1.85 million square kilometres make the state Australia’s
second largest in area, any meaningful analysis of Queensland politics must be
made on regional bases. Moreover, given it is also farther from Brisbane to Cairns
than it is from Brisbane to Melbourne, it is unsurprising scholars have argued
a ‘two Queenslands’ thesis that divides the state into ‘coast versus inland’! or,
more commonly, between ‘Brisbane and the bush’? It has been argued elsewhere,
however, that Queensland’s economic, political and cultural variations are far more
nuanced, and that a ‘six Queenslands’ model is required for more meaningful
analysis.> Queensland’s population surpassed five million in May 2018, to make the
state Australia’s third most populous. Queensland’s capital city houses 2.4 million
people and it is the nation’s third most populous city.* Brisbane, Australia’s largest
local government authority since 1924, is just one of 77 councils and shires - down
from 156 in 2007 - comprising local government under state control. The fact
that more Queenslanders live outside their capital city than within it - the only

Williams, Paul D. (2019). Queensland. In Peter J. Chen, Nicholas Barry, John R. Butcher, David Clune,
Ian Cook, Adele Garnier, Yvonne Haigh, Sara C. Motta and Marija Taflaga, eds. Australian politics and
policy: senior edition. Sydney: Sydney University Press. DOI: 10.30722/sup.978174332667
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Bowers 1986; Williams 2012a.
Williams 2019.

Population Australia 2018.
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Australian state or territory where this occurs - indicates the power of Queensland’s
regions. More often, however, Queensland is anecdotally referred to as a state
divided between the two-thirds of residents who live in the state’s ‘southeast’ and
the one-third who reside in the ‘rest’ of the state.®

Political culture and populism

While each of Australia’s states and territories enjoys its own political culture, it
has been argued that Queensland’s varies from the norm more than any other
Australian state, largely due to its regionally centred industries, heavily decentralised
population and huge variations in topography, climate and natural resources.®

It has been further argued that ‘populism’ - a political movement that mobilises
a ‘common people’ against a vilified ‘elite’ - sits at the core of Queensland political
culture. Populist leaders — notable Queensland examples include William Forgan
Smith, Joh Bjelke-Petersen, Pauline Hanson and Clive Palmer - harness support
by appealing directly to (often less educated) voters who, usually located in the
regions, regard themselves as ‘outsiders’ who feel ‘dispossessed by technology or
other social or economic change’’

Queensland’s special brand of populist political culture consists of five mutually
reinforcing elements: strong (often authoritarian) leadership that allows premiers
to dominate party, Cabinet, parliament and public opinion; political pragmatism
(from bypassing due process to policy flexibility); regionalism (appealing to the
‘country-mindedness® of rural Queensland); state development (a mission to
develop Queensland’s wilderness); and a state ‘chauvinism’ that asserts Queens-
land’s economic, cultural and moral difference from other jurisdictions.’

Moreover, as increasingly better educated Queenslanders become aware of
these populist appeals — and as leaders become increasingly self-aware of the
electorate’s own cognisance — these mantras, in turn, have evolved into a ‘meta-
populism, whereby leaders engage in populism to the point that all stakeholders
— leaders, media and voters — accept this leadership style as part and parcel of
‘doing’ politics in Queensland. In this sense, meta-populism has extended the life of
traditional populism far beyond that normally expected in an increasingly educated
electorate.!?

Williams 2019.
Smith 1985; Williams 2009.
Canovan 1981; Wear 2008; Williams 2009.
Aitkin 1985.
Williams 2009, 18-29.
0 Williams 2001a.
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Queensland'’s historical themes

Queensland’s populism is a function of at least seven core themes that have come
to define the state’s history. These are: a heavy emphasis on regionalism borne
from the dominant primary industries of pastoralism, agriculture and mining; a
propensity to pit one group against another for base political gain; a propensity to
re-elect, often for decades on end, strong governments with huge parliamentary
majorities to create ‘electoral hegemonies’;!! the mission to pragmatically develop
the tabula rasa'? (or ‘blank slate’) of the state’s regions; a propensity for govern-
ments to manipulate the checks and balances on executive power;!3 a tendency for
Queensland politics to polarise into extremism, from Labor’s early state socialism
on the left to One Nation’s reactionary conservatism on the right; and, last, Queens-
landers’ longstanding support for the public ownership of state assets.!4

Periodising Queensland history

Indigenous Queensland

It is vital to distinguish Aboriginal Australians — who have occupied that part of the
continent now known as Queensland for at least 50,000 years - from Torres Strait
Islander peoples. Collectively, Indigenous Australians comprise 4 per cent of the
state’s population (90 per cent of whom identify as Aboriginal, 6 per cent as Torres
Strait Islander, and 4 per cent as both), with wide variations in language and culture
evident. As with other Australian colonies, pioneering farmers” poor relations with
Indigenous peoples, sometimes culminating in violence and murder, remain a stain
on early European settlement.!®

The ‘pre-party’ period, 1860 to 1890

Queensland’s ‘pre-party’ period (1860 to 1890), saw MPs elected as independents
without party affiliation, but almost always on the converged political interests of
rural and urban capital under loosely defined labels of ‘liberal’ or ‘conservative’
Consequently, MPs frequently ‘crossed the floor’ as governments rose and fell
with alacrity. Between 1860 and 1890, for example, Queensland saw 14 discrete
premierships.

11  Williams 2011; Williams 2004.

12 Waterson 1990, 139.

13 Wear 2002.

14  Williams 2010a, 299.

15 Evans 2007, 70; Johnston 1988, 79-86.
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Table 1 Queensland premiers, first period, 1859-1890

Premier Identity Tenure
Robert Herbert Conservative 1859-66
Arthur McAlister Independent 1866
Robert Herbert Conservative 1866
Arthur McAlister Independent 1866-67
Robert Mackenzie Conservative 1867-68
Charles Lilley Liberal 1868-70
Arthur Palmer Conservative 1870-74
Arthur McAlister Liberal 1874-76
George Thorn Liberal 1876-77
John Douglas Liberal 1877-79
Thomas Mcllwraith Conservative 1879-83
Samuel Griffith Liberal 1883-88
Thomas Mcllwraith Conservative 1888
Boyd Morehead Conservative 1888-90

Source: University of Western Australia n.d.

‘Proto-party’ period, 1890 to 1910

A second ‘proto-party’ period (1890 to 1910) saw the major parties find early
form without modern definition. This period was dominated by the ‘Continuous
Ministry” that saw the conservative Mcllwraith and the liberal Griffith unite to
create a powerful proto-party - the ‘Griffilwraith’ arrangement.'® Interrupted by
the short-lived Dawson Labor government in 1899,!7 the Continuous Ministry
endured until 1903. In 1908, the dissident Labor premier William Kidston ‘fused’

16 Joyce 1977, 119.
17  Fitzgerald 1999.
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Table 2 Queensland premiers, second period, 1890-1911

Premier Identity Tenure
Samuel Griffith Liberal 1890-93
Thomas Mcllwraith Conservative 1893
Hugh Nelson Ministerial 1893-98
Thomas Byrnes Ministerial 1898
James Dickson Ministerial 1898-99
Anderson Dawson Labor 1899
Robert Philp Ministerial 1899-1903
Arthur Morgan Liberal 1903-6
William Kidston Labor/Kidstonite 1906-7
Robert Philp Conservative 1907-8
William Kidston Kidstonite/Liberal 1908-11

Source: University of Western Australia n.d.

with Robert Philp to form the first Liberal Party to produce the state’s first two-
party system.

'Pre-Fitzgerald party’ period, 1910 to 1990

The landmark 1989 Fitzgerald Inquiry into police and government corruption in
Queensland (1987-89) proved so traumatic that its recommendations to completely
overhaul the state’s political, electoral and public administration institutions have
cleaved the state’s history between a ‘pre-accountability’ period before 1990 and a
‘post-accountability’ period since. Consequently, we can describe Queensland’s third
political phase as a ‘pre-Fitzgerald party’ period (1910 to 1990) that saw the major
parties emerge as mass-based professional organisations capable of stable, long-
term government and, critically, enormous power with few checks and balances.
This phenomenon of executives dominating parliaments was exacerbated after the
abolition of the Legislative Council in 1922.
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This period saw just two electoral ‘hegemonies’: Labor from 1915 to 1957 (with
a single interruption 1929-32) and the Coalition from 1957 to 1989. Labor, under
the governments of T.J. Ryan!® and Edward ‘Red Ted’ Theodore,'® found early
support by bridging urban and regional interests in, for example, the establishment
of the eight-hour day and compensation for injured workers. Indeed, Labor
practised a form of ‘state socialism’ in the early part of the period when state-
owned sugar refineries, butcher shops, hotels and even an insurance company were
founded.?’

This created something of a bipolarity within early Labor governments: while
administering progressive, even radical, economic policies - Queensland was often
described as the Red North?! — premiers exercised socially conservative, and
often authoritarian, leadership. The premiership of Ned Hanlon (1946-52) is a
case in point: Hanlon established the much-valued free public hospital system
and, conversely, took a hard line against striking meat and railway workers.??
While strong leadership was a key factor in Queensland Labor’s ability to avoid
the 1916-17 ‘conscription split’ that engulfed other state branches, division could
not be avoided in 1957 when the Labor Party’s organisational wing clashed with
another authoritarian premier, Vince Gair, ostensibly over the issue of workers’
leave, but, in reality, over the conservative faction’s fears of communist influence.
The resulting split kept Queensland Labor in opposition for 32 years.

By contrast, the Coalition ‘hegemony’, dominated by just two Country (later
National) party premiers — ‘Honest’ Frank Nicklin (1957-68) and Joh Bjelke-
Petersen (1968-87) — was marked not only by stability but by rapid economic
development in the state’s south-east. It also saw the cultivation (via an electoral
malapportionment that saw Country Party-voting regional seats with far fewer
voters than Labor- and Liberal-voting urban seats) of systemic corruption within
senior ranks of police and Cabinet. By the time of Bjelke-Petersen’s premiership
in the 1970s, mining had replaced agriculture as the state’s major export sector
and Queensland had become synonymous with arch-conservative authoritarian
leadership.

‘Post-Fitzgerald party’ period, 1990 to present

The state’s fourth era, a ‘post-Fitzgerald party’ period (1990 to present), has seen
the major parties continue to dominate politics — with increased competition from
minor players — but within the constraints of such key institutions as an

18 Murphy 1990.

19 Fitzgerald 2002.

20 Fitzgerald 1984, 6-8.

21 See Menghetti 1981. The fact that Fred Paterson, MLA for Bowen 1944-50, remains the only
Communist Party member elected to an Australian parliament suggests descriptions of
Queensland as historically ‘conservative’ are misplaced. See Fitzgerald 1997.

22 Blackmur 1996.
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Table 3 Queensland premiers, third period, 1911-90

Premier Party Tenure
Digby Denham Liberal 1911-15
T.J. Ryan Labor 1915-19
Edward ‘Ted’ Theodore Labor 1919-25
William Gillies Labor 1925
William McCormack Labor 1925-29
Arthur Moore CPNP 1929-32
William Forgan Smith Labor 1932-42
Frank Cooper Labor 1942-46
Ned Hanlon Labor 1946-52
Vince Gair Labor 1952-57
Frank Nicklin Country 1957-68
Jack Pizzey Country 1968
Gordon Chalk Liberal 1968
Johannes Bjelke-Petersen Country; National-Country; National 1968-87
Mike Ahern National 1987-89
Russell Cooper National 1989

Source: University of Western Australia n.d.

independent Crime and Corruption Commission, a non-partisan Electoral
Commission, a Right to Information Commissioner, an Integrity Commissioner, an
Ombudsman, and reformed public service, Cabinet and parliamentary practices.
Importantly, this period also saw economic rationalism steer the state into
administrative efficiency.?® Indeed, reforms in agriculture and pastoralism caused

23 Walker 1995; Wanna 2003.
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such significant economic (and consequently political) dislocation in regional
Queensland that populist minor parties were empowered to seize significant vote
shares.?* Given this looming economic backlash, the reformed National-Liberal
coalition under Rob Borbidge and Joan Sheldon assumed minority government in
1996.2° Debilitated by the rise of Pauline Hanson’s One Nation (PHON) - itself
fuelled by regional anger over gun control and the High Courts Mabo and Wik
decisions — Labor returned to (briefly minority, and later majority) government
in 1998 under Peter Beattie, whose inclusive populism,?® affable leadership and
ubiquitous media presence?” complemented his penchant for mea culpa and policy
backflip.?8 Indeed, Labor under Beattie in 2001 attained its largest parliamentary
majority since 1935.2° Anna Bligh, succeeding Beattie as Queensland’s first woman
premier in 2007, was popular for her handling of the 2011 Queensland floods, but
asset privatisation and public policy failures saw Labor suffer its worst ever defeat in
2012.3° When Annastacia Palaszczuk assumed leadership of the Labor Party most
expected that the party would be in opposition for a generation, but the Newman
governments own unpopular privatisation policies saw the LNP defeated after a
single term.3! PalaszczuK’s Labor Party won government in its own right in late
2017, largely on voters’ fears of political instability in any LNP-PHON coalition.3?

Key institutions and actors

Queensland’s political parties grew organically from local industrial bases.
Pastoralism, Queensland’s first industry, nurtured a wealthy ‘squattocracy’?® that
dominated parliament and government, and later comprised the core of the first
Country Party. Agriculture, the colony’s second industry, in turn created a smaller
rural middle class unique to Queensland. Many agriculturalists - often reliant
on government infrastructure — gravitated to late 19th-century social liberalism
and would later comprise the early Liberal parties.>* A small but more traditional
middle class also developed among professionals and business owners in urban
centres and that, too, gravitated to the Liberals. With the discovery of gold in
Queensland in the 1860s, mining soon comprised Queensland’s third industry

24  Leach, Stokes and Ward 2000, 9.

25 The 1995 Queensland election saw Labor retain government by a single seat. Labor’s result in
Mundingburra was later overturned in the Court of Disputed Returns and, after the Liberals
won the early 1996 re-election, the Goss government resigned.

26 Preston 2003; Wanna and Williams 2005.

27  Wanna and Williams 2005; Williams 2007.

28  Williams 2005.

29 Williams 2001b.

30 Williams 2012b, 643.

31 Williams 2018a.

32 Williams 2018b.

33 Fitzgerald 1982, 125.

34 Fitzgerald 1982, 125.
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Table 4 Queensland premiers, fourth period, 1990-2020

Premier Party Tenure
Wayne Goss Labor 1989-96
Rob Borbidge National 1996-98
Peter Beattie Labor 1998-2007
Anna Bligh Labor 2007-12
Campbell Newman Liberal-National 2012-15
Annastacia Palaszczuk Labor 2015-

Source: University of Western Australia n.d.

and, as elsewhere, miners often looked for more radical political solutions.>> Farm
labourers in the bush and industrial workers in the city were, however, the core of
Queensland’s working class.*®

Australian Labor Party

Queensland Labor has governed Queensland for 75 of the 110 years between 1910
and 2020 and, consequently, has been labelled Queensland’s ‘natural party of gov-
ernment’®’” Trade unions became legal in Queensland only in 1886 and therefore
took root later than in other colonies. Despite this, the first Trades and Labour
Council was soon formed to represent workers industrially and, later, to nominate
‘labour’ candidates for election. By 1889 the Australian Labour Federation (ALF) was
established, but the monumental shearers’ and maritime strikes of 1890-91 — called
to fight falling wages in the teeth of looming economic depression — depleted ALF
resources. After the strikes failed to achieve desired outcomes, workers established
a new Australian Labor Party in Barcaldine, western Queensland, to sponsor trade
union candidates who could change industrial laws from within the parliament.®
Labor remains a ‘labourist’ party based on trade union membe