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Abstract
This paper critically examines the role of law in promoting economic development 
and argues that the most influential ‘law and development’ agenda—the World Bank 
Doing Business (DB) project—is not fit for purpose and should be replaced. The 
paper argues that the DB project and associated rankings embody a set of ideologi-
cal and technical preferences whose relationship with economic development is at 
best uncertain. Context and cultural sensitivity are all important in the ‘real’ world 
and reducing complicated matters to a single ranking is not compatible with bring-
ing about genuine improvements in the legal framework for doing business.
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1  Introduction

This paper subjects the most influential Law and Development agenda currently on 
the table with policy makers—the World Bank Doing Business (DB) project—to 
critical attack. It suggests that it is not fit for purpose and should be replaced.

The role of law in promoting economic development has long been a contro-
versial one.1 Certain legal systems may be conducive to higher rates of economic 
development but the necessary causal link between the two is difficult to establish. 
Nevertheless, the DB project and associated rankings2 has sparked the attention of 
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1  On these and related issues, see North (1990); Goodhart (1997); Posner (1998); Dam (2013).
2  See http://www.doing​busin​ess.org/. The 2018 Doing Business report and other Doing Business annual 
reports are freely downloadable from the World Bank website—for the 2018 report see http://www.doing​
busin​ess.org/~/media​/WBG/Doing​Busin​ess/Docum​ents/Annua​l-Repor​ts/Engli​sh/DB201​8-Full-Repor​
t.pdf/. The report was published on 31st October 2017 and the rankings for all economies are bench-
marked to June 2017. For recent controversy over Chile’s rankings in the Doing Business reports see 
https​://www.world​bank.org/en/news/state​ment/2018/07/11/world​-bank-group​-state​ment-on-exter​nal-
audit​-of-chile​s-ranki​ngs-in-doing​-busin​ess-repor​t.

http://crossmark.crossref.org/dialog/?doi=10.1007/s40804-018-0116-4&domain=pdf
http://www.doingbusiness.org/
http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Annual-Reports/English/DB2018-Full-Report.pdf/
http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Annual-Reports/English/DB2018-Full-Report.pdf/
http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Annual-Reports/English/DB2018-Full-Report.pdf/
https://www.worldbank.org/en/news/statement/2018/07/11/world-bank-group-statement-on-external-audit-of-chiles-rankings-in-doing-business-report
https://www.worldbank.org/en/news/statement/2018/07/11/world-bank-group-statement-on-external-audit-of-chiles-rankings-in-doing-business-report
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politicians and policy makers across the globe. For example, the UK government 
has committed itself to being among the global top five in the rankings3 and the 
European Commission has used the relatively poor ranking of some EU countries as 
part of its justification for building a Capital Markets Union.4

The DB project stresses the importance of a well-functioning legal and regula-
tory system in creating an effective market economy and, as a corollary, the delete-
rious effects that a poor regulatory environment can have on output, employment, 
investment, productivity, and living standards. The DB project has focused atten-
tion on law and development issues; its methodology is fairly transparent and it has 
produced data sets that are of great benefit to researchers. Nevertheless, the way in 
which the rankings are compiled encourages countries to ‘game’ the system.5 The 
rankings embody, explicitly or implicitly, a particular set of preferences, whose rela-
tionship with matters of economic development is at best uncertain. Moreover, the 
DB project largely, if not entirely, mirrors the law on the books which may not nec-
essarily reflect what happens in practice in a particular country.6

This paper suggests that the DB project should not survive, at least in its present 
form, because of the theoretical and methodological deficiencies inherent in its con-
ception and implementation. The 2013 report of an independent review panel com-
missioned by the World Bank to examine the DB project voiced similar objections 
and the same has also been said in more polemical tones by charities, aid agencies 
and media commentators.7 This paper however, goes further by digging down into 
the methodology of particular indicators and into the details of their relationship 
with a questionable set of normative assumptions. To the extent this has been done 
in the past, it has been done in the context of the ‘Paying Taxes’ and ‘Employing 
Workers’ indicators.8 This paper takes a different tack and examines the ‘Getting 
Credit’ and ‘Resolving Insolvency’ indicators.9

The paper has eight sections including this first introductory section. Section 2 
looks at the background to the DB project tracing its antecedents back to the law and 
development movement in the 1960s and more directly to the ‘law matters’ thesis 

5  The 2016 Doing Business report at p v acknowledges the possibility of gaming: ‘Ranking universities 
often leads them to try to game the system and move resources and effort away from some important but 
unmeasurable dimensions to the narrower tasks that are tracked and measured’.
6  See generally on differences in outcomes when one measures ‘law on the books’ as distinct from its 
application in practice Hallward-Driemeier and Pritchett (2015).
7  See ‘Business as usual: World Bank rejects Doing Business reforms’, at http://www.brett​onwoo​dspro​
ject.org/2014/06/busin​ess-usual​-bank-rejec​ts-busin​ess-refor​ms/ (accessed 20 July 2018) and ‘A bad busi-
ness: Bank divisions on Doing Business revealed’, at http://www.brett​onwoo​dspro​ject.org/2013/10/bad-
busin​ess/ (accessed 20 July 2018).
8  See generally Davis and Kruse (2007); Deakin et al. (2007); Lee et al. (2008); Bakvis (2009); Sarfaty 
(2009).
9  On a different indicator see Lin and Ewing-Chow (2016).

3  See e.g. UK Insolvency Service (2016a), para. 2.3 which references the Conservative party 2015 elec-
tion manifesto in this connection.
4  Capital Markets Action Plan, COM(2015) 468. For reference to the DB rankings see e.g. p 25 of the 
Action Plan: ‘The 2015 World Bank Doing Business Report ranks countries on the strength of their 
insolvency frameworks on a scale of 0–16. The EU simple average is 11.6, which is 5% below the OECD 
average for high income countries (12.2). Some Member States score below 8’.

http://www.brettonwoodsproject.org/2014/06/business-usual-bank-rejects-business-reforms/
http://www.brettonwoodsproject.org/2014/06/business-usual-bank-rejects-business-reforms/
http://www.brettonwoodsproject.org/2013/10/bad-business/
http://www.brettonwoodsproject.org/2013/10/bad-business/


651Why ‘Doing Business’ with the World Bank May Be Bad for You﻿	

123

of elite economists in the 1990s. Section 3 focuses on the influence and esteem of 
the DB project highlighting the fact that certain governments have established high-
level committees and task forces to improve the position of their countries in the 
rankings. Section 4 details some of the criticisms levelled at the World Bank project 
including in the 2013 independent review panel report.10 Section 5 examines how 
the World Bank has responded to these criticisms and changes that it has made in 
the World Bank methodology as a result. Section 6 focuses on the ‘Getting Credit’ 
indicator and its intimate relationship with a host of legal propositions held dear by 
certain international organisations but whose empirical robustness is more open to 
doubt. Section 7 does the same for the ‘Resolving Insolvency’ indicator. Section 8 
concludes.

2 � Doing Business and Its Antecedents

The Doing Business (DB) project has an Ease of Doing Business Index and associ-
ated rankings that purport to measure the regulations affecting business in countries 
throughout the world—regulations that affect business formation and operation. The 
rankings are premised on the assumption that everyday economic activity in coun-
tries is fashioned by laws, regulations and institutional arrangements.

The DB rankings have been issued annually since 2004 in the form of a report 
published by the World Bank Group.11 In its original incarnation, the DB report 
contained five sets of indicators for 145 economies12 whereas the most recent 2017 
report includes 11 sets of indicators for 190 economies.13 Each economy is ranked 
on the individual indicators and also in an overall table based on its score across 
10 of the 11 indicators.14 The reports and rankings are grounded on the notion 
that smarter business regulation promotes economic growth. This means an effec-
tive regulatory environment and a sound financial market infrastructure including 
straightforward business registration procedures as well as procedures that facili-
tate the closure of ailing businesses and the restructuring and recovery of poten-
tially profitable ones. In the 2018 report the top ten countries in the overall rankings 

10  See Independent Panel Review of the World Bank Doing Business report (Washington DC, World 
Bank, 2013). The Panel was chaired by Trevor Manuel, the former South African Minister of Finance.
11  Djankov et al. (2004). For a brief discussion of the background to the project see the statements by the 
World Bank Chief Economist, Paul Romer, in the Foreword to the 2017 report at p iv and for some more 
details see Djankov (2016). Professor Romer has now resigned from his World Bank position and for the 
background to his resignation see https​://www.world​bank.org/en/news/state​ment/2018/07/11/world​-bank-
group​-state​ment-on-exter​nal-audit​-of-chile​s-ranki​ngs-in-doing​-busin​ess-repor​t.
12  The original indicators were starting a business, hiring and firing workers, enforcing contracts, getting 
credit and closing a business.
13  See 2018 Doing Business report, p 1 and the Economy Rankings at http://www.doing​busin​ess.org/
ranki​ngs.
14  See the 2018 Doing Business report, p 11: ‘Although Doing Business does not present rankings of 
economies on the labor market regulation indicators […] it does present the data for these indicators’. For 
criticism of the approach previously adopted by the DB reports in relation to labour market regulation 
see Benjamin and Theron (2009).

https://www.worldbank.org/en/news/statement/2018/07/11/world-bank-group-statement-on-external-audit-of-chiles-rankings-in-doing-business-report
https://www.worldbank.org/en/news/statement/2018/07/11/world-bank-group-statement-on-external-audit-of-chiles-rankings-in-doing-business-report
http://www.doingbusiness.org/rankings
http://www.doingbusiness.org/rankings
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are New Zealand followed by Singapore, Denmark, South Korea, Hong Kong SAR, 
US, UK, US, Norway, Georgia and Sweden.15 The rankings however, do not directly 
measure more general factors that might facilitate doing business such as coun-
try’s geographical location including proximity to large markets; the quality of the 
physical infrastructure and the incidence of crime, corruption and internal unrest. 
‘The focus is deliberately narrow even within the relatively small set of indicators 
included in Doing Business’.16

In drawing up the data, the DB project relies on information from four main 
sources. Firstly, the relevant laws and regulations themselves as they appear on the 
statute book and in relevant administrative manuals; secondly, DB respondents in 
the countries concerned; thirdly, the relevant governments and fourthly, regional 
staff from the World Bank Group. The DB team conducts extensive consultations 
with multiple respondents with a view to minimising measurement error. Since the 
focus is on legal and regulatory arrangements, the respondents are largely legal pro-
fessionals since these are considered most likely to have the relevant knowledge. 
Firms are not directly surveyed.17

In terms of basic approach, the DB reports and rankings are based on a more 
sophisticated version of the ‘legal origins’, ‘law and finance’ or ‘law matters’ thesis 
developed by a leading group of financial economists, including La Porta, Lopez 
de Silanes, Shleifer and Vishny, in the 1990s.18 The intellectual roots stretch even 
deeper however; certainly as far back at the US ‘law and development’ movement 
in the 1960s. The ‘law and development’ theorists saw development as a process 
whereby societies would transform along a host of dimensions to become ‘modern’. 
Scholars from a range of disciplines shared the modernisation agenda and inter-dis-
ciplinarity was fundamental to the goal of developing a total theory of society.19

There was a shared, if tacit, set of assumptions about the relationship between 
law and development. This has been described as a basic paradigm of ‘liberal legal-
ism’ grounded in modernisation theory20 which suggested that law could be used 
as a means to promote economic growth. One of the perceived obstacles in the path 
of modernisation however was the fact that ideas about law in the less developed 
world were rather formalistic and driven by a set of culturally-inspired attitudes, 
beliefs, and expectations.21 Legal rules were thought to be abstract and rigid and 
out of touch with social needs and, therefore, they were often ignored in practice. 
‘As first-wave law and development scholars perceived it, this state of affairs was 

15  See 2018 Doing Business report, p 4 and see also the following note to the rankings: ‘The DB 2018 
rankings are benchmarked to June 2017 and based on the average of each economy’s distance to frontier 
(DTF) scores for the 10 topics included in the aggregate ranking’. The evolution of the methodology is 
explained at pp iv–vi of the 2016 Doing Business report and pp 1–5 of the 2017 report.
16  See the 2018 Doing Business report, p 13.
17  See the 2018 Doing Business report, pp 17–18.
18  See La Porta et al. (1997); La Porta et al. (1998). The first three named authors refine the ‘legal ori-
gins’ thesis and defend it against criticisms in La Porta et al. (2008).
19  See Ohnesorge (2007), p 233 text accompanying fn. 43.
20  See Trubek and Galanter (1974), p 1070.
21  See Trubek (2006).
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paradigmatically not modern’.22 Blind rule following and unimaginative bureau-
cratic habits in developing countries were said to prevent the law in the books from 
realising its potential with the solution being to build a more pragmatic and anti-
formalist local legal culture.23

The enthusiasm of law and development scholars waned however, with harsher 
and more uncertain economic and political times.24 One observer has commented 
that ‘the broader modernization ethos succumbed to realities such as the Vietnam 
War and the extent to which “modern” Western societies did not themselves fit the 
model, and as funding for law and development activities dried up’.25 These ‘law 
and development’ scholars conceded in the early 1970s that the attempts to trans-
plant ‘Western’ law to developing countries and to use it in the service of develop-
ment had not fared very well.26

With the end of the Cold War and the collapse of the Soviet Union, interest in 
the Law and Development agenda revived. It took on however, a more formalis-
tic and right-leaning twist in the form of the ‘law matters’ or ‘legal origins’ thesis 
advanced by La Porta, Lopez de Silanes, Shleifer and Vishny et al.27 The thesis was 
developed in response to perceived rent-seeking behaviour by governments in State-
controlled economies28 and was first advanced in the area of investor protection and 
later extended to encompass creditor rights and legal institutions more generally. 
According to the thesis, ‘law matters’ in that legal institutions impact on economic 
growth. More controversially however, the thesis also asserted that countries that 
adopted the common law performed better than those with a civil law origin.29 The 
thesis evaluated legal families on the basis of their economic performance and gen-
erally the common law came out as superior. The alleged superiority was said to be 
founded on two propositions. The first proposition was that judges were said to have 
greater independence under common law rather than under civil law systems and 
therefore the government had less influence on market developments. The second 
was that the common law, since it was based on case law rather than on legislative 
codes, was more responsive to the changing conditions and requirements of society.

24  For a ‘law and development’ overview see generally Kennedy (2013).
25  See Ohnesorge (2007), p 232.
26  See also Merryman (1977); Snyder (1982).
27  See La Porta et al. (1997); La Porta et al. (1998).
28  See Djankov (2016) referring to ‘the experience of centrally planned economies’ and documenting 
‘the waste of entrepreneurial talent and resources as a result of overregulation’.
29  For a rather uncritical acceptance of this thesis see Easterly (2006), p 86: ‘Systems that rely on case 
law have a positive-feedback loop between the law and the arrangements that economic actors need to 
facilitate markets. Case law countries thus wind up with a wider variety of formal institutions more sup-
portive of prosperity—property rights, contract enforcement, rule of law, and even corporate account-
ability—than do civil-law countries’. But see Roe (2006) who argues that politics instead of legal origins 
is a more relevant causal factor.

22  Cohen (2009), p 517.
23  Kennedy (2006).
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There have been criticisms of the ‘law matters’ thesis and ‘legal origins’ litera-
ture for what is seen to be a US-centred approach.30 Implicitly, the thesis seems to 
assume that US law is the the goal of legal convergence, the benchmark and the 
end of (legal) history.31 There are also criticisms on the basis that it is the work of 
a small group of elite financial economists with a limited knowledge of legal differ-
ences and whose cross-cultural legal comparisons display deficiencies.32 The civil/
common law distinction underlies the thesis with membership of a legal family seen 
as a prominent factor in past and present economic development. The way in which 
legal systems are assigned to one or other of the so-called legal families is however, 
crude. As an example, France is put in the same legal family as Lithuania although 
their economies and their laws are very different in many other respects. Legal 
systems are all mixed to a degree, and the civil law/common law divide appears 
especially irrelevant in relation to the economic laws addressed in the legal origins 
literature.33 Other aspects of a society, such as politics, culture or religion, and geo-
graphical position seem intuitively to be much more likely to influence economic 
development than membership of a particular legal family.34 Other distinctions such 
as EU/non-EU, Eastern/Western Europe, and Baltic/non-Baltic countries appear 
prima facie more relevant than a legal origins categorisation that had Latvia and Tai-
wan in one legal category with Lithuania and Syria in another.35

Notwithstanding these criticism, the legal origins literature has heavily influenced 
the DB Business reports with many of the leading lights in the legal origins move-
ment shaping the commissioning and content of the Doing Business reports.36 One 
of these ‘leading lights’ Simeon Djankov, has stated37:

The inspiration behind Doing Business was two-fold. First, both Shleifer and I 
had previously researched the experience of centrally planned economies and 
documented the waste of entrepreneurial talent and resources as a result of 
overregulation. With the collapse of communism, research on the benefits of 
simpler regulation would be of use to reformers in Eastern Europe. Second, in 
his book The Other Path, Hernando de Soto (1989) showed that the prohibi-

30  See generally Michaels (2009). There is also a symposium on the legal origins thesis in the 2009 
Brigham Young University Law Review.
31  On the so-called end of history for corporate governance see Hansmann and Kraakman (2000). The 
title of this paper consciously and provocatively echoes Fukuyama (1992).
32  See Braendle (2006).
33  See generally on ‘mixing’ of legal systems Siems (2016).
34  See Acemoglu et al. (2001); Stulz and Williamson (2003); Licht et al. (2005).
35  See Siems (2007), p 65.
36  See the 2004 Doing Business report, p vii: ‘Doing Business in 2004 was prepared by a team led by 
Simeon Djankov […] Andrei Shleifer co-authored the main background studies and provided valuable 
suggestions throughout the writing of the report. Florencio Lopez-de-Silanes and Rafael La Porta co-
authored the background studies on starting a business, hiring and firing workers, and enforcing a con-
tract’.
37  Djankov (2016). See also p iv of the foreword to the 2017 Doing Business report.
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tively high cost of establishing a business in Peru denies economic opportunity 
to the poor.38

Indeed, the DB methodology has been subject to many of the same criticisms 
as the legal origins literature including a common law bias, a US-centric approach 
and an underlying deregulation and free market agenda. A World Bank Independent 
Review Panel has itself pointed out that the ‘Doing Business project has, rightly or 
wrongly, been associated with a broad deregulation agenda’.39

The fourth section of this paper reverts to criticisms of the DB project but first it 
is appropriate to consider its influence and esteem.40

3 � Doing Business—Influence and Esteem

The Doing Business project is one of the most prominent knowledge products pro-
duced by the World Bank.41 It enjoys a high public profile with millions of hits on 
its website each year and has become a major resource for academics, journalists, 
and policymakers. This is not altogether surprising given the intellectual prestige 
and respectability of the World Bank. John Braithwaite and Peter Drahos42 have 
referred to the fact that certain models are adopted ‘when they appeal to identities 
that we hold dear. An identity that is particularly crucial in this regard is that of 
being successful, modern, civilised, advanced. The periphery models the centre in 
the world system because of this pursuit of modernity in identity (or postmodernity, 
for the truly avant-garde)’.

The authors of the DB reports have claimed considerable success in persuading 
countries to institute reforms consistent with their recommendations43 and leading 
economies across the world have hailed their own efforts to climb the DB rankings. 
The former UK Prime Minister, David Cameron, has said that Britain ‘aim[s] to 
be number one in Europe and in the top five worldwide in the World Bank’s Doing 
Business rankings by 2020 and to lead Europe in attracting foreign investment’.44 
When Narendra Modi was elected Prime Minister of India, he explicitly set out the 
target of achieving 50th place in the ranking as a benchmark for his administration. 
This would mean an improvement of almost 100 places compared to India’s then 

38  See also Djankov et al. (2002); Djankov et al. (2003); Botero et al. (2004).
39  Independent Doing Business Report Review Panel (2013), p 11.
40  See generally Davis (2012).
41  See generally Besley (2015).
42  Braithwaite and Drahos (2000), p 591.
43  See the statement at p v of the foreword to the 2018 Doing Business report: ‘Over the past decade, 
more than 60 economies have established regulatory reform committees that use the Doing Business 
indicators. As a result, governments have reported more than 3180 regulatory reforms, including about 
920 reforms that have been inspired by Doing Business. This is true impact’.
44  See http://www.contr​actor​uk.com/news/00120​03con​serva​tive_manif​esto_key_pledg​es_contr​actor​
s.html.

http://www.contractoruk.com/news/0012003conservative_manifesto_key_pledges_contractors.html
http://www.contractoruk.com/news/0012003conservative_manifesto_key_pledges_contractors.html
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position.45 In 2012, Russian President Vladimir Putin suggested that Russia should 
get into the top 20 in the DB rankings by 2018.46

Developing countries may be particularly receptive to ideas advanced by the 
World Bank because of the scale of its ‘legal technical assistance’ operations and 
donor countries may use the DB rankings in gauging whether a particular destina-
tion is safe for investment. Perhaps the most use of the DB rankings is made by the 
smaller developing countries as a way of trying to show foreign investors that they 
have improved their business environment.

Nevertheless, countries may have made ‘strategic’ use of the rankings by amend-
ing formal regulations in a way that has not much bearing with the substance or 
the reality on the ground. The case of Rwanda has been cited in this regard. It has 
moved up the rankings from a low of 158th in 2005 to a high of 41st despite the fact 
that it is one of the world’s poorest countries. It ranks higher in the countries than 
countries that have much higher average incomes.47 Clearly, one’s position in the 
DB rankings is not a neat proxy for per capita GDP, whether on an absolute or pur-
chasing power basis.48 This divergence is one of the factors spurring criticism of the 
DB rankings to which the paper now turns.

4 � Doing Business—Criticisms

There has been substantial criticism of the DB report and rankings and these criti-
cism fall under four main heads namely (1) an actual or perceived common law bias; 
(2) a preference for deregulation and free market solutions; (3) lack of correlation 
between the DB rankings and the empirical realities on the ground; (4) methodo-
logical flaws in the way in which the rankings are drawn up. The heads however, to a 
certain extent overlap.

The first DB report in 2004 did not hide its deregulation and free market perspec-
tives as well as its preference for the common law over the civil law which, to a 
certain extent, was a hangover from the earlier legal origins’ literature. The report 

45  See generally Besley (2015), pp 99–100 and see http://profi​t.ndtv.com/news/econo​my/artic​le-india​-to-
move-up-rapid​ly-in-ease-of-doing​-busin​ess-ranki​ng-arun-jaitl​ey-14143​37 It does not appear likely that 
the target will be achieved. India appears as 100th in the rankings in the 2018 Doing Business report (see 
p 4).
46  See https​://in.rbth.com/opini​on/2015/11/26/ease-of-doing​-busin​es-rank-cruci​al-for-russi​a_54459​3/: 
‘When Russian authorities set a goal for increasing foreign investment in the country, they realized it was 
important to show investors there was a significant change in the business environment. The Doing Busi-
ness ranking was selected as a benchmark’. Russia actually ranks as 35th in the 2018 Doing Business 
report (p 4).
47  For a discussion see Besley (2015), p 117. On Rwanda’s current ranking of 41st see 2018 Doing Busi-
ness report, p 4.
48  For league tables showing GDP growth in countries over the years see the World Bank and Interna-
tional Monetary Fund (IMF) databases, at https​://data.world​bank.org/indic​ator/NY.GDP.MKTP.KD.ZG 
and http://www.imf.org/exter​nal/datam​apper​/NGDP_RPCH@WEO/OEMDC​/ADVEC​/WEOWO​RLD 
and for access to a large number of databases as well as visualization tools in connection with those data-
bases see https​://knoem​a.com and in particular https​://knoem​a.com/atlas​/ranks​/Real-GDP-growt​h.

http://profit.ndtv.com/news/economy/article-india-to-move-up-rapidly-in-ease-of-doing-business-ranking-arun-jaitley-1414337
http://profit.ndtv.com/news/economy/article-india-to-move-up-rapidly-in-ease-of-doing-business-ranking-arun-jaitley-1414337
https://in.rbth.com/opinion/2015/11/26/ease-of-doing-busines-rank-crucial-for-russia_544593/
https://data.worldbank.org/indicator/NY.GDP.MKTP.KD.ZG
http://www.imf.org/external/datamapper/NGDP_RPCH%40WEO/OEMDC/ADVEC/WEOWORLD
https://knoema.com
https://knoema.com/atlas/ranks/Real-GDP-growth
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argued that a ‘heavy’ regulatory regime brought about the worst results in terms of 
economic outcomes since it was usually associated with inefficiency within public 
institutions, long delays in reaching decisions, high costs of administrative formali-
ties, lengthy judicial proceedings, higher unemployment and more corruption, less 
productivity, and lower investment.49 The report had the following message: ‘Com-
mon law countries regulate the least. Countries in the French civil law tradition the 
most. However, heritage is not destiny’.50 The report contained the overall conclu-
sion that ‘one size can fit all’ in respect of the legal regulation of business.

In the 2004 report France was ranked at 44th and there was some surprise and 
disappointment in France at this relatively low ranking; behind countries such as 
Jamaica and Botswana. French commentators and institutions severely criticized the 
2004 report for what was alleged to be a faulty understanding of French law and 
legal culture. For example the Association of the Friends of French Legal Culture 
published two critical commentaries51 and a research institute was established to 
demonstrate the attractiveness of French law.52 It may be that the impact of these 
contributions in the international sphere was muted, if not largely nullified, how-
ever, by the fact that almost all of them were published in French.53 Nevertheless, 
the French criticisms appear to have borne some fruit. Professor Fauvarque-Cos-
son54 has argued that the French reactions were constructive in that they forced the 
World Bank to revise some of its suppositions. For instance, the ‘one size fits all’ 
idea that was emphasised in the 2004 report55 disappeared from subsequent reports. 
Moreover, France was motivated to modernise its law, and its mindset. The political 
and legal community in France immediately engaged in efforts to restore the reputa-
tion of French law in the area of economic efficiency and the position of France has 
improved in the rankings.56

The broader criticisms of the DB rankings have however, been taken up by others 
both inside and outside the World Bank. In 2008 an Independent Evaluation Group 
within the World Bank recommended greater transparency in the DB reports and 
some modifications to the DB methodology.57 It was also suggested that the focus 
on regulatory costs and burdens should only be one dimension of any overall reform 
of the investment climate in a particular country. These criticisms were amplified in 

49  See the 2004 Doing Business report, p 83: ‘Heavier regulation of business activities generally brings 
bad outcomes, while clearly defined and well-protected property rights enhance prosperity’.
50  2004 Doing Business report, p xiv.
51  See Association Henri Capitant des amis de la culture juridique Francaise (2006) and available on 
http://www.henri​capit​ant.org/.
52  Fondation pour le droit continental—see http://www.fonda​tion-droit​conti​nenta​l.org/.
53  See the comment in Michaels (2009), p 772: ‘Somewhat typically, almost all of these contributions 
were published in French, leaving them with almost no impact in the international sphere’. There are 
however Russian and Chinese translations on the Henri Capitant website but none in English!
54  See Fauvarque-Cosson and Kerhuel (2009); Ménard and du Marais (2008).
55  2004 Doing Business report, p xvi.
56  Its position in the 2018 rankings is 31st—see 2018 Doing Business report, p 4 which also on pp 
57–58 uses the example of French reforms in the area of resolving insolvency as a successful case study.
57  World Bank Independent Evaluation Group (2008).

http://www.henricapitant.org/
http://www.fondation-droitcontinental.org/
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the 2013 report of the World Bank’s own Independent Review Panel.58 This report 
argued that:

•	 the Doing Business report had the potential to be misinterpreted;
•	 the names of some of the specific indicators such as ‘Getting credit’ were mis-

leading;
•	 it relied on a narrow information source;
•	 it only measured regulations applicable to categories of business that could be 

captured through its methodology;
•	 its data-collection methodology could be improved;
•	 it was not designed to help countries respond appropriately; and
•	 use of aggregate rankings was problematic.

The Review Panel expressed particular concerns about rankings because these 
involved a process of aggregation across topics including a value judgment about 
what was ‘better’ for doing business and how much better it was. In its words, 
‘aggregation relies on strong built-in assumptions, making it an inherently value 
laden practice. The act of ranking countries may appear devoid of value judgement, 
but it is, in reality, an arbitrary method of summarising vast amounts of complex 
information as a single number’.59

The Review Panel report also stressed the methodological imperfections in the 
DB rankings.60 This has been taken a stage further in a recent study which highlights 
substantial mismatches on the time estimates given in respect of certain DB indica-
tors and what happens in practice in developing countries.61 In particular, it com-
pares the figures in the World Bank DB study with those in Word Bank firm-level 
Enterprise surveys which focus more on how long it takes managers to comply with 
bureaucratic requirements in practice.62 In a comparison of three broadly compara-
ble indicators from the DB and Enterprise surveys, the study finds that the estimate 
of the legally required time for firms to complete certain legal and regulatory pro-
cesses measured in the DB rankings does not correlate even modestly well with the 

58  Independent Doing Business Report Review Panel (2013), p 11.
59  Ibid., p 20. For a strong defence of aggregate rankings see a 2006 paper by the team behind the DB 
rankings—S. Djankov et al, ‘Doing Business indicators: Why aggregate and how we do it’. The paper is 
highlighted prominently in the methodology section of the DB website—see http://www.doing​busin​ess.
org/~/media​/WBG/Doing​Busin​ess/Docum​ents/Metho​dolog​y/Other​/why-aggre​gate-doing​-busin​ess-2006.
pdf.
60  Independent Doing Business Report Review Panel (2013), pp 21–23: ‘The report’s methodology sim-
plifies much of the qualitative diversity and nuance at work in different legal systems into a very basic, 
often confusing rendering of (apparently) quantifiable measurements that cannot credibly claim to reflect 
legal reality to any significant degree’.
61  See Hallward-Driemeier and Pritchett (2015).
62  Ibid., p 124: ‘the Enterprise Surveys do not try to measure what should happen as a result of formal 
policies and regulations, but rather what did happen in practice. They gather responses from large, ran-
dom samples of firms in the main urban centers in a country, using both questionnaires and interviews. 
Registered firms above a minimum size, generally 10 employees, are included, as well as foreign and 
state-owned enterprises [emphasis added]’.

http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Methodology/Other/why-aggregate-doing-business-2006.pdf
http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Methodology/Other/why-aggregate-doing-business-2006.pdf
http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Methodology/Other/why-aggregate-doing-business-2006.pdf
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experience of firms in the Enterprise surveys. Moreover, in countries with repeated 
Enterprise surveys data, there is no strong association between changes in DB times 
and changes in actual times as reported in the Enterprise surveys. If anything, reduc-
tions in DB times are equated with higher reported actual times in the Enterprise 
surveys.63 The argument therefore, is that when strict legal regulation meets weak 
governmental capabilities for implementation and enforcement, regulations are best 
thought of not as creating ‘rules’ to be followed, but instead of creating a space in 
which ‘deals’ of various kinds are possible.

5 � Doing Business Criticisms—Response by the World Bank

Notwithstanding the criticisms contained in the Independent Panel report, the World 
Bank is committed to keeping the DB report and rankings. This was made clear 
by World Bank President Jim Yong Kim, in his foreword to the 2015 report.64 He 
referred to the many critiques by the Independent Panel but said that a decision was 
made to set a 2-year target to improve the DB methodology ‘without damaging the 
overall integrity of this valuable publication’.

President Kim also highlighted some of the advantages of DB stating that its 
greatest strength was its transparency and conformity with clearly stated criteria.65 
The DB project took the same set of hypothetical questions to different economies 
and collected the answers to these; this meticulous insistence on using the same 
standard everywhere gave the project remarkable comparability across economies. 
He acknowledged however, that the same strength was inevitably a source of some 
weaknesses in that, contrary to what some people believed, the DB project was not 
based on sample surveys of firms. Such surveys were simply not feasible and neither 
was it feasible to design a case study that served as an equally good fit for all econo-
mies given their different states of development. The report aimed to have a global 
coverage and therefore the choice of indicators was partly constrained by the data 
that could realistically be collected in economies in the least stage of development.66

The World Bank has acknowledged that macro-economic stability, the absence of 
corruption, competition law policies and workforce skills, are all important factors 
in building a foundation for sustainable economic development but are not meas-
ured by the DB indicators.67 Nevertheless, it has pointed out that economies that 
rank well on the DB scorecard also perform well on measures such as the Global 

63  Ibid.
64  See p vii of the foreword to the 2015 Doing Business report.
65  See 2016 Doing Business report, p iv: ‘Since the first Doing Business report was published […] the 
team has implemented a number of methodological improvements, expanding the coverage of regulatory 
areas measured and enhancing the relevance and the depth of the indicators. While initially the report 
was focused largely on measuring efficiency and the costs of compliance with business regulations, over 
the past 2 years there has been a systematic effort to capture different dimensions of quality in most indi-
cator sets’.
66  Ibid., p v.
67  See 2018 Doing Business report, p 13.
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Competitiveness Index and Transparency International’s Corruption Perceptions 
Index.68 The Singapore-Indonesia comparison may be cited in this connection. Sin-
gapore and Indonesia are neighbouring countries and highly developed Singapore 
ranks as 8th best in the latest available Corruption Perceptions index whereas the 
comparable ranking for Indonesia, still largely a developing country, is 88th.69 Sin-
gapore  ranks second in the 2018 DB rankings (and first in a number of previous 
Doing Business rankings) whereas the equivalent ranking for Indonesia is 91st.

One might also argue that complex and inefficient laws, of the kind condemned in 
the DB reports and rankings, enhance opportunities for graft and corruption. More 
streamlined business regulations of the type advocated in the DB rankings reduce 
corruption possibilities in that businesses may no longer feel the need to bypass such 
regulations. Developing countries may have a myriad of rules but firms with the 
necessary finance, power or political connections find ways of getting around the red 
tape. In short, better rules improve enforcement. Evidence from the World Bank’s 
enterprise survey programme can be used in support of the proposition that firms 
follow the rules when they are not too onerous but where the rules are complicated, 
this is fertile ground for corruption.70

Somewhat paradoxically, some of the most persuasive advocacy for retaining the 
DB reports and rankings in something like their present form, comes from a member 
of the Independent Review Panel, Professor Tim Besley.71 Besley argues that, even 
with all its imperfections, data collection of the kind undertaken in the DB project 
is part of the political economy of policymaking.72 The DB indicators were also 
updated on an annual basis meaning that policy reforms were soon reflected in the 
indicators. The DB project had employed a consistent methodology which enabled 
country-level performances to be tracked over time. The DB project was also up-
front about its limitations. It was a living project seeking to learn from criticisms; 
including efforts to improve the methodology and when there were changes in the 
indicators, careful attempts were made to maintain comparability and to explain the 
changes. In Besley’s view, this approach contrasted favourably with that of many 
other widely used international databases.73

68  See 2016 Doing Business report, p 4.
69  For the Corruption Perceptions index see http://www.trans​paren​cy.org/cpi20​15/.
70  See also the new World Bank Chief Economist, Paul Romer, in the foreword to the 2017 Doing 
Business report (p v): ‘Potential entrepreneurs are often discouraged from setting up businesses if the 
requirements to do so are overly burdensome. When this is the case entrepreneurs often resort to operat-
ing within the informal sector which has less protection for labor conditions and is more vulnerable to 
economic shocks’.
71  See generally Besley (2015).
72  See Besley (2015), at p 106 stating that ‘the main achievement of the Doing Business project has been 
to shed light and create a more informed debate on a range of differences in laws and regulations across 
countries in areas where little was known on a systematic basis before the project began’.
73  Ibid., p 105.

http://www.transparency.org/cpi2015/
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A group of leading economists and policy makers have also mounted a strong 
defence of the DB reports and methodology.74 They acknowledge that DB measures 
the official rules and not actual practice and that divergence between what is ‘on 
the books’ and what happens in practice was always an issue. They suggested how-
ever, that rule-making was an important part of policy-making and affected institu-
tional arrangements. In this context, an analogy was drawn with the Report of the 
Commission on the Measurement of Economic Performance and Social Progress,75 
chaired by Joseph Stiglitz, which assessed the adequacy of Gross Domestic Product 
(GDP) as a measure of production in an economy. This Commission stated that ‘the 
way in which statistical figures are reported or used may provide a distorted view 
of the trends of economic phenomena’ but, at the same time it concluded that GDP 
was useful and that ‘GDP is not wrong as such, but [may be] wrongly used. What is 
needed is a better understanding of the appropriate use of each measure’.76 A similar 
line was proposed in relation to Doing Business.

The fundamental question is whether the approach taken by Doing Business 
is a step forward, not whether it measures everything or perfectly. In our view 
it represents a clear step forward, because it is informative about a number of 
important aspects of laws and regulations, it is useful as a benchmarking tool 
for policy-makers and because it exemplifies a method to cover a potentially 
large variety of rules and institutional arrangements.77

Despite these strong defences, it is submitted that the flaws in the DB reports and 
rankings cannot be glossed over so easily. The GDP analogy is an inappropriate one 
in that the GDP measure is much older and better established. It is at the cornerstone 
of economic policy-making throughout the globe. If it were abolished, then it would 
probably be necessary to replace it with something similar.78 One could hardly say 
the same about the DB rankings. They have only been around since 2004. While 

74  See ‘A Review of Doing Business’, available at http://www.doing​busin​ess.org/~/media​/WBG/Doing​
Busin​ess/Docum​ents/Metho​dolog​y/Open-Lette​r-Revie​w-of-the-Argum​ents-on-DB.pdf?la=en (accessed 
20 July 2018). The open letter was published before publication of the Independent Review Panel report.
75  See Stiglitz, Sen and Fitoussi (2009).
76  See the Executive Summary of the Stiglitz Commission report, in Stiglitz, Sen and Fitoussi (2009), p 
8. GDP has been defined as ‘the sum of gross value added by all resident producers in the economy plus 
any product taxes and minus any subsidies not included in the value of the products. It is calculated with-
out making deductions for depreciation of fabricated assets or for depletion and degradation of natural 
resources—see https​://knoem​a.com/atlas​/ranks​/Real-GDP-growt​h.
77  See ‘A Review of Doing Business’, available at http://www.doing​busin​ess.org/~/media​/WBG/Doing​
Busin​ess/Docum​ents/Metho​dolog​y/Open-Lette​r-Revie​w-of-the-Argum​ents-on-DB.pdf?la=en (accessed 
20 July 2018).
78  It must be said however that the GDP measure can throw up some surprising statistical quirks and 
oddities. For instance, Libya tops the GDP growth figure for 2017 with growth of 55%—annual per-
centage growth rate of GDP at market prices based on constant local currency—see particular https​://
knoem​a.com/atlas​/ranks​/Real-GDP-growt​h. Ireland came top in 2015 with a growth rate of 25.5% and 
this unrealistically high figure for Ireland has been explained on the basis of ‘a number of once-off fac-
tors, including the relocation of aircraft leasing assets, a spate of so-called corporate inversion deals and 
the transfer of international patents, all of which were widely recognised as not reflecting changes to the 
real economy’—see Irish Times 12 July 2016.

http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Methodology/Open-Letter-Review-of-the-Arguments-on-DB.pdf%3fla%3den
http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Methodology/Open-Letter-Review-of-the-Arguments-on-DB.pdf%3fla%3den
https://knoema.com/atlas/ranks/Real-GDP-growth
http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Methodology/Open-Letter-Review-of-the-Arguments-on-DB.pdf%3fla%3den
http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Methodology/Open-Letter-Review-of-the-Arguments-on-DB.pdf%3fla%3den
https://knoema.com/atlas/ranks/Real-GDP-growth
https://knoema.com/atlas/ranks/Real-GDP-growth
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they have their staunch advocates, they have also been severely criticised from the 
beginning. While they are important and influential, one can hardly say that they are 
at the core of policy making. Policy makers, politicians and the public hardly obsess 
about DB rankings in the same way as they do about GDP growth.

While the DB reports address important topics, they are weak on execution and 
technique. The reports have something of a missionary or proselytising tone; making 
the case on behalf of the DB indicators, and success in these indicators but without 
expressing appropriate scepticism and taking a balanced view of the evidence. There 
are many problems and technical flaws.79 This proposition becomes more apparent 
when one considers in detail how the ‘Getting Credit’ and ‘Resolving Insolvency’ 
indicators are drawn up. Firstly, the paper considers ‘Getting Credit’.

6 � Doing Business—Getting Credit

The first thing to point out is that this indicator is inappropriately named for, despite 
the name, this indicator does not really measure ‘getting credit’ at all. The World 
Bank Independent Review Panel pointed out that in reality it measured whether a 
country had a credit bureau system that collected and distributed fundamental 
information about credit and a secured transactions legal regime that allowed entre-
preneurs access to credit using movable property.80 The indicator did not measure 
directly what it purported to address.81

The DB reports in their methodology section explain in detail how the ‘Get-
ting Credit’ indicator is composed with the indicator including both ‘legal rights’ 
and ‘sharing of credit information’ features.82 The ‘legal rights’ feature purports to 
ascertain the extent to which certain elements are present within the secured credit/
secured transactions/collateral laws and the corporate insolvency (bankruptcy) laws 
of a particular country. A second aspect considers the coverage, scope and acces-
sibility of credit information that is available through credit bureaus or credit reg-
istries. 60% of the overall ranking is made up of the ‘legal rights’ element and the 
remaining 40% is attributed to the ‘sharing of credit information element’.

In determining a country’s overall ranking, scores on the individual sub-indicators 
are aggregated with the higher scores signifying that the collateral and insolvency 
laws in a particular economy are, in the words of the World Bank, ‘better designed 
to expand access to credit’.83 The ‘Getting Credit’ indicators has been a feature of 
the DB reports and rankings from the very beginning though there have been some 
changes to the list of sub-indicators and adjustments to the detailed methodology 

79  For earlier criticism of incorrect theoretical and methodological approaches in the DB project see 
Arruñada (2007).
80  Independent Doing Business Report Review Panel (2013), p 15.
81  See generally McCormack (2015).
82  For some explanation of the methodology on ‘getting credit’ see the 2018 Doing Business report, pp 
88–91 and two case studies in the 2017 Doing Business report, pp 52–64.
83  2018 Doing Business report, p 89. See also Lopez-de-Silanes (2008).
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over the years.84 One might argue that these changes provides evidence of learning 
from experience and demonstrates the project’s capacity for self-development. This 
seems however, to be far too sanguine an assessment. It is submitted that the ‘Get-
ting Credit’ indicator has three main imperfections—(1) glitches in methodology 
and related data inaccuracies; (2) unblinking alignment with a highly contestable 
model and (3) formalistic rule following.

6.1 � Glitches in Methodology and Related Data Inaccuracies

Some of the scores on the individual sub-indicators seem questionable. The DB 
report explains that information on the legal rights of borrowers and lenders are 
gathered through a questionnaire provided to financial lawyers.85 The questionnaire 
responses are clarified and verified through several rounds of follow-up communica-
tions with respondents. This may take the form of teleconference calls or on-site vis-
its. The data is also verified through contacts with third parties; by analysis of laws 
and regulations as well as public sources of information. The World Bank team may 
have to reconcile apparently divergent information from questionnaire responses and 
from publicly available data sources. In this respect, the DB project is not unusual 
but there is some lack of transparency in relation to the way in which the question-
naires are processed to arrive at a final score. For instance, the UK score is ques-
tionable in many instances86 and is, at best, a rough and ready classification which 
ignores a lot of individual nuances and differences. For instance, the score appears 
to relate only to England. Scotland has a separate legal system with a distinctive law 
on security rights87 but there is no indication that this aspect was taken into account 
in the DB score card. The DB project gives the UK a score of 7 out of a possible 
12 on the legal rights indicator88 whereas taking the indicators at their face value, 
this commentator would give it an 8.5 or a 9 depending on how the questions are 
interpreted.

The answers given in the DB score card seem highly problematic in respect of 
one sub-indicator and plain wrong on another. For example, DB asks whether a 
modern collateral registry exists in which registrations, amendments, cancellations 
and searches can be performed online by any interested third party and for the UK a 
negative answer is given. There is an issue about what is meant by the expressions 
‘modern collateral registry’ or ‘interested third party’ but the UK company charge 
registration system now allows details of security interests (charges) created by a 
company to be registered online by the corporate debtor or by the secured party.89 

84  See generally on the underlying methodology Djankov et al. (2007).
85  See the 2018 Doing Business report, p 88.
86  The 2018 Doing Business report in respect of the UK can be found at http://www.doing​busin​ess.org/
data/explo​reeco​nomie​s/unite​d-kingd​om.
87  On the position in Scotland see generally Steven (2013).
88  See http://www.doing​busin​ess.org/data/explo​reeco​nomie​s/unite​d-kingd​om#getti​ng-credi​t/.
89   Companies Act 2006 (Amendment of Part 25) Regulations 2013 (SI 2013/600) which from April 6th 
2013 amended Part 25 of the Companies Act 2006 concerning the registration of company charges. On 
the reforms see generally Graham (2014). But for the argument that further reforms are still needed see 
Raczynska and Gullifer (2016).

http://www.doingbusiness.org/data/exploreeconomies/united-kingdom
http://www.doingbusiness.org/data/exploreeconomies/united-kingdom
http://www.doingbusiness.org/data/exploreeconomies/united-kingdom#getting-credit/
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Online searching is also permissible by any party who wishes to ascertain basic 
details of the charge. The security instrument itself is also available online and so 
the system is quite comprehensive in that respect. The system is however, confined 
to charges strictly so-called and does not cover any broader notion of security inter-
est.90 Moreover, it is confined to charges created by companies and does not apply to 
similar security interests granted by individuals or non-incorporated entities. But it 
is still not clear why DB answers the question ‘no’ in the case of the UK. The system 
is ‘modern’—being brought into existence in 2013—and can be operated online. In 
the circumstances, it is suggested that the UK merits at least a half mark.

Some DB defenders may brush such criticisms aside on the basis that the DB 
data is incapable of capturing the complexities of the legal system or on the basis 
of a culture clash between economists and lawyers. Tim Besley, for example, has 
conceded that economists can sometimes rightly be accused of being too willing to 
accept stylized and simplified characterisations of reality for the purposes of analy-
sis. In his view, the need for economic variables that can be expressed in a compact 
manner means that some short-cuts are inevitable.91 In response to this however, 
while short-cuts may be acceptable in certain circumstances, crude (and inaccurate) 
measurements are not.

6.2 � Apparently Unthinking Alignment with Certain Models

The ‘Getting Credit’ indicators seem highly prescriptive and overly committed to 
a particular view of secured transactions law that may not be best for a particular 
economy.92 The DB reports suggest that a high score on the indicators is likely to 
enhance the availability of credit. They present general evidence to the effect that 
the ability to use assets as collateral is likely to have beneficial effects for the cost 
and availability of credit.93 This is certainly a generally accepted view. According 
to Armour et al.: ‘Creditor rights matter for debt finance. This is the main message 
of the empirical studies […]. Strengthening the taking and enforcement of secured 
credit increases borrowers’ access to credit and reduces […] their cost of borrow-
ing’.94 But the evidence does not go much further. In particular, there is no evidence 
to the effect that any one aspect of the law of secured credit considered desirable 
by the World Bank, whether alone or in combination, will necessarily have positive 

90  What is now s. 859A(7) Companies Act 2006 states that a charge includes a mortgage but there is no 
statutory definition of a charge as such. In Re BCCI (No 8) [1998] AC 214 Lord Hoffmann said that a 
charge is a security interest created without any transfer of title or possession to the beneficiary. Slade J 
explained in Re Bond Worth Ltd [1980] Ch 228 at 250 the technical difference between a ‘mortgage’ and 
a ‘charge’ lies in the fact that a mortgage involves a conveyance of property subject to a right of redemp-
tion, whereas a charge conveys nothing and merely gives the charge holder certain rights over the prop-
erty as security for the loan.
91  See generally Besley (2015), p 110.
92  For a ‘Getting Credit: Legal Rights’ case study see 2017 Doing Business report, pp 52–57.
93  For theoretical perspectives on this issue see generally Akerlof (1970); Stiglitz and Weiss (1981); Hart 
and Moore (1998); Haselmann et al. (2009).
94  Armour et al. (2015).
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impacts. The evidence is lacking. Absolute commitment to a DB ‘getting credit’ 
blueprint ignores history and tradition in individual economies.95 It also risks coun-
tries simply copying the DB indicators and making formalistic rules changes to their 
respective laws that either have little or no impact, or may be counter-productive, in 
practice.96

The DB indicators are drawn largely from Model Laws and Guiding Principles 
produced by international organisations such as UNCITRAL—the United Nations 
Commission on International Trade Law—with its Model Law on Secured Transac-
tions97 and the World Bank itself with its ‘Principles for Effective Insolvency and 
Creditor/Debtor Regimes’.98 These Model Laws etc. have been inspired by Article 9 
of the US Uniform Commercial Code. Despite the fact that in terms of basic design 
it is now more than 60 years old and has got progressively more complex with suc-
cessive incarnations, Article 9 has often been held out as ‘state of the art’ by secured 
credit reformers worldwide.99 Certainly, it has proved durable in the largest econ-
omy in the world and it has been tried and tested in commercial practice and judicial 
interpretation. In terms of basic approach and philosophy, it is intended to facilitate 
access to credit by easy-to-comply-with rules for the creation of security interests 
and making these security interests effective against third parties. In addition, secu-
rity may be taken against almost all kinds of assets.100

It seems that unless one has a secured credit law that is modelled upon Article 
9 then one will not do very well on the DB ‘Getting Credit’ indicator.101 New Zea-
land102 and Australia103 both have such laws104 and along with the US rank in the 
top 10 on ‘Getting Credit’ with New Zealand being no 1 and the US itself ranked 
joint 2nd. Nevertheless, some of the choices in Article 9 (and the DB indicators) are 
contentious on a technical and, more generally, on a policy level. For instance, the 
DB indicators call for secured creditors to be given priority over employee claims 
and claims for unpaid taxes, both inside and outside formal liquidation procedures. 

95  Despite the well established and well functioning credit markets in these countries, in the past, the 
Doing Business reports have rebuked (albeit obliquely) German and Austrian law for not having a com-
prehensive system for the registration of security interests over personal property—see World Bank, 
Doing Business reports for 2005 and 2004 at pp 47 and 68, respectively. The 2005 report suggests a sim-
ple solution to the problems afflicting personal property security law—the validation of universal charges 
and the creation of a unified registry of movable property charges indexed by the name of the debtor.
96  For an account of how China has made a great leap forward economically without necessarily adher-
ing to World Bank blueprints see Kennedy (2013).
97  See http://www.uncit​ral.org/pdf/engli​sh/texts​/secur​ity/ML_ST_E_ebook​.pdf and for background see 
Foex and Bazinas (2007).
98  Revised in 2015 and available at http://pubdo​cs.world​bank.org/en/91951​14684​25523​509/ICR-Princ​
iples​-Insol​vency​-Credi​tor-Debto​r-Regim​es-2016.pdf (accessed 20 July 2018).
99  See generally McCormack (2013).
100  See generally Winship (2016).
101  On possible reforms in England along US Art. 9 lines see Law Commission, Company Security 
Interests (Law Com No 295, 2005) and see generally Beale (2006); McCormack (2010).
102  Personal Property Securities Act 1999.
103  Personal Property Securities Act 2009; Barns-Graham and Gullifer (2010); Duggan (2011). For a 
review of the Act see Whittaker (2015).
104  See generally Beale et al. (2012), chapter 23; Sheehan (2011), pp 313–317.

http://www.uncitral.org/pdf/english/texts/security/ML_ST_E_ebook.pdf
http://pubdocs.worldbank.org/en/919511468425523509/ICR-Principles-Insolvency-Creditor-Debtor-Regimes-2016.pdf
http://pubdocs.worldbank.org/en/919511468425523509/ICR-Principles-Insolvency-Creditor-Debtor-Regimes-2016.pdf
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Some countries may consider this state of affairs to be undesirable on grounds of 
social solidarity or general public policy.105

On the more technical plane, the DB indicators along with Article 9 manifest a 
commitment to a notice filing system extending to functional equivalents of security 
interests such as financial leasing and transfers of receivables. In terms of the DB 
scorecard, major economies such as Germany and the UK are marked down because 
they do not follow this blueprint. Germany has essentially a registration-less regime 
of personal property security106 while the UK machinery for the registration of cor-
porate security interests does not extend to legal instruments that have many of the 
same economic functions but which are legally distinct. There is no evidence that 
such aspects of the current German and UK systems have had deleterious conse-
quences for the availability of credit. Financial lawyers in the City of London have 
indeed pressed for the retention of the UK system notwithstanding calls for reform 
along US Article 9 lines.107 What works best for the UK in terms of ‘dirty’ empiri-
cal reality may not be a straight-down-the-line adherence to DB prescriptions. This 
leads on a third criticism that DB indicators encourage formalistic rule following 
that pays little heed to the multifaceted complexities of particular countries.

6.3 � Formalistic Rule Following

While developed ‘First World’ countries fill many of the places in the top 10th and 
top 20th of the DB ‘Getting Credit’ rankings, there are some surprise inclusions. 
Speaking of an earlier DB report, a lead economic analyst with the charity CAFOD, 
said: ‘Decision makers will rightly wonder how much weight to give to a publica-
tion that has ranked Zambia 12th in the world on access to credit for businesses, 
when over 90% of small businesses there cite this as a major constraint for their suc-
cess’.108 Zambia has since improved in the rankings to joint 2nd in the latest (2018) 
iteration and this begs the question of how some ‘developing’ countries where credit 
availability is seen to be a problem in practice score so highly on ‘Getting Credit’? 
For instance, apart from Zambia, and despite the recent history of violence and 
political instability in these countries, Colombia and Rwanda rank highly whereas 
Japan is ranked 77th, France 90th and the Netherlands 105th. How can this be?

A simple response would be to say that it is all explained by the methodology 
and possibly by the fact that the name of the ‘Getting Credit’ is misleading with an 
unwary consumer of the data presuming that it refers to actual measures of credit. 
Instead, the indicator is based on legal aspects of collateral and bankruptcy laws 
and also on the sharing of credit information. It is certainly not a measure of the 
quantity or allocation of credit and many aspects of the environment in which credit 

105  For arguments however, in favour of the ‘full’ priority of secured claims see Armour (2006); Armour 
(2008).
106  See generally Brinkmann (2016); Hausmann (1996).
107  See generally Calnan (2010) and see also Goode (2001); Bridge (2006).
108  See International Trade Union Confederation (2013).
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is obtained are not considered such as the competitiveness of the financial system or 
aspects of financial regulation.

One could rename the indicator something like ‘Legal aspects of collateral and 
credit information’ but such a title would not have the instant, attention-grabbing 
appeal of ‘Getting Credit’ which is presumably the reason why the indicator is 
named in the way that it is. The message to countries appears essentially to be that 
the way to get up the rankings is to reform your laws along the lines of the indicators 
without necessarily considering what reforms might take root in practice or which 
happen to conform to the legal history and traditions of that country. Certainly, the 
DB reports hail certain countries as ‘best reformers’ and Rwanda109 and Colom-
bia110 have been singled out for praise in this respect. The 2016 DB report says:

Rwanda began strengthening its secured transactions system in 2009, when it 
introduced provisions allowing a wider range of assets to be used as collateral, 
permitting a general description of debts and obligations in a security agree-
ment, allowing out-of-court enforcement of collateral and granting secured 
creditors absolute priority within bankruptcy. It also created a new collateral 
registry. More recently, in 2013 Rwanda provided greater flexibility on the 
types of debts and obligations that can be secured through a collateral agree-
ment.111

Colombia is said to have made the biggest improvement in Latin America over 
the past 12 years with reforms most notably in the areas of paying taxes and getting 
credit. The 2016 DB report states:

Colombia improved access to credit last year by adopting a new secured trans-
actions law that takes a functional approach to secured transactions and by 
establishing a centralized, notice-based collateral registry. The law broadens 
the range of assets that can be used as collateral, allows a general description 
of assets granted as collateral, establishes clear priority rules inside bank-
ruptcy for secured creditors, sets out grounds for relief from a stay of enforce-
ment actions by secured creditors during reorganization procedures and allows 
out-of-court enforcement of collateral.112

Rwanda and Colombia may well have made all these changes to the ‘law on the 
books’ but what evidence is there that it has enhanced credit availability in practice 
or even that the reforms have taken root and work well with other parts of the legal 
system? The underlying message from DB seems to be that global competition is 
a strong enough force to bring about change in the laws and that it is possible for a 
country to amend its existing legal norms to any degree that is desired or, in other 
words, that legal systems are relatively free to choose from an open-ended menu 
of legal rules. The proposition however, does not pay much, if any, regard to the 

109  See http://www.doing​busin​ess.org/refor​ms/overv​iew/econo​my/rwand​a.
110  See http://www.doing​busin​ess.org/refor​ms/overv​iew/econo​my/colom​bia.
111  At p 16.
112  Ibid. See also the 2017 Doing Business report, p 55.

http://www.doingbusiness.org/reforms/overview/economy/rwanda
http://www.doingbusiness.org/reforms/overview/economy/colombia
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rich literature on legal ‘transplants’113 and their effectiveness or otherwise.114 This 
literature highlights the role of existing legal norms in shaping subsequent legal 
developments.115

There is also empirical evidence to the effect that laws, to be effective, need to 
have local constituencies with a strong interest in the understanding and applica-
tion of the laws. It has been suggested that the interdependence of legal rules means 
that there are only a few rules that can be understood and applied without refer-
ence to other legal rules or concepts.116 Reforms directed from outside may distort 
rather than improve the domestic legal framework unless there are complementari-
ties between the new law and pre-existing legal institutions. The idea that law is a 
cognitive institution means that to be effective and actually change behaviour, law 
must be understood and embraced by those using the law, i.e. ‘customers’ and legal 
intermediaries. Legal change emanating from an external source, while it might pre-
cipitate more radical nominal change, insulates the law-making process from local 
political and socio-economic development and creates distance between it and the 
phenomenon of continuous adaptation and innovation.117

There is a need to draw a distinction between factors that may suggest the need for 
changes in the law and the form in which the law absorbs the need for change. One 
commentator remarks118 that ‘the first instinct of lawyers, which is simply to trans-
plant world-class legal institutions to developing countries, will most likely produce 
little more than a harvest of dead leaves. The institutions important to development 
are more likely to bear fruit if they evolve out of roots already growing in the soil of 
particular countries’. The results of the reform process have historically been shaped 
by legal doctrine and legal doctrine tends to cause the law to develop in a path-
dependent fashion. Legal doctrine is an independent factor that shapes the form of 
future development.119 Change may be effected by adapting existing legal concepts 
rather than by introducing new ones since existing concepts are most developed and 
therefore safest to use. Legal concepts behave differently in different countries and 
the importation of a concept may have unintended consequences for the rest of the 
body of law in the recipient country.120

In an analysis and evaluation of reforms in Eastern European, Berkowitz, Pis-
tor and Richard121 show various potential inefficiencies when law is transplanted 
into an ‘alien’ implementing or enforcing environment. In their analysis, indigenous 
law making operates as a kind of focal point for cooperative law-making behaviour 
which then serves as the focal point for cooperative economic behaviour. They share 

113  The classic work here is Watson (1974); and for a retrospective assessment see Cairns (2013).
114  See generally on the ‘political’ dimensions of transplants Kahn Freund (1974); Bebchuk and Roe 
(1999).
115  Twining (2004); Twining (2005); Spamann (2009); Cabrelli and Siems (2015).
116  Pistor (2002).
117  See also Waelde and Gunderson (1994); DeLisle (1999).
118  See Dam (2013), p 6.
119  See generally Armour et al. (2009).
120  See Teubner (1998).
121  See Berkowitz et al. (2003).
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some of the assumptions of the DB project that institutions are necessary for eco-
nomic development but, in their analysis, ‘local’ institutions function better than 
transplanted ones. Therefore, attempts should be made to generate an internal pro-
cess of legal development with a self-sustaining demand for legal innovation and 
change. The possibility of borrowing from other countries is not necessarily pre-
cluded but a good fit of foreign with domestic law will be enhanced by meaningful 
adaptation of imported laws to local conditions.

7 � Doing Business—Resolving Insolvency

The Doing Business methodology section sets out how the ‘resolving insolvency’ 
rankings, are determined with two factors of equal weighting being taken into 
account.122 The first factor is the estimated recovery rate in insolvency proceedings 
with the second factor being the perceived strength of the insolvency framework in 
a particular country. The process of data collection follows broadly the same lines as 
that indicated for the ‘Getting Credit’ indicator with information for the assessments 
coming from questionnaire responses by local lawyers and insolvency practitioners 
and then verified through studying the relevant laws and regulations and other pub-
licly available information on insolvency systems.

The methodology behind both factors that are used to determine the ‘resolving 
insolvency’ rankings seem highly contestable. The first part of the rankings depends 
on a set of standardised assumptions—the recovery rate is seen as a function of the 
outcome, time and cost of insolvency proceedings in respect of a particular kind of 
local company.123 No attempt to measure whether this type of company is typical of 
the particular economy or whether different outcomes and returns could be expected 
in relation to different types of company. The recovery rate is based on the percent-
age recovery by secured creditors through restructuring, liquidation or debt enforce-
ment proceedings.

Calculation of the ‘recovery’ rate depends essentially on the subjective views of 
questionnaire respondents on the returns to creditors in their particular countries 
since in most countries, there will not be any publicly available and accurate data 
on these matters. Moreover, the focus in the rankings is solely on returns to secured 
creditors and if the insolvency law in a particular country had redistributionist ele-
ments this would necessarily reduce the returns to secured creditors and therefore a 
country’s position in the rankings would fall. For example, recital 22 of the pream-
ble to the recast EU Insolvency Regulation124 refers to improving the preferential 
rights of employees in the next review of the Regulation. This may have the effect of 

122  For some explanation of the methodology on ‘resolving insolvency’ see the Word Bank 2018 Doing 
Business report, pp 111–115.
123  For the intellectual basis of the underlying methodology see Djankov et al. (2008).
124  Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insol-
vency proceedings (recast) [2015] OJ L 141/19–72.
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worsening the position of EU countries in the rankings depending on which, if any, 
policy option is adopted.125

The second aspect of the rankings attempt to measure the strength of the insol-
vency framework in a particular country and consists of the sum of the scores on a 
commencement of proceedings index, management of debtor’s assets index, restruc-
turing proceedings index and creditors’ rights index. Scores on the index range from 
0–16, with the higher scores supposed to signify that particular insolvency laws 
are better designed for rehabilitating viable firms and liquidating nonviable ones. 
This factor is premised on a cluster of normative assumptions that some elements of 
insolvency law are better or more desirable than others.

The insolvency framework assessment however, is relatively crude and depends 
largely on blunt ‘all or nothing’ measures assuming that particular legislative solu-
tions are superior to others and missing out subtlety and nuances in the laws of a 
particular country. For example, under the rankings it is considered desirable that 
undervalue pre-insolvency transactions should be avoidable in the insolvency pro-
ceedings but the rankings do not make any attempt to assess whether avoidance 
proceedings are easy to achieve as a matter of practice or whether as a result of 
particular conditions it is very difficult to mount a successful avoidance action in a 
particular case. The ‘approach simply asks whether one specific rule does or does 
not exist in different countries. This effectively disregards other legal solutions that 
achieve the same goal’.126

Another example of the relatively crude assessment is in relation to post-com-
mencement financing i.e. financing of the debtor after the commencement of for-
mal insolvency proceedings. Such financing is often seen as necessary to resolve 
‘debt overhang’, i.e. existing assets being fully secured, and to cure ‘underinvest-
ment’ problems, i.e. lack of incentives to finance value-generating projects.127 Such 
financing may be possible as a matter of practice in a particular country but there 
are no specific provisions of the law that authorise such financing. In these circum-
stances, it seems likely that the country would a zero mark, although, as matter of 
practice, post-commencement financing may be more readily available than in a 
country where there is specific legislative framework but there are so many restric-
tions that it is very difficult to access in reality. For instance, the UK lacks a fully set 
out new financing framework along the lines of section 365 of the US Bankruptcy 
Code and the UK government in 2009128 and 2016 sought views from stakeholders 
on the merits of introducing such a framework. On both occasions, the response was 
firmly in the negative. In 2016

[s]everal respondents commented to the effect that a lack of rescue finance 
rarely prevents business rescue, and that as long as a business is truly viable, 
there is no shortage of funding available. The existing framework does permit 

125  See the statement by one of drafters of the European Insolvency Regulation, Balz (1996), p 509.
126  Independent Doing Business Report Review Panel (2013), p 23. This comment is made by the 
Review Panel generally about the Doing Business approach.
127  See generally Triantis (1993); Dahiya et al. (2003); McCormack (2007).
128  See UK Insolvency Service (2009).
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rescue finance, and there is currently a market for rescue financing. [Some] 
respondents were concerned that any changes made to the order of priority 
would have a negative impact on the lending environment by increasing the 
cost of borrowing.129

8 � Doing Business—Conclusion

Supporters of the World Bank Doing Business project argue that the DB rank-
ings play a vital role in informing policy debate on the ‘critical matters of insti-
tutional reform underpinning growth and poverty reduction. The indicators also 
promote economic inclusion: success on the basis of rules, not connections (or 
corruption)’.130

On the other hand, countries who seek to improve their DB rankings may make 
formal changes to their laws with limited substantive effects. Law also behaves dif-
ferently in different contexts and legal changes may not have the effects they have in 
the ‘host’ country when transplanted into a different implementing environment. The 
DB project appears to ignore the rich literature on legal transplants and the practical 
insights gained from decades of experience in law and development work. The DB 
project has a universalist, quasi-imperialist vision in that it puts legal rules and legal 
systems at the fulcrum of the development equation but a variety of non-legal fac-
tors clearly impact on a country’s economic performance. While these factors may 
be difficult to quantify and measure scientifically, the same is also true of legal fac-
tors. Given the interaction between the different factors, the best we can hope for in 
terms of law and development theory is probably a pragmatic multifaceted set of 
indicators structuring and guiding inquiries rather than a bold and all-encompass-
ing vision. In this connection, one might refer to the notion of reflexive law thereby 
acknowledging that the influence exerted by the export of legal norms is most likely 
to be effective when it seeks to achieve its ends not by direct prescription but by 
inducing second order effects on the part of social actors in the receiving State.131

Legal systems perform a number of different functions and there are choices, or a 
set of choices, to be made between means and ends. The relationship between means 
and ends is also contingent and uncertain. The DB project appears to embody a top-
down formalistic logic assuming that if certain reforms are enacted the intended 
consequences will more or less automatically follow. Assessing ‘success’ also 
becomes a self-referential process which is judged in terms of how the legal system 
is changed instead of on how social realities have been affected. The DB project has 
a formalist tendency that appears to overestimate the closeness of the link between 
legal rules and structures and economic outputs in the ‘real’ world.

129  See UK Insolvency Service (2016b), para. 5.52.
130  See ‘A Review of Doing Business’, available at http://www.doing​busin​ess.org/~/media​/WBG/Doing​
Busin​ess/Docum​ents/Metho​dolog​y/Open-Lette​r-Revie​w-of-the-Argum​ents-on-DB.pdf?la=en (accessed 
20 July 2018), p 2.
131  See generally Teubner (1983).

http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Methodology/Open-Letter-Review-of-the-Arguments-on-DB.pdf%3fla%3den
http://www.doingbusiness.org/%7e/media/WBG/DoingBusiness/Documents/Methodology/Open-Letter-Review-of-the-Arguments-on-DB.pdf%3fla%3den
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The detailed engagement with the ‘Getting Credit’ and ‘Resolving Insolvency’ 
in this paper seeks to show the advantages of providing options that are based upon 
experience rather than setting out answers. The question becomes not whether legal 
rules have been transplanted from one country to another but whether the legal insti-
tutions in a particular country as a whole function in such a way as to support rather 
than to obstruct economic growth. Addressing this question calls more for a pro-
cess of continuous adjustment and learning from experience rather than a simple 
‘big bang’ solution which the Doing Business set of indicators appears implicitly 
to endorse. While this paper has highlighted flaws in some of the methodological 
implications underlying the process of data collection as well as possible inaccura-
cies, nevertheless the DB project remains a very valuable repository of statistical 
information and law and development assumptions. This repository may be quarried 
in the course of policy formation in particular countries and for purposes of com-
parative political economy. But the DB project should be stripped of its preoccupa-
tion with rankings—the process of simplifying complex matters of policy execution 
and design into a simple, single ranking. Such reductionism pays scant regard to 
subtlety and nuance disrespecting the reality that various functions might be carried 
out under the framework of a legal rule in one country but through an extra-legal 
procedure in another country.132 Context and cultural sensitivity are all important 
in the ‘real’ world and reducing all sorts of complicated matters to a single rank-
ing hardly seems compatible with bringing about genuine improvements in the legal 
architecture for doing business.
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