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Responsibility to Protect and the International Military Intervention in Libyain

International Law: What Went Wrong and What L essons Could Be Learnt from 1t?

-Dr Heidarali Teimouri

-Prof. SuryaP. Subedi OBEQC

School of Law, University of Leeds
Abstract
The needo respondo the unfolding situation of mass atrocity crimes has become the subject of a
longstanding discussian international law, with no successreachingan agreement on the legal
status of such a righto respond. The use obercive measure® protect endangered people remains
one of the most challenging aspects of contemporary international law. Resportsildlitytect
(R2P) was introducetb respondo the grave cases of massacres, but this notion has remained more
in the realm of political rhetoric rather thaminternational law. However, the notion of R2P was
invokedby the states leading international interventiohibya. This article aim#o present a critique
of the application and interpretation of R2B a normative framework, with a focus on the
complementary responsibility of the international communitye face of the humanitarian crigis
Libya and the way military intervention was carried out. Drawing on the lessons leamthfe
international interventiom Libya, this article providesan assessment of tHgN resolutions that
authorised the military intervention Libya and the conduct of the coalition partners prior to, during
andin the aftermath of the intervention and suggests the mannérich this normative framework
could be developedto help the international community shoulderits responsibility for the

protection of people, without undermining the core of international legal framénvtiré future.

|. Introduction:
Under the evolving notion of ResponsibilityProtect (R2P)the international community has a duty
to respondo cases of international crimes, namely genocide, war crimes, ethnic cleansonigressd
against humanityto protect people against those cruelties that ogtuhe throes of war. This

grounds R2Fn the field of International Criminal Law (ICL13.The 2005 Outcome Document,

! For the legal statusf R2P see: Carsten StalResponsibility to Protect: Political Rhetorior Emerging LegaNorm?’
(2007) 101(1) AJIL99-120; Jutta Brunnée and Stephen Toof¥#he Responsibilityto Protect and the Usef Force:
Building Legality?’ (2010) 2(3) GR2P 19212; Anne Orford, International AuthorigndResponsibilityo Protect (CUP
2011); Steven Ratner, The Thin Just2idnternatical Law: A Moral Reckoningdf The LawOf Nations(1%t edn,OUP
2015)292-312; Alex Bellamy and Ruben Reik&l'he Responsibilityto Protect and Internationabw’ (2010) 2(3) GR2P
267-86; Volker Roeben;Responsibility in InternationalLaw’ (2012)16 Max Planck UNYB99-158; Anne Peters The
Responsibilityto Protect: Spelling Out the Hard Legal Consequences fddith&ecurity Council and It¥embers’ in
Ulrich Fastenrath and others, From BilateraltsfTommunity Interest: Essaiys Honourof Bruno Simma QUP 2011)
297-325; Jose Alvarez,The Schizophrenia®f R2P’ in Philip Alston and Euan Macdonald (eds), Human Rights,
Intervention and The Ugef Force (OUP 2008) 2784.

2 UNGA Res 60/1 (24 October 2008N Doc A/RES/61/130.
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wherein the concept of R2P was introdudedthe realm of international law, endorsRaP’s
formulation as follows: (i) Responsibilityto prevent— states are responsible for preventing the
commission of such crimds their societies and the international commumstyesponsible for
helping and encouraging each staieexerciseits preventive responsibility; (i) Responsibilitg
reactby peaceful means asthe text of the Document clearly statescases of unfolding violence,
‘[t]he international community, through the United Nations, also has the respondibilitye
appropriate diplomatic, humanitarian and other peaceful meeasgordance with Chaptevd and
VIII of the Charterjo helpto protectpopulations’;® and (iii) Preparedness take collective action
this pillar, avoiding the terrresponsibility’, acknowledges the possibility of resortittgcoercive
measures through the Security Courigil accordance with th€harter’.* Also, the Security Council
reaffirmed R2RAn its Resolution 1674 (2006).

Three conceptionbe at the heart of R2Pas follows: (i) the protection of civiliansgs the first
prioritised goal of R2P; (ii) sovereignty as responsibility, based on which, domestic jurisdiction and
sovereign inviolability cannot be excusedorderto violate basic human rights, suakthe rightto
life and physical integrity; and (iii) the complementary responsibility of the internatiomahanity
to ensure the protection of civiliams caseof anystate’s unwillingnessto do so, or the failure of
states themselvés fulfil their primary responsibilityo protect. Without the grouping of these three
conceptionswhich are not completely neim international law, this new concept of R2P could have
been oflittle value andho more than mere verbiage. Indeed, the innovation of this concepgbwas
consolidate and bundle these conceptiare appropriate wayn order to respontb contemporary
crises of international law, which gives R2P the status of a normative frameworkit T$wiscessary
to transfer R2Pas a political catchword, from the domain of polititts the domain of law, the

backdrop against which thoerrent researcks written 8

With this in mind, the focus of this articles on the complementary responsibility of the
international community anis relationship with the primacy of the sovereignty of states, which
places the concejn a legal dilemmad.in this regard, the case of Libya has become the epitome of
interpretation and application of R2P and the moment the international community triggered thi

conceptto protect Libyans whereass legal status remains contested. Therefore, the present article

3 Ibid (emphasis added).

4 Ibid. For the originof R2P see also: The Responsibility Protect: Reporbf the International Commissioon
Intervention and State Sovereignty (International Development Resgantie 2001).

5 UNSC Res1674(28 April 2006)UN Doc S/RES/1674 2

6 Stahn(n 1) 120.

" see: Orford(n 1); Anne Orford, Reading Humanitarian Intervention: Human Rigdmsl the Useof Forcein
International Law (CUP 2003); Alexander Orakhelashvihternational Law, International Politics anftieology’ in

Alexander Orakhelaslilv (ed), Research Handbookthe TheoryndHistoryof International Law (Edward Elg2011)
368; Roeben(n 1) 106.
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explores whether the manriarwhich the international military intervention conducted undermined
or strengthened the notion of RRAts application and interpretatiom doing sojt will examineas
to what went wrongn the run up to, during and the aftermath of the military interventiamLibya
and what lessons could be drawn from this experience for the development of the noénhlof R
will assess the international military intervention implemeimtddbya andits consequent effect on
the international legal system. Next, will Be examination of the legal status of the international
community andts responsibility,aswell asits foundations and limitations ant$ implications for
R2P. Finally,n the concluding sectioman attempt will be mad& suggest the mannar which this
normative framework could be developta help the international community shoulder its
responsibility for the protection of people, without undermining the core of international legal

frameworkin the future.

II. Libyaand International Law:
i. Intervention:

The peaceful protests of the Libyans statigdlanuary 2011 quickly turned into a violent conflict
dueto the Libyangovernment’s crackdown. Consequently, the situatiarLibya begarto receive

the attention of the international commuriitfhe National Transitional Council of Libya (NTC) was
officially established on 2 March 2014 Benghazi, the second largest dityLibya, consisting of
several defected political elites, also ptimthis, several armed opposition groups have been quickly
established.As a result, this violent conflict dfibyans’ self-determination transformed into a non-
international armed conflict (NIAC), owing the fact that the opposition forces captured certain
areas of Libyan territory and gradually begaishow a certain degree of control and organisatfon.
However, very quickly, the situation auguidor the rebels. Despite the initial success of the rebels
up to mid-February,it soon became clear that, the long term, they halittle chance of success

against the onslaught of the governménn late February and early Mardhaddafi’s forces‘tipped

8 Secretary-General Press Rele&Sesretary-General Tells Security Council TinleConsider Concrete Actidn Libya,

As Lossof Time Means More Los®f Lives’ (25 Februan2011)Press Release SG/SM/13418, SC/10186, AFR/2124;
UNSC ‘Press Statemenbn Libya’ (22 Februar2011)Press Release SC/10180, AFR/2120.

% Paul Williams and Alex BellamyPrinciples, Politics, and Prudence: Libya, the ResponsibititfProtect, and the Use

of Military Force’ (2012) 18(3)GG 273, 27576; Kubo Macak and Noam ZamiiThe Applicability of International
Humanitarian Lawo the Conflictin Libya’ (2012) 14(4) ICLR403,407-08.

O ynsc Resl970(26 Februan2011)UN Doc S/RES/197Q.

1 pirk Vandewalle, A Historpf Modern Libya (2nd edn, CUP 2012) 204.
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the balance back [the government’s] favour’, andby mid-March government was advancitm
crush the epicentraf the NTCin Benghazi?

The Security Council first adopted Resolution 1970 on 26 Febtoighouldeiits complementary
responsibility!® Then, after the unwillingness of the Libyan governnteqtrotectits people against
international crimesin responseo the escalating humanitarian deterioratinrLibya, Resolution
1973 was adopted on 17 March, which authorised the use of foriceplement a no-fly zondp
protect civilians and civilian populated areas short of occup&tidwo days after this resolution,

US and European forces began air strikes against the governmental iforlcéya (Operation
Odyssey Dawn), and on 23 March, NATO took over the enforcement of the no-fly zone (Operation
Unified Protector)?®

In fact, the infamousno mercy’ speechof Gaddafi indicating that his army would commit a
massacren recaptured Benghazi considering the fall of this city was immineaitthe moment-
workedasa catalysto the mentioned authorised fortasthe resolution 1973 itself highlights the
force majeure situatioof this city!’ Moreover, reportedly, during February 2011 alone, over 22,000
people fled the countrp escape the escalating fighting; displacen&another threato peoples’
lives.'® Although the displacemeri$ not itself an international crimeijf it is not forced,it is a
symptom of the danger the people of a country faabey remainin their place of residence.

Thereforeijt is safeto conclude that the Libyan crisis was a grave case of R2P application.

After five months of fierce battle for all sides, the tipping point was reached on 20 Aaighs;
time, thegovernment’s military apparatus, internal legitimacy, and repressive capabilities had been
sufficiently erodedby strikes launched from the NATO-led coalition. Tripofell to a well-
synchronise@peration’ that consisted of precision strikegNATO, ground advancdsy rebel units,
calls for public uprising, and disruption of Libyan broadcastiso, the rebels received significant

assistance from NATO arits allies, particularly Qatar, which setiundreds of troops’ to support

12 williams and Bellamyn 9) 275-76.

13 Res1970(n 10).

14 UNSC Re€1973(17 March 2011)N Doc S/RES/1973.

15 Katie JohnstonTransformations of Conflict Statusn Libya’ (2012) 17(1) JCSB1,95.

18 |shaan TharoorGaddafi Warns Benghazi RebeMi/e Are Coming, AndThere’ll Be No Mercy” Time (New York,17

March 2011) shttp://world.time.com/2011/03/17/gaddafi-warns-benghazi-rebelvgggre-coming-and-therebeno-|
[mercyf> accessed 8 Mar2617;David Kirkpatrick and Kareem FahirfQaddafi Warnsof Assaulton BenghaziasU.N.

Vote Nears’ the New York Times (New York, 17 March 2011)
4http://www.nytimes.com/2011/03/18/world/africa/18libya.html?pagewanted=all>saxtias8 March2017.

17 Res1973(n 14) 3.

18 Johnstor(n 15) 91.

¥an Black,‘Qatar Admits Sending Hundredsf Troopsto Support LibyaRebels’ the Guardian (Londorgé October
2011) ghttps://www.theguardian.com/world/2011/oct/26/gatar-troops-filyals-suppo[t> accessed 9 ARAI17.



http://world.time.com/2011/03/17/gaddafi-warns-benghazi-rebel-city-we-are-coming-and-therell-be-no-mercy/
http://world.time.com/2011/03/17/gaddafi-warns-benghazi-rebel-city-we-are-coming-and-therell-be-no-mercy/
http://www.nytimes.com/2011/03/18/world/africa/18libya.html?pagewanted=all
https://www.theguardian.com/world/2011/oct/26/qatar-troops-libya-rebels-support
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the Libyan rebelsn overthrowing the Gaddafi regini@After the fall of Tripoli, Gaddafi and his
loyalists retreated southwards @ndhis hometown of Sirte, where the conflict continued for a further
two months. Eventually, after the summary execution of Gatbgdfie rebels and the defeat of the
last remnants of the loyatiresistance, the international operation ended on 23 Octodned, few

days later, the Security Council terminaiiscauthorisatiorin Resolution 20162

In reality, theinterveners’ desireto terminate the waais soonaspossible urged themo increase
their support for the rebelss the war went on, the suppast NATO for the rebels increased.
Therefore, although NATO reports insisted thsientire operation was intended for the protection
of civilians? political statements regularly advocated the patityegime changé For example,
the NATO bombing of the city of Sirte, merely becaiiseas perceivetb be loyalto Gaddafiashis
hometown, and considering that the time, the city was nan active battleground, was not
protective or necessarAt the same time, less than two weeks into the military campaign, NATO
startedo attack Libyan forces that were retreating and were far awaydmhan populated areas,
and thus were nanimmediate threa civilians? Instead of weakening tleremy, these actions
provoked more resistancal fact, these actions were takemsatisfy the desire of the rebels
overthrow the Gaddafi regime rather than the protective mamdatee Resolution 1973. Such
disproportional action repeatedly occurred during the military cammighe international actors
and, consequently, led a forced regime chang@This strategyjn fact, protracted the conflict

between the rebels and the governnieridvourof the rebels’

ii. Post-I ntervention

20 |pid,

21 Ben Barry, ‘Libya’s Lessons (2011) 53(5) Survivab, 7; Alan Kuperman,‘Nato’s Interventionin Libya: A
Humanitarian Successih Aidan Hehir and Robert Murray (eds), Libya: The Responsibdifrotectandthe Futureof
Humanitarian Intervention (Palgrave Macmil2013)205.

22 UNSC Re016(27 October 2011YN Doc S/RES/2018.

23 Operation UNIFIED PROTECTOR Protectiof Civilians and Civilian-Populated Areas & Enforcemehthe No-

Fly Zone (October 2011) <http://www.nato.int/nato_static fl2014/assets/pdf(idf 20/20111005 111005-factshept
[protection_civilians.pdf> access&dMarch2017;Operation UNIFIED PROTECTOR Final Mission StétsNovember
2011) ghttp://www.nato.int/nato_static fl2014/assets/pdf/pdf 2011 11/2081111107}
[factsheet up factsfigures en.pdf> accedssdarch 2017.

24 Barack Obama, David Cameron, and Nicolas Sarkazlya’s Pathwayto Peace’ The New York Times (New York,
14 April 14 2011) ghttp://www.nytimes.com/2011/04/15/ opinion/15iht-edlibyal3ancesse@0 January®2017.

25 Kuperman(n 21) 197-98.

26 julianLehmann;All Necessary Mearis Protect Civilians: What the InterventionLibya Says about the Relationship
between the Jus Bello and the Juad Bellunt (2012) 17(1) JCSW117,141-44; Bruno Pommier;The Useof Forceto
Protect Civilians and Humanitarian Action: The Cagkibya andBeyond’ (DecembeR011)884(93) IRRCL063,1077-
78,106768.

27 Kuperman(n 21) 207-8.



http://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2011_10/20111005_111005-factsheet_%252525252520protection_civilians.pdf
http://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2011_10/20111005_111005-factsheet_%252525252520protection_civilians.pdf
http://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2011_11/20111108_111107-factsheet_up_factsfigures_en.pdf
http://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2011_11/20111108_111107-factsheet_up_factsfigures_en.pdf
http://www.nytimes.com/2011/04/15/%252525252520opinion/15iht-edlibya15.html

Page 6

Notwithstanding the successful overthrow of the Gaddafi repiyrie opposition, aftean eight-
month war, the aftermath augunéd The subsequent regime change created a vacuum of power that
provided fertile ground for tribal rivalries, resultimgchaos and a weak central government. Since
the countryis still facingan NIAC, the issue of order and securisyat the heart of the problems
encounteredy the NTCin the post-intervention erd.However,in Resolution 2009 (2011), the
Security Council established the United Nations Support Missibibya (UNSMIL), which retains
more ofanadvisory-brokering role than shouldering the positive duty of the international community
asaninterventionist role likewise what happeradhe beginningf the conflict?®

In 2016, there were three centres of power on the Libyan political scene. TisdHigd®residential
Council (PC), which has been locatadrripoli since 30 March 2016. This body was born out of the
signing of theJN-brokered Libyan Politicahgreement (LPA) on 17 December 2015. The agreement
was signedn Skhirat, Moroccohy the majority of political parties and representatives of Libyan
society3° Accordingto this agreement, tHeC will preside over the Government of National Accord
(GNA). The seconds the Government of National Salvation, again centnéktipoli. This authority
rests on the leadershgd a rumpof the General National Congress of Libya (GNC), althourgh,
2016, this body lacked real powtercontrol any relevant institutions. The thisdTobruk, locatedn
al-Bayda. This self-declared governmensupposedo work under the LPA, althougkopfar, it has
failed to be incorporated into the agreement; thus, the rivalry between them cortiihesUAE,
Egypt and Russia supp@kBayda authority, whicls under the contradf the self-described anti-
Islamist General Khalifa Haftar, who leads the Libyan National Army (LND¥).the other hand,
Qatar, Turkey, and Sudan support tHé-backed government of Tripci.

The other dilemma that the NTC fadedhe early days of thatervention’s termination was the
return of those loyalo Gaddafi’s regime. Several reports of loyalist insurgencies demonstrate the
challenge of those opposing the new regime, especially after the widespreack rendrigoting
committedoy anti-Gaddafi forcedn fact, the unsuccessful attempt of the Nd@nify all the rebels,
as they preferredio follow their tribal ambitions, made several loyalists turn against the new
government and strengthened their restdv@ppose the NTC. This tide of loyalists deteriorating the

28 Mieczystaw Boduszynski, ‘The Libyan Revolution ands Aftermath / The 2011 Libyan Uprisings and the Struggle
for the Post-Qadhafiuture’ (2015) 20(5) INAS98,899; Ben Fishman;Could Libya’s Decline Have BeeRredicted?’
(2015) 57(5) Survival99,2012.

29 UNSC Re<2009(16 September 2011)N Doc S/RES/2008.

30 Res22509,ibid 1.

31 Mattia ToaldoPolitical Actors‘in A Quick GuideTo Libya’s Main Players (European Counoih Foreign Relations)
4http://www.ecfr.eu/mena/mapping libya conflict> accessed 6 20he.

32 Giorgio Cafiero and Daniel WagneHow the Gulf Arab Rivalry Tore Libyapart’ the National Interest (Washington
DC, 11 Decembe015)<http://nationalinterest.org/feature/how-the-gulf-arab-rivalry-tore-liovar=i58¢ accessed

6 June2017.



http://www.ecfr.eu/mena/mapping_libya_conflict
http://nationalinterest.org/feature/how-the-gulf-arab-rivalry-tore-libya-apart-14580
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Libyan scene gained momentum whbe de-Gaddafication of governmental administrations was
enacted under pressure from some of the militias over the newly elected*GNEkey armed
loyalist groups, among others, are the S&ifslam Gaddafi clan, probably the most organised of the
groups, and the Fezzan-centred groupbied\li Kana, the former head of the armed foraeshe
south under Gaddafin fact, all of the loyalist groups have one thimgcommon, whichis the
ambitionto reinstate the old Jamahiriya. Even W, for the first time, invited Gaddafi loyalists

the Libyan political negotiationis August 2016

The refugee crisis encompassing the whole of Eur®pe issue from whicho explore the
complicated case of Libya and R2P manddteas.equally importanto note here that the refugee
problem was not exclusively limitetd those caught um the 2011 conflict, since the resulting
power vacuum increased the flow of illegal immigrants from African courffri@sjtuation which
had been controlledy Gaddafi based on agreements with the European &tatiesnbers of the
Security Council were awaref the possible humanitarian catastrophe that could dtdine
Libyan conflict was not stopped aifdhe aftermath was not respondeeffectively®’ Therefore,
it is safeto conclude that the intervention and its subsequent power vacuum exacerbated the
refugee crisis. Recent reports show that illegal immigrants areseldvesn Libya; according
to the Statute of the International Criminal Court (ICC), slaverg crime against humanit§.
Additionally, accordingto Amnesty Internationalin August 2016, the number of internally
displaced people had risemalmost 350,00 Libya. This includesn estimated 40,000 former
residents of Tawarghawho had been forced from their homes five yeausier’, an act which

can be categorise@s deportation and/or forcible transfer, both of which are crimes against

33 youssef Sawania and Jason Patkyyan Constitutionality and Sovereignty Post-Qadhafi: the Islamist, Regignalis
and AmazighChallenges’ (2013) 18(4) JNAS23, 532; Bell, Butts and Wittegn 39) 25; Colin Freeman;Gaddafi
Loyalists Join Westin Battle to Push Islamic State froniibya’ The Telegraph (London, 7 May016)
4http://www.telegraph.co.uk/news/2016/05/07/gaddafi-loyalists-join-imebgttle to-push-islamic-state-from/>
accessed 1 April 2017.

34 Mathieu Galtier,‘Libya: Why the Gaddafi Loyalists ArBack’ Middle East Eye (théJK, 11 November 2016)
4http://www.middleeasteye.net/news/libya-why-gadhafi-loyalists-are-B48831698B accessed 6 Ju2@17.

35 Ahmed Elumami;Libya Mayors Say Europe's Migration Crisis Should Betbumpedon Them’ Reuters (London,
10 February2017) http://www.reuters.com/article/us-europe-migrants-libya-idUSKBN15P2P7> acc&dsMarch
2017.

36 patrick Kingsley, Dramatic Photos Show Refugees Fleeing Libya Being Resgu&ta’ the Guardian (Londor30
August 2016) <[https://www.theguardian.com/world/2016/aug/29/dramatic-photos-shagees-fleeing-libya-being-
[rescuedat-seqd> accesseldt DecembeP016;UNHCR ‘Libya Situation Operationdlpdate’ (1 May— 31 August 2016).
3T UNSC Verbatim Record (26 Februaz911) UN Doc S/PV.64916; UNSC Verbatim Record (17 March 201UN
Doc S/PV.6498.

38 BBC News, ‘Libya Migrant ‘Slave Market’ Footage Spark®utrage’ BBC News (London,18 November 2017)
4http://www.bbc.co.uk/news/world-africa-42038454ccessef 1 November2017;‘BBC News,‘African migrants sold
in Libya ‘slave markets’, IOM says’ BBC News (London,11 April 2017) ghttp://www.bbc.co.uk/news/world-afri¢a-
[39567632> accessedMlay 2917;International Criminal Court Statute (adoptediJuly 1998, entered into force 1 July
2002) A/CONF.183/9 (Rome Statute) Article 7(1)(c).



http://www.telegraph.co.uk/news/2016/05/07/gaddafi-loyalists-join-west-in-battle-to-push-islamic-state-from/
http://www.middleeasteye.net/news/libya-why-gadhafi-loyalists-are-back-2138316983
http://www.reuters.com/article/us-europe-migrants-libya-idUSKBN15P2P7
https://www.theguardian.com/world/2016/aug/29/dramatic-photos-show-refugees-fleeing-libya-being-rescued-at-sea
https://www.theguardian.com/world/2016/aug/29/dramatic-photos-show-refugees-fleeing-libya-being-rescued-at-sea
http://www.bbc.co.uk/news/world-africa-42038451
http://www.bbc.co.uk/news/world-africa-39567632
http://www.bbc.co.uk/news/world-africa-39567632
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humanity® In October 2016, thé&JN Office for the Coordination of Humanitarian Affairs
(OCHA) estimated that 1.3 million people across Libya virereeed of humanitarian assistarite,
and the International Organisation for Migration (IOM) estimated that the actual number of
migrants and refugeés Libya was between 700,000 and 1 milli@rFurther, theUN estimated
that 5,022 people had dieég the end of 2016, most of whom were departing Libya and ttging
cross the Mediterranean S&aThis fact alone might have encouraged the membeihe
international communityo tackle the Libyan aftermatisa case of R2P, but they preferred toot

be engaged actively the post-intervention pha&g.

To make matters worse, international terrorists are now shelteribidpyan territory** andan
international intervention seems inevitabl®ueto the emergence of the Islamic State (i8)ibya,
the return of international interventiamorderto battle this group has become the current practice of
the US?*® To epitomise, thdS took over the city of Sirten early 2015. After several months of fierce
battle the Misrata Brigades one of the Libyan thuwars, accused of repeated violation$’ofit@L,
the support of th&JS airstrikes took the contralf this city backn December 2018 However, the
interveners‘failed to identify the militant Islamist extremisilement’ in the beginning of the
conflict,*® asthere was a link between somwiethe rebel groups antl-Qaeda? It has recently been

identified that Gaddafi himselfn a phone call with Blair, warned the West about this possible

39 Amnesty International, ‘LIBYA 2016/2017° <thﬁ)s://www.amnesty.org/en/countries/middIe—east—and-dorth-
[africa/libya/report-libyd/> accessed 1 M2@17;ICC Statuten 99) Article 7(1) (d).

40 |bid.

L Ibid.

42 |bid.

43 For the symbiosis between R2P and refuge protection see: Willidey Maumanitarian law, refugee protection and
the responsibilityl o protectin Ramesh Thakur and William Maley (eds), Theorising the responsiiilityotect (CUP
2015) 24965.

a4 Fishman(n 28) 204.

45 Spencer Ackerman, Chris Stephen and Ewen MacASKH# L aunches Airstrikes against I$isLibya’ The Guardian
(London, 1 Augusf016) <[https://www.theguardian.com/world/2016/aug/01/us-airstrikes-agaisdtkiga-pentagoh>
accessed4 Decembef016.

46 BBC World ServiceUS Airstrikes TargelS ‘Training-camp’ in Libya’ BBC World Service (Londonl9 February
2016) ghttp://www.bbc.co.uk/programmes/p03jgwtt> acceggdeebruary2016.

4T UNHRC, ‘Report of the International Commissioof Inquiry on Libya’ (8 March 2012) UN Doc A/HRC/19/68
123,128,183.

48 patrick Wintour, ‘Isis loses controlof Libyan city of Sirte’ the Guardian (London, 5 December 2016)
<https://www.theguardian.com/world/2016/dec/05/isis-loses-confrbbyan-city-of-sirte]> accessed21 November
2017.

49 Houseof Commons Foreign Affairs Committee, Libya: ExaminatiémterventiorandCollapseandtheUK’s Future
Policy Options Third Repouf Sessior2016-17 (HC 119,14 SeptembeR016)15.

50 parveen Swamilibyan Rebel Commander Admits His Fighters Hal®aidaLinks’ the Telegraph (Londor25

March 2011 http://www.telegraph.co.uk/news/worldnews/africaandindianocean/libya/8%
commander-admits-his-fighters-hagkQaeda-links.html> access2f SeptembeR015.
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consequencé they overthrew himi! Also, in 2016 a report from the House of Commons Foreign
Affairs Committee about Liby@HCCL) recognised that the priority of théK during the Libyan
conflict must have remaindd fight against terrorisr The UN in its resolutions also recognised
the IS asa threato international peace and security, considering this group, among others, violates
the ICL systematically®

Additionally, the problem of abandoned ordnance arose, which caught the attention of
international players only after the termination of the intervention. The origin of this problem lies
in the fact that there wes® many different types of weapam Libya priorto 2011. After the fall
of the Gaddafi regime, anits consequent chaos, these weapons were disperdbd region
without a central governmetua stockpile and maintain thethThis had a spillover effedn the
region and also directly fuelled the Malian crisis (2a113® which was averted only after French
military intervention>® The Security Counciin its resolutions respondingp the deteriorating
situation of Malian crisis stressed the primary responsibility of Malian goverrtmpnttectits
people and condemned strongly the abak violation of ICL by Malian rebels adding the
implicit threat of thdCC’s investigatior?® This shows how the outcome of interventiorLibya
created and brought another case of R2P-conflict before the international coynirtumiBecurity
Council, in its resolutions from the early days of the eddime’s collapse, warned about the
problem of arms smuggling aiitd potentially destabilising regional effect. One aim of UNSMIL
was to counter the distribution of illicit arms through Libya, however the mission was not

successfut’

The lack of any central authoritg incorporate the mentioned rivalries into a national political
process has undermined the new Libyanernment’s claimto sovereignty, with a lack of effective
control, whichis understoodsa hallmarlof Westphalian sovereignty; meanwhile, there will be more

casualties and deatPfAs a result of this situation, the new revolutionary governrisar@plicating

5t Transcriptsof Two Telephone Conversations between Colonel Gaddafi ang Blair (took placeon 25 February
CallTranscript-

52 HcCL (n 49) 35.

53 UNSC Re2379(21 September 201T)N Doc S/RES/2374.

54 UNSC ‘Final Reportof the Panelof Experts Established Pursuahb Security Council Resolutiod973 (2011)
ConcerningLibya’ (20 March 2012)JN Doc S/2012/163 15.

55 Adam Nossiter;Qaddafi’s Weapons, Takehy Old Allies, Reinvigoraten Insurgent Armyin Mali’ New York Times
(New York, 5 February 2012) <http://www.nytimes.com/2012/02/06/woridédfuaregs-usegaddafis-arms-for-
rebellionin-mali.html accessed> accessésiMarch 2017; Kupermagn 21) 210-1.

56 UNSC Res2071 (12 October 2012)N Doc S/RES/2071 2: UNSC Res2085 (20 December 2012)N Doc
S/IRES/208%.

57 UNSC Re<017(31 October 2011)N Doc S/RES/2011.
58 Sawania and Padk 33) 540; Fishmargn 28) 199.
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the old Jamahiriyaof Gaddafi>® unableto fulfil its primary responsibilityto protect Libyans;
therefore, Libya remainan R2P concern. Even worsa, this stageit is possibleto conclude that
Libya is on the brinkof becoming a failed stata) essence, a new Soméifa.

iii. Libya and the Distortion in the Application of International Law:
On the basis of the facts on the grouiidgppears that, without international military intervention,
Gaddafi’s army could have defeated the rebels and even finished the conflict with a @ictory.
However,in Libya, by the end of the campaigon 31 October 2011, 26,000 sorties had been flown
from 7,600 air-launched weapotwsengage 6,000 targets, amtlenormous number of weapons and

support had been givea the rebelso quickly overthrow the regim®.

The legitimate aim of a military interventioo pursue the promise of R2P shoulddeeutralise
the threat against people and not necesdartgfeat the enemy combatantthe classical senska
this regard, concentrating on weakening gheernment’s violent power instead of destroyiritg
armed forcess anissue that needs attentidhMaintaining the army infrastructure mednsgrotect
the countryin the post-war period, a period that could be chaotic and even more violent than the
period of intervention itself. However, targeting the government appdaratsnilitary operation
could occuiin any typeof conflict. In the Libyan case, the first phase of the operation focused mainly
on attackingGaddafi’s military arsenal. These attacks constituted essential and severe tblows
Gaddafi’s repressive apparatus amadthe same time, the Libyan arPfyAs a result, the no-fly zone
was implemented aggressivelgs NATO destroyed the whole aerial army of the Libyan
governmenf® Moreover, destroying civilian facilities suelstelevision and radio statioisanother
factor that need® be taken into accoufif.Imagine a country with a dispersed and unorganised army
and no efficient communication faciliti&s the post-intervention period. This country must face the
challenges of militias, economic dysfunction, and remedying the disruption of a sensgaition

59 Florence Gaub A Libyan Recipe foDisaster’ (2014) 56(1) Survival01,101-2.

60 Giorgio Cafiero and Daniel WagnéEour Years After Gaddafi, Liyga Is a FailedState’ Foreign Policyin Focus
(Washington, 6 Apri016)<http://fpif.org/four-years-after-gaddafi-lioyia-a-failed-statg/> accesséd March 2017.
61 Tony Karon, ‘U.N. Intervention Vote Savekibya’s Revolution fromDefeat” Time (New York,17 March 2011)

qhttp://world.time.com/2011/03/17/u-n-intervention-vote-saves-libyashudon-from-defeat/> accessed3 March
2017.

62 Douglas BarrieiLibya’s Lessons: The Ai€ampaign’ (2012) 54(6) Surviveh7,58-5958. However, there are different
numbers, Paul Williams and Colleen (Betsy) Popkg&egurity Council Resolutior1973on Libya: A Momentof Legal
& Moral Clarity’ (2011) 44(1) CWRJI225, 234.

63 Adam Roberts:The Equal Applicationof the Lawsof War: A Principle undePressure’ (2008) 90(872) IRRC 931,
960; Nils Mezler,‘Bolstering the Protectiorof Civiliansin ArmedConflict’ in Antonio Cassese (ed), Realizing Utopia:
The Futureof International Law (OUP 2015)12.

64 Benedetta BertiForcible Interventionin Libya: Revamping théPolitics of HumanProtection’?’ (2014) 26(1) GCPS
21,34-35.

85 williams and Popken(n 62) 249; Gaub(n 59)104.
66 Lehmannn 26)1412.
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amongits people.ln a communiqué dated 26 April 2011, the Peace and Security Council (PSC) of
the African Union (AU) warnedf the long-standing consequences of destroying the socio-economic
infrastructuren Libya.®’

Furthermore, on the basis of facts on the ground, armed groups, including anti- and pro-
government forces, commit abuses of some kindost cases of NIAC and they rema source of
threatsto civilians®® In the caseof Libya, the violence had not been carried out only from the
government sid&’ but was also systematic from thgbels’ side. Accordingto the International
Commission of Inquiry on Libya, the violence carried bytdifferent rebel militias, theo-called
thuwar (revolutionaries), was widespread and graWiée report explains the conduct of both the
government and the rebetsgraphic detail, indicating the commission of war crimes (if occurring
during the armed conflict) and crimes against humanity (if occumiagvidespread and systematic
manner). Hence, sending weaptmthe rebels could run counterR2P ,asit canprovoke additional
and protracted violence. The rebels may initially use weapons defensively; hove¢ere the

weapons coulthe used offensively against civilians or even aggressively against intervéners.

The complexity liesin the international community authorising encroachment anata’s
sovereignty when the nature of the conflict remains inherently domestic: pursuit of self-ddtermina
and implementingts mandate with being biasdd favour of non-state actors. Therefore, the
international community might be proteeshielding armed groups from charges with resjueitteir
behaviourin the course of armed conflict, whicks tantamounto legalizing armed action against
the state authorities anith principle,to granting those unhappy with the state the rightake up
arms’. ’2 The international community needs empby its authority by neither disrupting the
protection of ICL nor disrespecting the principliesovereignty’?

The significance of this becomes importast R2P recognises the primary responsibility of
sovereign state® fulfil their promise; therefordp implement this promise, governmental apparatus
is necessaryindeed, the prevention of international criniegnpossible unless the sovereign state

67 Organizationof African Unity (Peace and Security Councijommunique of the 265th Meetingf the Peace and
SecurityCouncil’ (OAU Addis Ababa&011)PSC/PR/COMM.2 (CCLXV).

68 Neil Englehart,Non-state Armed Groupasa Threato Global Security: What Threat, WhoSecurity?” 2016 1(2)
JGSS171,175.

69 UNHRC (n 47) 6-7.

Olbid 8-9,12-3, 15.

1 Christian Hendersoninternational Measures for the Protectiof Civiliansin Libya and Coté’ivoire’ (2011) 60(3)
ICLQ 767,770-772; UK Prime Minister David Cameron Claimed that UNSC®73(2011) PermittedAssisting the

Rebels with Non-Lethd@quipment’. SeeBBC News,‘Cameron: Libya UN Resolution Makes MissiofDifficult”” BBC
News (London17 April 2011)http://www.bbc.co.uk/news/uk-politick3107834 accesse@9 September 2015.

72 7akaria Daboné&]nternational law: Armed Groupn a State-CentriSystem’ (2011) 882(93) IRRB95,422-23.
73 i
Ibid.
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exists/* for example,in Somalia, where there was no functioning governnterstop various
factions, or in the cas# Sierra Leone, where rebels were fighting a weak government that could not
control the whole territory® As the case of Libya shows, the power vacuum resulting from regime
change was never filled with a strong, functioning government, and the Libyan ceitiadity
remains located between a weak and failing st&tlisus,it is safeto claim that the imposed regime
changeby NATO states and their alligglayed a parin the creation of failing state status of Libya,
thereby endangering Libyans from the perspective of R2P.

To buttress this argument, Resolution 1973 explicitly reiterated the responsibility of the Libyan
authoritiego protect the Libyan population, concomitantly reaffirmitsgstrong commitmento the
sovereignty, independeaderritorial integrity, and national unity of the Libyan Ar&dmahiriya’,
with referenceto the initiatives of theAU as an organisation generally opposéal interferingin
internal conflicts’” Accordingly, all these points evidently indicate that Resolution 1973 excludes
regime changéy force. Surprisingly, even some of the intervening actors astie UK became
sceptical of their own followed strateéfThe reporby the HCCL clearly states that:

... the UK’s interventionin Libya was reactive and did not comprise actiorpursuit of a

strategic objective. This meant that a limited interventmiprotect civilians drifted into a

policy of regime changey military means?

Further, regime changgimpossiblan a true sense, meaning that a governroanbe overthrown
but the dissidence of those parts of society loy#he targeted government and perhaps resistant
being demotedn the new political order cannofAs a result, the new government and/or the
international community havi® negotiate with these dissidents, who have now become the new

rebels. This happenéd Afghanistan when the Afghan government andiBéadto negotiate with

4 Bruce Broomhall, International Justieedthe International Criminal Court: Between Sovereignty the Ruleof
Law (OUP 2003)59.
S Robert Cryer;International Criminal Law vs. State Sovereignty: AnottiRrund?’ (2005) 16(5) EJIL979, 985.

"6 For the legal analysisf failed state situation see: Danigtirer, ‘The “Failed State” and Internationalaw’ (1999)
81(836) IRRC731; John Yoo, Fixing FailedStates’ (2011) 99(1) CLR95, 100; Edward Newman;Failed States and
International Order: Constructing a Post-WestphaWianld’ (2009) 30(3) CSP 421; Kenneth Ché&state Failure and
the Changing Facef the Jusad Bellunt (2013) 18(3) JCSIB95

" Res1973(n 14) 1-2. See also Organizatiaf African Unity (Peace and Security Councommuniqueof the 275th
Meeting of the Peace and Securi@ouncil’ (OAU Addis Ababa2011) PSC/MIN/COMM.2(CCLXXV). For theAU
positionin the casef Libyan operations see Christine Gréyhe Useof Force for HumanitariaRurposes’ in Nigel
White and Christian Henderson (eds), Research Handbobikernational Conflict and Security Law: Jad Bellum,
Jusin Bello and Jus Post Bellum (Cheltenham: Edward EIg845) 248; Mehrdad PayandetlThe United Nations,
Military Intervention, and Regime ChangeLibya’ (20112012)52(2) VAJIL 355,380-81.

8 Olivier Corten and Vaios Koutrouli€The lllegality of Military Supportto Rebelsin the Libyan War: Aspectsf jus
contra bellum and jus bello’ (2013) 18(1) JCSBE9, 75-7; Constantine Antonopoulo$;The Legitimacyto Legitimise”:
The Security Council Actioin Libya under Resolutioh973(2011)’ (2012) 14(4) ICLR359,371.

P HcceL (n49)18.
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the Taliban after regime chanigeorderto reach peac® in Libya, this happened with the rising tide

of loyaliststo the Gaddafi regimesmentioned previously.

In reality, the state (its governmental apparatus) has a protective ralenbaeasily replicable
for the international communifi}. Thereforejt is safeto conclude that regime change undermines
R2P andatthe same timé jeopardises the international rule of laywincreasing the cases of ICL

violation and ending ujm the failing state situation.

[11. The Framework of the International Community:

The previous section portrayed the current situationibya and how R2P not only failgd help
Libyans but alsan a way, contributetb the disintegration into the operation of international rule of
law. The question is, why does authorised intervention end up greater violation of ICLZo

answer this questiont is necessaryo understand the nature of this phenomenon knashe
international community and provide a jurisprudential account of R2P on the basis of the international

community’s true interpretation.
i. Sovereignty of States:

Sovereignty has remained the principal battlefiel®2¥i#’s legal status: howanthe extraterritorial
responsibility of saving people be reconciled with the domestic jurisdiction of states? Thérefore,
necessaryo take a glancat the meaningf sovereigntyin international law. Vattel, who heavily
influenced international legal scholarship pre-World W&rdefined the sovereignty of states thus:
sovereign states are free living persons who'@@rally equal, and inequalitgf power does not
affect this quality; [a] dwari asmuch a mamsagiant’.®3 As a result of this assertion, states became
the primary subjectsf international law, andisa consequence of this uniform legal personif6od,
their consent provides the main basic source of international legal oblig&titims main qualitative
features oftates’ sovereignty are specifiesfollows: (a)an exclusive jurisdiction over a territory;

80 sami Yousafzai, Jon Boone and Sune Engel Rasmudsgiban and Afghanistan Restart Secret Talk®atar’ the
Guardian (London,18 October 2016) [<https://www.theguardian.com/world/2016/oct/18/taliban-aikiha-secref-
[talks-gatal> accessdd April 2017.
81 Cryer(n 75) 985.

82 James Crawford' Sovereignty asa LegalValue’ in James Crawford and Martti Koskenniemi (eds), The Cambridge
Companiorto International Law (CUP 2012) 117.

83 |bid.

84|pid 118; James Crawford, Brownlie's Principle$ Public International Law (OUP 2012) 44&llen Buchanan,
Justice, LegitimacyandSelf-Determination: Moral Foundations for International Law ((10P4) 261.

85 James Crawford, The Creatimi Statesin International Law (2nd edrQUP 2006) 32-33, 40-44; Military and
Paramilitary Activitiedn andagainst Nicaragua (NicaraguaUnited Statesf America) (judgment) [1986] ICJ Rep 14,
135; Armed Activitieson the Territoryof the Congo (Democratic Repubbf the Congos. Uganda) (Judgment) [2005]
ICJ Repl68,223.
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(b) a dutyof non-interventionin the area of exclusive jurisdiction of other states; and (c) their
obligations only arising from their consefftin the light of this definition, the attributes of
sovereignty, internally and externallgan be construedsthe exertion of control over a territory,
non-intervention, equalityf states, and a consent-based relationship among states, which hereinafter

will be called thé€principle of sovereignty’.

As a general rule, regarding the significance of consent, statemly be boundby their agreed
international obligations; therefore, they can define, delimit, and regulate the boundaries of
everything thats put before them, suchs the domain of sovereignty itselfr this regard, how
obligationscanrestrict astate’s domain or freedom of action was the pomthe case of S.S. Lotus
before the Permanent Court of International Justice (PC1J). The Court statéd]tieat,les of law
binding upon States therefore emanate from their own free®hiflence to ensure the free withf
equal states, the principle of sovereignty need&® embeddeih the international rule of lavin this
sense, Kelsen notes thdt]t is only on the basis of the primacy of the international law that the
particular states appean the same legal plane andncount legallyasentities of equatank’.®8 To
bolster the common taproot of international law, sovereignty has been interprétieelsiaiusof an
entity subjecto internationalaw’.8° Judge Anzilottijn his individual opiniorin the Customs Union
case, emphaticallgtated that,sovereignty ... is meant that the State has oiteno other authority
than that of internationaiaw’.%° As a result, the principle of sovereignty has been recogaisgcs
cogens of international lawand this principle and its conditioning international lawcanprovide
‘a containmentto unilateralism ando unlimited freedom’, °> which is the common sense of

international politic$3

Onthe other hand, the principle of international peace and semudéemedo be crucial since
international law fundamentally relatesthe issue of collective security aisdbased on the balance

8 big.

87Caseof S.S. Lotus (France Turkey) (Judgment) PCIJ Rep Series A NaBdemphasis added).

88 Danilo Zolo, ‘Hans Kelsen: International Peace through Internatidmed” (1998) 9(2) EJIL306, 313 (emphasis
added).

89 Attila Tanzi,‘Remarks on Sovereigntyn the Evolving Constitutional Featuretthe InternationaCommunity’ (2010)
12(2) ICLR145, 152; Treatmenbf Polish Nationalén Danzig (Advisory Opinion) PCIJ Rep Series AB 44 24.

90 customs Union Case (GermamAustria) (Individual Opindn of Judge Anzilotti) PCIJ Rep Series ANB 41 57.

91 Ronald Macdonald:The International Communityas a Legal Community’ in Ronald Macdonald and Douglas
Johnston (eds and comp), Towards World Constitutionalism: I$sutee Legal Orderingf the World Community
(Martinus Nijhoff Publishers 2005369; Cherif Bassiour]nternational Crimes: Jus Cogens And Obligatio Erga Omnes
(1996) 59(4) LCRs3, 68.

92Tanzi(n 89) 153.

93 Aidan Hehir, The Responsibilitp Protect: Rhetoric, Realitgndthe Futureof Humanitarian Intervention (Palgrave
Macmillan2012)193.
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of power on the international plateeguarantee compliance witls rules® it canbe argued that this
principle maintains the status of jus cogehia the light of thisjt is fair to say that the principle of
international peace and security recognisgdtatesn their practice and the provision of thidN
Charter consists of the following assumptions: generallgfate openly denies the legal equality of
states; the territorial integrity and political independence of each state are inviolable, asd war
inadmissibleas a meango pursue eachtate’s interests; all are derivatives of the principle of
sovereignty’® As a result, the principle of sovereignty diverges with the international rule of law and
the principle of international peace and securittandem. This fact endorses the legal status of the

statesasthe primary guarantors of international peace and the international rule of law.

Sovereignty deemt® be the cornerstone of international ldwthis regard, instead of stripping
the states of their sovereignty, R2P netabe readin a reconciliatory sensef bringing more
solidarity between and within states with resgediumanitarian objective¥.Thus, the claim that
R2Pis crippling the principle of sovereigngsthe pillar of stabilityin international law and politics
is misplaced; the purpose of R2&5states are primarily responsiliteprotect their people against

international crimess to develop‘good sovereigns, a projeasold asinternational lawitself’.%
ii. Thelnternational Community:

a. Normative Framework:

The notion of community interests, or peremptory nonwishe cornerstone of the international
community, since the violation of public interests will upset the whole family of states, not only the

specific injured party or partiel.creates obligations construaserga omnes, owin@ all members

94 Hans Kelsen, Collective Secur#ydInternational Law (Naval War Colled®©57)42.

95 Orakhelashvil(n 7) 351-2.

9 Brad Roth, Governmental lllegitimaay International Law (OUP 1999) B-

o7 Reportof the Secretary-Generdln Larger Freedom: Towards Development, Security and Human Rightdlifo
(2005)UN Doc A/59/200519 (emphasis added).

% Frédéric Mégret, ‘ICC, R2P, and the Internationalommunity’s Evolving InterventionistToolkit” (2010)
4http://papers.ssrn.com/sol3/papers.cim?abstract id=19B3dccEssed 7 Jul2®161, 20 (emphasisn original).
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of the international communifyy. Thereforeashigher principlesit is not allowedo derogate frorf°

and statesaninvoke compliance with thenf!

However, the international community contains a paradox that nitaldefinition and depiction
problematic. Owingo the fact that naturally peremptory norms (jus cogens) are supjposeasetrule
the consent-based prerogative of states, the commisrstypposedo exist ‘independently of the
consent obtates’. However,at the same timet relies on the consent of its membersfeaturesof
theethos’ to enforceits sanctionsn the case of those norms violatioasdiscusseadn the previous
section'%? International law isto some extent, conservative with regéodts traditional institutions
and showsninclinationto preserve them as they amea statist sense, thus demonstrating resistance
towards the notion of community intere&téin reality, the rule of law or the super-state of law,
accordingto Lauterpacht’s taxonomy, within the international community based onstates’
consent® Thereforejt should be noted that the above contradiction must not be interpresiech
a way as to dismiss the principle of sovereignty, but both, sovereignty and the international
community, shoulde directed towards &omplementary, cooperative, andoexistent’ patterni©®
Radical changes that undermine theegrity of states’ and, subsequently, théikegal statehood’
cannot be toleratelly the international community and the states themselves, since this position

would threatenthe stabiliy of international lavasawhole’.1%®

To illustrate, the existence of peremptory norismisndependent of each singular statethe
international community, and ye#t the same time, exists for the benefit of thenmunity’s

99 Santiago Villalpandd The Legal Dimensiomf the International Community: How Community Interests Aradted

in InternationalLaw’ (2010) 21(2) EJIL 387, 394; Oscar Chipn (Separate Opioid. Schiicking) PCIJ Rep Series
A/B63 14950; Barcelona Traction, LigrandPower Company, Limited (Belgium Spain) (Judgment) [1970] ICJ Rep
3, 33. Vienna Conventioan the Lawof Treaties (adopted3 May1969, entered into for&¥ January1980)332 UNTS
18232 (VCLT) Article53; Applicationof the Conventiomf 1902Governing the Guardianshid Infants (Netherlande
Sweden) (Separate OpiniohJudge Moreno Quintana) [1958] ICJ Rep 1D%-7.

O Antonio Cassese‘For an Enhanced Rolef Jus Cogerisin Cassesdn 63) 164; Douglas Johnston'World
Constitutionalismin the Theoryof InternationalLaw’ in Macdonald and Johnstaim 91) 5; Nico Krisch, Beyond
Constitutionalism: The Pluralist Structups&P ostnational Law (OUP 201G6p.

101 3ames Crawford;Responsibility for Breacheof Communitarian NormsAn Appraisalof Article 48 of the ILC
Articles on Responsibilityof States for International Wrongfilcts” in Fastenrath and othefis 1) 229. See Alexander
Orakhelashvili, Peremptory nornmsInternational Law (OUP 2006) 35,47. See also Applicationf the Conventiorof
1902(n 99) 105.

102 \william Conklin, “The Peremptory Norm®f the InternationalCommunity’ (2012) 23(3) EJIL837, 856, 860;
Orakhelashvili(n 5) 370-3; ILC, ‘Report of the International Law Commissioan the Workof its Fifty-Third session’
(23 April - 1 June and 2 Julyl0 August2001)UN Doc A/56/10112-3.

1031 ycian Bojin, ‘The Responsibilityto Protect and The Kelsenian ApproachinternationalLaw’ In Vasilka Sancin
and Masa Kovi¢ Dine (eds), Responsibilitp Protectin TheoryandPractice: Papers Presentadhe Responsibilityo
Protectin TheoryandPractice (GVZalozba2013)74.5.; J Oloka-Onyang6Heretical Reflectionson the Rightto Self-
Determination: Prospects and Problems for a Democratic Global Futine NewMillennium’ (1999) 15(1) American
University International Law Revie®b2,195.
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members®’ Thereforejt can be argued that peremptory norms reconciled with the clash mentioned
above have two main functions: {9 protect the interests of the international community, wtgch
superiorto individual states (e.go respect ICL); and (iijo protect states against their powerful
partnersto remedy their weaknesses atwl maintain international peace (e.g. the principle of
sovereignty):° Both have been confirmeabthe peremptory norms of international law, and R2P

hasto straddle the legal clash between the t¥o.

(b). Complementarity

R2P liesatthe heart of the clash between two peremptory norms: the principle of soveagidrhe
prohibition of mass atrocity crimes. Therefore, how one supersedes thesatlyerestion that needs

to be resolved. Article 53 of the Vienna Convention on the Law of Treaties (VCLT) clearly states:

For the purposes of the present Convention, a peremptory norm of general internatiesal law
a norm accepted and recognizsdhe international communitf Statesasa wholeasa norm

from which no derogatiois permitted and which calme modified onlyby a subsequent norm

of general international law having the same charaéter.

As mentioned above, international law ts, some extent, conservatite the change ofts
institutions andtates remaimsthe foundation of this discipline; therefoitais implausibleto expect
anabsolute change the nature of international lan the foreseeable future. Following the text of
the VCLT, to supersede the principle of sovereigity the coercive application of ICls still
provisional and, from a legal perspective, diffidoldefine since this type of use of forisanorein
the form of a soft law, e.geither imprecise legal obligations or non-legally bindistgigations’;1!
indeed, thigs not lex lata yet buan evolving lex ferendaAccordingto Judge Alvarez, the Charter
‘must be vivified soasto harmonizet with the new conditions of internationiafe’, and potential
discrepancies between the text and reality are inadmissfdlaw cannot hangn the balance;
therefore, international law neettsprovide a jurisprudential account of the mentioned evolution on

the basis oits principles and rules.

107Conklin (n 102)857; Orakhelashvilin 7) 368.
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Page 18

The UN has been considergd be the embodiment of the international commutitgnd the
Charter has been recognises its constitution'* With regardto R2P, the principle of
complementarity (subsidiarity$ a ‘lifeboat’ to solve the aforementionédnmanent’ clash between
the jurisdiction of th&JN andits member statest means neithahe absolute autonomy of domestic
and transnational jurisdictions, nor the absolute subordination ofocthe othet!® Although the
complementarity principle supports the view that this principle should be interpreted less intrusively
and not trample the principle of sovereigntyhould alsobe regardedisa device aimedtallowing

the joint pursuance of universal objectives and the proper performance of obligationsieega’d

To do so,it is prudentto mediate between different jurisdictional regimasorderto identify the
appropriate leveht which power will be exercised for attaining the commoed’.*!” This principle
determines which level of authorigan achieve the targeted objectives more efficiently, @nd
justifies only actiorby a higher level of authority the targeted objectives cannot be achieved equally
effectively by lower levels of authority and alsbthat action does not interfere unnecessarily with
the lower authority!’® Hence, R2P approves the primary responsibitify states and the
complementary monitoring responsibility of the international commumitase of states failure or
unwillingnessto act. If the national authority faileo comply, and the subject recognisedasthe
concern of the international communéga whole, then the international commungyassigned the
task of countering the disobediente the extent that the given countermeasures are taken

efficiently.11®

Accordingly, in the light of the benchmarlf efficiency,in the context of the protection of the

people and the principle of self-determination, the Security Council has, after extensive debates,

13piarre Klein,‘Responsibility for Serious Breachesf Obligations Deriving from Peremptory NorraEInternational
Law and United Nationkaw’ (2002) 13(5) EJIL1241,12423, 12456; Pemmaraju Sreenivasa Rabhe Conceptof
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529,5734.
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in the International Criminalourt’ (2006)19(4) LJIL 1095, 1122; Mireille Delmas-Martfhe ICC and the Interaction
of International and National Leg&ystems’ in Antonio Cassese, Paola Gaeta and John Jones (eds), The Romeftatute
the International Criminal Court: ACommentary (OUP 2002) 1927
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invoked Article 2(73?° and confirmed théatinvolvement by the UN in this area must remain guided
by the concern noto intervene too fain the interal affairs of states’.1?! Therefore, the primary
method for the Security Countd implementts complementary responsibility of protectisto be
engaged actively but not proactively. Its resolutions ne&eé performed restrictively without being

interpretedascarte blanche.

In sum, the application of R2By the Security Council poses a dilemma for the legality of this
organ’s decisionsOn the one hand, this orgasobligedto protect international peace and security
among states based on the principle of sovereignty expresgedCharterOn the other hand, this
organis supposedo be underman obligationto protect the peoples of the world from international
crimes. Although the recent practice of the Security Cowsailtip the scalesn favour of ICL
protection and the communitarian evolution of th System'?? the legal evolution of R2
entwined with the authority the international commugapwield with the consent and cooperation
of states. Therefore, the principle of complementarity restrains the international community from
intervening excessively a self-determination conflict between a governmentisnukople.

V. Libya and Responsibility to Protect
i. The Principle of Peaceful Settlement of Disputes

In a longstanding moral traditiorgn act of war is held disproportionaté the damagét doesis
excessiveo the measure of peadecanreasonably hopt achieve’.1?3 This approactis the least
deleterious mearar least intrusive standard for assessing the proportiordlitguntermeasures or
any resorto coerciont?* This perspective was also confirmeglthe 1CJin the Case of Namibit>
In this case, Judge Fitzmauriae his dissenting opinion, stated that
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121 Georg Nolte;Article 2(7) in Bruno Simma and others, The Chadéthe United Nations: A Commentary, vol i (3rd
edn,OUP 2012)302-3. See also Crawforth 85) 27.
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Review’ (2007)11 Max PlanckUNYB 143,148.
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even when acting under Chapter VII of the Charter itself, the Security Council has mdagowe
abrogateor alter territorial rights, whethesf sovereignty or administration. Even a viane
occupation of a countryr territory cannot operate do thatlt must await the peace settlement.
Thisis a principle of international law tha& aswell-establishedsany therecanbe, and the
Security Councilis as much subjectto it (for the United Nationgs itself a subject of

international lawjasany ofits individual member States ai.

As was shown before, the international community render coercive regime changdailaigor
state situatiomsantagonisti¢o its foundation. The people and governments of a state may be allowed
to have their own favouritism or any kimd political determinatiorthey wantto pursue obstinately;
the international communitgsa superior authority, hae channel, delimit, and make those actors
reasonable, of their understanding of the possibilities, through the pradtieemfiorced measures.
The reason behinithis arguments that,if the international communiig not adequately competent
to distinguish between whetinternational and domestic and the vitaynternational authority needs
to be enforcedit will be reducedo a political rhetoric or utopia rather than lawa sense of rules
and institutiongo sanction them. One must kedepmind that present international law cannot afford
excessive internalisation, and the superior authority of the international community is, amogg other
its ability to distinguish and allocatachjurisdiction,to hold stateso account for their actions and,
at the same time, safeguarding their domestic jurisdiction, otherwise internationaldaamedo
be disintegratedasthe case of Libya testifiesn fact, theerforcement of R2Rs a battlefield of

contesting jurisdictiod?’

This investigation pertain® the promise of R2P since regime chaage political strategys
usually justified legallyby referenceto the principle of self-determination whidk inherently
domesticaswas describeth the casef Libya.l?® Thus,it is necessaryo curb the unilateralisrof
internal actors, on the one hand, aadrestrain the international community from becoming

excessively internal, on the other hand.

Protecting people extraterritoriallgs a complementary responsibility of the international
communityis equated with interventiom the self-determination of other people fighting on the
grounds of their history and uniqueness. This research finds that resolving self-determination conflict

needs a better understanding of and new approach towards this type of conflict, movingrtawerds

126 | egal Consequences for Statetthe Continued Presenasf South Africain Namibia (South West Africa)
notwithstanding Security Council Resolutid?v6 (1970) (Advisory Opinion, Dissenting opinioof Judge Gerald
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responsible protectionf peoples with the enforcement of peace settlemenfsrevent future
conflicts. Otherwise, the whole block of responsible protection alongside international law itself will
fall apart.To do so, the international community should remain commitiddimanising the use of

forceto respect the principles of international law and improve theofulav.12°

It is worth mentioning here that the principtd the pacific settlement of disputissa fundamental
pillar of international law that yearns transform the discipline into a purely humanitarian affair;
may be relentlessly pursued, biitis yetto be achieved® In addition, this has been recognisas
being among the purposes and principles of theddBnumerateth Article 1 of the Chartegswell
asbeing consideredn obligation upon states, accorditagthe provisionsn Article 2131 Article 2(3)
of the Chartr states thatAll Members shall settle their international disputgpeaceful means
such a manner that international peace and security, and justice, atelai@ered”. The term
‘settlement’ here meansthe actual end of a dispute, eithiey virtue of an agreement between the
parties concerned diy virtue of an authoritative decision of a thinshrty’.*32 With regardto the
concept of disputef a conflict situations interpretedas beingan endangermerio international
peace and securiti,is consideredo bea clear-cut international disput&. The content of this article
provides that stateasmembers of the UN, are undarobligationto settle their disputes peacefully,
sothis principle seems mainly state-bas&however,n scholarshipasa matter of interpretation,

it is increasingly perceivetb be applicabléo non-state actors tdd?
Moreover, Article 33(1) of Chaptéfl stipulates that:

The partiego any dispute, the continuance of whisHikely to endanger the maintenance of
international peace and security, shall, first of all, seek a solbiiamegotiation, enquiry,
mediation, conciliation, arbitration, judicial settlement, restrtregional agencies or

arrangements, or other peaceful means of their own chiice.

This has been interpretedthe seeking of a peaceful solutitina dispute being a legally binding

obligation upon states, whighnot subsumetly the prohibition of the use of force, bpbssess[es]
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CosmopolitarForce’ in Hilary Charlesworth and Jean-Marc Coicaud (eds), Fault kbifiesernational Legitimacy (CUP
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a specific substance iv§ own’; even mere passivitp the disputédoes not meet theequirement’. 13’
Thereforejn the event of the failure of efforbg parties, oif theUN has seized the dispute, parties
are undean obligationto continue their effortto solve the given dispute®

Attention needdo be paidto the terminology of Article 33asthe text saySparties’ and not
necessarily members of the organisation or states exclusively. Therefsengpssibleto interpret
this articleascovering NIACs, which have becomea international dispute and apgly all parties
in anNIAC. This means that the authority of the international commuaityoverrule not only the
consent of states but also the non-state groups entad@dnternational disput&®® The substitution
of ‘armed conflict’ for ‘war’ in the provisions of the Four Geneva Conventions contriliotése
discussion that the international commumigntrump the consent of states or even non-state actors
to introduce new responsibilities that are bindimgll partiesn a conflict*4° Therefore, the outbreak
of an NIAC or evenits internationalisatioridoes not entail a suspension of the general obligation
existing under th€harter’, suchaspeaceful settlement of the disptité.

To illustrate the relevance of R2P and the peaceful settlement of dispuse#f-determination
conflicts, all partiesclaim victim status and mobilise supporters behind them orbikis’, and,as
a result of thisjt becomes challengint call upon R2Ro protect the victims since partigsthe
disputecan be both victim and violatd#? In this regardasthe Libyan conflicis deemedo be a
domestic conflictof self-determination, after Resolutions 1970 and 1¥73he principlesof

international law, including the principé hand, neetb be applied.
ii. Resolution 1973 and its Protective Mandate:

The Security Council resolutions, with their binding characteristic on all members of the intetnationa
community, are consideredp animportantextent’, to be international agreement$. Thereforeijf

the view ofanindividual state implementing the resolution differs fritsrview at thetime of voting,
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the text of the resolution prevails; hence, the auto-interpretation of the resoisiiohpermitted*

andit produces a binding effect on the non-state actor§*too.

The resolutions 1970 and 1973 were adopidtie context of R2P% sothe latter authorised the
use of forceo protect Libyans from the threats of international crimes. Rel@égdhé applicatiorof
R2P, resolution 1970recalled the Libyarauthorities’ responsibilityto protectits population’,14®
while resolution 1973 reiterated that phrase also affirftted partiesto armed conflicts bear the
primary responsibilityo take all feasible stefie ensure the protection civilians’1*° which applies
to extraterritorial actors and Libyan opposition. Specifically, the resolution D#8 operative

paragraph 4:

Authorizes Membestates..., to take all necessaryeasures,... to protect civilians and civilian
populated areas under threat of atiadke Libyan Arab Jamahiriya, including Benghazi, while
excluding a foreign occupation force of any form on any @lakibyan territory, and requests
the Member States concernedinform the Secretary-General immediatefythe measures
they take pursuanb the authorization conferrdxy this paragraph which shall be immediately

reportedto the Security Councif?®

However, regarding the text of Resolution 1973, the promise of protection was lokieel
establishment of a ceasefire and the findifiga peaceful solutioto the conflict the resolutions

provides, acting under Chapter VII:

1. Demands the immediate establishmentadese-fire and a complete end

to violence and all attacks against, and abuses of, civilians;

2. Stresses the neédl intensify effortsto find a solutionto the crisis which respondse the
legitimate demandsf the Libyan people..

3. Demands that the Libyan authorities comply with their obligations under international law,
including international humanitarian law, human rights and refugee law and take all measures

to protect civilians and meet their basic ne&ds.
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As a result, investigation of the phrase all necessary maatige decipher of the usé forcein
this organ’s resolutions, seems necessary and imporbar¢gal doctrines, termsanhave different
meanings, however, on the basis of natural meaning principle of &lalithorised measures
encompass only necessary ofesthe term necessary requirf@soportionality’ orit provides'least-
restrictive meangest’.1>3 Measures may nafo beyond whaits strictly necessarin orderto achieve
a certain goalln other words, necessagonnotes ‘indispensable which prescribes measures
‘absolutely necessary orequisite’. 1> Therefore,‘[i]f milder means are availabte pursue the
objectivein the same way, the authority h@sresortto these mildemeans’.*®°In this sense, all
necessaryneans, while seemingly broad, may have a strict meaningratiet absencef definite
evidence regarding the above situatidhss trueto say that the use of force remains illegal since
taken measures could be inefficiétftMoreover, the exclusion of occupation and the request from
statedo inform their taken measuréesthe text of resolution 1973 featulieghe exclusion of regime
change and favours the peaceful solution of the cofflidgtherefore, following the use of force and
peaceful settlement at the same time, on account of VCLT prinafpietegrity,'>® a restrictive
interpretation of the text of resolutioms the case of coercive authorisatiaasequired dueo its
severe encroachment upon the principle of soverefghfhis interpretation of law also conforms
with the principles of complementarity aitslbenchmarlof efficiency,aswas explained previously.

To bolster this argumeni) the course of Resolution 1973 adoption, five states abstained, namely
Russia, China, Brazil, Germany, and India. They raised the concerxplain the reason for their
abstention, that the best solutitmthe conflict wasto endit peacefully:®® The statementy the
delegation of Brazil providesninsight into the surrounding controversy amdxtremelyrelevantto

the analysis of this research:

We are not convinced that the use of forcewill lead to the realization of oucommon
objective- the immediate entib violence and the protection of civiliande are also concerned
that suchmeasures may have the unintended effect of exacerbating tensions on the ground and

causing mordarm than gootb the very same civilianse are committedo protecting. Many
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thoughtful commentatoisave noted thanimportant aspect of the popular moveniaritiorth
Africa and theMiddle Eastis their spontaneous, home-grown naturéVe also welcome the
inclusionin today’s resolution of operative paragraphs demandimgnmediate ceasefire and
a complete entb violence and all attacks against civilians, and stressing thetmegdnsify

efforts conduciveo the political reforms necessary for a peaceful and sustainable sdfdtion.

The ICJ,in a well-known passage froits Namibia and<osovo advisory opinions, also held that the
intent of theUN Security Council membeis importantin determining not only the binding effect

of a resolution but also whe bound!®?

Resolution 1970, acting under Chapter ®ithe Charter and taking measures under Article 41,
‘Demandsainimmediate endb the violence and calls for stefasfulfil the legitimate demands of the
population’. 12 This resolution using the terminology 6demand’ imposesan obligation upon
primarily Libyan authoritie$o stop the violence based on Article 41, which authorises measures short
of military interventionsuch as peace settlement and/or ceasefffegHowever, Resolution 1973
demands the employment of ceasefire, without specific refeten&sicle 41,in tandem withits
protective prerogative acting under Chapter &flthe Chartet8® This resolution indicates that the

aim of protection using the force must be folloveethe aim of conflict settlemen®

The fact that Article 4@f the Chapter VII notes that the measushall be without prejudicéo
the rights, claims, or position of the partiesncerned’ is particularly compatible with the
establishment of ceasefires, which primarily amtease hostilitie¥’ It is perhaps of significance
that the Article expressly states that the Security Councitavill take account of failure comply
with such provisionalmeasures’. 18 It is perceived thatjn practice, the demand for peaceful

settlemenby the UN ‘can be reinforced through the use of coeraivasures’.*®° In this contextjt
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is possibleto argue that the enforced coercive measures can be directed towards the procurements of

ceasefire and the consequent peaceful settlelffent.

Indeed, the peaceful settlement of disputegrounded oran idea of positive peace, meaning
strategy for peace over a medium or long-teemiod’. Hence, Article 2(3) refert® the concept of
‘justice’ for the legal validity of those settlement$since there will not be a perpetual or long-term
peaceif the settlement of a dispuie not based on justicén contrast, short-term or emergency
measures are deemidbe on the basis 6fhe practical maxim, grounded on negative pedpeace
beforejustice””.1’2 The Declaration on Culture of Peace recognisesjieate not onlyis the absence
of conflict, but also requires a positive, dynamic participatory process where digd@gyoouraged

and conflicts are solvdd a spirit of mutual understanding agsbperation’.13

It is presupposed that the role of Chapter VIl of the Chatsefrticle 42, would beo authorise
mandatego implement emergency measutesend the hostilities (negative peace). Sirfoace
hostilities have erupted, thei®no time to chart the causes of tlenflict’. Subsequently, once a
ceasefire has been established, following Article 41, the principle of peaceful settleitidetiture
moreprominently’ (positive peace)’* This interpretation also conforms with the formulation of R2P
providedin the 2005 Outcome Document, specifically the responsiditgactby peaceful means

and preparedness take collective measuré$.

Furthermorejn the case of NIACsit is possible that the Security Council becomesjuasi-
arbitraltribunal’ to settle a dispute peacefully between the pardidsast, therés no legal provision
to debar the Security Counéfl® This purportdo the argument of this article, that the applicatibn
the use of force must be directed towards the peaceful settlement, wlicbordance with the text
of the Chartercan better guarantee international peace and secastyhe main responsibility
delegatedo this organt’’ Thereforejn self-determination conflicts, suasthe case of Libya, the
negotiation for peace could have been the best legal option before the internatomainityin
orderto respect the principle of sovereignty awdon the basis of complementarity datskefficiency
benchmark. Thust is possibleto conclude that the aim of the resolution viagprotect Libyans
against the impending threat of their governniernhe short termin particular, the imminent threat
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of massacrén Benghazi, and, concomitantl{o find a peaceful solution that could provide further

protectionin the long term.

In this regard, three weeks after the intervention, the Libyan government acEeptedela’s
offer of mediatiort,’® and, later, the\.U’s offer.}’® However, both were firmly rejectdxy rebels since
they declared that they would not accept any ceasefire mediation proposals whiley#meléader
remainedin power.On 26 May, the Libyan government offeréd most advanced initiation o0&
ceasefire, offeringo talk to anti-government rebels, move towards a constitutional government and
compensate victims of the three-montflict’.*® Interestingly,Gaddafi’s name was absent from
this new offer of a ceasefire. The governmental officials Wweyeg to recast the despasa figure
who will not play a prominent roli@ thecountry’s affairs after the fightingtops’.*®* Also, theAU,
in several different rounds, attemptedapen the line of negotiation between the NTC and the Libyan
government, attemgthat were not taken seriously NATO states®2 Nonetheless, no one knows
whether Gaddafi would have respected the ceasefire or not. Hoveefediqw the text of Resolution
1973 andts R2P promise, NATO, on behalf of the international community and/oUkhéself,
should have given the chanmeboth sideso negotiate and end the confliét.

V. Conclusions

Military interventionin a conflictin which the following features exist remaias enigmaof
international law: (i) therés no consenty the host statéo cooperate o differentiate from
peacekeeping missions; (ii) thei® no occupation or trusteeship mandate; (iii) the government

alongside the other non-governmental paisesne of the perpetrators of international crimes. The
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case of Libya, although a high-profile omenow consideretb be a failed case of international law

and R2P since the international community saved Benghazi but lost Libya.

What was seemingly cleat the beginning was that the coercive meastiest be directed
exclusively’ towards the protection 6fivilians or civilian populatedreas’.18* As such, any objective
other than this constitut@s action taken outsidef the provisions of th&JN resolutiort®> and those
actionscanbe consideretb be the unilateral decisions takieythe intervening states and NATO.
Therefore, the military interventian Libya undermined the status of R2P and had perilous effect on
its international constituency. The Security Courits last resolution concerning the case of Libya,
i.e. Resolution 2376, while determininghe situationin Libya continuego constitute a thredb
international peace andcurity’, strongly emphasizes the role of UNSMidkanarbitral and peace-
brokering missiorto facilitate the settlement of Libyan conflf® This pertaingo the fact that the
international community must have put into effect this obligation of peaceful settlearbet before

the termination of the military intervention.

Indeed, 1, in anauthorised mandate, the internaibcommunity haso take the side of any of the
belligerentsto defend humanitarian values, suah approach could encourage the supported
belligerent party(iespo continue their non-protective behavioasjt is commonin all conflicts from
all sides. Thereforao fulfil its responsibility, the international community must consitisumandate
restrictivelyto encroach on the principle of sovereignty. This conclus@et against the backdrop
that the international community neddse a peace-frierlgl arbiter among partie$y the greatest
degree possible. Due the gross nature of violations from all sides, the arbiter needssider their
virtues and vices on equal terraejt is necessarto assess the violations from all parties and respond
to them with equityjf it helpsto promote the peace and stability that can provide proteictitre
long term. Also, the arbiter neettsimplementits protective mandate when people are endangered
by either of the partiem the conflict based oms own impartial humanitarian assessment.

The Security Councilin its resolutions before and after the collapse of Gaddafi, insisted on the
primary responsibilityof the Libyan authoritiego protect Libyans®’ In fact, the international
communityis a surrogge frameworkto replace provisionally sovereign states and, on the batie

principle of complementaritytp return the pursuit of R28® responsible statessthe primary duty
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bearers of this concept. Therefore, the facilitation of regime change and ctilabavith the failing
state situation are nat accord with R2P and the principles of international .

In sum, first,it is the primary responsibilitgf sovereign states protect their people. Second, the
coercive response of the Secui@yuncil to humanitarian conflicts needis maintain the principle
of sovereigntyat the same time. Third, regime chargga create a failing state situation that causes
more violence and atrocity. Fourthly, the international community requests the newly esdhlishe
crippling governmento protectits people, whichs not feasible. Finally, this could justify new ad
bellum ofre-interventionto save endangered people which again might facilitate the more violations
of ICL asthe new conflict goes on. Therefore, RaPa normative framework, neettsmove away
from the political semantics of governmental punishift a framework of peaceful settlement
within the existing international legal order, since only pezgestop and prevent the violation of
ICL in future.
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