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BREXIT AND AGRICULTURE: IMPLEMENTING A NEW LEGAL FRAMEWORK FOR

AGRICULTURAL SUPPORT

Michael Cardwell, Professor of Agricultural Law

University of Leeds*

Abstract

Brexit has the capacity to impact heavily on the agnral sector across the United
Kingdom in that it is a sector which has been both in receipthstantial expenditure under
the Common Agricultural Policy and subject to a patefrctlose regulatiorat European
Union level. This article will explore the legal ingdiions for post-Brexit agricultural
support, proceeding in three stages. First, there wilrbeutline of the current structure of
the sector, with particular reference to its diversity in terhphgsical landscape, operational
scale and legal foundations. Secondly, there will be g$son of emerging policy within
both central United Kingdom government and the devolved adrainists. In this context,
specific attention will directed to the likely extentfahding and the proposed drive towards
higher standards in environmental protection and animal welfare. il\edch case, account
will also be taken of specific implications which flowofn overarching World Trade
Organization rules. Thirdly, there will be consideratidrite potentially difficult issues
which arise as a result of agriculture being a devolvedematifferent policy imperatives
already becoming evident across the constituent partseotthited Kingdom. For the
present, the prospect is that a bespoke support regime wiNeuBrexit and, in this sense,
agricultural ‘exceptionalism’ will continue. However, the more precise form of such a
regime remains as yet work in progress and its realisatidinpresent considerable
challenges not only in political terms, but also by reasbthe complex legal geometry in
which World Trade Organization rules and the constitutiomghts of the devolved
administrations are weighty factors.
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1. INTRODUCTION

Brexit has the capacity to generate profound change foagheultural sector across the
United Kingdom (UK). Farmers will no longer be able to lookCtommon Agricultural
Policy (CAP) swport, with the extent and architecture of any future fundbiegominga
matter for domestic arrangementsAdmittedly, CAP expenditure now accounts for a
significantly lower proportion of the total European Union (EU)dmid39 per cent in 2015,
as opposed to 73 per cent in 198%ut there is evidence that it still makes a major
contribution to the financial stability of many UK farm&or example, in 2015 total support
provided over 30 per cent of agricultural factor incmeith the value of direct payments
subsequently increased 2016 by reason of post-referendum changes in the euro/sterling
exchange raté. At the same time, farmers will prima facie ceaséé subject to a wider
EU regulatory regime which impacts not only on primary prédo¢ but also across the
whole agri-food chain. And the importance of this regulategime may be judged by the
fact that many of those who have advocated leaving the dtd twanted lighter touch

governance for agriculture as an early dividend. Indeed, thstamnding that the National

* For their very helpful assistance in the writing of thiscdeti grateful thanks are extended to:
Professor Michael Dougan; Dr Ludivine Petetin; ProfessamaFSmith; and the Editor, who
was also most generous in accommodating recent developments.

1 Seeeg European Commission, CAP post-2013: Key Graphs & Figures - GraphPL:
Expenditure in the Total EU Expenditure (March 2017)
[https//ec.europa.eu/agriculture/sites/agriculture/filesfuagt-2013/graphs/graphl en.pdf

2 Seegeg bid, Graph 5: Share @&firect Payments and Total Subsidies in Agricultural Factor
Income (2011-15 Average) (March 2017)
[https://ec.europa.eu/agriculture/sites/agriculture/filesfmagt-2013/graphs/graph5_en.pdf

3 Department for Environment, Food and Rural Affairs (BBJ, Total Income from

Farming in the United Kingdom: First Estimate for 2016 (25 May 2017)

https//www. gov. uk/government/uploads/syste m/up loads/aitte nt data/file/615850/agriagc
counts-tiffstatsnotice-25may17.ppf
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Farmers’ Union (NFU) purposefully adopted an equivocal approach in the refaredebate

it regarded such EU legislation as a hindrance to campesst

This article will explore the legal implications for pddrexit agricultural suppoyt
although attention will also be directed to the wider ratguly regime, since a defining
feature of the CAP has been the increasing number of Eldatbhs relating to the
environment, animal welfare and food quality which farmers mustrebsas a prerequisite
to receipt of direct payments, witlery indication that such a system of ‘cross-compliance’
is likely to continue post-BrexitThe exploration of these legal implications will preden
three stages. First, there will be an outline of theeeurstructure of the sector, with
particular reference to its diversity in terms of physicati$cape, operational scale and legal
foundations. Secondly, there will be discussion of emergitigypwithin both central UK
government and the devolved administrations. In this ggréeecific attention will be
directed to the likely extent of funding and the proposed doweards higher standards in
environmental protection and animal welfarnd, in each case, this discussion will extend
to the international trade dimension, since it would seem to be accepted that post-Brexit
the UK will be an individual member of the World Trade @&mgation (WTO) and
individually subject to its rules, which are likely to hgwefound implications in terms of
not only tariffs on imports and exports, but also the degraghich the UK can support its
farmers. Thirdly, there will be consideration of the posdly difficult issues which arise as
a resit of agriculture being a devolved matter. The administrationslorthern Ireland,

Scotland and Wales have set out visions which diffeemnadly from those emanating from

4 NFU, EU Referendum: UK Farming’s Relationship with the EU (NFU, 2016), p 20
[https/Avww. nfuonline.com/assets/619P& may also be noted that the NFU Council in the
event resolvedthat on the balance of existing evidence available td pseaent, the
interests of farmers are best served by our continuing memngessthe European Unidn
NFU, ‘NFU Council Agrees Resolution on the EU Referendi8 May 2016)

https://www. nfuonline.com/news/e u-referendum/e u-refere ndews/nfu-council-agrees- |
resolution-on-thee ureferendum|
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Whitehall, a state of affairs which is consistent witht only the level of diversity already
indicated, but also earlier policies (such as on thavatibn of genetically modified crops).
Yet, questions may be raised as to the extent to which a truly ddadve ultural policy can

be implemented when, under the constitutional settlesndmsty powers in relation to, inter

alia, finrance and intentional trade currently remaasted in centraUK government.

Il. THE STRUCTURE OF UK AGRICULTURE

On a narrow interpretation, the agricultural sector inllkemay be regarded as a relatively
small component within the national economy. Its shdr&ross Value Added (GVA) in
2016 was less than 1 per cent, while the total labour famceommercial holdings was only
466,000 Ona broader interpretation, however, the agri-food sector in 2€dduated for a
total estimated Gross Value Added of £109 billion, some 6.6 @atr @f national GVA.
Further, it is an area of vigorous international trade: in 2016rexpbfood and drink for the
first time exceeded £20 billiohwith particular momentum in quality produce, although it
may also be noted that it is an area of systemic deficit ahdhth&rade gap in food, feed and
drink during the same year widsdhto £22.5 billion® Significantly from the viewpoint fo
post-Brexit trading relations, the bulk of both current impartd exports are to other EU
Member States, with those countries being the destinafio®6 per cent of exports of

sheepmeat and 93 per cent of exports of beef.

5 DEFRA et al, Agriculture in the United Kingdom 2016 (DEFRA et al, 2017), pp 13 and 19.
6 Ibid, p 11.

" Food and Drink Federation, UK Food and Drink Exports Break £20bn Barrier in 2016 (
February 201 https//www.fdf.org.uk/news.aspx?article=7745&newsindexpage=1

8 See note 5 above, p 11.

9 House of Lords European Union Commitee, Brexit: agriculturé& Rport of Session
2016-17) HL Paper 169, paras 22-24; and T Hind, Brexit: Implications for Agnieuk



https://www.fdf.org.uk/news.aspx?article=7745&newsindexpage=1

As indicated, beneath these overall figures there exgsificant disparities in the
structure of agriculture across the UKand three examples may be provided. First, the
variations in physical landscape prompt not only differemmé of land use, but also
different policy responses in terms of support for farmers. Byotdlustration, in Scotland
livestock production predominates, reflecting the fact thab{éX15) there were some 5.3
million hectares of land located on less-favoured aredirtgd, accounting for 86 per cent of
all agricultural land (including common grazing).Consistent with this, the livestock sector
in Scotland has enjoyed a proportionately high level ofvention less-favoured area
support schemes have received the greatest sums underottishSRural Development
Programme 2014-2020; and in Scotland alone there has beencspapport for beef and
sheep production (until 2015 the Scottish Beef Calf Schemdenaw the Scottish Suckler
Beef Support Scheme (Mainland and Islands) and the Scafiigdnd Sheep Support
Schemg!? By contrast, agri-environment-climate schemes haveeidrthe major plank of
the Rural Development Programme for England 2014-2020, these hapmgied relevance

in the uplands, but also enjoying currency in the lowldads.

Secondly, while the scale of holdings in the UK is ldngeEU standards, the overall
figures again mask regional variation&s of June 2016, the average area of all holdings was

80 hectares, but the average for Scotland was 109 heetamompared to only 41 hectares

Trade (Agriculture and Horticulture Development Board, 2017)

[http/mww.ahdb.org. uk/brexit/documents/S AOSBrexit26 Janl7.pdf

10 For a useful survey of these disparities, see, eg, V Gra\ay Rost-Brexit Policy in the
UK: a New Dawn? Agri-environment

https://www.york.ac. uk/media/yesi/re searchoutp uts/BrexitBeR 0 |
Environment%20 Brief.pdff

11 Scottish Government, Agricultural Land Use in Scotland (2016)

[http//www. gov.scot/ Topics/Statistics/Browse/Agricultdfs heries/agritopics/LandUseAll
12 See note 5 above, pp 72-73.

13 European Commission, Factsheet on 2014-2020 Rural Development Programme of
England (United Kingdom) (2017), Annex 1

https:/ec.europa.eu/agriculture/sites/agriculture/filealde velopme nt-2014-2020/country-
fles/uk/factsheet-england en.pdf



http://www.ahdb.org.uk/brexit/documents/SAOSBrexit26Jan17.pdf
https://www.york.ac.uk/media/yesi/researchoutputs/Brexit%20Agri-Environment%20Brief.pdf
https://www.york.ac.uk/media/yesi/researchoutputs/Brexit%20Agri-Environment%20Brief.pdf
http://www.gov.scot/Topics/Statistics/Browse/Agriculture-Fisheries/agritopics/LandUseAll
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https://ec.europa.eu/agriculture/sites/agriculture/files/rural-development-2014-2020/country-files/uk/factsheet-england_en.pdf

for Northern Ireland* On the other hand, this average for Scotland would seemedotréfé
amount of extensive grazing, as opposed to the presence of nunaggedsdale enterprises
and a further comparison which could therefore usefully be dveowid be that between the
relative net worth of farms. Taking figures for Englandnejothese reveal that in 2015-16
the average net worth across all farms had reached £1lliibnalthough again there was
considerable variation depending on farm type and locatiatly mixed, mainly owner

occupied farms being the most valualsle.

Thirdly, a fundamental consideration remains that agricailisra sector where the
legal foundations differ substantially by reason of pewkaving been devolved to the
Northern Ireland Assembly, the Scottish Parliament aed\@itional Assembly for Walés;
and, in tlis context, the broad extent of the devolved powers has receiveglsexgffirmation
from both the UK Supreme Court and the Court of Jusifcée European Union (CJEU).
Thus, the Supreme Court has held that the National AssemiWates was competent to
introduce a regime for the regulation of agricultural wagesWales, notwithstanding
argument by the Attorney General that in reality thgislation did not relate to agriculture,
but to employment and industrial relations (matters whichriad been devolved). And the

CJEU has confirmed that, in circumstances where thstitoional system of a Member

14 See note 5 above, p 17.
15 DEFRA, Balance Sheet Analysis and Farming Performance, England 2015/2016 (12
January 2017)

https://www. gov. uk/government/uploads/system/uploadsiattent data/file/582691 /fbs- |
balancesheetanalysis-12janl7.pdf

16 Under the Northern Ireland Act 1998, the Scotland Act 1998 ar@dbernment of Wales
Acts 1998 and 2006; and see also the Devolution Memorandum of Undergtand
Supplementary Agreements (2012). See more genetglly, Hunt, ‘Devolution’ in M
Dougan (ed), The UK After Brexit: Legal and Policy Challengese(ii'ss 2017) 35; and, for
discussion more closely directed to agricultural considemteg, A Ross et al, “The
Implementation of EU Environmental Law i Scotland’ (2009) 13 Edinburgh Law Review
224; and A Ross and H Nash, ‘European Union Environmental Law — Who Legislates for
Whom in a Devolved Great Britain?” [2009] Public Law 564.

17 Agricultural Sector (Wales) Bill- Reference by the Attorney General for England and
Wales [2014] UKSC 43, [2014] 1 WLR 2622.


https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/582691/fbs-balancesheetanalysis-12jan17.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/582691/fbs-balancesheetanalysis-12jan17.pdf

State provides devolved administrations with legislativemetence, this would not of itself
amount to discrimination contrary to Community lawhbse administrations were to impose
different criteria on the receipt of direct payments &ymers® Accordingly, as the law is
presently constituted, there is much scope for legislatiferentiation across the UK; and,
where EU law has granted discretion for regional imelstation, the devolved
administrations have shown themselves capable of putiimpgace regimes which depart
materially from that in Englané® Perhaps the clearest illustration would be provided by
their rural development programmes, each separately approvbd BEyiropean Commission.
But a sense of the direction of travel may also bargld from the recent decisiohy
Northern Ireland, Scotland and Wales (but not England) to ssélictions on the cultivation
of GMOs within their territories?® and a matter of some significance for post-Brexit
agricultural policy is that the decisions would seem to lsse® underpinned by a resolve to
celebrate a more environmentally-attuned approach to farminfpaddas stated at the time

by the Northern Ireland Environment Minister, ‘[w]e are perceived internationally to have a

18 The Queen (on the application of Horvath) v Secretary of State fordememnt, Food and
Rural Affairs, Case C-428/07, ECLIIEU.C:2009:458. More precisely, efarrim England

(but not Northern Ireland, Scotland or Wales) were obliged tered®bligations relating to
visible public rights of way as a condition for receipt of direct payments under the ‘cross-
compliance’ regime imposed by Article 5 of and Annex IV to Council Regulation (EC) No
1782/2003 [2003] OJ L270/1.

19 See, eg, C Burns et al, The EU Referendum and the UK Environment.: an Reyew.
How has EU Membership Affected the UK and What Might Change in the Event oé&oVot
Remain or Leave? (2016), p 39.

20 For the implementing legislation, see Directive 2001/18/E®eoBuropean Parliament
and of the Council [2001] OJ L106/1, Article 26b (as amended by Bxre(EU) 2015/412

of the European Parlament and of the Council [2015] OJ 68/1)fanthe demands of
Member States (and regions), see European Commissiomjctiass of Geographical Scope
of GMO Applications/Authorisations: Member States Demands and Outcomes
[https://ec.e uropa.eu/food/plant/gmo/authorisation/cultivation/agdizal scope eln See

also generally, eg, M Geelhoed, ‘Divided in Diversity: Reforming The EU’s

GMO Regmé (2016) 18 Cambridge Yearbook of European Legal Studies 20; and M Dobbs,
‘Attaining Subsidiarity-Based Multlevel Governance of Gealty Modified Cultivation?
(2016) 28(2) Journal of Environmental Law 245.



https://ec.europa.eu/food/plant/gmo/authorisation/cultivation/geographical_scope_en

clean and green image. | am concerned that the growi@d/ocrops, which | acknowledge

is controversial, could potentially damage that image

[l EMERGING AGRICULTURAL POLICIES
A. General

Following the 2016 membership referendum, the details of post-Bagkitultural policy
have not been swift to emerge. Indeed, at the NFU Gamderin February 2017, the then
Secretary of State for Environment, Andrea Leadsaimowledged that farmers were ‘still
looking for clarity on specific issuessuch as the future of direct payments, the prospects for
seasonal agricultural workers, and access to the singleetriarkname just a fewf? At a
broad level, nonetheless, there were soon indicatioaspoéference for free trade and for a
‘bonfire of regulations’. For example, she confirmed an intention to continue to magimis
trade with the EU, while at the same time making refexgathe ‘enormous opportunities

around the world’;?% ard she also sawhe opportunity to reduce ‘red tape’ as a prime post-

Brexit objective?*

21 BBC, ‘GM Crop-growing Banned in Northern Irelahd21 September 2015)
[http/Avww.bbc.co.uk/news/world-europe-343161/ee also, eg, Welsh Government,
Genetically Modified Organisms (2016)
http://gov.wales/topics/environmentcountryside/farmingandcgside /plantsseedsbiotechmo
logy/ge neticallymodifiedorganisms/?langseand see further, eg, J HufBloughing Their
Own Furrow: Subnational Regions and the Regulation of GM Crop Cultivation” (2012) 13
Cambridge Yearbook of European Legal Studies 135.

22 Rt Hon Andrea Leadsom MP, ‘Environment Secretary Speaks at NFU Conference’ (21
February 201 {https//www.gov.uk/government/speeches/environment-segrsp@aksat |
[nfu-conference

23 Rt Hon Angela Leadsom MWParmers’ Weekly (17 October 2016)

24 Rt Hon Angela Leadsom MPEnvironment Secretary Sets out Ambition for Food and
Farming Industry’ (4 January 2017)[https//www.gov.uk/government/speeches/environment-
[secretary-sets-out-ambitio n-for- food-and- farming-indg nd see also The Guardian,
‘Andrea Leadsom Promises Brexit Bonfire of Regulation foarmers’ (4 January 2017).



http://www.bbc.co.uk/news/world-europe-34316778
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https://www.gov.uk/government/speeches/environment-secretary-speaks-at-nfu-conference
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In addition, the outlines of future agricultural support reggntould be detected.
Consistent with earlier policy documenrtshowever, there was less than enthusiasm for the
continuation of direct payments to farmers on an areasbagth instead a growing
expectation that farmers would be required to earn readipheir support, looking to
alternative modelsuch as the provision of ‘public goods’ or ‘ecosystem services’.?® Even

before the referendum the Minister for Agriculture, Gedegstice, stated that:

[tthe UK has always made clear that we would lkeniove away from subsidies in
the long run. However, we recognise tti&tre is scope for using taxpayers’ money
to pay farmers for public goods that the market otherwiseld not reward, such as
protecting the natural environment, supporting biodiversity andowipg animal

welfare2?

And such sentiments have been echoed thereafter. Axtled Farming Conference on 4
January 2017, the same Minister for Agriculture affirmed that fundimgidvemain in place
but in exchange for the provision of ecosystem servioggilier with support for insurance
and productivity)2® and it was his view before the House of Lords European UBiengy

and Environment Sub-Committethat ‘rewarding farmers for what they do for the

25 See, eg, United Kingdom Treasury and DEFRA, A Vision for the Commaoutyiral
Policy (London, 2005).

26 On the provision of ‘public goods’ in the agricultural context, see, eg, T Cooper et al, The
Provision of Public Goods Through Agriculture in the European Union (Institute for
European Environmental Policy, 2009); and, on the provision of ‘ecosystem services’
generally, see the Milennium Ecosystem Assessment (2005)

[http/Amww. mille nniumassessment.org/en/Index-2.HtrSlee also generally, eg, C Potter,
‘Agricultural Multifunctionality, Working Lands and Public Goodontested Models of
Agri-environmental Governance under the CAPJA McMahon and MN Cardwell (eds),
Research Handbook on EU Agriculture Law (Edward Elgar, 2015) 113.

27 House of Commons Written Answer 221523 (27 January 2015). See also, egoHous
Commons Briefing Paper Number 07213, Exiting the EU: Impact in Key Ui€yParleas
(12 February 2016) pp 53-55.

28 ‘Farm Subsidy System to be Overhauled Post-Brexit, Says Eustice’

https//www.ofc.org. uk/insights/farm-subsidy-systémrbe-overhauled-post-brexit-says- |

eustice]



http://www.millenniumassessment.org/en/Index-2.html
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environment was ‘a legitimate aim of public policy?® Similarly, the Government response
to the Report of that Committeeiterated that ‘[a] new agri-environment system which
encompasses a broad range of the public goods deliveredrbfaromers, such as our

treasured countryside and landscape is a priority’.30

More recently, policy objectives would seem to be coalescing drohenreceipt by
farmers of support for the promotion of high levels of envinental protection and at least
one further ‘public good’, namely animal welfare.3! In particular, the new Secretary of State
for Environment, Michael Goveannounced that, ‘alongside encouraging greater bio-
diversity and the way in which farmers manage their lantsol @ant to see higher standards
across the board of animal welfare’, with both these being seen as integral to the generation
of a ‘Green Brexit’.3? Indeed, this ‘race to the top’ is arguably developing as a defining
feature of future UK agricultural policy, although ther@uld also appear to be certain
headwinds which such an approach will face. In particatancerns have been forcefully
expressed that it would be difficult to maintain high environt@meand animal welfare
standards in the event of an influx of cheaper imports prodiacdalver specification3?
And these concerns were heightened following a less than equregaztion of the prospect

of imports of chlorine-washed chicken by the Secretary of iataternational Trade, Liam

29 See House of Lords European Union Committee note 9 above, para 223.

39 http//www.parliament. uk/docume nts/lord s-co mmitte es/e wggRe nvironme nt- |
[subcommittee/Brexit-agriculture/ Gov-response-Brexit-Ag|pdf

31 Although the scope of ‘public goods’ delivered by agriculture may remain contested, there
is evident consensus that both high environmental and laneiare standards so qualify:
for a comprehensive discussion of this aspect, see Orgamidati Economic Co-operation
and Development (OECD), Multifunctionality: Towards an Analyticedirework (OECD,
2001).

32 Rt Hon Michael Gove MP, The Unfrozen Momerielivering a Green Brexit (21 July
2017)https//www. gov. uk/government/speeches/the-unfroze n- modelivering-a-green- |
brexit
33 See, eg, House of Lords European Union Committee note 9 abovelparas3.
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Fox34 That having been said, central UK government would, for teeept, seem to be
stopping short of a more purely ‘public goods’ model as championed by their adviser,
Professor Dieter Helm. More precisely, he has advochtgdhe use of public funds on the
purchase ofpublic goods, directly contracted through public bodiesto be preferred to the
maintenance of existing levels of subvention (evefodus is shifted from the decoupled
income support to the environment); and, while he has beentb&afarmers may be well
placed to secure these direct contracts, he has alscecanoed that others may participate
in this ‘market’.3> Such a regime would, however, give rise to novel challengesnty in
terms of theidentification of the ‘public good’, but also in terms of policy implementation

and evaluatioR®

At the same time, as a perhaps inevitable consequence of thitutioms | settlement,
early indications of policy have revealed potential items between central UK government
and the devolved administrations, with the architecddireypport regimes again to the fore.
By way of illustration, at the Oxford Farming Conference on 4 January 26.K]itister for
Agriculture made reference to a ‘UK framework’, while alsoemphasising that ‘[w]e need to
work in cooperation wit the devolved administrations’ - although this was not sufficient to

prevent rejoindeby the Welsh Assembly Agriculture Minister that ‘[t]he frameworks have to

34 The Guardian‘Media is “Obsessed with Chlorine-washed Chicken, Says Liam F4
July 2017).
35D Helm, British Agricultural Policy after BREXIT: Natur@apital Network-Paper 5 (1

September 201Mttp//www.dieterhelm.co.uk/assets/secure/docume nts /B dri
Policy-after-BREXIT.pdf| For further criticism of the agricultural support systeyn

Professor Helm, see BBC, ‘Government Adviser Urges Review of Farmers’ Tax
Breaks’ (29 July 2017)[http/Avww.bbc.co.uk/news/uk-politics-40760%/14dnd, for further

advocacy of a ‘public goods’ model, see Tim Breitmeyer, Deputy President, Country Land
and Business Association, Oral Evidence to the House of Eandgean Union Energy and
Environment Sub-Committee (1 February 2017)

http:/data.parliament. uk/writte ne vide nce/committeee vidsmucée vide ncedocument/eu-

energy-and-environment-subcommittee/brexit-agriculturg46876. html

36 See, eg, A Burrell, ‘Evaluating Policies for Delivering Agri-environmental Public Goods’
in OECD, Evaluation of Agri-environmental Policies: Selected Methodmddssues and
Case Studies (OECD, 2012) 49.
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be based on agreement between the UK government and dewe@iens and that ‘[t]his
isn't a rewinding back from devolutiod’” In addition, it is of note that the devolved
administrations have in general been swifter than deldifagovernment to provide a vision
for agriculture post-Brexitagain by way of illustration, in January 2017 the Welsh
Government issued its White Pap&dcuring Wales’ Future, in which farming was accorded
high priority, with appeal not only to the need to support the tndubut also to the
preservation of languages, culture and traditions, whichseveral interpretations are

regardedas ‘public goods’.38

B. Extent of Funding

As indicated, the CAP accounts for just less than 40 per cent &titmudget; and, in terms
of expenditure specifically in the UK, the total figure fte tEU 2016 financial year was
€3,927 million. Of those£3,927 million, the substantial majorit¥3,121 million) was
devoted to ‘Pillar I’ measures (direct payments and market support), ‘Pillar II’ measures
(rural development) receiving onh€806 million, including national co-financing.
Significantly, the Basic Payment Scheme, paid on an arela bad understood to be
decoupled from production, accounted for as much as £2,568 miilli20163° And it may
be re-iterated that, with particular relevance to ruralet@ment measures, there were

material differences between the constituent parts of the UK, the focus of expenditure in

37 ‘Farm Subsidy System to be Overhauled P@stxit, Says Eustice’

https://www.ofc.org. uk/insights/farm-sub sidy-systémrbe-overhauled-post-brexit-says- |
eustice]

38 Welsh GovernmentSecuring Wales’ Future (Welsh Government, 2017), p 21. See also,
eg, J Hunt and R Minto, ‘So, What About This “All UK Brexit”?’ (30 March 2017)
[http://ukande u. ac. uk/so-what-about-thisadHore xit/,|

39 For these figures, see note 5 above, pp 73 and 77.
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England being on agri-environment schemes, as opposed to, for exanport for less-

favoured areas in Scotland.

The continuation of this level of support post-Brexit woulgtinctively have
appeared vulnerable. As noted, an antipathy to direct paymentsRillae! was evident in
earlier policy documents: thus, in A Vision for the Common Agtigall Policy issued in
2005, it was stated that ‘EU spending on agriculture would be based on the current Pillar II
and would support these objectives as appropriate, allowing @ewmisle reduction in total
spendig by the EU on agriculture and bringing this into line with other sectors’.%? Further,
the UK has not historically shown a great appetite fdaPll measures which have required
co-financing by the Member Stat&t Nevertheless, early comfort as to future fundirapw
given in a letter from the Chief Secretary to the TreasuryadSecretary of State for Exiting
the European Union. This comfort extended to overall levelsxpénditure, while also
intimating that the legislative framework would, in princjplemain relatively unchanged,

the exact wording being as follows:

The Treasury will therefore reassure the agriculturatosethat it will receive the
same level of funding that it would have received underrFlillaf CAP until end of
the Multiannual Financial Framework in 2020, alongside consideringgtiens for
long-term reform beyond that point. The government will kwailosely with
stakeholders to ensure that funding in the period immediatelyeaditeis used to help
the agricultural sector transition effectively to a ndemestic policy framework.

These funds will be allocated using the principles of CARPL, and we will of

40 See note 25 above, p 16.

41 For the 2015 statistics, see European Parlament, The Common Agat&licy in
Figures, Table V

[http//mww.europarl.europa.e u/atyourservice/en/displayFtu. fttnid2FTU 5.2.10.htm|
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course consider the opportunities post exit for making any shont4itmprovements

to the way the system operates once we cease to be boundrble&tf

Subsequently, reassurances have become even more egpanddast as to future horizon
for the maintenance of a support regime and its scale. Mailyothere was a commitment
in the Conservative Party Election Manifesgiat ‘we will continue to commit the same cash
total in funds for farm support until the end of the parliament’;43 and this was re-affirmed in
the Agreement between the Conservative and Unionist Padtythee De mocratic Unionist
Party (DUP)following the June 2017 General Election, with express recognition of ‘the
importance of the agriculture sector to Northern Irelamtithe opportunities for growth that
exist’: indeed, the Agreement went so far as to idemtgiyculture as ‘a critical policy area
during the EU exit negotiations’.#* Accordingly, it could perhaps be argued that a side-wind
of the 2017 General Election, and the consequent reliande ddavernment on the DUP
has been significantly to prioritise agriculture within gestBrexit landscape.On the other
hand, a structural change in terms of agricultural expemdwill be that, subject to the
reassurances mentioned above, budgetary decisions will askzeromlade on an annual basis,
farmers no longer being able to rely on the extended Elgrgnoming period (with the
present period running from 2014 to 202@nd it may further be observed that neither the
Conservative Party Election Manifesto nor the Agredrbetween the Conservatives and the

DUP maa@ mention of continued allocation ‘using the principles of CAP Pilar’.1

42

https://www. gov. uk/government/uploads/syste m/uploadsiattent data/file/545767/CST| |
etter to SoS for DEXEU August 2016.PDF

43 Forward Together: Our Plan for a Stronger Britain and a Prosperous Fuhee
Conservative and Unionist Party Manifesto 2017, p 26
[https://www.conservatives.com/manifegto

44 https//www. goVv. uk/governme nt/p ub licatio ns/co nserexiind-dup-agree me nt-antt-
government- financial-support- for-northern-ireland/agne at-betwee n-the-conservative-amnd-
unionist-party-and-the-democratic-unio nist-party-on-supportter€go vernmat- in- |

parliame nt]
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Over and above any such political decisions within the Wisleration must also
be given to the WTO legislative framework which has tgeacity to restrain overall levels
of funding to farmers. More specifically, the Uruguay Round Agreement on Agriculture
(URAA) continues to impose ceilings on the provisiondfmestic suppottwith each WTO
member obliged to maintain trade-distorting (Amber Box) doicesipport within the Total
Aggregate Measurement of Support as determined by reéerémctheir respective
schedules?® and, in this context, three aspects may be highlighted. Fiestyetlevant
schedule is currently in the name of the EU, without anyndtsthare in the name of the UK.
Secondly, there would not seem to be clear rules as to leoWikhas an individual member
of the WTO post-Brexit, might establish its own schedBleSince UK domestic support at
the time of the URAA contributed to the permitted ouerdBase Total Aggregate
Measurement of Supporor the EU, there is an argument that the UK should b#esnto
the ‘return’ of that contribution.#’ On the other hand, practical difficulties have been
identified as to how the precise calculation should be madkiding problems in obtaining
historic data®® Such historic hurdles would be circumvented if the UK emieént were
instead determined, as suggested by Bartels, by regetentK receipts from the CAP,

‘calculated as a ratio of UK:EU CAP payments (over a representative period of three years)

45 For an explanation of schedules and on the URAA, genesally, eg, JA McMahon, The
WTO Agreement on Agriculture: a Commentary (Oxford UniversitgsBr2006).

46 For cogent discussion of this issue, see, eg, L Baffiis, UK’s status in the WTO after
Brexit’ (23 September 2016)[https//papers.ssrn.com/sol3/Papers.cfm?abstract id=2841747
L Brink, ‘UK Brexit and WTO farm support limits’ (13 July 2016)http://capreform.eu/uk-
[brexit-and-wto-farm-support-limity/ A Matthews, ‘Establishing the UK’s non-exempt limit
on agricultural support after Brexit’ (29 January 2017)|http://capreform.eu/establishing-the{
[uks-non-exempt-limit-on-agricultural-support-after-brekiahd House of Lords European
Union Committee note 9 above, paras 58-69.

47 The position would seem less complex if the UK had become d#&teBiate of the EU
after the conclusion of the URAA: in which regard, s&g,the specific increase in Total
Aggregate Measurement of Support notified by the EU conseqp®n the accession of
Bulgaria: WTO, G/AG/N/EU/26 (2 November 2015) Notification afrbestic Support by the
European Union for the 2012/2013 Marketingay.

48 See Brink note 46 above.
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applied to the EU’s total subsidy commitments’.#? A consequence, however, would seem to
be an entitlement adversely affected by low levels gfeediture on rural development
measures over the representative period, but calculatictheobasis of current figures has
also been foreseen by the Minister for Agriculturpowegarded the logical approach tode
UK entitlement‘based on our allocation of the CAP budgét Besides, he also foresaw this
to be no more than the exercise of ‘a process of technical rectification’ for WTO purpose8!
notwithstanding the possibility that certification of tlewschedules of the UK (and the EU)
might yet be required from other WTO members, and that sediffication might not be

forthcoming®2

Thirdly, if the UK were to fail to secure a schedule orever become entitled ta
schedule which permitted only low levels of domestic supporeffeets would be mitigated
to the extent that subsidies to farmers were deliveredighroneasures which were exempt
under the URAA. In this regard, specific attention may be paid to: de nisngupport; Blue
Box support; and Green Box support. It is provided that teeientioned falls outside the
calculation by a WTO member of its current levels ofndstic support, but the de minimis
threshold are not set high for developed country members, such as the UKirioabe, any
product-specific domestic support must not exceed 5 per cent of theatlia of production

of a basic agricultural product during the relevant yeay any non-product-specific

49 See Bartels note 46 above, pp 11-12.

50 Rt Hon George Eustice MP, Oral Evidence to the House of lBudspean Union Energy
and Environment Sub-Committee (8 March 2017), Q 84

http://data.parliame nt. uk/writte nevide nce/committeee vidsmcée vide ncedocume nt/e u-

energy-and-environment-subcommittee/bre xit-agriculturg4A8840. htmi

51 Ibid.

52 Such concerns were expressed by the House of Lords Europesn Htergy and
Environment Committee: see note 9 above, para 69; and the inlter@ptexities of
modifications of WTO commitments have again been illiteti aby the recent decision of the
Panel in BJ — Poultry Meat (China) (WT/DS492/R) (28 March 2017) (relating to EU
modifications of tariff concessions in respect of cenminitry meat products).
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domestic support must not exceed 5 per cent of total agricyttadliction®>® Nevertheless,

this exemption would seem to offer some scope for potentiedlyetdistorting measures
including measures which have the capacity to boost prodik&ioBy contrast, support
would only be exempt within the Blue Boxhere direct payments were made ‘under a
production-limiting programnie®® as under earlier set-aside schemes and livestock quota
schemes. For that reason, the Blue Box exemption waatléit easily with a key purpose
identified for the Agriculture Bill to implement Brexit, namely to ‘[sJupport our farmers to
compete domestically and on the global market, allowing wadw more, sell more and
export more great British fooef.indeed, in the Conservative Party Election Manifesto there

was expresadvocacy of a new framework ‘for supporting food production’.>’

In consequence, the greatest opportunity to secure WTO cditigatfor UK
domestic support post-Brexit is likely to be Green Box exemptinder Annex 2 to the
URAA. All Green Box measurasust meet the ‘fundamental requirement’ of having ‘no, or
at most minimal, traddistorting effects or effects on production’; and, accordingly, all such
measures must meet tWiasic criteria’, together with policy-specific criteria and conditions,

the ‘basic criteria’ being as follows:

53 URAA, Article 6.4(a). In the case of developing country members, the threshold isr10 pe
cent; and, in the case of least-developed country members, ishno requirement to

undertake domestic support reduction commitments.

54 SeeA Matthews, ‘Establishing the UK’s Non-exempt Limit on Agricultural Support After
Brexit’ (29 January 2017)|http7//capreform.eu/establishing-the-uks- non-exe mpt- limit-on |
|agricultural-support-after-brexit/, last accessed on

55 URAA, Article 6.5.

56 The Queen’s Speech and Associated Background Briefing, on the Occasion of the Opening

of Parliament on Wednesday 21 June 2017, p 23

https://www. gov. uk/government/uploads/syste m/uploadsiatiient data/file/620838/Queen
s speech 2017 background noteslpdf

57 Forward Together: Our Plan for a Stronger Britain and a Prosperous Fufhee
Conservative and Unionist Party Manifesto 2017, p 26
[https/Avww.conservatives.com/manifegto
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(@) the support in question shall be provided through a py#fiaded government
programme (including government revenue foregone) not involvengs fers from

consumers; and

(b) the support in question shall not have the efédcproviding price support to

producers$3

For the present, the vast majority of support under the 8Alderstood to be Green Box
exempt by reason ats conforming to bothhe ‘basic criteria’ and the policy-specific criteria
and conditions governingdecoupled income support’.®® As early as 2011 the European
Commissionaffirmed that ‘[tjoday more than 90% of direct payments are decoupled and
qualify for WTO green box (with no or limited trade distogt effects);° and, inits latest
notification to the WTO (relating to the 2013/2014 marketingr)yethe EU declared total
Green Box suppormf €68,697.8 million, in respect of which sor81,845.4 million were
attributable to decoupled income support, as opposed to totaldistdeting support,
counting towards the Current Aggregate Measurement of Support,ycdd®8r1.7 milliont!

In consequence, if the UK does refocus agricultural suppoth@rmelivery of ecosystem
services and higher standardg environmental protection and animal welfare, then there
would be a demonstrable shift away from current reliaseedecoupled income support

payable to farmers on the basis of the number of lectahich they farm, with recourse

58 URAA, Annex 2, para 1.

59 |bid, Annex 2, para 6.

60 European Commission, Commission Staff Working Documentpact Assessment:
Common Agricultural Policy Towards 2020, SWD (2011) 1153, p 32.

61 WTO, G/AG/N/EU/34, 8 February 2017. That having been said, anr¢leheoubt
remains as to whether the Single Farm Payment (andheoBasic Payment and the
Greening Payment) do indeed qualify as ‘decoupled income support’: see, eg, A Swinbank
and R Tranter, ‘Decoupling EU farm Support: Does the New Single Payment Scheme Fit
within the Green Box?’ (2005) 6 The Estey Centre Journal of International Law and Trade
Policy 47; andF Smith, ‘Mind the Gap: “Greening” Direct Payments and the World Trade
Organization’ in McMahon and Cardwell note 26 above, 412.



instead had to different Green Box policy-specific ciatemd conditions; and compatibility

with these different policy-specific criteria and conditiondi be addressed belof¥.

C. Environmental Protection and Animal Welfare

As has been seen, current central UK government preéermrerms of agricultural support
post-Brexit would appear increasingly directed towards the piomatf high levels of
environmental protection and high standards of animal welfémethis respect, it may be
considered to continue longstanding traditions: as highlightetha House of Commons
Research Paper, Leaving the Bht UK enjoys ‘a heritage’ in habitats protection,®2 while a
leading role in policy development is perhaps even moreopirmed in the area of animal
welfare. For example, the UK banned the use of closely-condioedstalls in the pig sector
as from 1 January 1999, whereas it was not until 1 January 2013 that lsac was imposed
by EU legislation, and then only partiaf* Further, the UK has been the source of (in the
event, unsuccessful) attempts before the CJEU to bolstedastis of animal welfare on

export8® and a notable feature of the Conservative Party Efediélanifesto was that it

62 See Section lil, C below.

63 House of Commons Library, Leaving the EU, Research Paper 13/42 (2013) p &@. For
discussion of this aspect, see, eg, CP Rodgers, The Law of Katiiservation (Oxford
University Press, 2013).

64 For the relevant legislation, see respectively: the Veelid Pig Regulations 1991 Sl 1991
No 1477; and Council Directive 2008/120/EC [2008] OJ L47{5nay, however, also be
noted that UK was not the first of the current MembeteSti ban sow stalls (Sweden
having largely done so since 1988): see generally, eg, Compasadarld Farming, The
Welfare of Europe’s Sows in Close Confinement Stalls (2000)

https://www.ciwf.org. uk/media/3818886/welfacd-e uropes-sowsi-close-confinement- |
stalls.pdf|

65 See The Queen v Ministry of Agriculture, Fisheries and Food, ex parteyHeamthas
(Ireland), Case C-5/94, ECLIIEU:C:1996:205 (export of ive sheepams and The Queen
v Minister of Agriculture, Fisheries and Food, ex parte Compassion in Warleifg , Case
C-1/96, ECLIEEU:C:1998:113 (veal cratesjee also generally, eg, M Dougan, ‘Minimum
Harmonization and the Internal Market’ (2000) 37 Common Market Law Review 853.



https://www.ciwf.org.uk/media/3818886/welfare-of-europes-sows-in-close-confinement-stalls.pdf
https://www.ciwf.org.uk/media/3818886/welfare-of-europes-sows-in-close-confinement-stalls.pdf

regarded as a post-Brexit diwidl the ability to ‘take early steps to control the export of live

farm animals for slaughter’.56

That having been said, it must also be recognised that tref ageicultural support
mechanisms to promote both environmental and animal weltarlasds has already
become embedded in the EU regulatory framework for the CRhe case of Pillar I, as
indicated, the cross-compliance regime now extends to caveange of statutory
management requirements under, inter alia, the Nitratextivie, the Wild Birds Directive,
the Habitats Directive and the EU legislation providing mimmstandards for the protection
of calves and of pigs, while farmers must also observengeraf standards for good
agricultural and environmental condition established somal level relating to, inter alja
environment, climate change and animal welfdreMoreover, since the 2013 CAP reforms,
farmers are now subject to obligations which go beyondseommpliance in order to secure
receipt ofthe ‘Greening Payment’ for agricultural practices beneficial for the climate are th
environmei, this payment accounting for 30 per cent of the national envédoeillar |
direct payments of each Member St&teMore precisely, they must observe rules relating to

crop diversification, permanent grassland &ublogical focus areg$® and a matter of note

86 Forward Together: Our Plan for a Stronger Britain and a Prosperous Fukhee
Conservative and Unionist Party Manifesto 2017, p 26
[https//www.conservatives.com/manifeto

67 Regulation (EU) No 1306/2013 of the European Parliament and @fdbecil [2013] OJ
L347/549, Article 93 and Annex Il. On cross-compliance generaly, esg D Bianchi,

‘Cross Compliance: the New Frontier Branting Subsidies to the Agricultural Sector in the
European Union’ (2007) 19 Georgetown International Environmental Law Review 817; and
European Court of Auditors, Special Report No 8/2008: Is Cross ComphamnEéective
Policy? (European Court of Auditors, Luxembourg, 2008).

68 Regulation (EU) No 1307/2013 of the European Parliament and Gfahecil [2013] OJ
L347/608, Articles 43-47.

69 For recent reviews by the European Commission of the®fiof these measures, see
European Commission, Commission Staff Working Documdreview of Greening After
One Year, SWD (2016) 218; and European Commission, Report from thei€som to the
European Parliament and to the Council on the Implementation of the EcologicalAreaus
Obligation under the Green Direct Payment Scheme, COM (2017) 152.
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Is that the detailed provisions in respect of crop @ifieation rules were singled out as an

early target for repeal post-Brei.

Further, specific support for the environment has long beaifable under the Pillar
II. Thus, the current regime includes within its six priorities faral development the
promotion of animal welfare and ‘restoring, preserving and enhancing ecosystems related to
agriculture and forestty'! with three specific measures which fall within theeattategory
being: agri-environment-climate schemes; organic farmingnsesieand Natura 2000 and
Water Framework Directive paymentd. Importantly, all these three measures are
understood to go above and beyond the baseline of good agricultacaicgrwhich is
inherent in cross-compliance obligations, with expressipion also to prevent farmers
receiving funding for the same actions under both the Greeniggné?d and rural
development regimé& On the other hand, it may be noted that the 2013 CAP reforms did not

see any substantial advances in terms of elevatingalanmffare standards.

Accordingly, the current CAP legislative framework deliveringmt to farmers does
contain a considerable range of measures addressing conicerrslation to both
environmental protection and animal welfare. Yet thereaias a real sense that scheme
design could be materially improved post-Brexit and that, irqudat, the detailed rules of

agri-environmental regimes could be tailored more effectiefonditions pertaining within

70 Rt Hon Angela Leadsom MPEnvironment Secretary Sets Out Ambition for Food and
Farming Industry’ (4 January 2017)|https/Awww.gov. uk/government/speeches/environment-
[secretary-sets-out-ambitio n-for- food-and- farming- incyistr

"1 Regulation (EU) No 1305/2013 of the European Parliament and Gfahacil [2013] OJ
L347/487, Article 5.

2 |bid, Articles 28-30. For general discussion of rural developméthin the context of the
2013 CAP reforms, see, egDdyer, ‘Transformation for Sustainable Agriculture: What
Role for the 8cond Pillar of CAP?’ (2013) 2(1) Bio-based and Applied Econorsi29.

73 Regulation (EU) No 1305/2013 of the European Parliament and Gfahecil [2013] OJ
L347/487, Article 28(3) and (6); Article 29(2) and (4); and Article 30@) and (4).

74D Ryland, ‘Animal Welfare in the Reformed Common Agricultural Policy: Wherefore Art
Thou?’ (2015) 17(1) Environmental Law Review 22.



https://www.gov.uk/government/speeches/environment-secretary-sets-out-ambition-for-food-and-farming-industry
https://www.gov.uk/government/speeches/environment-secretary-sets-out-ambition-for-food-and-farming-industry

the UK, while there is alsostrong perception that the UK enjoys ‘thought leadership’ in this
area’> Indeed, before the House of Lords European Union Energy andoBmént Sub-
Committee, Professor lan Hodge declared that do not really need an agricultural policy;
we need an ecosystem services pdliegding that ‘[w]e need to set out thinking that our aim
should be to deliver the maximum social value from ruradl leather than to recreate an
agricultural policy.’® In addition, studies into the current CAP regime hawealed scope
for more responsive measureSor example, Hart et al have identified as one possiliiigy
re-design of the CAPas a single integrated set of measures structured eneal thierarchy
since this‘would provide considerable opportunities to look at agricultural lana more
integrated way than has been the case to date and puoseesustainable management in a
synergistic and streamlined way, whilst giving due weight tageted approacheg’
Moreover, such an initiative would offer the opportunity to builson experience with
‘hierarchy’ regimes already gained in England under the earlier Envinotaingtewardship
Scheme (with its entry level and higher level) and theresit Countryside Stewardship
Scheme (with its mid-tier and higher tier). On the other hdwdmbre targeted the approach,
the greater is likely to be the administrative burden, whichmoagit easily with perceptions

that Brexit wil generate a lighter-touch regulatonyi@nment.

5 See, eg, United Kingdom Government, Review of the Balance of Genges between the
United Kingdom and the European Union: Agriculture (United Kingdom Government, 2014)
para 2.58.

76 See House of Lords European Union Commitee note 9 above, para 22%.eBal have
gone further, advocating that ideally the CAP should be replaced by a ‘Common Sustainable
Food Policy’ or ‘Common Food Policy’: Does the CAP Still Fit?, Food Research
Colaboration Policy Brief (Food Research Collaboration, London, 2016)
[http//foodresearch.orqg. uk/does-ttap still-fit/ .|

77 Hart et al, Learning the Lessons of the Greening of the CAP (Indtititéuropean
Environmental Policy, London, 2016), pp 35 and 58. See also A MatttiélesFuture of
Direct Payments’ in A Matthews et al, Research for Agri-Committe€EAP Reform P ost-
2020 Challenges in Agriculture: Workshop Documentation (European Parliament
Directorate-General for Internal Policies - Policy Dépant B: Structural and Cohesion
Policies, Brussels, 2016), 3, pp 65-80.
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What would seem clear, in any event, is that post-Brexitythewill not be obliged to
observe EU rules which dictate the proportion of expenditume respectively, direct
payments under Pillar | and rural development under RillarThis will allow funding to
flow towards more specific environmental protection and ahnimelfare measures,
effectively privileging what are currdyt‘Pillar 11-type’ measures, but at the expense of pre-
existing entitement to the area-based Basic Farm PaymenGesening Payment.An
important question, therefore, will be whether the more tadgatasures will be available to
all farmers, who might otherwise face the loss oflaPill direct payments without
compensatory access to alternative support. And, in thiex® it is also interesting to note
that such redirection of funding could in fact be regardednasxtension of developing EU
policy, in that for some time Member States and thegiores have been able to transéer

proportion of funds from Pillar | to Pilar T8

Further, when implementing the 2013 CAP reforms, the coestifparts of the UK took
divergent approachesAlthough all opted for transfers from Pillar | to Pillay they have
done so in different proportions (the maximum proportion pgechibeing 15 per cent). In
England, the initial decision was to make a 12 per cent tramgférthis percentage being in
large part determined by the demand for funds for agri-enviemtahscheme® In Wales,
the preferred option was an immediate transfer of the maxitduper cent, on the basis that
the rural development regime in Wales providessential business support for farming
through advice, training and through agri-environment scheanesthat ‘[1]t supports rural

businesses and communities and it is to be developed as a tool forgfamdithe wider rural

8 For the current EU legislation, see Regulation (EU)LBI@7/2013 of the European
Parliament and of the Council [2013] OJ L347/608, Article 14 (wlaéso, however, for the
first time permits ‘reverse transfer’ from Pillar II to Pillar I).

79 DEFRA, Consultation on the Implementation of CAP Reform in England: Summary of
Responses and Government Response - December 2013 (DEFRA, 2013), péra8 érid
6.50-6.54.



economy.8% By contrast, in Scotland, the transfer was limited to 9.5 qeet, a rate
considered to strike ‘the right balance of support for our farmers and rural dewedop,3!
while in Northern Ireland there was no transfer at all, albeitlgan of a procedural erfor.
Accordingly, there is again evidence that funding levelsialdel to be driven by a range of
regional priorities, with the emphasis on agri-environniesghemes being the greatest in
England; and thisvould also suggest that a ‘one size fits all” approach to the implementation

of an ecosystems services model may not prove particuldirjctive to the devolved

administrations, as wil be explored further below.

In addition to overall levels of domestic support, WTO rulesy also constrain the
ability to use subventions specifically to promote higls¢andards of environmental
protection and animal welfare. Under paragraph 12 of AnnextBe URAA, exemption is
conferred oripayments under environmental programmes’, but the detailed rules would seem
to limit these to more targeted measures (as opposed to those which are ‘broad but shallow”),
since eligibility is dependent upon participation in ‘a clearly-defined government
environmental or conservation programimeesides, the extent to which such payments can
operate to transfer resources to farmers may be affected by the requirement that ‘[t]he amount
of payment shall be limited to the extra costs or loss @nminvolved in complying with
the government programme® In consequence, there is arguably little scope to provide a
incentive element; and it is of note that the EU legisfatio longer provides such an element

in the case of agri-environment-climate payments, notvaitisshg that this had once been

80 Welsh Government The Common Agricultural Policy Reform - Difegyments to
Farmers: Decisions January 2014 (Welsh Government, 2014), p 12.

81 Scottish Government Press Reled$®AP Transfer Set at 9.5 Per Ce(t8 December
2013)https:/news. gov.scot/news/cap-transferaed5-per-cent

82 An initial transfer of 7 per cent was proposed, but this suasessfully chalenged in
Minister of Finance and Personnel’s Application [2013] NIQB 137.

83 See, eg, National Assembly for Waleimate Change, Environment and Rural Affairs
Committee, The Future of Land Management in Wales (Cardiff, 2017), paras 104-105.
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available in the case of agri-environment payméhtd-urther, Annex 2 does not as yet
contain a bespoke exemption for animal welfare payments, netaiitthing efforts on the
part of the EU forits inclusion8 And these potential difficultiehiave been expressly

recognised by the Minister for Agriculture, in the followitgyms:

Ironically, the single farm payment [now Basic Payment], whschltimately
an area-based, distorting subsidy, technically at the momentiggiakf Green
Box, whereas the types of policies that would be more modewore
progressive - payments to get animal welfare outcomes, riskagaearent
measures, those types of things - we understand, at the moweurd

probably be deemed under the WTO rules as ambertbox

More generally, the provision of support to promote high stasdaf environmental
protection and animal welfare would be all the more vitahe UK were to permit the
importation of agri-food products which had been produced teristandards than those
applicable domestically. And definitely there has bedio@dy of opinion to the effect that
Brexit offers the opportunity to reduce costs to consumelleviogring or even removing not
only tariffs, but also non-tariff barriers of this kif@. However, such an approach has met
with opposition from both non-governmental organisatioms e industry: for example, in

its 2017 Manifesto, the NFU affirmed to the contrémt ‘UK farmers want new markets that

84 Council Regulation (EC) No 1257/1999 [1999] OJ L160/80, Article 24; andd®egu
(EU) No 1305/2013 of the European Parlament and of the Council [2Q1LBB4LY/487,
Article 28.

85 See, eg, WTO, European Communities Proposal: Animal Welfare and Trade in
Agriculture, G/AG/NG/W/19 (28 June 2000).

86 Rt Hon George Eustice MP, Oral Evidence to the House of LBadspean Union Energy
and Environment Sub-Committee (8 March 2017), Q 84

http://data.parliament. uk/writte nevide nce/committeee vidsmcée vide ncedocume nt/e u-
energy-and-environme nt-subcommittee/bre xit-agriculturg4A8840. htmi

87 Segeg, P Minford, ‘Brexit and Trade: What are the Options?” in Economists for Brexit,
The Economy After Brexit (2016) 13 (athough also suggesting thmaéra should receive
defciency payments).
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exploit their proud record of welfare and environmental petidn standards but with an
expectation that the central UK Government would recagithese same standards when
negotiating new agreements with countries outside the?EWlore recently, such arguments
have revolved around concerns that a free trade mgmtewith the United States could see
the importation of chlorine-washed chicken and hormonetetgebeef?® and there is every
indication that agri-food production standards will prowebé a contested area batiring
the Brexit negotiations and long thereafter: indeed, tbasd of Lords European Union

Committee concluded in its Report on Brexit: farm animafavel

Our evidence strongly suggests that the greatest thredrno animal welfare
standards post-Brexit would come from UK farmers competmginst cheap,
imported food from countries that produce to lower standdmalis the UK. Unless
consumers are willing to pay for higher welfare products, Uknhdais could become

uncompetitive and welfare standards in the UK could come yméssuré?

In this context too, world trade considerations enjoy sadienchat there has long been
debate whether members are entitled under WTO rules feershtieeir own farmers by
insisting that imports meet domestic environmental and animbare standard¥. Further,
the debate has been the more intense where the importing meedler to introduce
measures which distinguish between products based upon peowkgsoduction methods

which leave no trace in the epgbduct itself (‘non-product-related process and production

88 NFU, ‘Back British Farming Brexit and Beyond: The NFU 2017 Mataife$2017)

https://www. nfuonline.com/news/general-election-2017/ge reletion-2017-must- |
read/back-british- farming-bre xit-and-beyo nd-the-nfu-2017-matuif¢

89 See, eg, note 34 above.

90 House of Lords European Union Commitee, Brexit: farm aniwedthre (5" Report of
Session 2017-19) HL Paper 15, para 57.

91 See, eg, House of Lords European Union Committee note 9 above, pamat&50) above,
para 59; and R Howsaxd D Regan, ‘The Product/Process Distinction: an Illusory Basis for
Disciplining “Unilateralism” in Trade Policy’ (2000) 11(2) European Journal of
International Law 249.
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methods’ or ‘NPR-PPMSs’).%2 To provide a pertinent illustration of a measure witthis

category, a member might seek to distinguish between meat frestoick raised extensively
on grass in the uplands and meat from livestock raised indégdnlwhich case it would be
no easy matter to find physical differences in the end ymtpdnotwithstanding that the

manner of rearing would have the capacity materiallynfiteeince consumer preferenéés.

Such issues resonate strongly across the WTO legal ofideeconsider just the General
Agreement on Tariffs and Tradé Article Il provides that a member shall not discriminate
between its own products and ‘like’ imported products;%° and the WTO Secretariat has itself
acknowledged that a determination of likeness for this parposy be ‘particularly
challenging’ in the case of NPR-PPMs, offering as an example circumstances where
governments seek to discriminate between wood products defriven sustainably grown

forest and wood whose production method is unkndfvnAt the same time, highe

92 See, eg, S. CharnovitzThe Law of Eavironmental “‘PPMs” in the WTO: Debunking the
Myth of lllegality’ (2002) 27 Yale Journal of International Law 59 (with reference to the
environment); ands Davies, “Process and Production Method”-based Trade Restrictions in
the EU’ (2008) 10 Cambridge Yearbook of European Legal Studies 69.

93 On the other hand, it is not impossible to envisage citamess where the manner of
rearing of ivestock in feed lots could generate tracdbe end-product (for example, there is
likely to be greater use of antibiotics when animals @aeed intensively and thereby greater
likelihood of antibiotic residues in the meat sold to consumers)

94 See also, in particular: Article 3.3 of the Agreement on thelication of Sanitary and
Phytosanitary Measureshich provides that, subject to detailed rules, ‘Members may
introduce or maintain sanitary or phytosanitary measwa@sh result in a higher level of
sanitary or phytosanitary protection than would be achievedebgures based on the
relevant internabinal standards, guidelines or recommendations’; and Article 2.2 of the
Agreement on Technical Barriers to Trade, which providat #gain subject to detailed
rules, the protection of animal life and health and the environment are ‘legitimate objectives’

in the case of technical regulations.

95 ‘The products of the territory of any contracting party imported into the territory of any
other contracting party shall be accorded treatment noaesaréble than that accorded to
ke products of national origin in respect of all laws, k#@ns and requirements affecting
their internal sale, offering for sale, purchase, transportation, distribution or use’: Article I11.4.
For full discussion of ‘likeness’ by the Appellate Body, see, eg, Japan- Alcoholic Beverages
I (WT/DS8/AB/R WT/DS10/AB/R WT/DS11/AB/R) (4 October 1996).

96 WTO, WTO Rules and Environmental Policies: Key GATT Disciplines

[https/Avww. wto.org/english/tratop _e/envir_e/envt rules gatt e.htm
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environmental and animal welfare standards are expresshgeshdy Article XX, which

grants general exemption from GATT rules in the casentdr alia, measures:

‘(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health;...

(g) relating to the conservation of exhaustible natural ressuf such measures are made

effective in conjunction with resttions on domestic production or consumption’.

And the jurisprudence of the Dispute Settlement Bodyespect of this Article illuminates
not only the extent to which it offers members latituderinciple to condition imports, but
also the extent to which this latitude is closely circurbecki Thus, in US Shrimp/Turtle,
the Appellate Body found that measures to restrict the ingdahrimp and shrimp products
with a view to reducing the incidental take of sea turtles coulthgpfacie, be justified under
Article XX(g);°” and, in EE — Seal Products, it found that an EU prohibition of the
importation and sale of processed and unprocessed seal preduids prima facie, be
justified under Article XX(a)’® However, in both cases, it also found that the measures
concerned failed to satisfy the chapeau to Article XX wiatuies that they should not be
‘applied in a manner which would constitute a means of arpitor unjustifiable
discrimination between countries where the same conditionsilp@a disguised restriction

on international trade’.9°

97 (WT/DS58/AB/R) (12 October 1998)See also Howse and Regan note 90 above; and
Charnowitz note 91 above.

98 (WT/DS400/AB/R; WT/DS401/AB/R) (22 May 2014). See alsél&wig, ‘Too Much
Zeal on Seals? Animal Welfare, Public Morals, and Constitigcs at the B of the WTO’
(2016) 15 World Trade Review 109.

99 In US— Shrimp/Turtle, folowing revisions effected by the Unitedt&tathe Appelate
Body subsequently found in compliance proceedings that Wigederegime did satisfy the
chapeau: (WT/DS58/AB/RW) (22 October 2001).



In consequence, there would seem to be good grounds for believineth# could, in
principle, impose general conditions on imports in retspécenvironmental and animal
welfare standards without breaching WTO rules. But domestidadswould need to be at
least as high and there would also need to be a very cgreffafted regime so as to avoid
any form of arbitrary or unjustifiable discriminatiort the same time, there would seem to
be scope to include such high standards as part of a negotiateddeeadgree me nit?© yet, as
already observed, there are indications to the effect tHéicabpressures, at least for the

present, may tend otherwise.

D. Devolution

There is without doubt general consensus that devolwtidnmpact significantly on the

development of post-Brexit agricultural polic&s. To provide just one illustration, it will be
necessary to consider the operation of the Sewel Coawefad now enshrined in statute
under the Scotland Act 2016 and the Wales Act 2037y which regard it is significant that,
as soon as the European Union (Withdrawal) Bill was ptedeto the UK Parliament, the
Scottish and Welsh Governments indicated that it requegdlative consent from Scotland

and Wales!®3® Moreover, with agriculture being not only devolved matter, but also

100 See House of Lords European Union Committee note 9 above, para 145.

101 For recent discussions of this aspect, see Hunt note 16 ahdvetoase of Lords
European Union Committee, Brexit: devoluti@ Report of Session 2017-19) HL Paper 9.
1021n the words of Lord Sewel during the passage of the Scotifirk®87-98 ‘we would
expect a convention to be established that Westminster wotidormally legislate with
regard to devolved matters in Scotland without the conseht @ cottish Parliament HL

Deb 21 Jul 1998 Vol 592 ¢ 791. However, notwithstanding tkeaCtnvention has now
been enshrined in statute, it remains a conveniiah‘the policing of its scope and the

manner of its operation does not lie within the constitutional remit of the judiciary’: R (on

the application of Miller and another) v Secretary of State for Exitiegcuropean Union
[2017] UKSC 5, [2017] 2 WLR 583, at [151].

103 Scottish Government, EU (Withdrawal) Bill (13 July 2Qbihs://news.gov.scot/news/gu-
|withdrawal-bill] On this aspect, see generally, eg, S Doglag; ‘Removing References to
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economically, socially and culturally important across the bedoterritories, any steps to
determine centrally the course of its future directiova likely to prove controversi&l?
Accordingly, with specific reference to agricultural supportigies, two aspects may be
examined: first, the financial implications for the dereal territories which may flow from
Brexit; and, secondly, the extent to which the devolved adtmatisns have already sought
to differentiate their pskBrexit regimes from those being articulated by centdil

government.

Consistent with the profile of the sector in Northeraldnd, Scotland and Wales,
CAP receipts in these territories have been proportignaigher than in England: thus, in
2016, total direct payments amounted to £323 million in Northetande £532 million in
Scotland and £269 million in Wales, as opposed to £2,024 million in &héfa In
consequence, the devolved territories are inherently monenablle not only to any overall
decrease in agricultural expenditure, but also to any redistnibatithat expenditure. Indeed,
before the House of Lords European Union Energy and EnvironmbaE8mmittee, Fergus
Ewing MSP of the Scottish Governmemis of the beliefthat ‘moving to a population share
of this essential support could result in Scotland losing arowif the current CAP

allocatiori; and, on the calculation of NFU Cymru‘[i]f EU funds lost to Wales upon Brexit

EU Law from the Devolution Legislation Would Require @ensent of the Devolved
Assemblies’ |https://constitution- unit.com/2016/06/13/removing-refereoesy law-from- |
[the-devolution- legislation-would- invoke-the-sewel-convert{¢18 June 2016); and S
DouglasScott, ‘The “Great Repeal Bit Constitutional Chaos and Constitutional Crisis?
(10 October 201 @https://ukconstitutionallaw.org/2016/10/10/sionaid h-douglantt-the-
great-repeal-bill-constitutio nal-chaos-and-constitutiangis/.
104 See, eg, Farmers Guardian, ‘Farmers Embroiled in Devolution Power Struggle' (11

November 2016éhttps//www.fginsight.com/news/news/farming-embroilaedevolution- |
[power-struggle-1663B

105See note 5 above, p 73. For estimates of the respective populat®dié6jrsee Office of
National Statistics, Population Estimates

https://www.ons.goV. uk/peoplepopulationandcommunity/pop u laibmeagration/pop ulation
estimateg(1,862,100 for Northern Ireland; 5,404,700 for Scotland; 3,113,200 for Wales; and
55,268,100 for England); and for overall UK CAP allocations 2014-2020, se@haieove,

p 54.
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were replaced by the UK Treasury according to a populatisedbBarnett calculation, then
compared to the current mechanism for dividing up EU fundsngrthe home nations, it is
likely that Wales would be looking at an allocation reductaf 4096.106 Further, as

highlighted by Dr Alan Greer, the mechanisms by which fundirigbw dispensed have the

capacty to affect the degree of policy lattude enjoyedhbydevolved administrations:

What will also be crucial is the relationship betweerdiong and flexibility, which is
likely to be uneasy. In the past (for example in relat@mevolution in Northern
Ireland between 1921972), a limiting factor on differentiation was that if ‘national’
funding was provided through the UK Treasury, then it wantdatively uniform

policy and regulatory measures in return, limiting thepscfor differentiatior?”

For the present, emerging agricultural support policies alreadsal a substantial
degree of differentiation, even if details remain tdfibalised. Thus, as noted, DEFRA has
shown a preference for promoting higher standards of envinatahy@rotection and animal
welfare and it would be a reasonable assumption that thi&leeuhe direction of travel for
England, not least because agri-environment-climate schemeslready the focus of the
Rural Development Programme for England 2014-20R@vertheless, as also noted, there
has been demonstrable reaction agairishe size fits all’ approach, with differing priorities
becoming evident across the devolved administratiolms.Wales, the social and cultural

dimensions of agriculture have received express recognwibim,emphasis also placed on

106 See House of Lords European Union Commitee note 9 above, paran@4i; @espect of
Wales, see also, eg, J Woolford and J Hunt, The UK in a Changing Europs: &vil the
EU- Agriculture and Food (Cardiff University, 2016).

107 See House of Lords European Union Commitee note 9 above, Vaitidence from Dr
Alan Greer:

http//data.parliament. uk/writte nevide nce/committeeevidsucée videncedocument/e u-

energy-and-environment-subco mmittee/bre xit-agriculturéewid 7078. htm



http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-agriculture/written/47078.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-agriculture/written/47078.html

the competitive advantage of Welsh agriculture in teofsxports!®® For example, 30 per
cent of Welsh lamb is estimated to be consumed in thé%Elind Wales has the benefitaf
number of distinctive agricultural products, such as Wedack Beef. Accordingly,
although in Wales too there has historically been conditkeranthusiasm for agri-
environmental measures, including the Glastir Scheme désigme deliver specific
environmental goods and servidé8a broader support regime would seem to be preferred
as recommended by the National Assembly for Wales d&dinChange, Environment and
Rural Affairs Committee, any future framework shobld ‘more aligned to sustainable
outcomes whilst producing high quality food! Such a preference would seem at least as
strong in Scotland, where likewise the importance of Séotbsands has received
emphasis:}?and where the contribution of agriculture to the sofahtic of the country has
consistently been laudéd? In this light, the First Minister has been particulariynfiin her
advocacy that any powers repatriated from the EU on Bihatuld be destined for the
Scottish Parliament rather than Westminstieis being ‘the best way of ensuring that future

decisions on farming reflect Scotland’s distinct priorities’.**4 And similarly in Northern

108 See Welsh Government note 38 above, p 21; and House of Lords Eurap@an U
Committee note 101 above, paras 118-119.

109 National Assembly for Wales Research Service, Understanditgh\ixports: a Look at
the Latest Regional Trade Statistics (27 March 2017)

https//asse mblyinbrief.wordpress.com/2017/03/27/understanding-esigints-a-lookat |
the-latest-regional-trade-statisti¢s/

110 For the Glastir Scheme, see

http://gov. wale s/topics/e nvironmentco untryside/farmingandegside/farming/sche mes/gla
stir/?lang=er)

111 See note 83 above, Recommendation 16. For more general emph&sigsiron a
circular economy and sustainable development, see theb®¥ed of Future Generations
(Wales) Act 2015 and the Environment (Wales) Act 2016.

112 See, egScottish Government, ‘First Minister Updates Farmers on Approach to Europe’ (3
February 201 )ttps//beta.gov.scot/news/futusdfarming/|

113 See, eg, Scottish Government, The Future of Scottish AgriculturecasBisn Document
(Scottish Government, 2015), p 18.

114 See note 112 above.
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Ireland concerns have been expressed as to the extdntthegime tailored to local

conditons may be possible in light of financial constraintpoed at UK leveil®

Some comfort that regional differentiation can be awoodated post-Brexit may be
found in the substantial variation in focus which is enidia the current Rural Development
Programmes applicable across the UK. For example, during a@di&nvironment-climate
measures attracted the lion’s share of funding in England, whereas support for less-favoured
areas was the main destination of expenditure in Suhtka state of affairs replicated also in
Northern Irelandt1® And, significantly, less-favoured area support has by adlbeen
regarded as enjoying a social as well as an environmentahdion, being directed, inter
alia, to maintaining the viability of holdings which facatural challenges and, thereby, the

prevention of land abandonmént.

On the other hand, even if the devolved administratiomsiriue to be entitled ta
considerable degree of flexibility in terms of the desag\d implementation of agricultural
support policies, there is not yet full clarity as to beation post-Brexit of decision-making
on matters of finance and international trade. As has beents&emay resonate strongly in
any future determination of the allocation of funding fgrieulture (including determination
whether or not such an allocation should be conductedcaéordance with the Barnett
formula). At the same time, there would seem to be a beoad ¢f agreement that, as in
other sectors, the implementation of any new legislatamdwork for agriculture should at
least be co-ordinated across the UK so at to ensuieypmherence, together with the

effective working of a single market: as stated by the Hoafskords European Union

115Northern Ireland Assembly Research and Information Service, ‘What Now for Direct
Support to Farmers in Northern Ireland pBséxit?” (22 March 2017)
http://www.assemblyresearchmatters.org/2017/03/22/now-direct-stigpoe rs-northern-

Ireland-post-brexit

116 See note 5 above, p 73.

117 For explicit recognition of the social dimension when-lessured area support was first
introduced, see Council Directive 75/268/EEC [1975] OJ L128/1, Preamble.
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Committee, ‘maintenance of the integrity and efficient operatiorntlef UK single market
must be an over-arching objective for the whole United Kingddf Moreover, the Scottish
and Welsh Governments have also acknowledged that ‘common frameworKs may be

necessary across the UK in some atéas.

Significantly, tensions of this kind betwe&ame size fits all’ governance at UK level
and separate regimes within the devolved administratione h#ready surfaced in the
context of agricultural support. Thus, it may be recallet tnh Horvath an English farmer
challenged before the CJEU (in the event, unsuccessfadyinposition of a more onerous
direct payments regime than that applicable in Northern Irelaodla®d and Wale$2° while
it may also be recalled that farmers in Scotland ctlgremjoy specific payments targeted to
the livestock sector, unlike those operating immediatelytSoithe border.Brexit may see
such issues acquire still greater prominence and tesalution will need to be achieved

without the abiity to have recourse to an overarching ldgal framework.

[V CONCLUSIONS

118 See House of Lords European Union Committee note 101 above, Suoina
Conclusions and Recommendations, para 26. For similar emgimetiie priority of
‘safeguarding the harmonious functioning of the UK’s own single market’, see Department
for Exiting the European Union, Legislating for the United Kingdowithdrawal from the
European Union (Cm 9446) (March 2017), p 27.
119 Scottish Government, EU (Withdrawal) Bill (13 July 2(Qh#&ps//news.gov.scot/news/gu-
|withdrawa - bill |

120 The Queen (on the application of Horvath) v Secretary of State fordanwimt, Food

and Rural Affairs, Case C-428/07, ECLIIEU:C:2009:458; and see also M €llasshd J

Hunt, ‘Public Rights of Way and Level Playing Fields’ (2010) 12 Environmental Law Review
291.
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For the present, only the outlines of agricultural suppolities across the UK have become
evident and this ongoing uncertainty has given rise to conagethe farming communitiz!
Nevertheless, what would seem clear is that therensrgl acceptance at the level of both
central UK government and the devolved administratio nsathegspoke support regime will
survive Brexit and, in this sense, agricultural ‘exceptionalism’ will continue. Further, there
has now been reassurance both in the Conservative PadioilManifesto and the
Agreement between the Conservatives and the DUP thatutient level of subsidy will be
maintained until the end of the current Parliament in 2022ofgsosed to the earlier
reassurance that it would be maintained until 2020). In tbeot, there are good grounds

for believing that farmers have been beneficiaries ofitime 2017 General Election.

On the other hand, the precise contours of post-Brexitdiwiral support remain to
be defined. What would seem tolerably clear is that tieemo strong commitment to a
regime based upon Pillar | principles; and, in particular,B&gic Payment Scheme may be
facing a relatively short shelf-life. At the same time, thevould appear to be a degree of
consensus around promoting high standards of environmental and| aveif@re, but
different priorities continue to pertain across the constitparts of the United Kingdom and
even central UK government has shown a more varied appetiteinteirest also in measures
to promote risk management and technical innova@énFurther, in light of more radical
options currently circulating, such as the use of public fuordshe purchase of ‘public

goods’, farmers may yet be encountering a quite different regulatory landscapleinva

121 See, eg, BBC, ‘Royal Welsh Show: Michael Gove’s Pragmatic Brexit Approach’ (24 July
2017]hitp//www.bbc.co.uk/news/uk-wales-40698984

122 See, eg, Rt Hon George Eustice MP, Oral Evidence to thseHufu_ords European
Union Energy and Environment Sub-Committee (8 March 2017), Q 83

http//data.parliame nt. uk /writte ne vide nce/co mmitteeevidsrcée videncedocument/eu- |
energy-and-environme nt-subco mmittee /bre xit-agriculturé48840. html|



http://www.bbc.co.uk/news/uk-wales-40698984
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-agriculture/oral/48840.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-agriculture/oral/48840.html

relatively short horizon, at least by the standardsmindustry accustomed to a pace of

change largely dictated by the elapse of EU programming@dseri

In any event, over and above political considerations, id@emaking as to future
agricultural support regimes will need to take into accountmap@x range of factors which
enjoy legal basis. In this context, WTO rules and the ttotisnal rights of the devolved
administrations are very much to the fore. Thus, as has deEm WTO rules have the
capacity not only to impose overall limits on the amourdarhestic support to farmers, but
also to shape the design of individual measures. And,fénemce is for support to promote
higher standards of environmental protection and animal regltaen specific difficulties
may be encountered. For example, it is uncertain whether aondent WTO rules there is
scope to secure exemption for an incentive element to environpagtaknts, while there is
as yet no express category of exempt support for animbddr&emeasures. Any such
limitations on domestic support would prove the more pmodo f future free trade
agreements were to permit imports produced to lower envirntamand animal welfare
standards. Further, if the UK were to seek to condition imports oa observance of high
standards as applied domestically, the position is notfribee doubt as to the legitimacy of
measures of this kind in WTO law; and, even if theylagitimate, they would need to be

closely crafted so as to exclude, inter alia, any discriminati@gtment.

As has also been seen, the devolved administrations aadyaketitled to a degree of
policy latitude in agricultural matters, which has found regpion in, for example,
demonstrably different Rural Development Programmesflectendividual priorities within
their territories. And, significantly from the legal vipmint, such policy latitude has been

expressly endorsed by the Supreme Court and CJEU in theulaget context123 A

123 Respectively, Agricultural Sector (Wales) BillReference by the Attorney General for
England and Wales [2014] UKSC 43, [2014] 1 WLR 2622; and The Queen (on the



challenge will be to providex post-Brexit legislative framework for agricultural support
which accommodates all parts of the UK, while simultangousgeting the ‘over-arching
objective’ of maintaining the integrity and efficiency of a single UK market, withist
challenge being all the greater in that the precise @tati powers post-Brexis not only

unresolved, but already subject to dispute.

In light of thar complex legal geometry and the strong emotions which thegrate,
there is every reason to believe that agriculture gHyeeand agricultural support more
specifically will continue to attract a high profile duwgi the Brexit negotiations and long
thereafter. Just as the sector has commanded the y@aigsrtion of the EU budget and
proved a stumbling block in numerous WTO negotiations, its ‘exceptional’ status is likely to
continuel24 Definitely, in the case of vast majority of the ingtibnal actors, the present
debate is not so much whether support should be provided foerfsrbut how it should be
provided. Yet the combination of the competing interestdade institutional actors, WTO
rules and the constitutional settlement within the UKkenéhe second question a rather

difficult one to answer.

application of Horvath) v Secretary of State for Environment, Food arad Rffairs, Case
C-428/07, ECLI:EEU:C:2009:458.

124 On agricultural ‘exceptionalism’, see, eg, W Grant, ‘Is Agricultural Policy Stil
Exceptional” [1995] Political Quarterly 156; and Skogstad, ‘Ideas, Paradigms and
Institutions: Agricultural Exceptionalism in the Europeamidsh andthe United States’ (1998)
11 Governance 463.



