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The Crisis in Crimea and the Principle of Non-Intervention  

Russell Buchan and Nicholas Tsagourias 

Abstract 

 

During the civil unrest in Ukraine in early 2014 Russia began supplying rebel groups in 

Crimea with military equipment, deployed military forces into Crimea and encouraged and 

ゲ┌ヮヮﾗヴデWS CヴｷﾏW;げゲ ゲWIWゲゲｷﾗﾐ aヴﾗﾏ Uﾆヴ;ｷﾐWく This ;ヴデｷIﾉW Iﾉ;ｷﾏゲ デｴ;デ ‘┌ゲゲｷ;げゲ IﾗﾐS┌Iデ 

between February and March 2014 constitutes unlawful intervention and not a use of force. 

It reaches this conclusion by, first, exploring the meaning and content of the principles of 

non-intervention and the non-use of force and then, second, by examining ‘┌ゲゲｷ;げゲ 

justifications namely, that it intervened at the request of Uﾆヴ;ｷﾐWげゲ competent authorities, to 

protect endangered Russian citizens and to ゲ┌ヮヮﾗヴデ CヴｷﾏW;げゲ claim to self-determination.  

The overall aim of this article is to highlight the content and meaning as well as the legal 

boundaries of the principle of (non)intervention as an international legal norm distinct from 

the prohibition against the use of force.  
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1. Introduction 

 

Since independence in 1991 political life in Ukraine has been dominated by tensions 

between pro-Western and pro-Russian parties. After a period of relative stability, tensions 

resurged in November 2013 when Ukrainian President Viktor Yanukovych reneged on his 

promise to sign an Association Agreement with the European Union (EU) and instead 

decided to forge closer cooperation with Russia.
1
 His decision sparked protests on the 

ゲデヴWWデゲ ﾗa Uﾆヴ;ｷﾐWげゲ I;ヮｷデ;ﾉ KｷW┗ ;ﾐS H┞ ﾏｷS-February 2014 the situation had escalated 

considerably, resulting in violent clashes between protesters and police which left over 100 

people dead and many more injured.
2
 In an attempt to end the political crisis, an agreement 

brokered by the EU was signed by President Yanukovych and opposition leaders on 21 

February 2014. The agreement provided for a return to the 2004 Constitution, limitations on 

presidential powers, the formation of a coalition government and early presidential 

elections.
3
 This deal failed to ease tensions and on 22 February 2014 President Yanukovych 

fled Ukraine claiming threats to his life.  On the same day, the Ukrainian Parliament 

dismissed him from office.
4
 

 

In W;ヴﾉ┞ M;ヴIｴ ヲヰヱヴ け┌ﾐｷSWﾐデｷaｷWS ;ヴﾏWS ﾏWﾐげ5
 arrived in Crimea, an autonomous region of 

Ukraine which was part of Russia until 1954 and home to a large population of ethnic 

‘┌ゲゲｷ;ﾐゲく ‘┌ゲゲｷ;ﾐ PヴWゲｷSWﾐデ Vﾉ;Sｷﾏｷヴ P┌デｷﾐ Iﾉ;ｷﾏWS デｴ;デ デｴWゲW ┘WヴW けﾉﾗI;ﾉ ゲWﾉa-defencW ┌ﾐｷデゲげ 

                                                           
1
 KWWゲｷﾐｪげゲ ふヲヰヱンぶ ヵンヰヲン-24, 53080.  

2
 KWWゲｷﾐｪげゲ ふヲヰヱヴぶ ヵンヱΒΑく 

3
 Ibid. 

4
 KWWゲｷﾐｪげゲ ふヲヰヱヴぶ ヵンヱΒΑ-8. 

5
 UN Deputy Secretary-General, UNSC Verbatim Record (1 March) UN Doc S/PV.7124, 2. 
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that had been established in order to protect the ethnic Russians in Crimea from violence.
6
 

Iデ ┘;ゲ ヴWヮﾗヴデWS デｴ;デ デｴWゲW ┌ﾐｷデゲ ┘WヴW けゲヮﾗデデWS ┌ゲｷﾐｪ ヮヴﾗaWゲゲｷﾗﾐ;ﾉ ‘┌ゲゲｷ;ﾐ ﾏｷﾉｷデ;ヴ┞ 

equipment and military vehicles registered for the Russian Black Sea FleWデ ｷﾐ CヴｷﾏW;げが7
 giving 

rise to allegations that they were being supplied with military equipment by Russia.
8
 It was 

also claimed that Russian military personnel had been deployed into Crimea to operate 

alongside these so-called local self-defence groups, exceeding the terms of the 1997 Black 

Sea Fleet Agreement which allows Russia to maintain naval bases and station troops in 

Crimea
 9

 Although initially Russia denied all involvement in Crimea, President Putin later 

IﾗﾐIWSWS デｴ;デ ‘┌ゲゲｷ; けSｷS H;Iﾆ デｴW CヴｷﾏW;ﾐ self-SWaWﾐIW aﾗヴIWゲげ by providing them with 

military equipment and by deploying Russian military personnel into Crimea to support 

them.
10

 After deployment and in conjunction with the local self-defence units, Russian 

troops ケ┌ｷIﾆﾉ┞ Wゲデ;HﾉｷゲｴWS けa┌ﾉﾉ ﾗヮWヴ;デｷﾗﾐ;ﾉ Iﾗﾐデヴﾗﾉ ｷﾐ デｴW CヴｷﾏW;げく11
   

 

Following the arrival of military forces in Crimea, the Parliament of the Autonomous 

Republic of Crimea announced that it would hold a referendum to determine whether 

Crimea should remain part of Ukraine or join Russia. On 16 March 2014 a referendum was 

                                                           
6
 Vladimir P┌デｷﾐが けVﾉ;Sｷﾏｷヴ P┌デｷﾐ Aﾐゲ┘WヴWS Jﾗ┌ヴﾐ;ﾉｷゲデゲげ Q┌Wゲデｷﾗﾐゲ ﾗﾐ デｴW “ｷデ┌;デｷﾗﾐ ｷﾐ Uﾆヴ;ｷﾐWげ ふヴ M;ヴIｴ ヲヰヱヴぶ 

http://eng.kremlin.ru/news/6763.  
7
 Cｴヴｷゲデｷ;ﾐ M;ヴ┝ゲWﾐが けTｴW Cヴｷゲｷゲ ｷﾐ CヴｷﾏW;ぎ Aﾐ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ L;┘ PWヴゲヮWIデｷ┗Wげ ふヲヰヱヴぶ Αヴ Heidelberg Journal of 

International Law 367, 370.  
8
 BBC NW┘ゲが けLｷデデﾉW GヴWWﾐ MWﾐ ﾗヴ ‘┌ゲゲｷ;ﾐ Iﾐ┗;SWヴゲいげ ふヱヱ M;ヴIｴ ヲ014) http://www.bbc.co.uk/news/world-

europe-26532154.  
9
 ‘W┌デWヴゲが けO“CE TW;ﾏ “;┞ CヴｷﾏW; ‘ﾗ;SHﾉﾗIﾆ G┌ﾐﾏWﾐ TｴヴW;デWﾐWS デﾗ “ｴﾗﾗデ ;デ TｴWﾏげ ふヱヲ M;ヴIｴ ヲヰヱヴぶ 

http://www.reuters.com/article/us-ukraine-crisis-osce-idUSBREA2B1C120140312.  
10

 Annual Special Direct Line interview with Putin, broadcast on many TV channels and radio stations, 17 April 

2014, http://eng.kremlin.ru/news/7034; H┌aaｷﾐｪデﾗﾐ Pﾗゲデが けP┌デｷﾐ ASﾏｷデゲ ‘┌ゲゲｷ;ﾐ “ﾗﾉSｷWヴゲ WWヴW ｷﾐ CヴｷﾏW;が “ﾉ;ﾏゲ 
WWゲデげゲ aﾗヴ ‘ﾗﾉW ｷﾐ Uﾆヴ;ｷﾐW Cヴｷゲｷゲげ ふヱΑ Aヮヴｷﾉ ヲヰヱヴぶ http://www.huffingtonpost.com/2014/04/17/putin-

ukraine_n_5165913.html.  
11

 William H;ｪ┌Wが けUKげゲ ‘WゲヮﾗﾐゲW デﾗ デｴW “ｷデ┌;デｷﾗﾐ ｷﾐ Uﾆヴ;ｷﾐWげ ふヴ M;ヴIｴ ヲヰヱヴぶ 
https://www.gov.uk/government/speeches/uks-response-to-the-situation-in-ukraine.  

http://eng.kremlin.ru/news/6763
http://www.bbc.co.uk/news/world-europe-26532154
http://www.bbc.co.uk/news/world-europe-26532154
http://www.reuters.com/article/us-ukraine-crisis-osce-idUSBREA2B1C120140312
http://eng.kremlin.ru/news/7034
http://www.huffingtonpost.com/2014/04/17/putin-ukraine_n_5165913.html
http://www.huffingtonpost.com/2014/04/17/putin-ukraine_n_5165913.html
https://www.gov.uk/government/speeches/uks-response-to-the-situation-in-ukraine
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held and Crimea voted overwhelmingly in favour of acceding to Russia.
12

 A Security Council 

resolution declaring the referendum unlawful was vetoed by Russia, with China abstaining. 

The Ukrainian Government declared the referendum illegal and the Ukrainian Parliament 

dissolved the Crimean Parliament. On 17 March 2014 the Crimean Parliament declared 

independence and voted in favour of accession to Russia. On the same day, Russia 

ヴWIﾗｪﾐｷ┣WS CヴｷﾏW; ;ゲ け;ﾐ ｷﾐSWヮWﾐSWﾐデ ;ﾐS ゲﾗ┗WヴWｷｪﾐ Iﾗ┌ﾐデヴ┞げく13
 On 18 March 2014 Russia 

and Crimea signed a treaty that absorbed Crimea into Russia.
14

 The General Assembly 

adopted a resolution declaring that the accession constituted a violation of international law 

and should not be recognised.
15

 Indeed, the EU and US imposed sanctions against 

ｷﾐSｷ┗ｷS┌;ﾉゲ ｷﾐ Uﾆヴ;ｷﾐW ;ﾐS ‘┌ゲゲｷ;が ┘ｷデｴ デｴW ﾗHﾃWIデｷ┗W ﾗa ヴWゲIｷﾐSｷﾐｪ CヴｷﾏW;げゲ ;IIWゲゲｷﾗﾐ デﾗ 

Russia and restoring the status quo ante.
16

 

 

‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐゲ were denounced by states and international organisations as a violation of 

the principle of sovereignty or more generally as a violation of international law
17

 but 

without identifying which specific international norm(s) Russia had transgressed.
18

 Legal 

commentators instead opined that ‘┌ゲゲｷ;げゲ actions violated Article 2(4) of the United 

                                                           
12

 KWWゲｷﾐｪげゲ ふヲヰヱヴぶ ヵンヲヴヱく  
13

 Ibid, 53241-2. 
14

 Ibid. 
15

 GA Res 262 (2014). 
16

 KWWゲｷﾐｪげゲ ふヲヰヱヴぶ ヵンヲヴヱ-2.  Oﾐ デｴW W┝デWﾐデ ﾗa デｴW ゲ;ﾐIデｷﾗﾐゲ ヴWｪｷﾏW ゲWW BBC NW┘ゲが けHﾗ┘ F;ヴ Sﾗ EU ;ﾐS U“ 
“;ﾐIデｷﾗﾐゲ ﾗﾐ ‘┌ゲゲｷ; Gﾗいげ ふヱヵ “WヮデWﾏHWヴ ヲヰヱヴぶ http://www.bbc.co.uk/news/world-europe-28400218.  
17

 Fﾗヴ デｴW EUげゲ IﾗﾐSWﾏﾐ;デｷﾗﾐ ﾗa ‘┌ゲゲｷ;げゲ IﾗﾐS┌Iデ ゲWW けTｴW Cﾗ┌ﾐIｷﾉ ﾗa デｴW EUげゲ CﾗﾐIﾉ┌ゲｷﾗﾐゲ ﾗﾐ Uﾆヴ;ｷﾐWげ ふン 
March 2014) http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/141291.pdf.  See 

also the statements made by various Security Council members in UN Doc S/PV.7124 (1 March 2014) and UN 

Doc S/PV.7125 (3 March 2014). 
18

 For example tｴW E┌ヴﾗヮW;ﾐ Cﾗ┌ﾐIｷﾉ W┝ヮﾉ;ｷﾐWS デｴ;デ けぷ┘へW ゲデヴﾗﾐｪﾉ┞ IﾗﾐSWﾏﾐ デｴW ┌ﾐヮヴﾗ┗ﾗﾆWS ┗ｷﾗﾉ;デｷﾗﾐ ﾗa 
Ukrainian sovereignty and territorial integrity by the Russian Federation and call upon the Russian Federation 

デﾗ ｷﾏﾏWSｷ;デWﾉ┞ ┘ｷデｴSヴ;┘ ｷデゲ ;ヴﾏWS aﾗヴIWゲげき け“デ;デWﾏWﾐデ ﾗa デｴW HW;Sゲ ﾗa “デ;デW ﾗヴ Gﾗ┗WヴﾐﾏWﾐデ ﾗﾐ Uﾆヴ;ｷﾐWげ ふヶ 
March 2014) http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/141372.pdf. See 

generally the statements of the members of the Security Council; UNSC 7124
th

 Meeting (1 March 2014) UN 

Doc S/PV.7124.  

http://www.bbc.co.uk/news/world-europe-28400218
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/141291.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/141372.pdf
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Nations (UN) Charter, which prohibits the use of force in international relations.
19

 Other 

commentators Iﾉ;ｷﾏWS デｴ;デ ‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐゲ ;ﾏﾗ┌ﾐデWS デﾗ ;ﾐ ;ヴﾏWS ;デデ;Iﾆ ┘ｷデｴｷﾐ デｴW 

meaning of Article 51 of the UN Charter or that they may qualify as an act of aggression.
20

 

Russia however maintained that its conduct was lawful under international law because 

troops were deployed: at the request of the legitimate President of Ukraine (Mr 

Yanukovych); in order to protect the large number of Russian citizens in Crimea against 

threats to their lives;
21

 and because it was in ゲ┌ヮヮﾗヴデ ﾗa CヴｷﾏW;げゲ ヴｷｪｴデ デﾗ ゲWﾉa-

determination.
22

 

 

TｴW ﾗHﾃWIデｷ┗W ﾗa デｴｷゲ ;ヴデｷIﾉW ｷゲ デﾗ W┝;ﾏｷﾐW デｴW ﾉWｪ;ﾉｷデ┞ ﾗa ‘┌ゲゲｷ;げゲ IﾗﾐS┌Iデ S┌ヴｷﾐｪ デｴW early 

stage of the crisis that is, from February to March 2014. More specifically, this article will 

SW;ﾉ ┘ｷデｴ デｴヴWW ｷゲゲ┌Wゲぎ ヱぶ ‘┌ゲゲｷ;げゲ ヮヴﾗ┗ｷゲｷﾗﾐ ﾗa ﾏｷﾉｷデ;ヴ┞ Wケ┌ｷヮﾏWﾐデ デﾗ ヴWHWﾉ ｪヴﾗ┌ヮゲ ｷﾐ CヴｷﾏW;き 

ヲぶ ‘┌ゲゲｷ;げゲ SWヮﾉﾗ┞ﾏWﾐデ ﾗa ﾏｷﾉｷデ;ヴ┞ aﾗヴIWゲ ｷﾐデﾗ CヴｷﾏW;き ;ﾐS ンぶ ‘┌ゲゲｷ;げゲ ゲ┌ヮヮﾗヴデ aﾗヴ ;ﾐS 

subsequent recognition of Crimean statehood.  

 

                                                           
19

 Mary-Ellen OげCﾗﾐﾐWﾉﾉが けUﾆヴ;ｷﾐW Iﾐゲデ;-“┞ﾏヮﾗゲｷ┌ﾏぎ Uﾆヴ;ｷﾐW ┌ﾐSWヴ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ L;┘げ ふΑ M;ヴIｴ ヲヰヱヴぶ Opinio 

Juris http://opiniojuris.org/2014/03/07/ukraine-insta-symposium-ukraine-international-law/; Daniel Wisehart, 

けTｴW Cヴｷゲｷゲ ｷﾐ Uﾆヴ;ｷﾐW ;ﾐS デｴW PヴﾗｴｷHｷデｷﾗﾐ ﾗa デｴW UゲW ﾗa FﾗヴIWぎ A LWｪ;ﾉ B;ゲｷゲ aﾗヴ ‘┌ゲゲｷ;げゲ IﾐデWヴ┗Wﾐデｷﾗﾐげ ふヴ M;ヴIｴ 
2014) EJIL: Talk! http://www.ejiltalk.org/the-crisis-in-ukraine-and-the-prohibition-of-the-use-of-force-a-legal-

basis-for-russias-intervention/; James GヴWWﾐが けTｴW AﾐﾐW┝;デｷﾗﾐ ﾗa CヴｷﾏW;げ ふヲヰヱヴぶ ヱ Journal of the Use of Force 

and International Law 3; Marxsen (n 7); Antonello T;ﾐIヴWSｷが けTｴW ‘┌ゲゲｷ;ﾐ AﾐﾐW┝;デｷﾗﾐ ﾗa デｴW CヴｷﾏW;ぎ Q┌Wゲデｷﾗﾐゲ 
Relating to the Use of FﾗヴIWげ ふヲヰヱヴぶ Questions in International Law 5, 8. 
20

 Thomas Grant, Aggression against Ukraine: Territory, Responsibility, and International Law (Palgrave, 2015) 

chapter 2.  
21

 Putin (n 6). See further the remarks of the Russian Foreign Minister to the Security Council: UN S/PV.7134 

(13 March 2014).  
22

 AIIﾗヴSｷﾐｪ デﾗ デｴW ‘┌ゲゲｷ;ﾐ AﾏH;ゲゲ;Sﾗヴ デﾗ デｴW UNが けCヴｷﾏW;ﾐ ヮWﾗヮﾉW ｴ;S ; ヴｷｪｴデ デﾗ SWデWヴﾏｷﾐW デｴWｷヴ a┌デ┌ヴWが ;ゲ 
well as an equal right to self-determination ね principles enshrined in the United Nations Charter.  The Russian 

Federation was not disputing the principle of territorial integrity, but when it became impossible to enjoy such 

rights within a single State, people could seek the right to self-determination, which is デｴW I;ゲW ｷﾐ CヴｷﾏW; ﾐﾗ┘げぎ 
UN SC/11319 (15 March 2014).  

http://opiniojuris.org/2014/03/07/ukraine-insta-symposium-ukraine-international-law/
http://www.ejiltalk.org/the-crisis-in-ukraine-and-the-prohibition-of-the-use-of-force-a-legal-basis-for-russias-intervention/
http://www.ejiltalk.org/the-crisis-in-ukraine-and-the-prohibition-of-the-use-of-force-a-legal-basis-for-russias-intervention/
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The article is structured as follows. Section 2 examines the scope and content of the 

principles of (non)intervention and the non-use of force. These two principles are often 

employed interchangeably as if synonymous but this article demonstrates that despite their 

common origins they differ normatively as well as ontologically. On that basis, this article 

IﾗﾐデWﾐSゲ デｴ;デ ‘┌ゲゲｷ;げゲ IﾗﾐS┌Iデ falls within the scope of the principle of (non) intervention. 

Section 3 then goes on to ;ゲゲWゲゲ ┘ｴWデｴWヴ ‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐゲ Iﾗﾐゲデｷデ┌デW ヮWヴﾏｷゲゲｷHﾉW 

intervention because they were either IﾗﾐゲWﾐデWS デﾗ H┞ Uﾆヴ;ｷﾐWげゲ ﾉ;┘a┌ﾉ ;┌デｴﾗヴｷデｷWゲ or 

because they were designed to protect Russian nationals who were threatened with 

violence. Section 4 appraises the legality of ‘┌ゲゲｷ;げゲ claim that it supported Crimeaげゲ claim 

to self-determination. This ;ヴデｷIﾉW IﾗﾐIﾉ┌SWゲ デｴ;デ ‘┌ゲゲｷ;げゲ conduct cannot be justified and 

constitutes unlawful intervention.   

 

2. The Principle of Non-Intervention  

 

The principle of non-intervention commands a long pedigree in international law
23

 even if its 

content remains somehow under-explained.
24 

For example, Article 8 of the 1933 

MﾗﾐデW┗ｷSWﾗ Cﾗﾐ┗Wﾐデｷﾗﾐ ﾗﾐ デｴW ‘ｷｪｴデゲ ;ﾐS D┌デｷWゲ ﾗa “デ;デWゲ SWIﾉ;ヴWゲ デｴ;デ けno state has the 

                                                           
23

 In the Nicaragua case Sir Robert Jennings noted that the principle of non-ｷﾐデWヴ┗Wﾐデｷﾗﾐ けｷゲ ┗Wヴ┞ ﾏ┌Iｴ ﾗﾉSWヴ 
than any of the multilateral treaty regimes in question [i.e. the UN Cｴ;ヴデWヴ ヴWｪｷﾏW ヴWﾉ;デｷﾐｪ デﾗ aﾗヴIWへげき Military 

and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) (Merits) [1986] ICJ 

Rep 14 paras 534-535. 
24

 けぷTへｴWヴW ｷゲ ヮヴﾗH;Hﾉ┞ ﾐﾗ Hヴ;ﾐIｴ ﾗa ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾉ;┘ ┘ｴｷIｴ ｷゲ ゲﾗ I;ﾉI┌ﾉ;デWS to encourage the sceptic as that 

mass of contradictory precedents, dogmatic assertions, and vague principles which are collected under the 

Iﾗﾏﾏﾗﾐ ｴW;S ﾗa さｷﾐデWヴ┗Wﾐデｷﾗﾐざげき ‘ﾗHWヴデ JWﾐﾐｷﾐｪゲが けTｴW C;ヴﾗﾉｷﾐW ;ﾐS MIﾉWﾗS C;ゲWゲげ ふヱΓンΒぶ ンヲ AJIL 82. Percy 

WｷﾐaｷWﾉSが けTｴW Hｷゲデﾗヴ┞ ﾗa IﾐデWヴ┗Wﾐデｷﾗﾐ ｷﾐ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ L;┘げ ふヱΓヲヲに23) 3 British Yearbook of International Law 

ヱンヰが ヱンヰ ふけA ヴW;SWヴが ;aデWヴ ヮWヴ┌ゲｷﾐｪ PｴｷﾉﾉｷﾏﾗヴWげゲ Iｴ;ヮデWヴ ┌ヮﾗﾐ ｷﾐデWヴ┗Wﾐデｷﾗﾐが ﾏｷｪｴデ IﾉﾗゲW デｴW Hﾗﾗﾆ ┘ｷデｴ デｴW 
impression that intervention may be anything from ; ゲヮWWIｴ ﾗa LﾗヴS P;ﾉﾏWヴゲデﾗﾐげゲ ｷﾐ デｴW Hﾗ┌ゲW ﾗa Cﾗﾏﾏﾗﾐゲ デﾗ 
デｴW ヮ;ヴデｷデｷﾗﾐ ﾗa Pﾗﾉ;ﾐSげぶく  
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ヴｷｪｴデ デﾗ ｷﾐデWヴ┗WﾐW ｷﾐ デｴW ｷﾐデWヴﾐ;ﾉ ﾗヴ W┝デWヴﾐ;ﾉ ;aa;ｷヴゲ ﾗa ;ﾐﾗデｴWヴげく TｴW ヮヴｷﾐIｷヮﾉW ﾗa ﾐﾗﾐ-

intervention has also been included in a number of legal instruments, although not in the 

UN Charter. However, it has been the subject of a number of General Assembly resolutions; 

resolution 2131(XX) on the Declaration on Inadmissibility of Intervention in the Domestic 

Affairs of States and the Protection of the Independence and Sovereignty; resolution 2625 

(XXV) on Declaration on Principles of International Law concerning Friendly Relations and 

Co-operation among States in accordance with the Charter of the United Nations, which 

specifically ;aaｷヴﾏゲ デｴW けS┌デ┞ ﾐﾗデ デﾗ ｷﾐデWヴ┗WﾐW ｷﾐ ﾏ;デデWヴゲ ┘ｷデｴｷﾐ デｴW SﾗﾏWゲデｷI ﾃ┌ヴｷゲSｷIデｷﾗﾐ ﾗa 

any State, in accordance with tｴW Cｴ;ヴデWヴげ;25
 and resolution 36/103 on Declaration on the 

Inadmissibility of Intervention and Interference in the Internal affairs of States.
26

 These 

resolutions together with the other instruments mentioning this principle
27

 including 

juridical opinions were relied upon by the ICJ in the Nicaragua case to affirm the customary 

law status of the principle of non-intervention.
28

  

 

2.1 The Concept of (Non)Intervention  

 

                                                           
25

 GA Res 2625 (1970), Principle 3.  
26

 Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and the Protection of 

Their Independence and Sovereignty (21 December 1965) UN Doc A/RES/20/2131; Declaration on Principles of 

International Law concerning Friendly Relations and Co-operation among States in accordance with the 

Charter of the United Nations, Principle C, (1970) UN Doc A/RES/25/2625; Declaration on the Inadmissibility of 

Intervention and Interference in the Internal affairs of States (1981) UN Doc A/RES/36/103. 
27

 For example Article 19, Charter of Organisation of American States 1948. 
28

 Nicaragua (n 23) para 202, 204. 
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What, then, is ｷﾐデWヴ┗Wﾐデｷﾗﾐい Iﾐ OヮヮWﾐｴWｷﾏげゲ ﾗaデWﾐ ケ┌ﾗデWS aﾗヴﾏ┌ﾉ;デｷﾗﾐが intervention is 

けdictatorial interference ... in the affairs of another State for the purpose of maintaining 

ﾗヴ ;ﾉデWヴｷﾐｪ デｴW ;Iデ┌;ﾉ IﾗﾐSｷデｷﾗﾐ ﾗa デｴｷﾐｪゲげく29
 According to the ICJ: 

 

the principle forbids all States or groups of States to intervene directly or 

indirectly in internal or external affairs of other States. A prohibited 

intervention must accordingly be one bearing on matters in which each 

State is permitted, by the principle of State sovereignty to decide freely ぐ 

Intervention is wrongful when it uses methods of coercion in regard to such 

choices, which must remain free ones. The element of coercion, which 

defines, and indeed forms the very essence of, prohibited intervention is 

particularly obvious in the case of an intervention which uses force.
30

 

  

 

From these definitions one can glean the two main components of the concept of 

intervention: coercion and sovereignty. The first component describes the type of 

interference that is required whereas the second describes the domain within which such 

interference needs to take place in order to amount to intervention.  

 

                                                           
29

 Lassa Lauterpacht, Oppenheim, International Law: Volume I ふヱΓヵヵぶ ンヰヵく Fﾗヴ JWﾐﾐｷﾐｪゲ ;ﾐS W;デデゲが けデｴW 
interference must be forcible or dictatorial, or otherwise coercive, in effect depriving the state intervened 

;ｪ;ｷﾐゲデ ﾗa Iﾗﾐデヴﾗﾉ ﾗ┗Wヴ デｴW ﾏ;デデWヴ ｷﾐ ケ┌Wゲデｷﾗﾐげき ‘ﾗHWヴデ JWﾐﾐｷﾐｪゲ ;ﾐS AS;ﾏ W;デデゲが OヮヮWﾐｴWｷﾏげゲ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ 
Law (1996) 432. 
30

 Nicaragua (n 23) para 205.  
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It is important then to explain the meaning and content of these two elements. Coercion 

SWﾐﾗデWゲ けｷﾏヮWヴ;デｷ┗W ヮヴWゲゲ┌ヴWげ ┘ｴｷIｴ ﾏ;ﾐｷヮ┌ﾉ;デWゲ デｴW ┘ｷﾉﾉ ﾗa a state in order to extract 

some advantage or concession.
31

 Put differently, coercion involves actions or behaviours 

that compromise the free will of the state and force the affected state to do something or 

to abstain from doing something against its will. It is not the means and methods used to 

exert coercion that matter but the purpose for which they are employed namely, to 

compromise or subordinate the will of the other state. Means and methods may vary and 

include military, political or economic means, they may be physical or non-physical such 

as cyber ones and they may be direct or indirect as the ICJ noted in the Nicaragua case.
32

 

The Friendly Relations Declaration defined indirect intervention as the organizing, 

assisting, fomenting, financing, inciting or tolerating subversive, terrorist or armed 

activities directed towards the violent overthrow of the regime of another state or 

interference in civil strife in another state
33

 and the ICJ opined that financial support, 

training, supplying arms and the provision of intelligence and logistical support to rebel 

groups falls within the non-intervention principle.
34

    

 

The second component - that of sovereignty - refers to the domain within which such 

interference is exerted. According to the ICJ, it should target the sovereign prerogatives of a 

state in its external and internal affairs. However it is difficult to determine the totality of 

sovereign prerogatives that may be affected by intervention because, as the PCIJ opined in a 

                                                           
31

 Myres S McDougal and Feliciano P FWﾉｷIｷ;ﾐﾗが けIﾐデWヴﾐ;デｷﾗﾐ;ﾉ CﾗWヴIｷﾗﾐ ;ﾐS WﾗヴﾉS P┌HﾉｷI OヴSWヴぎ TｴW GWﾐWヴ;ﾉ 
PヴｷﾐIｷヮﾉWゲ ﾗa デｴW L;┘ ﾗa W;ヴげ ふヱΓヵΒぶ ヶΑ Yale Law Journal 771, 779; W Michael Reisman, Nullity and Revision 

(1971) 839-40; Philip K┌ﾐｷｪが けIﾐデWヴ┗Wﾐデｷﾗﾐが PヴﾗｴｷHｷデｷﾗﾐ ﾗaげ ふヲヰヰΒぶ Max Planck Encyclopaedia of Public 

International Law, paras 25-6. 
32

 Ibid, 205. 
33

 Friendly Relations Declaration (n 26). 
34

 Nicaragua (n 23) para 242. 
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SｷaaWヴWﾐデ IﾗﾐデW┝デが ┘ｴ;デ ヴWﾏ;ｷﾐゲ ┘ｷデｴｷﾐ ; ゲデ;デWげゲ ゲﾗ┗WヴWｷｪﾐ ヮヴWヴﾗｪ;デｷ┗W SWヮWﾐSゲ ﾗﾐ デｴW 

development of international relations.
35

 The ICJ has offered examples of matters that fall 

┘ｷデｴｷﾐ ; ゲデ;デWげゲ ゲﾗ┗WヴWｷｪﾐ ヮヴWヴﾗｪ;デｷ┗W ゲ┌Iｴ ;ゲ デｴW IｴﾗｷIW ﾗa ヮﾗﾉｷデｷI;ﾉが WIﾗﾐﾗﾏｷIが ゲﾗIｷ;ﾉ ;ﾐS 

cultural system and the formulation of foreign policy but they are not exhaustive.
36

 Put in 

simple terms, intervention is the crossing of physical, political, economic or other borders as 

defined by sovereignty.  

 

All the above reveal the close relationship between the principle of (non)intervention and 

sovereignty: intervention is defined through the prism of sovereignty and, conversely, 

sovereignty is defined through the prism of intervention. To explain, if sovereignty is けデｴW 

right of every sovereign State to conduct its affairs wiデｴﾗ┌デ ﾗ┌デゲｷSW ｷﾐデWヴaWヴWﾐIWげ,37
 non-

intervention as the absence of interference in the sovereign authority and structures of the 

state is its substantiation and manifestation. Conversely, intervention denotes the 

┌ゲ┌ヴヮ;デｷﾗﾐ ﾗa ; ゲデ;デWげゲ ゲﾗ┗WヴWｷｪﾐデ┞ WｷデｴWヴ H┞ ﾉｷﾏｷデｷﾐｪ ｷデゲ ;┌デｴﾗヴｷデ┞ ｷﾐ ヴWﾉ;デｷﾗﾐ デﾗ ｷゲゲ┌Wゲ デｴ;デ 

fall under its sovereign prerogatives or by displacing its authority.
38

 As the ICJ put it, the 

non-intervention principle is protecting デｴW けヮﾗﾉｷデｷI;ﾉ ｷﾐデWｪヴｷデ┞げ ﾗa ; ゲデ;デW.
39

   

 

 

                                                           
35

 Nationality Decrees in Tunis and Morocco, PCIJ Rep Series B No. 4 (1923) 23.  
36

 Nicaragua (n 23) para 205. AIIﾗヴSｷﾐｪ デﾗ デｴW FヴｷWﾐSﾉ┞ ‘Wﾉ;デｷﾗﾐゲ DWIﾉ;ヴ;デｷﾗﾐ け[e]very State has an inalienable 

right to choose its political, economic, social and cultural systems, without interference in any form by another 

“デ;デWきげ Friendly Relations Declaration (n 26). 
37

 Nicaragua (n 23) para 202.  
38

 Pｷデﾏ;ﾐ B PﾗデデWヴが けLげIﾐデWヴ┗Wﾐデｷﾗﾐ Wﾐ Dヴﾗｷデ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ MﾗSWヴﾐWげ ふヱΓンンぶ ンヲ Hague Academy of International 

Law 616. See also Robert J Vincent, Non-Intervention and International Order (1974) 325. 
39

 Nicaragua (n 23) para 202.  
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2.2 Distinguishing Intervention from the Use of Force  

 

If intervention is an elastic concept that describes forms of coercive interference into a 

ゲデ;デWげゲ ゲﾗ┗WヴWｷｪﾐ ヮヴWヴﾗｪ;デｷ┗Wゲが デｴW ┌ゲW ﾗa aﾗヴIW ｷゲ デｴW ﾏﾗゲデ W┝デヴWﾏW ﾗヴ ヮWヴｴ;ヮゲ ﾏﾗゲデ 

effective means of exercising such interference. Inevitably, this state of affairs has caused 

confusion. Often intervention is used interchangeably with the use of force or the same 

facts are used to signify both intervention and the use of force. In the Nicaragua case for 

example the ICJ opined that a violation of the non-ｷﾐデWヴ┗Wﾐデｷﾗﾐ ヮヴｷﾐIｷヮﾉW ｷゲ けヮ;ヴデｷI┌ﾉ;ヴﾉ┞ 

obvious in the case of an intervention which uses forceげ.40
  The Court also determined that 

acts which breach the principle of non-ｷﾐデWヴ┗Wﾐデｷﾗﾐ け┘ｷﾉﾉ also, if they directly or indirectly 

involve the use of force, constitute a breach of the principle of non-use of force in 

ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ヴWﾉ;デｷﾗﾐゲげく41
 Similarly, the Court characterised the presence of Ugandan troops 

on DRC territory and the support Uganda provided to rebels as violations of both the non-

use of force and the non-intervention norm but, finally, it concluded that デｴW けぷデへｴW ┌ﾐﾉ;┘a┌ﾉ 

military intervention by Uganda was of such magnitude and duration that the Court 

considers it to be a grave violation of the prohibition on the use of force expressed in Article 

ヲが ヮ;ヴ;ｪヴ;ヮｴ ヴが ﾗa デｴW Cｴ;ヴデWヴげく42
  

 

                                                           
40

 Ibid, para 205. 
41

 Ibid, para 209.  
42

 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda) (2005) ICJ Rep 

para 165. 
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It is important then to explain the differences between the concepts of intervention and use 

of force. Although intervention and the use of force share common origins in that they both 

derive from and are attached to the principle of state sovereignty, gradually they separated 

from each other. First, ontologically, intervention has been constructed around the notion 

of coercion whereas the use of force has been Iﾗﾐゲデヴ┌IデWS ;ヴﾗ┌ﾐS デｴW IﾗﾐIWヮデ ﾗa け┗ｷﾗﾉWﾐIWげ 

in the sense of physical destruction or human loss and injury.
43

 Secondly, normatively, 

intervention and the use of force acquired their own legal formulation and became 

independent legal postulates. 

  

An excursion into the development of the norm prohibiting the use of force is instructive in 

this respect. This norm - currently enshrined in Article 2(4) of the UN Charter - is the result 

of a long process of legal and political endeavours to limit or prohibit  war in inter-state 

relations.
44

 War, according tﾗ Cﾉ;┌ゲW┘ｷデ┣げs デヴ;Sｷデｷﾗﾐ;ﾉ SWaｷﾐｷデｷﾗﾐが けｷゲ ;ﾐ ;Iデ ﾗa ┗ｷﾗﾉWﾐIW デﾗ 

IﾗﾏヮWﾉ ﾗ┌ヴ ﾗヮヮﾗﾐWﾐデ デﾗ a┌ﾉaｷﾉ ﾗ┌ヴ ┘ｷﾉﾉげく45
 Although it is evident from this definition that 

intervention and war share the element of coercion, they also differ in that central to war 

and constitutive of war is the act of violence. The act of violence not only differentiated war 

from intervention ontologically but also stigmatised war because of its direct, immediate 

and destructive effects.
46

 As a result, in political and legal thinking war was treated as a 

                                                           
43

 Fﾗヴ DｷﾐゲデWｷﾐが けぷｷ]t does not matter what specific means に kinetic or electronic に are used to bring it about but 

デｴW WﾐS ヴWゲ┌ﾉデ ﾏ┌ゲデ HW デｴ;デ ┗ｷﾗﾉWﾐIW ﾗII┌ヴゲ ﾗヴ ｷゲ デｴヴW;デWﾐWSげき Yﾗヴ;ﾏ DｷﾐゲデWｷﾐが War, Aggression and Self-

Defence (2011) 88く Fﾗヴ “ｴ;┘が AヴデｷIﾉW ヲふヴぶ UN Cｴ;ヴデWヴ けIﾗvers situations in which violence is employed which 

a;ﾉﾉ ゲｴﾗヴデ ﾗa デｴW デWIｴﾐｷI;ﾉ ヴWケ┌ｷヴWﾏWﾐデゲ ﾗa デｴW ゲデ;デW ﾗa ┘;ヴげき M;ﾉIﾗﾉﾏ “ｴ;┘が International Law (2014) 815.   
44

 See Article 10-13 Covenant of the League of Nations; Article 1 of the Pact of Paris (1928). See further 

CｴヴｷゲデﾗヮｴWヴ GヴWWﾐ┘ﾗﾗSが けTｴW CﾗﾐIWヮデ ﾗa W;ヴ ｷﾐ MﾗSWヴﾐ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ L;┘げ ふヱΓΒΑぶ ンヶ International and 

Comparative Law Quarterly 283, 301ff.  
45

 Carl von Clausewitz, On War http://www.clausewitz.com/readings/OnWar1873/BK1ch01.html. 
46

 Edward KWWﾐWが けIﾐデWヴﾐ;デｷﾗﾐ;ﾉ HｷWヴ;ヴIｴ┞ ;ﾐS デｴW Oヴｷｪｷﾐゲ ﾗa デｴW MﾗSWヴﾐ Pヴ;IデｷIW ﾗa IﾐデWヴ┗Wﾐデｷﾗﾐげ ふヲヰヱンぶ ンΓ 
Review of International Studies 1077; Brendan “ｷﾏﾏゲが けA a;ﾉゲW ヮヴｷﾐIｷヮﾉW ｷﾐ デｴW L;┘ ﾗa N;デｷﾗﾐゲげが ｷﾐ B “ｷﾏﾏゲ ;ﾐS 
DJB Trim (eds), Humanitarian Intervention (2013) 89.  

http://www.clausewitz.com/readings/OnWar1873/BK1ch01.html
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separate phenomenon leading to its normative separation from intervention as the 

persistent efforts to regulate or abolish war demonstrate. E┗Wﾐ ｷa デｴW デWヴﾏ け┘;ヴげ ┘;ゲ 

substituted by the more inclusive term け┌ゲW ﾗa aﾗヴIWげ, a use of force is defined as such by the 

element of violence. This is exemplified in Article 2(4) of the UN Charter. What this Article 

prohibits is violence namely, the infliction of deprivations upon a state in the form of 

けSWゲデヴ┌Iデｷﾗﾐ デﾗ ﾉｷaW ;ﾐS ヮヴﾗヮWヴデ┞げ デｴヴﾗ┌ｪｴ デｴe use of the military or equivalent 

instruments.
47

 It is interesting to note in this respect that a Brazilian proposal to also include 

within the definition of Article 2(4) けthe threat or use of economic measures in any manner 

ｷﾐIﾗﾐゲｷゲデWﾐデ ┘ｷデｴ デｴW ヮ┌ヴヮﾗゲWゲ ﾗa デｴW Oヴｪ;ﾐｷ┣;デｷﾗﾐげ ┘;ゲ ヴWﾃWIデWS H┞ デｴW Sヴ;aデｷﾐｪ 

committee
48

 because it tried to link intervention with the use of force.
49

 If Article 2(4) is 

defined by violence, all other interference that is coercive and targets the sovereign domain 

of a state falls outside this Article and under the concept of intervention. As Vincent 

observed, intervention has become けa word used to describe the sorts of behaviour not 

covered by Article 2(4) and hence non-intervention a rulW ﾐﾗデ デﾗ HW aﾗ┌ﾐS デｴWヴWげく50
  

 

This reveals another feature of their normative decoupling in that the prohibition of the use 

of force is codified whereas the prohibition of intervention is not codified
51

 although it has 

been mentioned on numerous occasions in General Assembly resolutions. Still, the General 

                                                           
47

 Ian Brownlie, International Law and the Use of Force by States (1963) 362. For similar approaches see Bruno 

Simma, Daniel -Erasmus Khan, Greg Nolte and Andreas Paulus (ed), The Charter of the United Nations: A 

Commentary (2012) 208-10; Lauterpacht (n 29) 202; Oscar Schachter, International Law in Theory and Practice 

(1982) 100-ヱヱヱくOﾉｷ┗Wヴ Dﾜヴヴが けUゲW ﾗa FﾗヴIWが PヴﾗｴｷHｷデｷﾗﾐ ﾗaげ ふヲヰヱヲぶ Max Planck Encyclopaedia of Public 

International Law, paras 18-19. 
48

 UNCIO VI, 334, 609 (our emphasis); Simma et al, ibid, 208-9. 
49

 UNCIO VI, 563, 558-9. Report of the Special Committee on Principles of International Law Concerning 

Friendly Relations and Co-operation among States A/5746 (1964), para 56. 
50

 Vincent (n 38) 234. 
51

 Nicaragua (n 23) para 202. Article 2(7) of the UN Charter is about the allocation of comptecnes between the 

UN and member states and it is not about intervnetion in the sense used here.  
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Assembly treated the principles of non-intervention and non-use of force in separate 

resolutions whereas the Friendly Relations Declaration - which declares the main principles 

that should inform inter-state relations - treats the non-use of force and non-intervention 

prohibitions as distinct and independent postulates.
52

 Furthermore and notwithstanding the 

lack of clarity that may exist,
53

 a comparison between the acts falling under the principle of 

the non-use of force and those falling under the principle of non-intervention indicates that 

the meaning of the term けforceげ was reserved only to armed force whereas non-intervention 

involves non-forcible acts.
54

 For instance, the General Assembly views the act of organizing, 

assisting, fomenting, financing, inciting or tolerating subversive, terrorist or armed activities 

as a use of force when the ensuing acts involve armed violence
55

 but as intervention when 

they do not involve armed violence. Similarly, the GWﾐWヴ;ﾉ AゲゲWﾏHﾉ┞げゲ DWaｷﾐｷデｷﾗﾐ ﾗa 

AｪｪヴWゲゲｷﾗﾐ SWaｷﾐWゲ ;ｪｪヴWゲゲｷﾗﾐ げ;ゲ デｴW ┌ゲW ﾗa ;ヴﾏWS aﾗヴIWげ ;ﾐS ﾐﾗデ ;ゲ ｷﾐデWヴ┗Wﾐデｷﾗﾐく56
 

 

Further indication of the distinctiveness of the two norms is provided by the fact that, for 

many, the prohibition of the use of force is a jus cogens norm
57

 whereas the principle of 

non-intervention is not generally regarded as having attained this status.
58

  

                                                           
52

 GA Res 1815(XVII) para 3.  
53

 As Lowe observed, け[i]t achieved doctrinal coherence and purity at the expeﾐゲW ﾗa ;II┌ヴ;I┞ ;ﾐS Iﾗﾏヮﾉｷ;ﾐIWげき 
V;┌ｪｴ;ﾐ Lﾗ┘Wが けThe Principle of Non-ｷﾐデWヴ┗Wﾐデｷﾗﾐぎ UゲW ﾗa FﾗヴIWげ, in Colin Warbrick and Vaughan Lowe eds The 

United Nations and Principles of International Law: Essays in Honor of Michael Akehurst (1994) 66, 73. 
54

 Robert Rosenstock, けThe Declaration of Principles of International Law Concerning Friendly 

Relations: A Surveyげ (1971) 65 AJIL 713, 724-725; Dino Kヴｷデゲｷﾗデｷゲが けTﾗヮﾗｪヴ;ヮｴｷWゲ ﾗa FﾗヴIWげが ｷﾐ M “Iｴﾏｷデデ ;ﾐS J 
Pejic (eds), International Law and Armed Conflict: Exploring the Faultiness: Essays in Honour of Yoram Dinstein 

(2007) 68. See also UN Doc A/6799 (1967). 
55

 けE┗Wヴ┞ “デ;デW ｴ;ゲ デｴW S┌デ┞ デﾗ ヴWaヴ;ｷﾐ aヴﾗﾏ ﾗrganizing, instigating, assisting or participating in acts of civil strife 

or terrorist acts in another State or acquiescing in organized activities within its territory directed towards the 

commission of such acts, when the acts referred to in the present ヮ;ヴ;ｪヴ;ヮｴ ｷﾐ┗ﾗﾉ┗W ; デｴヴW;デ ﾗヴ ┌ゲW ﾗa aﾗヴIWくげ 
56

 GA ‘Wゲ ンンヱヴ ふヱΓΑヴぶ AヴデｷIﾉW ヱ ふけAｪｪヴWゲゲｷﾗﾐ ｷゲ デｴW ┌ゲW ﾗa ;ヴﾏWS aﾗヴIW H┞ ; “デ;デW ;ｪ;ｷﾐゲデ デｴW ゲﾗ┗WヴWｷｪﾐデ┞が 
territorial integrity or political independence of another State, or in any other manner inconsistent with the 

Cｴ;ヴデWヴ ﾗa デｴW UﾐｷデWS N;デｷﾗﾐゲが ;ゲ ゲWデ ﾗ┌デ ｷﾐ デｴｷゲ DWaｷﾐｷデｷﾗﾐげぶ. 
57

 See references at footnote 19. 
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TｴW ICJげゲ interpretation of the principle of non-intervention and the non-use of force is also 

instructive in this regard. Although the ICJ has occasionally and on a conceptual level used 

the notions of intervention and use of force interchangeably,
59

 when it was required to 

assess the international legality of specific factual scenarios it regarded the notions of 

intervention and use of force as appertaining to distinct legal principles. This is clearly 

illustrated in the Corfu Channel case where the ICJ determined that Bヴｷデ;ｷﾐげゲ ┌ﾐ;┌デｴﾗヴｷ┣WS 

deployment of warships into Albanian's territorial sea was regarded as intervention against 

the will of the Albanian government, rather than an unlawful use of force.
60

 Even in the 

Nicaragua case ┘ｴWヴW デｴW ICJげゲ Iﾗﾐa┌ゲｷﾗﾐ ﾗa デｴW concepts of intervention and the use of 

force was at its most pronounced, as the Court moved away from this conceptual discussion 

and focused upon the particulars of the case in hand, it tried to match facts and situations 

with either the norm on the use of force or the norm on intervention,
61

 thereby treating 

these principles as complementary, concluding that those measures adopted by the US 

which did not involve the use of force (for example economic measures or support to armed 

bands which do not subsequently use force) were unlawful according to the non-

intervention principle.
62

  

 

                                                                                                                                                                                     
58

 M;┣ｷ;ヴ J;ﾏﾐWﾃ;S ;ﾐS MｷIｴ;Wﾉ WﾗﾗSが けTｴW PヴｷﾐIｷヮﾉW ﾗa Nﾗﾐ-IﾐデWヴ┗Wﾐデｷﾗﾐげ ふヲヰヰΓぶ ヲヲ Leiden Journal of 

International Law 345. 
59

 See text accompanying footnote 40. 
60

 Corfu Channel (United Kingdom v Albania) (Merits) [1949] ICJ Rep 35. Although the ICJ explained that 

Bヴｷデ;ｷﾐげゲ IﾗﾐS┌Iデ Iﾗﾐゲデｷデ┌デWS け; ﾏ;ﾐｷaWゲデ;デｷﾗﾐ ﾗa ; ヮﾗﾉｷI┞ ﾗa aﾗヴIWげ ふヮ Αぶが デｴW Cﾗ┌ヴデ SｷS ﾐﾗデ ;Sﾃ┌SｷI;デW ﾗﾐ デｴW 
basis of Article 2(4); see Theodore Cｴヴｷゲデ;ﾆｷゲが けIﾐデWヴ┗Wﾐデｷﾗﾐ ;ﾐS “Wﾉa-HWﾉヮげが ｷﾐ K B;ﾐﾐWﾉｷWヴが T Cｴヴｷゲデ;ﾆｷゲ ;ﾐS “ 
Heathcote (ed), The ICJ and the Evolution of International Law: The Enduring Impact of the Corfu Channel Case 

(2012) 219-220.   
61

 Nicaragua (n 23) para 201. 
62

 ibid paras 241-2, 245  
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What transpires from the preceding discussion is that intervention and the use of force are 

part and parcel of a multi-faceted legal framework established in international law to 

protect state sovereignty in its various facets 
63

 but where each legal principle has its own 

separate content and normative standing and describe different phenomena impacting 

upon state sovereignty.
64

  

 

 

2.3 AゲゲWゲゲｷﾐｪ ‘┌ゲゲｷ;げゲ Conduct  

 

‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐゲ デﾗ┘;ヴSゲ Uﾆヴ;ｷﾐW thus need to be considered against this background. It is 

widely acknowledged that Russia wanted to prevent closer ties between Ukraine and the EU 

and to cancel the Association Agreement. For this reason, Russia imposed a number of 

economic measures against Ukraine.
65

 Since the aim of those measures was to influence the 

                                                           
63

 Jennings and Watts (n 29) 382.  
64

 Aゲ OヮヮWﾐｴWｷﾏ W┝ヮﾉ;ｷﾐゲが けぷ┘へｴｷﾉW customary rules of international law relating to intervention have now to a 

considerable extent to be considered alongside the more general prohibition on the use of force, intervention 

ｷゲ ゲデｷﾉﾉ ; SｷゲデｷﾐIデ IﾗﾐIWヮデげ; Jennings and Watts, ibid, 429; Derek W Bowett, Self-Defence in International Law 

(1958) 44-51; Kritsiotis (n 54ぶ  ヶヴく “ｷﾏｷﾉ;ヴﾉ┞が J;ﾏﾐWﾃ;S ;ﾐS WﾗﾗS ;ゲゲWヴデ デｴ;デ けﾐﾗ┘;S;┞ゲ デｴW ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾉ;┘ 
on the use of force is not generally thought of in terms of non-intervention but as a self-standing chapter of 

ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾉ;┘げき J;ﾏﾐWﾃ;S ;ﾐS Wood (n 58) 359. 
65

 Iデ ┘;ゲ ゲデ;デWS デｴ;デ けぷaへヴﾗﾏ A┌ｪ┌ゲデ ヲヰヱンが ‘┌ゲゲｷ; ┌ﾐSWヴデﾗﾗﾆ ; ヮﾗﾉｷI┞ ﾗa IﾗWヴIｷ┗W WIﾗﾐﾗﾏｷI Sｷヮﾉﾗﾏ;I┞ ;ｷﾏWS ;デ 
changing the political calculations of President Y;ﾐ┌ﾆﾗ┗┞Iｴげく F┌ヴデｴWヴﾏﾗヴWが Dヴ Lｷﾉｷ; “ｴW┗デゲﾗva, Senior Associate, 

MﾗゲIﾗ┘ CWﾐデWヴが C;ヴﾐWｪｷW EﾐSﾗ┘ﾏWﾐデ aﾗヴ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ PW;IWが ゲ;ｷS デｴ;デ ‘┌ゲゲｷ; ゲデ;ヴデWS デｴW けA┌ｪ┌ゲデ デヴ;SW ┘;ヴ 
with Ukraine, trying to force the former President Yanukovych to reject the Association Agreement with 

Bヴ┌ゲゲWﾉゲくげ Hｷゲ E┝IWﾉﾉWﾐI┞ AﾐSヴｷｷ K┌┣ﾏWﾐﾆﾗが Uﾆヴ;ｷﾐｷ;ﾐ AIデｷﾐｪ AﾏH;ゲゲ;Sﾗヴ デﾗ デｴW UKが ゲヮﾗﾆW ﾗa ; けﾐ┌ﾏHWヴ ﾗa 
different 'wars'ねa customs war, a gas war, a milk war, a meat war, cheese war, a chocolate war", which "the 

Russians started against Ukraine with the solemn purpose of pursuing us to postpone and then refuse 

E┌ヴﾗヮW;ﾐ ｷﾐデWｪヴ;デｷﾗﾐげき ケ┌ﾗデ;デｷﾗﾐゲ aヴﾗﾏ E┌ヴﾗヮW;ﾐ Union Committee - Sixth Report The EU and Russia: before 

and beyond the crisis in Ukraine, House of Lords (10 February 2015) 

http://www.publications.parliament.uk/pa/ld201415/ldselect/ldeucom/115/11502.htm para 179. 

http://www.publications.parliament.uk/pa/ld201415/ldselect/ldeucom/115/11502.htm
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external relations of Ukraine and to coerce Ukraine into adopting a different course of 

action, they constitute unlawful intervention.
66

  

 

‘┌ゲゲｷ;げゲ UヮヮWヴ Hﾗ┌ゲW ﾗa P;ヴﾉｷ;ﾏWﾐデ ;ﾉゲﾗ ;ヮヮヴﾗ┗WS デｴW ‘┌ゲゲｷ;ﾐ PヴWゲｷSWﾐデげゲ ヴWケ┌Wゲデ 

け[i]n connection with the extraordinary situation that has developed in Ukraine 

and the threat to citizens of the ‘┌ゲゲｷ;ﾐ FWSWヴ;デｷﾗﾐ  ぐ デﾗ use the Armed Forces 

of the Russian Federation on the territory of Ukraine until the social and political situation 

in デｴ;デ Iﾗ┌ﾐデヴ┞ ｷゲ ﾐﾗヴﾏ;ﾉｷゲWSげく67
 The wﾗヴS け┌ゲWげ ﾏ;┞ ゲｷｪﾐｷa┞ ; ┘ｴﾗﾉW ヴ;ﾐｪW ﾗa ;Iデｷﾗﾐゲ H┌デ the 

mere deployment of troops or the threat of deploying troops falls under the prohibition of 

intervention; it is only if the deployment of troops is accompanied with the use of force or 

the threat of force that it violates Article 2(4) of the UN Charter on the non-use of force. At 

that stage, the resolution amounted to unlawful intervention since its purpose was to 

coerce Ukraine into adopting a certain course of conduct. Indeed, as the Security Council 

debates reveal, “WI┌ヴｷデ┞ Cﾗ┌ﾐIｷﾉ ﾏWﾏHWヴゲ SｷS ﾐﾗデ Iｴ;ヴ;IデWヴｷゲW ‘┌ゲゲｷ;げゲ IﾗﾐS┌Iデ as a threat 

of force but instead as a threat to the sovereignty, independence and territorial integrity of 

Ukraine.
68

  

 

Regarding the provision of military equipment to local self-defence units, this action did not 

amount to an indirect use of force because the equipment was not used to perpetrate acts 

                                                           
66

 Nicaragua ふﾐ ヲンぶ ヮ;ヴ; ヲヰヵく AIIﾗヴSｷﾐｪ デﾗ デｴW FヴｷWﾐSﾉ┞ ‘Wﾉ;デｷﾗﾐゲ DWIﾉ;ヴ;デｷﾗﾐ け[e]very State has an inalienable 

right to choose its political, economic, social and cultural systems, without interference in any form by another 

“デ;デWきげ Friendly Relations Declaration (n 26). 
67

 http://en.kremlin.ru/events/president/news/20353  
68

 UN Doc S/PV.7124 (1 March 2014). See in particular the interventions of the representatives of the United 

States, United Kingdom and France.   

http://en.kremlin.ru/events/president/news/20353
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of violence according to the GWﾐWヴ;ﾉ AゲゲWﾏHﾉ┞げゲ definition of indirect use of force.
69

 
 
The 

supply of weapons constituted instead a violation of the non-intervention principle because 

it emboldened the material capabilities of the rebel group vis-à-vis Kiev and thus 

undermined the capacity of the central government to regulate and organise its domestic, 

sovereign affairs. It is interesting to note that there is a subtle yet important difference 

between the ICJげゲ and the General Assemblyげゲ definition of indirect use of force. For the ICJ, 

the provision of military equipment is an indirect use of force,
70

 regardless of how it is used 

by the rebel groups, whereas according to the General Assemblyげゲ resolution an indirect use 

of force occurs only where those weapons are used by rebel groups to commit acts that 

involve the threat or use of force. It is very difficult to decipher the reasons for such 

SｷaaWヴWﾐデｷ;デｷﾗﾐ H┌デ ｷa デｴW Cﾗ┌ヴデげゲ ┗ｷW┘ デｴ;デ デｴe Friendly Relations Declaration constitutes 

customary law is taken into account as well as the limitation of the non-use of force 

principle in the Declaration to that of armed violence, the DWIﾉ;ヴ;デｷﾗﾐげゲ interpretation as to 

what amounts to an indirect use of force is more consistent with the rationale of the 

Declaration.  

 

In relation to the entry and presence of Russian military personnel on Ukrainian territory 

without its authorisation - whether as part of the local self-defence forces or the entry and 

presence of Russian military itself に it amounts to unlawful intervention.
71

 According to the 

Friendly Relations Declaration, one type of prohibited intervention is an け;ヴﾏWS ｷﾐデWヴ┗Wﾐデｷﾗﾐげ 

but this provision needs to be interpreted in conjunction with the principle of the non-use of 

                                                           
69

 Friendly Relations Declaration (n 26) Principle C, para 2. 
70

 Nicaragua (n 23) para 228. 
71

 UN Doc A/5746 (1965) para 45. 
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force included in the same resolution. An armed intervention may signify a whole range of 

activities from the entry and presence of military personnel to the actual use of force by 

them. For this reason, the critical question is whether the dispatch of military personnel 

involves the use of force in the sense of armed violence. In the case at hand, the military 

personnel that established operational control over Crimea did so without the use of 

violence.
72

 As President Putin stated, けI I;ﾐﾐﾗデ ヴWI;ﾉﾉ ; ゲｷﾐｪﾉW I;ゲW ｷﾐ ｴｷゲデﾗヴ┞ ﾗa ;ﾐ 

intervention ┘ｷデｴﾗ┌デ ; ゲｷﾐｪﾉW ゲｴﾗデ HWｷﾐｪ aｷヴWS ;ﾐS ┘ｷデｴ ﾐﾗ ｴ┌ﾏ;ﾐ I;ゲ┌;ﾉデｷWゲくげ73
 

Consequently, ‘┌ゲゲｷ;げゲ deployment of military personnel into Crimea must be characterised 

as intervention insofar as it adversely impacted upon the authority structures of Ukraine.
74

 

More specifically, ‘┌ゲゲｷ;げゲ SWヮﾉﾗ┞ﾏWﾐデ ﾗa デヴﾗﾗヮゲ ｷﾐデﾗ CヴｷﾏW; ヮヴW┗WﾐデWS Uﾆヴaine from 

exercising its authority over that region and in general usurped its authority.  

 

There were reports of an incident on 7 March 2014 where Russian military personnel 

stormed a Ukrainian command post near Sevastopol, けヴ;ﾏﾏぷｷﾐｪへ デｴW ｪ;デWゲげ ;ﾐS forcing 

entry into the base.
75

 Although this was reportedly done without any violent confrontation 

between the Russian and the Ukrainian troops guarding the base,
76

 one could say that the 

damage to the base amounted to violence within the meaning of Article 2(4) of the UN 

Charter. However, there is a near consensus that Article 2(4) embraces a de minimis 

                                                           
72

 It is important to reiterate that our analysis extends only to the initial deployment of Russian troops into 

CヴｷﾏW; ｷﾐ W;ヴﾉ┞ M;ヴIｴ ヲヰヱヴ ┌ﾐデｷﾉ CヴｷﾏW;げゲ SWIﾉ;ヴ;デｷﾗﾐ ﾗa ｷﾐSWヮWﾐSWﾐIW ;ゲ ; ゲﾗ┗WヴWｷｪﾐ state on 17 March 2014.  
73

 Address by President of the Russian Federation (18 March 2014) http://eng.kremlin.ru/news/6889. 
74

 Iﾐ デｴW ゲ;ﾏW ┗Wｷﾐが ;IIﾗヴSｷﾐｪ デﾗ WWﾉﾉWヴ け‘┌ゲゲｷ;ろゲ ;Iデｷﾗﾐゲ ｴ;┗W IヴW;デWS ゲヮ;IW aﾗヴ デｴW ヮヴﾗ-Russian local 

authorities in Crimea to displace the lawful public authorities of Ukraine. Legally, this clearly amounts to a 

significant act of intervention - indeed, aゲ ‘┌ゲゲｷ;ﾐ ﾏｷﾉｷデ;ヴ┞ ┌ﾐｷデゲ ;ヴW ｷﾐ┗ﾗﾉ┗WSが ｷデ ｷゲ ; I;ゲW ﾗa ;ヴﾏWS ｷﾐデWヴ┗Wﾐデｷﾗﾐくげ 
Marc Wellerが けAﾐ;ﾉ┞ゲｷゲぎ Wｴ┞ ‘┌ゲゲｷ;ろゲ CヴｷﾏW; ﾏﾗ┗W F;ｷﾉゲ LWｪ;ﾉ TWゲデげ, BBC News (7 March 2014) 

http://www.bbc.co.uk/news/world-europe-26481423.  
75

 BBC NW┘ゲが Uﾆヴ;ｷﾐW Cヴｷゲｷゲぎ ‘┌ゲゲｷ; ┘;ヴﾐゲ U“ ;ｪ;ｷﾐゲデ けｴ;ゲデ┞げ ゲ;ﾐIデｷﾗﾐゲ ふΒ M;ヴIｴ ヲヰヱヴぶ 
http://www.bbc.co.uk/news/world-europe-26492053#TWEET1065567.  
76

 ibid.  

http://eng.kremlin.ru/news/6889
http://www.bbc.co.uk/news/world-europe-26481423
http://www.bbc.co.uk/news/world-europe-26492053#TWEET1065567
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threshold namely, that if the violence is minimal, it falls outside this article.
77

 Consequently, 

minimal uses of force fall within the definition of intervention.  

 

Tﾗ デｴW W┝デWﾐデ デｴ;デ ‘┌ゲゲｷ;げゲ aforementioned conduct did not amount to a use of force it 

cannot be an armed attack as the Ukraine Association of International law opined
78

 because, 

per the ICJ in the Nicaragua I;ゲWが デｴW SWaｷﾐｷデｷﾗﾐ ﾗa ;ﾐ ;ヴﾏWS ;デデ;Iﾆ W┝デWﾐSゲ ﾗﾐﾉ┞ デﾗ けデｴW 

ﾏﾗゲデ ｪヴ;┗W aﾗヴﾏゲ ﾗa デｴW ┌ゲW ﾗa aﾗヴIWげく79
 Likewise, ‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐゲ I;ﾐﾐﾗデ ;ﾏﾗ┌ﾐデ デﾗ ;ﾐ ;Iデ 

of aggression.
80

 It has been claimed that the use of Russian forces stationed in Ukraine in 

contravention of the 1997 Black Sea Fleet Agreement is an act of aggression according 

Article 3(e) of the 1974 General Assembly resolution on the Definition of Aggression.
81

 As 

Article 1 of the Definition of Aggression explains, け;ｪｪヴWゲゲｷﾗﾐ ｷゲ デｴW ┌ゲW ﾗa ;ヴﾏWS aﾗヴIWげ ;nd 

                                                           
77

  Mary-Ellen OげCﾗﾐﾐWﾉﾉが けげTｴW PヴﾗｴｷHｷデｷﾗﾐ ﾗﾐ デｴW UゲW ﾗa FﾗヴIWげが ｷﾐ NｷｪWﾉ D WｴｷデW ;ﾐS Cｴヴｷゲデｷ;ﾐ HWﾐSWヴゲﾗﾐ ふWSゲぶが 
Research Handbook on International Conflict and Security Law (2013) 102. For a similar approach see Oliver 

Corten, The Law against War ふH;ヴデ ヲヰヱヰぶ ヵヵ ふけデｴWヴW ｷゲ ; デｴヴWゲｴﾗﾉS HWﾉﾗ┘ ┘ｴｷIｴ デｴW ┌ゲW ﾗa aﾗヴIW ｷﾐ ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ 
ヴWﾉ;デｷﾗﾐゲが ┘ｴｷﾉW ｷデ ﾏ;┞ HW Iﾗﾐデヴ;ヴ┞ デﾗ IWヴデ;ｷﾐ ヴ┌ﾉWゲ ﾗa ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾉ;┘が I;ﾐﾐﾗデ ┗ｷﾗﾉ;デW ;ヴデｷIﾉW ヲふヴぶげぶく Fﾗヴ デｴW 
alterative view that Article 2(4) does not embrace a de minimis デｴヴWゲｴﾗﾉS ゲWW Tﾗﾏ ‘┌┞ゲが けTｴW MW;ﾐｷﾐｪ ﾗa 
けFﾗヴIWげ ;ﾐS デｴW Bﾗ┌ﾐS;ヴｷWゲ ﾗa デｴW Jus ad Bellum に AヴW けMｷﾐｷﾏ;ﾉげ UゲWゲ ﾗa FﾗヴIWゲ E┝Iﾉ┌SWS aヴﾗﾏ UN Cｴ;ヴデWヴ ヲふヴぶいげ 
(2014) 108 AJIL 159. 
78

 けTherefore, the actions of the Russian Federation provide legal grounds for Ukraine to have recourse to its 

inherent right to individual or collective self-SWaWﾐゲWが ;ゲ ゲWデ ﾗ┌デ ｷﾐ AヴデｷIﾉW ヵヱ ﾗa デｴW UN Cｴ;ヴデWヴげき The Appeal of 

the Ukrainian Association of International Law (2014) http://www.ejiltalk.org/appeal-from-the-ukrainian-

association-of-international-law/. 
79

 Nicaragua (n 23) para 191. 
80

 See the Statement of the Ambassador of the Ukraine of the Security Council; UN Doc S/PV.7124 (1 March 

ヲヰヱヴぶく U“ “WIヴWデ;ヴ┞ ﾗa “デ;デW Jﾗｴﾐ KWヴヴ┞ ヴWaWヴヴWS デﾗ ‘┌ゲゲｷ;げゲ IﾗﾐS┌Iデ ;ゲ ; けHヴ;┣Wﾐ ;Iデ ﾗa ;ｪｪヴWゲゲｷﾗﾐげき BBC NW┘ゲが 
けJﾗｴﾐ KWヴヴ┞ぎ ‘┌ゲゲｷ;ﾐ ;Iデｷﾗﾐ ; けHヴ;┣Wﾐ ;Iデ ﾗa ;ｪｪヴWゲゲｷﾗﾐげげ ふヲ M;ヴIｴ ヲヰヱヴぶが http://www.bbc.co.uk/news/world-

europe-26409401. The North-B;ﾉデｷI Β ;ﾉゲﾗ IﾗﾐゲｷSWヴWS ｷデ ;ﾐ ;Iデ ﾗa ;ｪｪヴWゲゲｷﾗﾐき けTｴW FﾗヴWｷｪﾐ MｷﾐｷゲデWヴ ﾗa デｴW 
Nordic, Baltic and Visegrad countries met in Narva on 6-7 March 2014 and issued a joint statement regarding 

デｴW ゲｷデ┌;デｷﾗﾐ ｷﾐ Uﾆヴ;ｷﾐWげが Eゲデﾗﾐｷ;ﾐ Mｷﾐｷゲデヴ┞ ﾗa FﾗヴWｷｪﾐ Aaa;ｷヴゲ ふヶ-7 March 2014).  
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 According to Article 3(e) of General Assembly Resolution 3314 (XXIX) on the Definition of Aggression (1974) 
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Aurel “;ヴｷが けUﾆヴ;ｷﾐW Iﾐゲデ;-Symposium: When does the Breach of a Status of Forces Agreement amount to an 
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http://opiniojuris.org/2014/03/06/ukraine-insta-symposium-breach-status-forces-agreement-amount-act-

aggression-case-ukraine-black-sea-fleet-sofa/. Also see Ukrainian Association of International Law 

http://www.ejiltalk.org/appeal-from-the-ukrainian-association-of-international-law/.  

http://www.ejiltalk.org/appeal-from-the-ukrainian-association-of-international-law/
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as it states in the preamble it is けデｴW ﾏﾗゲデ ゲWヴｷﾗ┌ゲ ;ﾐS S;ﾐｪWヴﾗ┌ゲ aﾗヴﾏ ﾗa デｴW ｷﾉﾉWｪ;ﾉ ┌ゲW ﾗa 

aﾗヴIWげく82
 Tｴｷゲ ﾏW;ﾐゲ デｴ;デ デｴW ヮｴヴ;ゲW け┌ゲW ﾗa ;ヴﾏWS aﾗヴIWゲげ in Article 3(e) should involve the 

use of grave force to constitute aggression. To the extent that Russian forces were deployed 

in contravention of the agreement but they did not use force in the sense of armed violence 

causing death, injury or destruction, that action falls below the use of force threshold and 

consequently does not constitute aggression. It constitutes instead unlawful intervention 

since the aim was to coerce the Ukrainian government in addition to being a breach of the 

referent treaty.  

 

Iﾐ IﾗﾐIﾉ┌ゲｷﾗﾐが ‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐゲ ;ﾏﾗ┌ﾐデWS デﾗ ｷﾐデWヴ┗Wﾐデｷﾗﾐ H┌デ デｴW immediate question is 

whether there are any grounds according to which they can be justified.  

 

3. Permissible Intervention 

 

Russia maintained that its actions were justified because they were consented to by the 

legitimate authorities in Ukraine and that they were designed to protect its nationals. For 

this reason, in this section we W┝;ﾏｷﾐW デｴW ﾉWｪ;ﾉｷデ┞ ﾗa ‘┌ゲゲｷ;げゲ Iﾉ;ｷﾏゲ ｷﾐ デ┌ヴﾐ ｷﾐ ﾗヴSWヴ デﾗ 

ascertain whether its actions were permissible under international law.
83

  

 

3.1 Intervention by Invitation 

                                                           
82

 GA Res 3314 (1974). 
83

 For a discussion of justified interventions see Jennings and Watts (n 29) 439に47. 
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‘┌ゲゲｷ;げゲ AﾏH;ゲゲ;Sﾗヴ デﾗ デｴW UN Mヴ Cｴ┌ヴﾆｷﾐ produced a letter dated 1 March 2014 and 

ゲｷｪﾐWS H┞ Mヴ Y;ﾐ┌ﾆﾗ┗┞Iｴ ｷﾐ ┘ｴｷIｴ ｴW I;ﾉﾉWS ﾗﾐ デｴW PヴWゲｷSWﾐデ ﾗa ‘┌ゲゲｷ; けデﾗ ┌ゲW デｴW ;ヴﾏWS 

forces of the Russian Federation to establish legitimacy, peace, law and order, and stability 

and to defend the people of UkraiﾐWくげ84
  

 

International law has accepted interventions (military or otherwise) at the invitation of the 

ｴﾗゲデ ｪﾗ┗WヴﾐﾏWﾐデ HWI;┌ゲW デｴW ｷﾐ┗ｷデ;デｷﾗﾐ ｷゲ ;ﾐ W┝ヮヴWゲゲｷﾗﾐ ﾗa デｴW ゲデ;デWげゲ ゲﾗ┗WヴWｷｪﾐ will.
 85

 

State practice is quite rich in this regard
86

 with recent incidents including the US action in 

Iraq against ISIL at the request of the Iraqi government
87

 or the French and Chadian 

intervention in Mali in 2012-2013 to support the Malian government in its fight against 

Islamist groups.
88

   

 

                                                           
84

 UN S/PV.7125 (3 March 2014) 4.  
85

 Nicaragua (n 23) para 246; Article 20, Articles on State Responsibility For Internationally Wrongful Acts 

(2001).  
86

 けUK M;デWヴｷ;ﾉゲ ﾗﾐ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ L;┘げ ふヱΓΒヶぶ ヵΑ BYIL ヶヱヶく “WW ;ﾉゲﾗ デｴW ゲ┌ﾏﾏ;ヴ┞ ﾗa デｴW UK ｪﾗ┗WヴﾐﾏWﾐデげゲ ﾉWｪ;ﾉ 
position on military action in Iraq against ISIL at https://www.gov.uk/government/publications/military-action-
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in-iraq-against-isil; Jennings and Watts (n 29) 435; Louise Doswald-BWIﾆが けTｴW LWｪ;ﾉ V;ﾉｷSｷデ┞ ﾗa Mｷﾉｷデ;ヴ┞ 
Intervention by Invitation of the GoverﾐﾏWﾐデげ ふヱΓΒヵぶ ヵヶ BYIL 189. 
87

 Letter dated 20 September 2014 from the Permanent Representative of Iraq to the United Nations 

addressed to the President of the Security Council S/2014/691 (22 September 2014), ;IIﾗヴSｷﾐｪ デﾗ ┘ｴｷIｴ けぷｷへデ ｷゲ 
for these reasons that we, in accordance with international law and the  relevant bilateral and multilateral 

agreements, and with due regard for complete  national sovereignty and the constitution, have requested the 

United  States of  America to lead international efforts to strike ISIL sites and military strongholds, with our 

W┝ヮヴWゲゲ IﾗﾐゲWﾐデくげ 
88

 Identical letters date 11th January 2013 from the Permanent Representative of France to the UN addressed 

to the Secretary-General and the President of the Security Council; UN Doc S/2013/17 (14 January 2013) and 

for Chad see UN Doc S/PV.6905 (2 January 2013), 12. See also Karine Bannelier and Theodore Christakis, 

けUﾐSWヴ デｴW UN “WI┌ヴｷデ┞ Cﾗ┌ﾐIｷﾉろゲ W;デIｴa┌ﾉ E┞Wゲぎ Mｷﾉｷデ;ヴ┞ IﾐデWヴ┗Wﾐデｷﾗﾐ H┞ Iﾐ┗ｷデ;デｷﾗﾐ ｷﾐ デｴW M;ﾉｷ;ﾐ CﾗﾐaﾉｷIデげ 
(2013) 26 LJIL 855. 

https://www.gov.uk/government/publications/military-action-in-iraq-against-isil-government-legal-position/summary-of-the-government-legal-position-on-military-action-in-iraq-against-isil
https://www.gov.uk/government/publications/military-action-in-iraq-against-isil-government-legal-position/summary-of-the-government-legal-position-on-military-action-in-iraq-against-isil
https://www.gov.uk/government/publications/military-action-in-iraq-against-isil-government-legal-position/summary-of-the-government-legal-position-on-military-action-in-iraq-against-isil


 23 

In order for consent to play such a role it should be valid, free, precede the action and be 

specific. Consent is valid if it is granted by an authority that can express the will of the state 

for international law purposes. This does not necessarily mean that consent should be given 

by the person or the organ that is constitutionally empowered to give such consent. This is a 

domestic constitutional law question which international law does not have the authority or 

the means to determine. Instead, what is critical for international law is for the consent to 

be issued by a person or an organ that represents the state for international law purposes. 

In the Eastern Greenland case for example the PCIJ held that a statement by the Norwegian 

Foreign Minister bound his country even if it was made without authority.
89

 The 

requirement that the request should be issued by an organ representing the state is 

different from the institution of attribution in the law of state responsibility. For example, 

whereas the conduct of regional authorities can be attributed to a state for purposes of 

state responsibility,
90

 regional authorities do not represent the state when it comes to 

inviting foreign troops as will be seen later.  

 

That said, in times of constitutional crisis or political unrest the question is whether the 

authority that issues the request is competent to do so under the circumstances prevailing 

at the time. It is in such cases that the internal situation may be taken into consideration. As 

the International Law Commission ﾗヮｷﾐWSが SWデWヴﾏｷﾐ;デｷﾗﾐ ┘ｷﾉﾉ HW ﾏ;SW ﾗﾐ デｴW H;ゲｷゲ ﾗa けデｴW 

rules of international law relating to the expression of the will of the State, not to mention 

デｴW Iﾗﾐゲデｷデ┌デｷﾗﾐ;ﾉ ヴ┌ﾉWゲ デﾗ ┘ｴｷIｴが ｷﾐ IWヴデ;ｷﾐ I;ゲWゲが ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾉ;┘ ﾏ;┞ ヴWaWヴげく91
  

                                                           
89

 Legal Status of Eastern Greenland Judgment of 5 April 1933, PCIJ Series A/B, 21, 71. 
90

 Article 4, ASR (2001).  
91

 ILC Yearbook (1979) Vol. II, Part Two, 112. 
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In situations of constitutional turmoil, international law has traditionally given prominence 

to the factual criterion of effective control.
92

 In other words, only the government or 

;┌デｴﾗヴｷデ┞ デｴ;デ W┝WヴIｷゲWゲ WaaWIデｷ┗W Iﾗﾐデヴﾗﾉ ﾗ┗Wヴ ; ゲデ;デWげゲ デWヴヴｷデﾗヴ┞ ;ﾐS ヮWﾗヮﾉW can issue such a 

request regardless of its representative or democratic character. However international 

practice gradually moved away from the effective control test not only because the internal 

constellation of power may not always be clear-cut but also because of changing political 

attitudes towards states and governments placing more weight on their legitimacy and, in 

particular, their democratic legitimacy.
93

 For example, during Apartheid the government of 

South Africa was not allowed to invite foreign states because of its internal political system 

even though it exercised effective control over the territory.
94

 Conversely, the government 

of Mali was deemed competent to issue an invitation as the internationally recognised 

democratic (and so legitimate) government of Mali even though it had lost control over a 

large part of its territory and, actually, invited foreign troops in order to re-establish such 

control.
95

 It therefore transpires that variables other than effective control are now being 

used in order to determine who can issue such request.  

 

With regard to the case at hand, the question of whether Mr Yanukovych had the power to 

issue such a request was settled when the Ukrainian Parliament voted to remove Mr 

                                                           
92

 Article 1, Montevideo Convention on Rights and Duties of States 1933. See further Bヴ;S ‘ﾗデｴが け“WIWゲゲｷﾗﾐゲが 
Cﾗ┌ヮゲ ;ﾐS デｴW IﾐデWヴﾐ;デｷﾗﾐ;ﾉ ‘┌ﾉW ﾗa L;┘ぎ AゲゲWゲゲｷﾐｪ デｴW DWIﾉｷﾐW ﾗa デｴW EaaWIデｷ┗W Cﾗﾐデヴﾗﾉ DﾗIデヴｷﾐWげ ふヲヰヱヰぶ ヱヱ 
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 Jennings and Watts (n 29) 437. 
94
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2010) para17. 
95

 SC Res 2085 (2012). 
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Yanukovych from office.
96

 First, he did not exercise effective control over the country, 

having left for Moscow.
97

 “WIﾗﾐSが SWゲヮｷデW Mヴ Y;ﾐ┌ﾆﾗ┗┞Iｴげゲ ヮヴﾗデWゲデ;デｷﾗﾐゲ デｴ;デ he remained 

the legitimate President of Ukraine because the vote to remove him from office violated the 

Ukrainian constitution, he was not deemed to be the legitimate President by many states 

and international organisations that recognised instead the new government. In light of the 

above, it can be said with reason that Mr Yanukovych was not the right authority to issue 

such a request. If this is correct, the other qualifications attached to consent に that it should 

be expressed, be prior to the action and be specific - become redundant.  

 

If, for the sake of argument, Mr Yanukovych was still the lawful President, the fact that he 

fled to Russia from where he issued the request casts doubt as to whether his consent was 

given freely. It should be noted in this regard that his letter was not circulated in the UN as 

an official document. Finally, Mr Y;ﾐ┌ﾆﾗ┗┞Iｴげゲ consent was not specific. His invitation to 

Russian troops to establish legitimacy, peace, law and order, stability and defend the people 

of Ukraine is too broad and indeterminate.    

 

Be that as it may, there is another overarching question in play namely, whether 

interventions by invitation are circumscribed by the right to self-determination in situations 

where the government and groups within a state struggle for political power.
98

 It has been 

                                                           
96

 In a letter by the Permanent Representative of Ukraine to the UN it is stated that Mr Yanukovych is not the 

ﾉWｪｷデｷﾏ;デW PヴWゲｷSWﾐデ ﾗa Uﾆヴ;ｷﾐWが ｴ;┗ｷﾐｪ HWWﾐ ┗ﾗデWS ﾗ┌デ ﾗa ﾗaaｷIW H┞ デｴW P;ヴﾉｷ;ﾏWﾐデ ;ﾐS デｴ;デ けthe request of Mr. 

Viktor Yanukovych addressed to the President of the Russian Federation to use its military forces in Ukraine 

ﾏ;┞ ﾐﾗデ HW ヴWｪ;ヴSWS ;ゲ ;ﾐ ﾗaaｷIｷ;ﾉ ヴWケ┌Wゲデ ﾗa Uﾆヴ;ｷﾐWげき UN S/2014/152 (5 March 2014). 
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 Marxsen (n 7) 379. 
98

 With self-determination we mean the right of people to determine freely their political destiny rather than 

the traditional right of a けヮWﾗヮﾉWげ デﾗ W┝WヴIｷゲW ゲWﾉa-determination.   
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claimed that the principle of self-determination does not sanction interventions whose aim 

it to weigh in the power struggle and perhaps decide its outcome, something which is 

analogous to ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾉ;┘げゲ ﾐW┌デヴ;ﾉ Sｷゲヮﾗゲｷデｷﾗﾐ デﾗ┘;ヴSゲ ヮ;ヴデｷWゲ aｷｪｴデｷﾐｪ ; Iｷ┗ｷﾉ ┘;ヴく99
 

Consequently, invitations even by the legitimate government may amount to unlawful 

intervention if the purpose of the invited intervention is to shift the balance of power in the 

internal conflict. In the case at hand, one could say that even if the situation in Ukraine had 

not reached the level of civil war, the power struggle between Mr Yanukovych and his 

opponents divided the country sharply into opposing camps and thus Mr Yanukovychげゲ 

invitation of foreign troops with the purpose of deciding the internal power struggle would 

have been unlawful. It should be recalled that Mr Yanukovych invited Russian troops to 

restore legitimacy when both Russia and himself claimed that he remained the legitimate 

President of Ukraine something that was disputed by the opposition. The argument later 

shifted into claiming that Russｷ;げゲ ;ｷﾏ was not to return Mr Yanukovych to power but to 

have the Agreement of 21 February on constitutional reforms respected. In this case, one 

could say that the invitation of foreign troops would not affect the internal power 

competition but it is at the same time difficult to accept that the presence of troops from a 

country that so openly and robustly supported one side of the power struggle would not 

affect the implementation of this agreement and the power share it contained.     

 

Finally, the Russian Representative to the Security Council, Mr Churkin, also claimed that the 

invitation of Russian troops was solicited by the Crimean authorities.
100

 In international law 

there is broad agreement that no authority other than the government has the right to 

                                                           
99

 Antonio Tanca, Foreign Armed Intervention in Internal Conflict (1993) 23.   
100

 UN S/PV.7124 (1 March 2014) 5.  
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invite foreign forces. The ICJ in the Nicaragua case castigated the supposed right of an 

ﾗヮヮﾗゲｷデｷﾗﾐ デﾗ ｷﾐ┗ｷデW デヴﾗﾗヮゲ HWI;┌ゲW けデｴ;デ would permit any State to intervene at any 

moment in the internal affairs of another State, whether at the request of the government 

ﾗヴ ;デ デｴW ヴWケ┌Wゲデ ﾗa ｷデゲ ﾗヮヮﾗゲｷデｷﾗﾐくげ101
  

 

TｴW Cﾗ┌ヴデげゲ ヴW;ゲﾗﾐｷﾐｪ ;ｪ;ｷﾐゲデ ゲ┌Iｴ ｷﾐ┗ｷデ;デｷﾗﾐゲ I;ﾐ Wケ┌;ﾉﾉ┞ ;ヮヮﾉ┞ デﾗ ゲ┌H-state authorities but 

the main reason why sub-state authorities cannot invite foreign troops is because they do 

not represent the will of the state. It is for this reason that Mr Churkin mentioned in the 

same breath Mr Yanukovychげゲ ｷﾐ┗ｷデ;デｷﾗﾐく  

 

Iﾐ ゲ┌ﾏが ‘┌ゲゲｷ;げゲ Iﾉ;ｷﾏ デｴ;デ it was invited into Ukraine by the deposed but legitimate 

President of Ukraine or by local authorities does not stand in international law.  

 

3.2 Intervention to Protect Nationals Abroad  

 

The second justification offered by Russia is that the deployment of its troops was for the 

protection of its citizens in Crimea against threats to their life and property. The protection 

of Russian citizens is enshrined in the Russian constitution. According to Article 61 (2) of the 

Russian Iﾗﾐゲデｷデ┌デｷﾗﾐ けぷデへｴW ‘┌ゲゲｷ;ﾐ FWSWヴ;デｷﾗﾐ ゲｴ;ﾉﾉ ｪ┌;ヴ;ﾐデWW ｷデゲ Iｷデｷ┣Wﾐゲ SWaWﾐゲW ;ﾐS 

                                                           
101

 Nicaragua (n 23) para 246. Similarly, see Congo (n 42) paras 162-165. 
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patronage beyond its boundaries.げ102
 To that, Article 14.5 of the Russian Federal Law on the 

State Policy in Regard to the Fellow Citizens Residing Abroad should be mentioned 

;IIﾗヴSｷﾐｪ デﾗ ┘ｴｷIｴ けｷa ; aﾗヴWｷｪﾐ ゲデ;デW ┗ｷﾗﾉ;デWゲ ヴWIﾗｪﾐｷ┣WS ﾐﾗヴﾏゲ ﾗa ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾉ;┘ ;ﾐS 

human rights in regard to Russian expatriates, the Russian Federation shall undertake 

Waaﾗヴデゲ ;┌デｴﾗヴｷ┣WS H┞ ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾉ;┘ デﾗ SWaWﾐS デｴWｷヴ ｷﾐデWヴWゲデゲげく103
 Regardless of domestic 

law provisions, intervention to protect nationals abroad must comply with international law 

in order to be lawful.  

 

Interventions to rescue nationals threatened with injury or loss of life due to the actions of 

the host government or of groups in the host country have a long history.
104

 Their legality is 

premised on two alternative grounds: (i) host state consent or (ii) self-defence in the 

absence of such consent. 
105

 This is confirmed in デｴW ｪ┌ｷSWﾉｷﾐWゲ aﾗヴ けNﾗﾐ-Combatant 

E┗;I┌;デｷﾗﾐ OヮWヴ;デｷﾗﾐゲげ ;SﾗヮデWS H┞ ; ﾐ┌ﾏHWヴ ﾗa ゲデ;デWゲく AIIﾗヴSｷﾐｪ デﾗ デｴW UK doctrine, the 

UK may launch a rescue operation with the consent of the host government but in the 

absence of consent such an operation can be justified on grounds of self-defence.
106
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103

 The Law Library of Congress, Russian Federation: Legal Aspects of War in Georgia, available at 

http://www.loc.gov/law/help/russian-georgia-war.php#f41.  
104

 Milton Offutt, The Protection of Citizens Abroad by the Armed Forces of the United States 

(1928). 
105

 Derek W Bﾗ┘Wデデが けTｴW UゲW ﾗa FﾗヴIW aﾗヴ デｴW PヴﾗデWIデｷﾗﾐ ﾗa N;デｷﾗﾐ;ﾉゲ AHヴﾗ;Sげ ｷﾐ A C;ゲゲWゲW ふWSぶが The Current 

Legal Regulation of the Use of Force (1986) 39; Tom Ruys, けTｴW さPヴﾗデWIデｷﾗﾐ ﾗa N;デｷﾗﾐ;ﾉゲざ DﾗIデヴｷﾐW ‘W┗ｷゲｷデWSげ 
(2008) 13 Journal of Conflict and Security Law 233.  
106

 UK Mｷﾐｷゲデヴ┞ ﾗa DWaWﾐIWが けJoint Doctrine Publication 3-51, Non-Combatant Evacuation Operations Joint 

Doctrine Publication 3-ヵヱげ ふFWHヴ┌;ヴ┞ ヲヰヱンぶ AﾐﾐW┝ ンBが 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/142584/20130301-

jdp3_51_ed3_neo.pdf.    

http://www.departments.bucknell.edu/russian/const/ch2.html
http://www.loc.gov/law/help/russian-georgia-war.php#f41
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/142584/20130301-jdp3_51_ed3_neo.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/142584/20130301-jdp3_51_ed3_neo.pdf


 29 

Since we have already discussed the legal issues surrounding consensual intervention,
107

 we 

will move to the next justificatory ground: self-defence. This justification is based on certain 

readings of self-defence that are often used interchangeably. The first reading relies on the 

customary law of self-defence which, according to its proponents, has been preserved in the 

post-Cｴ;ヴデWヴ ヮWヴｷﾗS ｷﾐ デｴW ┘ﾗヴS けｷﾐｴWヴWﾐデげ Iﾗﾐデ;ｷﾐWS ｷﾐ AヴデｷIﾉW ヵヱ of the UN Charter.
108

 Even 

if in the pre-Charter era states did not always justify their actions to protect nationals under 

the self-defence rubric, gradually self-defence became the sole legal basis upon which such 

operations were justified
109

 and this is definitely the case in the post-Charter period.
110

 For 

example, Israel relied on self-defence to justify its operation to free Israeli nationals held 

hostage at Entebbe
111

 and, similarly, the US relied on self-defence to justify its failed 

operation to free the US hostages from Tehran. In his message to Congress, President Carter 

ゲデ;デWS けぷｷへﾐ I;ヴヴ┞ｷﾐｪ ﾗ┌デ デｴｷゲ ﾗヮWヴ;デｷﾗﾐが デｴW UﾐｷデWS “デ;デWゲ ｷゲ ;Iデｷﾐｪ ┘ｴﾗﾉﾉ┞ ┘ｷデｴｷﾐ ｷデゲ ヴｷｪｴデ ｷﾐ 

accordance with Article 51 of the United Nations Charter, to protect and rescue its citizens 

where the government of the territory in which they are located is unable or unwilling to 

ヮヴﾗデWIデ デｴWﾏげく112
  

 

 

The second reading of the self-SWaWﾐIW ﾃ┌ゲデｷaｷI;デｷﾗﾐ ヴWﾉｷWゲ ﾗﾐ デｴW ヴWケ┌ｷヴWﾏWﾐデ ﾗa ;ﾐ け;ヴﾏWS 

;デデ;Iﾆげ ;ﾐS IﾗﾐデWﾐSゲ デｴ;デ ;ﾐ ;デデ;Iﾆ ﾗﾐ ; ﾐ;デｷﾗﾐ;ﾉ ｷゲ ;ﾐ ;デデ;Iﾆ ﾗﾐ デｴW ゲデ;デWが ; Iﾗﾐゲデヴ┌Iデｷﾗﾐ 
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based on social contract theories.
113

 According to this reading, there is no threshold on the 

gravity of the attack neither is a physical attack required but the deprivation of human rights 

would suffice.
114

  

 

In addition to consent and self-defence there is a third line of justification which suggests 

that rescuing nationals abroad does not violate the prohibition of the use of force because 

such operations are surgical intrusions that are not against the territorial integrity of the 

state or its political independence and, moreover, they reaffirm the UN purpose of 

protecting human rights.
115

 This line of argument places rescue operations outside the use 

of force paradigm.  

 

Although the legal status of such interventions has been questioned by certain legal 

commentators,
116

 けデｴW ;ヴｪ┌ﾏWﾐデ I;ﾐ HW ﾏ;SW デｴ;デ ; ヴ┌ﾉW ﾗa I┌ゲデﾗﾏ;ヴ┞ ｷﾐデWヴﾐ;デional law is 

by now establishedげ117
 permitting such interventions. However, they are subject to certain 

conditions: first, there must be an imminent threat of injury to nationals; second, the host 
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 Bowett (n 64) 91 ff; C GヴWWﾐ┘ﾗﾗSが け“Wﾉa DWaWﾐIWげ ふヲヰヱヱぶ Max Planck Encyclopaedia of Public International 
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state should have failed or be unable to protect foreign nationals; and third, the operation 

should be proportional and serve no ulterior purpose.
118

  

 

With regard to ‘┌ゲゲｷ;げゲ Iﾉ;ｷﾏ ;ﾐS on the basis of the available information, we contend that 

none of the aforementioned conditions were satisfied. Even if certain groups had 

threatened Russian citizens or Russian officials, there was no indication that the danger was 

grave and imminent.
119

 During the debates in the Security Council, most representatives 

questioned the verity of Russian claims but not the existence of such a right.
120

 Moreover, 

although a large proportion of the Ukrainian population are ethnic Russians, that does not 

make them Russian citizens even if Russia was engaged in a process of issuing them with 

Russian passports. In this case, the genuineness of the Russian claim may be contested as it 

was contested in the case of Georgia.
121

 Fｷﾐ;ﾉﾉ┞が ‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐ SﾗWゲ ﾐﾗデ ゲWWﾏ デﾗ HW 

proportional to any alleged threat.  

 

 

4. R┌ゲゲｷ;げゲ S┌ヮヮﾗヴデ ﾗa CヴｷﾏW;げゲ Iﾉ;ｷﾏ デﾗ SWﾉa-determination 

 

As was said at the beginning, Russia also claimed that its troops were deployed into Crimea 

to ゲ┌ヮヮﾗヴデ CヴｷﾏW;げゲ ヴｷｪｴデ デﾗ ゲWﾉa-determination.
122

 There is no doubt that self-determination 
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is けﾗﾐW ﾗa デｴW WゲゲWﾐデｷ;ﾉ ヮヴｷﾐIｷヮﾉWゲ of international lawげ ;ﾐS デｴW ICJ ｴWﾉS デｴ;デ ｷデ ｷゲ ;ﾐ erga 

omnes obligation.
123

 The right to self-determination entitles a people living within a certain 

territory to determine the political and legal status of that territory by remaining within the 

existing state under a status of relative autonomy (internal self-determination), by 

becoming part of another state (integration) or by seceding from a state and creating a new 

state (external self-determination).
124

  

 

In order to determine the legality ﾗa ‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐが デhe first question one needs to ask is 

whether the Crimeans constituted a self-determination unit that is, a けヮWﾗヮﾉWげく The meaning 

of the デWヴﾏ けヮWﾗヮﾉWげ ｷゲ けゲﾗﾏW┘ｴ;デ ┌ﾐIWヴデ;ｷﾐげ125
 but according to a UNESCO report, a number 

of characteristiIゲ ;ヴW けｷﾐｴWヴWﾐデ ｷﾐ ; SWゲIヴｷヮデｷﾗﾐ ふH┌デ ﾐﾗデ ; SWaｷﾐｷデｷﾗﾐぶ ﾗa ; ヮWﾗヮﾉWげく126
 These 

include: a common historical tradition; racial or ethnic identity; cultural homogeneity; 

linguistic unity; religious or ideological affinity; territorial connection; common economic 

life. The report also notes デｴ;デ けデｴW ｪヴﾗ┌ヮ ﾏ┌ゲデ HW ﾗa ; IWヴデ;ｷﾐ ﾐ┌ﾏHWヴげが デｴ;デ デｴW けｪヴﾗ┌ヮ ;ゲ ; 

whole must have the will to be identified as a people or the consciousness of being a 

ヮWﾗヮﾉWげ ;ﾐS デｴ;デ デｴW ｪヴﾗ┌ヮ ﾏ┌ゲデ ｴ;┗W けｷﾐゲデｷデ┌デｷﾗﾐゲ ﾗヴ ﾗデｴWヴ ﾏW;ﾐゲ of expressing its common 

Iｴ;ヴ;IデWヴｷゲデｷIゲ ;ﾐS ┘ｷﾉﾉ aﾗヴ ｷSWﾐデｷデ┞げく127
 If these criteria are applied to the case in hand, there 

can be little doubt デｴ;デ デｴW CヴｷﾏW;ﾐゲ Iﾗﾐゲデｷデ┌デW ; けヮWﾗヮﾉWげ aﾗヴ ゲWﾉa-determination purposes 
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because they are a defined population made up mainly of ethnic Russians living within a 

distinct territory and sharing a common language, culture and traditions.
 128

 Moreover, 

Crimea was recognised as an autonomous Republic within Ukraine.
129

  

 

Ia CヴｷﾏW;ﾐゲ Iﾗﾐゲデｷデ┌デW ; けヮWﾗヮﾉWげ, the next question is whether they can exercise their right 

to self-determination. As was said above, self-determination can be realised in different 

ways but, because self-determination in the form of secession can destabilise states and 

endanger international peace and security,
130

 in the post-colonial era more emphasis is 

placed upon internal self-determination. Internal self-determination is about the protection 

of a ヮWﾗヮﾉWげゲ ｷSWﾐデｷデ┞ ;ﾐS デｴWｷヴ a┌ﾉﾉ ヮ;ヴデｷIｷヮ;デｷﾗﾐ ｷﾐ デｴW ヮﾗﾉｷデｷI;ﾉ ヮヴﾗIWゲゲ and often takes the 

form of autonomy within the existing state.
 131

 It has been claimed however that when a 

people is subjected to けｪヴﾗゲゲ human rights violationsげ and its very existence is threatened, 

けデｴｷゲ ﾏ;┞ ﾃ┌ゲデｷa┞ ; SW┗ｷ;デｷﾗﾐ aヴﾗﾏ デｴW ﾐﾗ-ゲWIWゲゲｷﾗﾐ ヴ┌ﾉWげ132
 and the people can opt for 

external self-determination by seceding from the state.
133

 This is called remedial self-

determination but the legal status of this rule is not accepted by all.  
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Regarding Crimea, it was an autonomous republic within Ukraine; in other words, it had 

achieved internal self-determination. There was also no suggestion that the people of 

Crimea were being subject to severe human rights abusesく IﾐゲデW;Sが けｷデ ;ヮヮW;ヴゲ デｴ;デ デｴW ﾏ;ｷﾐ 

motivation behind the move to secede was the long-held desire by many Crimean residents 

に ヮWヴｴ;ヮゲ デｴW ﾏ;ﾃﾗヴｷデ┞ ﾗa デｴW ヮWﾐｷﾐゲ┌ﾉ;げゲ ヮﾗヮ┌ﾉ;デｷﾗﾐ に to rejoin ‘┌ゲゲｷ;げく134
 In such 

circumstances unilateral secession cannot be justified according to the theory of remedial 

self-determination.
135

  

 

That being said, it is also true that international law neither prohibits nor authorises 

secession which is a political act and as the ICJ said in its Kosovo Advisory Opinion 

international law does not prohibit declarations of independence.
136

 This means that neither 

the declaration of independence nor the preceding referendum were illegal under 

international law although they may be illegal under domestic law. International law can 

only deal with the legal consequences of secession by recognising the new entity or by 

declaring the act of secession illegal and by calling upon states not to recognise the new 

entity if it emerged by violating norms of jus cogens.
137

 Indeed, the General Assembly 

ヮ;ゲゲWS ; ヴWゲﾗﾉ┌デｷﾗﾐ ┘ｴｷIｴ ;aaｷヴﾏWS デｴW けゲﾗ┗WヴWｷｪﾐデ┞が ヮﾗlitical independence, unity and 

デWヴヴｷデﾗヴｷ;ﾉ ｷﾐデWｪヴｷデ┞ ﾗa Uﾆヴ;ｷﾐWげき Ialled upon けall States to desist and refrain from actions 
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aimed at the partial or total disruption of the national unity and territorial integrity of 

Ukraine, including any attempts to modｷa┞ Uﾆヴ;ｷﾐWげゲ HﾗヴSWヴゲ デｴヴﾗ┌ｪｴ デｴW デｴヴW;デ ﾗヴ ┌ゲW ﾗa 

aﾗヴIW ﾗヴ ﾗデｴWヴ ┌ﾐﾉ;┘a┌ﾉ ﾏW;ﾐゲげき said けデｴ;デ デｴW ヴWaWヴWﾐS┌ﾏ ぐ ぷｴ;ゲへ ﾐﾗ ┗;ﾉｷSｷデ┞げ and, finally, 

I;ﾉﾉWS ┌ヮﾗﾐ け;ﾉﾉ “デ;デWゲが ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾗヴｪ;ﾐｷ┣;デｷﾗﾐゲ ;ﾐS ゲヮWIｷ;ﾉｷ┣WS ;ｪWﾐIｷWゲ ﾐﾗデ デﾗ ヴWIﾗｪﾐｷ┣W 

any alteration of the status of the Autonomous Republic of Crimea and the city of 

Sevastopol on the basis of the above-mentioned referendum and to refrain from any action 

ﾗヴ SW;ﾉｷﾐｪ デｴ;デ ﾏｷｪｴデ HW ｷﾐデWヴヮヴWデWS ;ゲ ヴWIﾗｪﾐｷ┣ｷﾐｪ ;ﾐ┞ ゲ┌Iｴ ;ﾉデWヴWS ゲデ;デ┌ゲくげ138
  

 

What is interesting to note is that the General Assembly did not qualify the secession and 

annexation of Crimea as illegal; neither did it say that the secession violated international 

law. Also, when it said that the referendum had no validity it did not specify whether this 

refers to legal validity according national and/or international law as opposed to moral or 

political validity. Moreover, invalidity is about legal defects whereas voidance is about 

illegality.  The difference becomes evident if this resolution is compared to Security Council 

resolution 662 (1990) which SWIﾉ;ヴWS デｴW ;ﾐﾐW┝;デｷﾗﾐ ﾗa K┌┘;ｷデ H┞ Iヴ;ケ けﾐ┌ﾉﾉ ;ﾐS ┗ﾗｷSげ ;ﾐS 

called upon all states not to recognise the annexation.
139

 Finally, the General Assembly 

resolution calls upon staデWゲ デﾗ ヴWaヴ;ｷﾐ aヴﾗﾏ ヴWIﾗｪﾐｷゲｷﾐｪ デｴW け;ﾉデWヴWSげ ゲデ;デ┌ゲ ﾗa CヴｷﾏW; H┌デ 

does not qualify it as unlawful.  
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139
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Be that as it may, we are going to assess ┘ｴWデｴWヴ ‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐゲ ｷﾐ ヴWﾉ;デｷﾗﾐ デﾗ 

CヴｷﾏW;げゲ Iﾉ;ｷﾏ デﾗ ゲWﾉa-determination violated international law, which is the focus of 

this article.  

 

Russia galvanised secessionist feelings and moves by repeated claims that Crimea was 

historically, culturally and linguistically part of Russia and by declaring that Crimea would be 

permitted to accede to Russia if this was the outcome of the referendum.
140

 ‘┌ゲゲｷ;げゲ 

utterances and actions in this respect can be regarded as unlawful intervention because it 

challenged Uﾆヴ;ｷﾐWげゲ sovereign authority over its territory and people and fettered its 

capacity to deal with this internal matter. For example, it destroyed the chances of holding 

meaningful negotiations with the Crimean authorities to perhaps further the internal self-

determination of Crimeans. This is a matter for the state and regional authorities to resolve 

and international law does not recognize any right of external actors to provide support or 

assistance in the exercise of the right to internal self-determination.
141

   

 

It should be noted in this regard that secessionist claims are often dependent on some form 

of external assistance in order to attain their objectives.
142

 It is for this reason that in 

ｷﾐデWヴﾐ;デｷﾗﾐ;ﾉ ﾉ;┘ ゲデ;デWゲ け;ヴW ┌ﾐSWヴ ;ﾐ ﾗHﾉｷｪ;デｷﾗﾐ ﾐﾗデ デﾗ Wﾐｪ;ｪW ｷﾐ ヮヴﾗヮ;ｪ;ﾐS;が ﾗaaｷIｷ;ﾉ 

utterances or legislative action with the intent or likelihood of inciting sedition or revolt 
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;ｪ;ｷﾐゲデ デｴW ｪﾗ┗WヴﾐﾏWﾐデゲ ﾗa ﾗデｴWヴ ゲデ;デWゲくげ143
 This has been reaffirmed in a host of General 

Assembly resolutions.
144

 Principle V of the Declaration on Friendly Relations which 

represents customary law is relevant here because it instructs states not to engage in any 

activity that compromises the territorial integrity or political unity of a state in assisting 

peoples to realise their right to self-determination provided that the parent state conducts 

itself in conformity with the principle of self-determination.
145

  

 

‘Wｪ;ヴSｷﾐｪ ‘┌ゲゲｷ;げゲ ヴWIﾗｪﾐｷデｷﾗﾐ ﾗa CヴｷﾏW; ;ゲ ;ﾐ ｷﾐSWヮWﾐSWﾐデ ゲデ;デWが ｷデ ｷゲ ゲ┌HﾏｷデデWS デｴ;デ 

recognition of a secessionist entity can be an act of intervention because the recognising 

state, by establishing legal and political relations with the secessionist entity, denies the 

sovereign authority of the parent state over such territory and people and affects the power 

structures within the parent state. The critical question is at which point recognition can 

constitute unlawful intervention. Recognition is unlawful when it is premature; that is, when 

the parent state has not politically, legally and factually conceded to secession but is still 

Wﾐｪ;ｪWS ｷﾐ ; けゲ┌Hゲデ;ﾐデｷ;ﾉ ゲデヴ┌ｪｪﾉWげ デﾗ ﾏ;ｷﾐデ;ｷﾐ ｷデゲ デWヴヴｷデﾗヴｷ;ﾉ ｷﾐデWｪヴｷデ┞ ;ﾐS ヮヴW┗Wﾐデ デｴ;デ Wﾐデｷデ┞ 

from seceding.
146

 Although Ukraine did not mount a military struggle to retain Crimea due 

to its relative weakness vis-à-vis Russia, it did mount a political and legal struggle to retain 

CヴｷﾏW;が aヴWケ┌Wﾐデﾉ┞ SWﾐﾗ┌ﾐIｷﾐｪ CヴｷﾏW;げゲ ゲWIWゲゲｷﾗﾐ ;ゲ ┌ﾐﾉ;┘a┌ﾉ ;ﾐS ヮﾗﾉｷデｷI;ﾉﾉ┞ ｷﾉﾉWｪｷデｷﾏ;デW 

and brokering international support for this position.  

 

                                                           
143

 Quincy Wヴｷｪｴデが け“┌H┗Wヴゲｷ┗W IﾐデWヴ┗Wﾐデｷﾗﾐげ ふヱΓヶヰぶ ヵヴ AJIL 521, 523. 
144

 See for example GA Res 2625 (1970) and GA Res 36/103 (1981). 
145

 Friendly Relations Declaration (n 26) Principle V, paras 7 and 8. 
146

 Restatement (Third) of Foreign Relations Law, sec. 202, comm. d (1987). See further Hersch Lauterpacht, 

Recognition in International Law (1947) 92 and John D┌ｪ;ヴSが け‘WIﾗｪﾐｷデｷﾗﾐ ﾗa “デ;デWゲ ;ﾐS Gﾗ┗WヴﾐﾏWﾐデゲげ ふヲヰヱンぶ 
357 Hague Academy of International Law 29.   
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In conclusion, ‘┌ゲゲｷ;げゲ ゲ┌ヮヮﾗヴデ デﾗ CヴｷﾏW; ;ﾐS the premature recognition of Crimea 

constituted unlawful intervention. 

 

5. Conclusion 

 

This article has assessed デｴW ﾉWｪ;ﾉｷデ┞ ﾗa ‘┌ゲゲｷ;げゲ IﾗﾐS┌Iデ ｷﾐ CヴｷﾏW; aヴﾗﾏ デｴW ﾏﾗﾏWﾐデ it 

began providing support to separatists in Crimea until the ﾏﾗﾏWﾐデ ｷデ ヴWIﾗｪﾐｷゲWS CヴｷﾏW;げゲ 

secession from Ukraine. Itゲ ﾏ;ｷﾐ IﾗﾐデWﾐデｷﾗﾐ ｷゲ デｴ;デ ‘┌ゲゲｷ;げゲ ;Iデｷﾗﾐゲ of supporting rebels, 

deploying troops and supporting and encouraging CヴｷﾏW;げゲ ゲWIWゲゲｷﾗﾐ aヴﾗﾏ Uﾆヴ;ｷﾐW 

constituted unlawful intervention and not an unlawful use of force as many commentators 

claim.  

 

The thrust of the argument is that intervention and the use of force are ontologically and 

normatively separate principles. They both derive from and protect the sovereignty of states 

but they protect different aspects of state sovereignty against different types of intrusion. 

Whereas the non-intervention principle refers to the political integrity of states protecting 

state sovereignty against external coercion, the non-use of force protects the physical 

integrity of states by protecting sovereignty against physical harm.  
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Although there exists a complex network of international law principles and norms that 

protect state sovereignty and these are designed to capture different types of infraction of 

state sovereignty, the prohibition on the use of force has dominated legal debates at the 

expense of other principles and norms. In reaction to this, this article has brought to light 

the enduring relevance of the principle of non-intervention by explaining its meaning, 

content and scope against the current state of legal neglect that characterises the treatment 

of this principle.  


