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Abstract
Over the last two decades successive governments in England and Wales have stated
a commitment to placing victims of crime at the heart of the criminal justice agenda. A
raft of polices and reforming measures have been introduced with the declared aim of
improving the experience and treatment of victims within the criminal process. Despite
these developments, the Government has recently conceded that the criminal justice
process has continued to fall short – whether in relation to helping victims to recover in
the aftermath of a crime or supporting them through the stresses of investigation and
trial. In this article we argue that applying a trauma-informed lens to evaluate victimcentred initiatives helps to explain the failure of victim policy in England and Wales to
fully deliver on its promise. We highlight the barriers that experiences of trauma can
present to effective victim participation and the extent to which current trial processes
are often liable to exacerbate rather than ameliorate trauma amongst a broad
constituency of victims.
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Over the last two decades, successive governments in England and Wales have stated
a commitment to placing victims of crime at the heart of the criminal justice agenda. 1
Though critics have questioned the true motivation behind this policy stance, improving
the responsiveness and accessibility of the criminal justice process to those who
experience victimisation has been a repeatedly stated objective of reform.2 The story to
date in this regard has been a mixed one, however. Substantial strides have been made,
for example, in the specific context of those designated as vulnerable or intimated
witnesses, where provision has been made with increasing readiness to ensure ‘special
measures’ that alleviate (some of) the stressors associated with giving testimony in
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Home Office Justice for All. Cm. 5563, London: Home Office, 2002.
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For example, many comments have been made about the potential for purported ‘victim-

focused’ reforms and initiatives to mask punitive policies and harsher measures against
offenders, while offering few tangible effects or benefits for victims. Ashworth A, Victims’ Rights,
Defendants’ Rights and Criminal Procedure in Crawford A, Goodey J, eds. Integrating a Victim
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court.3 In addition, there has been an important recognition of the standing of the victim
within criminal proceedings, reflected – amongst other things – in the implementation of
improved procedures for updating on the progress of the investigation and prosecution
process and the introduction of victim impact statements. At the same time, however,
and as the Ministry of Justice has acknowledged in its 2013 Strategy and Action Plan,
significant ongoing challenges remain to fully realising the Government’s stated
objectives of providing appropriate support to victims of crime and improving their
experiences of evidence-giving.4

Without trivialising the dilemmas that too single-minded a focus on victims may provoke
in relation to securing equal access to criminal justice, our aim in this paper is to take
seriously the Government’s declared commitment to a victim-centred approach, and to
highlight the extent to which initiatives that have been designed and implemented under
its auspice to date can be seen to at best scratch the surface of what it in fact entails.
More specifically, our aim is to draw trauma into the frame; and to illustrate the extent to
which, given the pervasiveness of experiences of trauma amongst a wide constituency
of crime victims, any system that purports to be victim-orientated needs, as a priority, to
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pay considerably more attention to the presence and impact of trauma, particularly where
it leads to, or would merit, a diagnosis of Post-Traumatic Stress Disorder (‘PTSD’). Such
a focus, we will argue, inevitably takes us beyond the parameters that have been set by
existing procedural protections, and compels us to engage more empathetically with the
barriers that experiences of trauma can present to effective participation, the ways in
which it can mitigate against establishing credibility, and the extent to which current trial
processes are often liable to increase rather than ameliorate trauma amongst a broad
constituency of victims and witnesses. More broadly, it places an obligation on the state
to be more ‘responsive’ in its handling of vulnerable participants in the criminal justice
process, to take mental health as seriously as physical health, and to acknowledge the
extent to which strategies of crime prevention and investigation bear significant public
health ramifications.

In the first part of the paper, we briefly explore the ways in which emotional or
psychological reactions to certain stress events manifest as ‘trauma’ (and the
relationship to ‘post-traumatic stress disorder’ specifically), as well as the existing
evidence which illustrates a scale and prevalence of trauma amongst victims of crime
that has barely been acknowledged to date by criminal justice policy-makers or
practitioners in the UK. Having done so, we devote a considerable amount of our
discussion, in the second part, to two key respects in which such pervasiveness of
trauma amongst crime victims poses particularly acute, and currently only partially

redressed, challenges for the criminal justice process; namely (i) the negative impact of
trauma on memory recall and narrative coherence, and its implications for the evaluation
of credibility, and (ii) the ways in which criminal procedure – including its adversarial
structure, timescales for trial processing and distrust of therapeutic interventions – may
entrench and augment the vulnerabilities of traumatised witnesses. Given the specific
procedural and contextual issues that arise in relation to minors, we restrict our
discussion to adult victims; but this, of course, is in no way intended to deny that children
also experience crime related trauma, nor to trivialise the extent to which participation in
criminal proceedings often poses acute challenges for this population. 5

Of course, the ramifications of applying a trauma-informed lens to criminal justice policy
and practice extend well beyond the treatment of victims. This is not a zero-sum game,
and it will also have tangible, and often progressive, implications for how many

5 For further discussion, see, for example,

Kletter H, Weems C, Carrion V, Guilt and posttraumatic

stress symptoms in child victims of interpersonal violence Clinical Child Psychology and
Psychiatry 2009; 14:71-83, UNICEF, Behind Closed Doors The Impact of Domestic Violence on
Children New York: UNICEF, 2006, Kendall-Tackett K, Williams L, Finkelhor D, Impact of sexual
abuse on children: A review and synthesis of recent empirical studies Psychological Bulletin 1993;
113: 164-180.

‘vulnerable’ suspects and defendants are dealt with. Moreover, it will cast light upon the
phenomenon of ‘vicarious trauma’ and the complex ways in which engaging with
narratives of victimisation and brutality against others can take a psychological toll on
police, prosecutors, barristers, judges and – indeed – jurors, which in turn may impact
negatively upon their ability to engage with individual cases. Thus, in the third and final
part of the paper, we reflect more broadly on the implications of taking trauma seriously
within the investigation and prosecution process, highlighting the extent to which it
requires a radical transformation of many of the norms, procedures and ‘emotional
cultures’ that currently frame the operation of criminal justice in England and Wales.

Though, we accept that, in the final analysis, a fully trauma-driven response may be
unachievable, we maintain that greater acknowledgement of the pervasiveness of
trauma, the challenges that it presents to accessing justice, and the ways in which
participating within the criminal justice process often comes at the cost of an individual’s
therapeutic recovery is crucial; and that applying this lens to evaluate the failure of victimcentred initiatives to fully deliver on their promise offers fresh insight and a compelling
mandate for further reform. What is more, it opens up to critical reflection the ways in
which criminal justice professionals and jurors may be affected by their engagement with,
and responsibility for evaluating, the traumatic narratives of others, and highlights the
urgent need to promote individual and organisational level strategies for coping with such
emotional labour if justice is not to be put in jeopardy.

Part I: the prevalence of trauma within the criminal justice process
A wide variety of experiences can provoke trauma, and psychological reactions to
stressful events will vary greatly between individuals, affected by a range of factors
including the characteristics of the originating stressor, the individual’s personal
resilience, prior history of trauma, age, or connection to sources of economic / social /
familial support. Nevertheless, it is clear that – for many people - the effects of trauma
can be both severe and debilitative. Common responses include feelings of emotional
numbness, confusion, shock, shame, anger, and acute anxiety.6 In most cases, these
responses are short-lived and pass after a few day or weeks. If reactions become so
distressing and prolonged that social, occupational or other functioning is impaired,
however, a person may be diagnosed with a specific medical condition, ‘post-traumatic
stress disorder’ (‘PTSD’).7 PTSD first appeared in the clinical literature in the third edition
of the American Psychiatric Association's (APA) Diagnostic and Statistical Manual of
Mental Disorders (‘DSM’) in 1980 and has since undergone several modifications to take

6

Van der Kolk B, McFarlane A, Weisaeth L, Traumatic Stress: The Effects of Overwhelming
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account of developments in scientific research and clinical experience.8 Officially
classified as an anxiety disorder for over thirty years, the current version of the DSM
notably recasts PTSD as a ‘trauma or stress related disorder’ and also introduces
important revisions to its stressor and symptomatological criteria.9 In short, diagnosis
according to DSM V is dependent upon a person being exposed to a traumatic trigger defined to include exposure to actual or threatened death, serious injury or sexual
violation. Criminal victimization is thus one example of a potential qualifying traumatic
stressor. To meet the criteria, an individual must additionally experience symptoms within
four symptom clusters: (i) re-experiencing symptoms, (ii) avoidance symptoms, (iii)
negative cognitions and mood, and / or (iv) hyperarousal symptoms. Alongside the DSM,
a second set of standards for the diagnosis of mental disorders have been produced by
the World Health Organisation - the latest version of these International Classification of
Diseases guidelines (utilised in the UK by National Health Service clinicians) likewise
illustrates the shifting boundaries of diagnostic criteria over time.10 According to ICD-11,
classification of PTSD is composed of three criteria - re-experiencing, avoidance, and
perceived current threat. For a diagnosis of PTSD to be appropriate, at least one
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symptom of each criteria needs to be present for a period of several weeks after
exposure to an ‘extremely threatening or horrific event or series of events’ and must
cause significant impairment in personal, family, social, educational, occupational, or
other important areas of functioning.11

There are reasons to be circumspect regarding the diagnostic criteria for PTSD and,
more broadly, regarding its propensity to medicalise and pathologise the reactions that
it captures.12 The diagnostic concepts of PTSD remain the subject of continuing
controversy and criticism within the broad field of traumatology.13 Diagnosis is made by
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clinicians and will thus be affected by their own experience of the ways in which people
express the effects of victimisation.14 It is also clear that individuals may experience
significant levels of emotional distress but fail to meet the full threshold criteria for a
PTSD diagnosis.15 In what follows, therefore, whilst we focus attention primarily on the
potential pervasiveness of PTSD amongst victims of crime, and the ways in which
complainants experiencing PTSD may encounter obstacles to credibility and effective
participation within the criminal justice process, it is important to bear in mind that, by
restricting our analysis to those who meet the inherently limiting and constantly shifting
diagnostic criteria of the prevailing DSM or ICD, we may be underestimating both the
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posttraumatic stress disorder Annual Review of Psychology 2003; 54:229–52, Hinton D, LewisFernandez R, The cross-cultural validity of posttraumatic stress disorder: implications for DSM-5
Depression and Anxiety 2011; 28:783–80, Zoellner L, Rothbaum B, Feeny N, PTSD not an
anxiety disorder? DSM Committee proposal turns back the hands of time Depression and Anxiety
2011; 28: 853-856.
14

Shapland J, Hall M, What do we know about the effects of crime on victims? International

Review of Victimology 2007; 14: 175-217.
15

Mol S, Arntz A, Metsemakers J, Dinant G, Vilters-van Montfort P, Knottnerus J, Symptoms of

post-traumatic stress disorder after non-traumatic events British Journal of Psychiatry 2005; 186:
494–499.

scale of the problem and the relevance of our claims to others experiencing serious
negative emotional and psychological effects in the aftermath of victimisation.

PTSD is an extremely distressing and potentially disabling condition. It is common for
people who suffer it to experience intrusive ‘flashbacks’ during which the traumatic
experience – including emotional and physical sensations (for example, sounds, smells
or tastes) - is vividly relived.16 Alongside nightmares and emotional numbness,
individuals can experience persistent (and often distorted) negative thoughts about
themselves and / or the world ("I am bad", "the world is completely dangerous," “the
world is unjust and others cannot be trusted,” and so on) leading to intense feelings of
shame, guilt, fear and despair. Such emotions target the very core of a person’s sense
of identity and may involve feelings of self-disgust, failure, low self-worth and disgrace,
which in extreme cases lead to suicidal thinking.17 Post-traumatic shame, for example,
can cause a person to feel alienated, worthless, and powerless; and is often associated
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with wanting to hide away, avoid scrutiny or isolate oneself in anticipation of being judged
negatively, blamed or disregarded.18 Those with the disorder will often remain hypervigilant, 'on guard' and alert for danger, which can be a source of intense distress and
panic when faced with real or symbolic reminders of the traumatic event. Moreover, sleep
disturbance, poor concentration and increased irritability are commonly reported.
Individuals may seek to avoid people, places and situations which bring back memories
of the traumatic incident, and this can have a profoundly detrimental effect on
employment, familial / social relationships and other aspects of everyday life. Those
diagnosed with PTSD are significantly more likely than those without this diagnosis to
have other mental health concerns.19 Indeed, studies point consistently to higher rates
of major depression and anxiety disorders amongst those with crime-related PTSD in
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particular.20 In some instances these conditions pre-date victimisation, of course, whilst
in others additional emotional problems have developed in its wake.21

Traumatic stress is, thus, one of a number of (potentially serious) mental health
difficulties victims of crime may present with.22 Despite this, the likely prevalence of PTSD
amongst the victim population has barely been acknowledged, let alone addressed, by
criminal justice policy-makers and practitioners in England and Wales. Empirical studies
of the psychological impact of criminal victimisation are relatively recent, first appearing
in the 1970s, and have often been restricted in focus to particular offence types. There
is now a substantial body of evidence linking rape with a range of potential adverse
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Journal of Traumatic Stress 2003; 16: 119-132, Breslau N, Davis G, Peterson E, Schultz R, A
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depression connection Biological Psychiatry 2000; 48: 902-9.
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psychological effects, including PTSD. Rothbaum and colleagues, for example, found
that within the first few weeks after the assault, 94% of the female rape victims surveyed
met symptomatic criteria for PTSD, and approximately 50% continued to meet these
criteria three months later.23 Reporting a similarly high incidence, but this time in a
retrospective study, Resnick and colleagues found that 76% of rape victims met the
diagnostic criteria for PTSD at some point within a year of the assault.24 It is clear,
moreover, that post-trauma reactions associated with sexual violence can be enduring.
In one study, researchers showed that PTSD criteria were met by 17% of rape victims,
on average, 17 years post-assault.25
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While rape has, often for good reason, commanded most research interest in this area,
it is apparent that crimes other than sexual assault can also produce lasting
psychological harms. Alongside sexual violence, physical injury or threatened violence
involving a perceived threat to life are important risk factors in the later development of
severe trauma reactions. PTSD has been shown to be common among victims of
intimate partner violence, and violent offences more broadly.26 For example, Johansen
and colleagues conducted a longitudinal survey of individuals suffering (non-domestic)
violent crime and found a high prevalence of PTSD (31%) that correlated with severity
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Survivors in Two Settings Violence and Victims 1994; 9: 31-44, Lipsky S, Field C, Caetano R,
Larkin G, Posttraumatic Stress Disorder Symptomatology and Comorbid Depressive symptoms
Among Abused Women Referred From Emergency Department Care Violence and Victims 2005;
20: 645-659, Jones L, Hughes M, Unterstaller U, Posttraumatic Stress Disorder (PTSD) in Victims
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of injury, perceived life threat and low social support.27 In a study of victims of street
robbery, a third of those surveyed were found to be experiencing PTSD symptoms three
weeks after victimisation, with 15% of victims still severely affected nine months later. 28
Meanwhile, a survey of victims of armed robbery found that victims were still
experiencing significant post-traumatic stress 6-12 months after the offence.29 High rates
of PTSD have also been reported in victims of trafficking who may experience physical
and / or sexual violence, or live in fear of harm to themselves and their family members.30
In addition, there is evidence that victims of persistent harassment, which includes
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threats of harm or actual physical and / or sexual assault, are at risk of developing the
disorder.31

Whilst, collectively, this body of work paints a compelling picture of a marked prevalence
of PTSD symptoms and / or diagnosis amongst victims targeted by a broad range of
criminal offences, criminal justice policy has failed to engage adequately with its
significance. Initiatives framed as ‘victim-focussed’ have paid insufficient attention to the
challenges that struggling with PTSD symptoms can, and often do, pose to victims –
whether in terms of coming forward to report the offence, providing an account that
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others will accredit as coherent and convincing, engaging effectively with the
investigation and prosecution process, or taking steps to facilitate and maximise the
prospects of their emotional and psychological recovery. Where some recognition has
been afforded to ‘trauma’, moreover, it has typically been ring-fenced within the specific
confines of provisions for ‘special measures’ assistance, which, at best, addresses only
a fraction of the challenges and barriers that are likely to be encountered by crime victims
who experience PTSD. In the next section, we reflect in more detail on the nature of the
obstacles that PTSD-related symptoms can pose to victims of crime, and explore the
limited extent to which such challenges have been acknowledged, let alone engaged
with or responded to, by the criminal justice system in England and Wales.

Part II: the trouble with trauma

PTSD can manifest through a range of diverse symptoms, and can be sparked as a
consequence of a variety of different types of event. This fact, combined with the myriad
differences in individual levels of resilience exhibited by victims of crime, entails that
traumatic stress can influence one’s engagement with the criminal justice process in a
diversity of ways, presenting challenges that are unique to each context and case. That
said, however, there are certain key ways in which it might be anticipated that a victim’s

experiencing of PTSD could negatively impact his or her ability to participate fully and
effectively within the criminal justice process, at least as it currently operates. In this
section, we focus on two broad categories of challenge that experiencing PTSD-related
symptoms may present to those who report an allegation of criminal victimisation – first,
in terms of others’ evaluation of that complainant’s credibility; and secondly, in terms of
his or her ability to engage actively in the investigation and trial process without cost to
one’s psychological recovery.

Coherence, consistency and credibility

When victims engage with the criminal process, they assume the role of complainantwitness and are required to provide accounts of their experiences to police officers,
prosecutors and, if a case reaches court, to judges and jurors – accounts which, in turn,
are subject to close scrutiny. Credibility evaluation is generally deemed a matter of
‘common sense’ but researchers have identified a number of so-called credibility
‘markers’ which appear to influence perceptions of witness credibility, both positively and
negatively. Studies suggest, for instance, that witness accounts are likely to be perceived
as more reliable and trustworthy if they are rich in detail, whereas accounts that are
lacking in this regard appear to be viewed with greater scepticism.32 Consistency of
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evidence over time is also as a key indicator of perceived reliability: where a witness
provides reports that contain discrepancies, he or she is less likely to be regarded as
credible. Certainly in court, it is common practice for cross-examining lawyers to quiz
witnesses about any gaps in their recollections and to present this as evidence of
unreliability. Likewise, trial advocates will routinely seize upon any inconsistency in
testimony during cross-examination to suggest that a witness’s account cannot be safely
believed. Indeed, according to advocacy manuals, this method of impeachment is one
of the most damaging, as well as one of the most commonly employed.33

But subscription to such credibility markers reflects a scientifically dubious correlation
between detail and / or consistency and veracity, which can act to the disadvantage of
many witnesses who may – for example, as a consequence of their cultural, linguistic or

Journal of Personality and Social Psychology 1989 56: 669- 679, Borckardt J, Spronhge E, Nash
M, ‘Effects of the inclusion and refutation of peripheral details on eyewitness credibility’ (2003) 33
J App Soc Psychol 2187; Wells G, Leippe M, How do triers of fact infer the accuracy of eyewitness
identifications? Using memory for peripheral detail can be misleading’ Journal of Applied
Psychology 1981; 66: 682- 687, Str mwall L, Granhag P, ‘How to Detect Deception? Arresting
the Beliefs of Police Officers, Prosecutors and Judges’ Psychology Crime Law 2003; 9: 19-36.
33Lubet

S, Modern Trial Advocacy Analysis and Practice Indiana: National Institute for Trial

Advocacy, 2004, Mauet T, Fundamental of Trial Techniques Boston: Little Brown and Company,
1980, Evans K, The Golden Rules of Advocacy London: Blackstone Press, 1993.

educational background - struggle to construct their narrative accounts in a fashion that
accords with these prevailing norms.34 For those who are attempting to relay their
experiences whilst in the grips of symptoms associated with PTSD, moreover, the
challenges that this presents may become particularly acute. Indeed, research indicates
that trauma can produce memories that are fragmented, lacking in specific detail and
difficult to position within a linear narrative, which positions them in direct opposition to
common notions of what constitutes a ‘good’ victim account.35 Several explanations have
been provided for this, ranging from the release of high levels of stress hormones which
disrupt victim’s memory storage and retrieval processes, to a psychological tendency to
disassociate or ‘switch off’ during trauma which affects observation and recall of
peripheral detail, or subsequent strategies of avoidance that lead to impaired memory
performance.36 Moreover, those who experience trauma are more likely to produce
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inconsistent or incomplete accounts, with recall being provoked piecemeal as a
consequence of sporadic cues, often some time after the event and initial reporting. 37
Even without the effects of trauma, autobiographical memories are liable to alter on
retelling, with some details being lost as memory fades over time whilst repeated recall
can bring novel details to mind, but this variability can be exacerbated when trauma
enters the frame. Changes in trauma accounts may be related to disassociative
symptoms subsiding or the involuntary re-experiencing of intrusive trauma memories in
the form of flashbacks, and different trauma memories may be triggered depending on
context or – in a forensic or clinical situation, the focus of questioning.38 Accounts may
also shift as individuals come to terms with their experiences – thus, for example, a story
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initially told from a perspective of self-blame may be replaced by a story with a different
narrative organisation after a period of reflection and ‘making sense’ of traumatic events.

This reality that trauma memories are more likely to be partial, and fragmented into
several key ‘hotspot’ moments which will often be recalled out of sequence, and often
only as part of an ongoing and unfolding dialogue or engagement, has been recognised
in Guidelines on Memory and the Law, produced by the Research Board of the British
Psychological Society.39 However, it is far from clear that the implications of
contemporary scientific understanding of the impact of trauma on memory have been
adequately reflected upon by those tasked with evaluating credibility in the criminal
justice context. Whilst the extent to which police and prosecutors take due account of
the impact of trauma in their credibility assessments has yet to be systematically
investigated, the existence of these memory features may well impact negatively on case
progression – either because criminal justice personnel regard them as discrediting or
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anticipate that they will discredit testimony in the eyes of the jury. Though care must be
taken in extrapolating across their distinctive probative, procedural and socio-political
contexts, there is ample evidence in contemporary asylum decision-making that,
notwithstanding routine acknowledgment in training protocols of the prevalence of
trauma and of research evidence on its potential impact upon autobiographical recall –
an acknowledgement that has yet to be achieved on the same scale in the criminal justice
arena – those tasked with evaluating credibility often continue to place undue emphasis
upon the existence of omissions or inconsistencies in the peripheral detail of claimants’
accounts of alleged persecution.40 Of course, gaps and inconsistencies in trauma
accounts may also be attributable to errors in memory (which, after all is an active rather
than passive process, open to external influence and to differential or distorted
interpretations over time) or, indeed, deliberate fabrication. It is appropriate that agents
of the criminal justice system be alert to such possibilities. But any automatic or uncritical
assumption of a complainant’s mendacity or mistake which is grounded in the failure of
his or her narration of events to conform to preconceived credibility markers grounded in
internal coherence, sequential narration or specific detail emerges as profoundly
disconcerting when situated appropriately in the substantial research literature
evidencing the potentially negative impacts of trauma in general, and PTSD in particular.
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In England and Wales, police and prosecutors receive limited mental health awareness
training, which could help to promote a better understanding of trauma and its effects.
The absence of such provision poses the risk both that some traumatised victims will see
their allegations unfairly dismissed on the basis of a misinterpretation of common trauma
reactions and that those who struggle to provide a coherent, organised account will be
more likely to withdraw from the criminal process for fear of being deemed an unreliable
witness.41 For those who reach trial, moreover, the risk of their trauma being
misconstrued to the detriment of their perceived credibility is arguably more pronounced,
given the aforementioned tendency of defence advocates to portray common trauma
reactions as abnormal or suspicious. Whilst trial judges receive guidance and training on
a range of mental health conditions, including PTSD, jurors – who become the ultimate
arbiters of credibility in the prosecution process – receive no equivalent assistance.
Given the potential prevalence of trauma amongst victims of criminal activity, and the
clear links established in the research literature regarding the presence of PTSD
symptoms and adverse effects on autobiographical recall and narration, this is
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disconcerting. The impact of trauma on recall is not within the ordinary person’s
knowledge and understanding, and in the wake of the Court of Appeal’s decision in R v
Doody,42 there is now precedent for giving jurors information about aspects of trauma
where false or misguided beliefs may otherwise distort their decision-making. Thus far,
the reach of R v Doody has been limited to the specific context of sexual offence trials
(not coincidentally an arena in which the keenest attention has been given, to date, to
the incidence of PTSD amongst complainants and the need for additional protections for
‘vulnerable witnesses’). While its facts were focussed upon the complainant’s delayed
reporting, moreover, the Judicial College specimen directions crafted in its wake have
been designed to extend to a broader range of ‘counter-intuitive’ behaviours, and include
a recognition of the effect that trauma associated with the rape can have on memory and
recall.43 Having paved the way for this more expansive approach, we would argue that
the Judicial College’s basic acknowledgment – that guidance ought to be given, in a
suitably balanced tone that reflects widely acknowledged and uncontroversial research
findings, to ensure that jurors can approach evidence “without being hampered by any
unwarranted assumptions”44 – applies with equal weight to non-sexual offences where
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the complainant (and indeed witnesses more broadly) experience PTSD-related
symptoms that produce counter-intuitive behaviours that might otherwise too easily be
attributed by jurors to incredibility. Though in many senses a logical extension of recent
innovations in sexual offence cases, this constitutes a tangible way in which the adoption
of a trauma-informed lens can ensure a more informed and appropriate response to all
criminal complainants.

Of course, specific care would also need to be taken in the tone, context and wording of
any such guidance to ensure that the existence of a PTSD diagnosis is not presented to,
or taken by, jurors as in itself offering any kind of corroboration of the complainant’s
allegations. PTSD symptomatology is not offence-specific and a PTSD diagnosis does
not carry any necessary implications regarding the causes of an individual’s disorder.
Thus, the development of symptoms of PTSD in persons claiming to have been the victim
of a crime can only be said to be consistent with their having experienced a major
stressor, of which the crime event is a potential example.45 Making this clear is crucial,
both to ensure fairness to the defendant and to avoid the kind of intrusive questioning of
the complainant that would otherwise inevitably ensue from a defence barrister intent on
establishing that the PTSD could be attributable to previous traumatic incidents unrelated
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to the alleged offence. Of course, insisting that the relevance of any PTSD diagnosis be
restricted to its potential impact upon post-assault behaviour and / or recall, will not in
itself insulate complainants from other lines of questioning pursued by defence counsel
within the adversarial process; and it is to the difficulties and dilemmas which this
presents, when viewed through the lens of trauma, that we will now turn.

Participation, intervention and recovery

It is well-established that the adversarial structure of the criminal justice process in
England and Wales can present a challenging environment for its lay participants, and
this may be particularly the case for complainants who enter the arena affected by
trauma or other vulnerabilities. Indeed, as Judith Herman has put it: “if one set out by
design to devise a system for provoking intrusive post-trauma symptoms, one could not
do better than a court of law.”46 Recounting the detail of a traumatic event goes against
characteristic effects of avoidance and is likely to occasion an intense negative emotional
reaction for complainants or witnesses experiencing PTSD. Some may experience
flashbacks to the incident that cause significant disorientation and confusion, as well as
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acute fear and distress, whilst in the witness box.47 Meanwhile, for others, the
pressurised environment of the courtroom may provoke additional disassociation that is
experienced as a ‘dream-like’ state, which makes concentration and communication
more difficult. Post-traumatic shame or guilt may also render a witness particularly
sensitive to negative insinuations made during questioning about his or her character,
motivation or behaviour. Moreover, even where the questioning does not require a
detailed rehearsal of the triggering event or betray a tone of suspicion or blaming, the
very design and ambience of the adversarial hearing itself “can and frequently does
replicate non-specific cues such as the trauma dynamics of powerlessness, betrayal and
stigmatisation.”48

Whilst alternatives to an adversarial process do exist, its entrenchment within the criminal
justice process in England and Wales entails that it is unlikely to be abandoned. It is
unclear, moreover, that any shift towards a more inquisitorial model would necessarily
produce improvements in the experience of traumatised complainants. Indeed – and,
again, with caution in the extrapolation – in the asylum tribunal context, where a non-
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adversarial approach is at least formally adopted, evidence attests to substantial levels
of re-traumatisation as a consequence of intrusive, inappropriate and insensitive
questioning and the ongoing presence of combative and hierarchical power structures.49
But this is not to say that there are not important mechanisms through which the retraumatising propensities of the adversarial structure could be mitigated, particularly in
their application to complainants who experience post-traumatic stress symptoms. In this
section, we focus on three particular areas of concern, in relation to which the
Government has indicated a willingness to reform, but where considerable improvement
is still required if it is to follow through in earnest on its commitment to meeting victims’
needs. The first relates to the means through which evidence is given and the creation
of ‘special measures’ to facilitate the process of providing testimony; the second
concerns the content and tone of cross-examination and the introduction of pre-trial
management to limit intrusive questioning; and the third relates to the timescales for
processing justice and the current tension that exists for PTSD-diagnosed victims
between securing a conviction and pursuing their own psychological recovery.
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Supporting best evidence-giving

Provisions originating in the Youth Justice and Criminal Evidence Act 1999 have
afforded, with increasing regularity, those deemed to be ‘vulnerable or intimidated’
witnesses access to a range of additional protections – including, for example, use of
screens, live-links, video-taped evidence-in-chief, or removal of wigs and gowns designed to ameliorate (some of) the stresses associated with evidence-giving in the
adversarial trial context. While the influence upon jurors of the complainant’s use of such
special measures has been a source of concern amongst police and prosecutors, their
availability has been well-received, on the whole, by complainants and witnesses, who
maintain that it enabled them to give evidence that they would not otherwise have been
prepared or able to give.50 At the same time, however, there are concerns about the
reach and operation of these special measures, which become particularly evident when
the current process is viewed through a trauma-based lens. More specifically, whilst
witnesses affected by trauma are eligible for special measures, so long as they can
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satisfy the court that the quality of their evidence is likely to be diminished either by
reason of a mental disorder (which is defined to include PTSD) or by reason of fear or
distress in connection with testifying, this process of qualification takes place in a context
in which (i) police and prosecutors receive limited training on mental health issues and
(ii) the types of trauma-related symptoms experienced may be so pervasiveness
amongst the general population of crime victims as to become normalised. As a
consequence, the ability of criminal justice personnel, support workers, and indeed the
complainant his- or herself, to accurately identify emotional and psychological difficulties
experienced in the aftermath of victimisation as indicative of PTSD, and to offer / request
special measures protections, is potentially limited. Furthermore, for those who are
appropriately recognised as entitled to special measures protections, research highlights
that complainants – and those experiencing PTSD are no exception - are often not
offered, nor provided with, the measures that they believe would help them most. There
is evidence that the provision of support can be seriously hampered by a failure to consult
with complainants about their specific concerns or individual requirements, and to
adequately explain how specific measures operate in practice, leading to misplaced
expectations and distress when measures do not adequately meet complainants’
needs.51 In addition, the assistance that is offered is all too often offered at a late stage
– sometimes not until the day of a court appearance – exposing witnesses to uncertainty
and unnecessary anxiety as they prepare to give their testimony; and the technical
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challenges posed can result in postponements that further amplify the emotional toll on
witnesses.52

Without trivialising the benefits that the use of special measures can afford to
complainant-witnesses, it is clear, moreover, that – even when offered appropriately and
applied effectively – such protections only reflect one element of what a trauma-informed
criminal justice response entails. Though they may operate to reduce stress associated
with testimony-giving, research indicates that complainants who use special measures
still experience acute anxiety at the thought of chance encounters with the defendant
and others involved in the case in the communal spaces of the court building.53 While
this could be attenuated by having separate entrances and exits from the court building
for complainants, or by greater use of ‘remote courtroom links’ for vulnerable
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witnesses,54 as the following sections will discuss, additional factors associated with the
broader process of trial involvement, such as the length of time to be waited before the
hearing, a lack of familiarisation with the court environment and the overall adversarial
character of proceedings – and in particular the dynamics of cross-examination continue to cause concerns.

Contending with cross-examination

Of all the sources of anxiety that weigh on the mind of a complainant as they proceed
through the criminal justice process, the prospect of undergoing cross-examination is
paramount.55 In an adversarial system, such questioning may involve an attack on a
witness’s character in order to undermine her credibility and / or an interrogation of highly
personal aspects of her private life. It is widely acknowledged that the experience of
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cross-examination can be a highly stressful one, even for professional witnesses (e.g.
police officers and experts). Despite this, extended discussion of the ways in which the
additional stress associated with, and the experience of undergoing, cross-examination
might exacerbate trauma or undermine the quality of evidence that a witness
experiencing PTSD is able to give has been markedly absent, until recently at least, from
criminal justice debates around trial and proof processes in England and Wales. This
omission is striking in a context in which there is ample evidence of the extent to which,
for those who are already emotionally or psychologically vulnerable, cross-examination
can reinforce feelings of shame, powerlessness, or self-recrimination.

This is, however, an area in which there has been some promising activity in recent
years. In a series of judgments, the Court of Appeal has placed a renewed emphasis on
judicial responsibility for protecting witnesses from improper or unduly distressing crossexamination,56 whilst taking the additional step in R v Lubemba of directing that ‘ground
rules hearings’ should be held as a matter of course in all cases involving a vulnerable
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witness.57 The primary focus of such hearings to date has been on planning questioning
to minimise the use of complex vocabulary and question forms that have been shown to
have an adverse effect on witness accuracy, or on avoiding needlessly prolonged and
repetitive questioning in cases involving multiple defendants.58 However, the Lubemba
judgment makes it clear that associated matters relating to the general care of the
witness, and in particular when, where and how the parties (and the judge if identified)
intend to introduce themselves to the witness, the length of questioning and frequency
of breaks and the nature of the questions to be asked, can also be discussed and agreed
upon at this ground rules stage. To the extent that this empowers and encourages trial
judges to take a more proactive role in protecting witnesses from unnecessary and
oppressive questioning, by setting clear parameters for cross-examination in advance of
trial, it is to be welcomed. Moreover, it can be situated alongside further recent
insistences by the Court of Appeal and Bar Council on the duty of barristers to treat
vulnerable witnesses with due consideration;59 as well as the launch of a series of
‘toolkits’ by the Advocates’ Training Council, which set out common problems
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encountered when examining vulnerable witnesses and defendants, together with
suggested solutions. These notably include Toolkit 18, ‘Working with Traumatised
Witnesses, Defendants and Parties’, which contains dedicated information about the
effects of trauma, trauma triggers and practical steps to support those affected by trauma
in the criminal justice process, including through cross-examination, where it is noted
that “feigned aggression, mocking and stigmatisation can be powerful triggers”.60

On the other hand, however, such developments will only result in on-the-ground
improvements in the treatment of vulnerable witnesses (and, indeed, defendants) if it is
taken up enthusiastically. Doing so not only requires a significant shift in the prevailing
culture of cross-examination, but also a level of pre-emptive agenda-setting by the judge
that sits somewhat at odds from the conventional adjudicative role, commonly
characterised within an adversarial process as one of impartial umpire. Experience from
more targeted initiatives designed to limit scope for intrusive and potentially retraumatising cross-examination of complainants in sexual offence trials in England and
Wales may not give much cause for optimism. Whilst provisions have been formally
introduced to restrict the inclusion of questioning around a complainant’s previous sexual
history, evidence on this topic continues to find its way into the courtroom with marked
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frequency, either as a consequence of generous interpretation of the ‘gateways’ for
inclusion or as a result of defence counsel’s (tolerated) disregard of the restrictions.61
Moreover, studies have consistently illustrated how, in the wake of the tightening of
provisions governing sexual history evidence, the strategies of harsh cross-examination
and complainant impeachment deployed by defence counsel have typically remained
unaffected, with the substantive focus shifting from her sexual behaviour to other aspects
of her personal history or lifestyle that tarnish her reputation, and thus credibility, in the
eyes of the jury.62
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In a context in which the combative culture of the adversarial trial environment may, in
practice, prove harder to shift, an alternative means by which to ameliorate (some of) the
anticipatory stress associated with the trial, which may be felt particularly acutely by
those experiencing PTSD, would be to focus attention on better preparing complainants
and witnesses on what to expect during cross-examination. The need for this is
poignantly illustrated by the case of Frances Andrade who, with a history of suicide
attempts, took a fatal overdose days after giving evidence against her childhood abuser:
according to the Coroner at her inquest, she was “extremely traumatised” after a crossexamination in which she was accused of being a liar, a fantasist and an attentionseeker.63 She reportedly met the prosecutor for the first time just ten minutes before she
testified and had no idea that she would be expected to answer personal questions
during her testimony nor that she would be required to withstand a defence case that
she was lying: “this all meant that during the case she was unfamiliar with the process,
unsure of what either barrister was trying to do and exceptionally uncomfortable
throughout the entire thing”.64 Tragically, we will never know what difference it would
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have made to Frances Andrade, but there is reason to suspect that preparing witnesses
more effectively for the ‘emotional triggers’ that they are likely to face in court – for
example, defence accusations of fabrication, being confronted with photographic
evidence of injuries, being questioned about their sexual or psychiatric history – would
reduce the chances of them being emotionally overwhelmed and re-traumatised during
trial questioning.

This is an area in which there has also been some progressive development in recent
times in England and Wales, with the CPS announcing in 2015 that it will push ahead
with plans to issue guidance in which it is acknowledged that prosecutors have an
important, and legitimate, role to play in reducing a witness’s apprehension about going
to court, familiarising them with the processes and procedures – which often seem
alienating and intimidating – and managing their expectations on what will happen in the
courtroom itself.65 Crucially, this guidance confirms that prosecutors may – without fear
of allegations of coaching – explain the role of the defence advocate, and in particular
that it is their job to put their client’s case, of which a crucial component will often involve
directly challenging the prosecution’s version of events by suggesting that the witness is
lying, mistaken or unreliable. Moreover, it advises that witnesses should be informed
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about any disclosure of third party material that has been made to the defence, for
example their medical or counselling records, and advised if the court has granted leave
for them to be questioned about their previous sexual history or an aspect of their ‘bad
character’.66

While these initiatives are to be welcomed for their recognition of the ways in which the
trial process can replicate victim experiences of acute stress and powerlessness, and
the provision of pre-trial preparation certainly offers an important way in which to mitigate
the damage that this might cause in terms of re-traumatisation (even within the largely
unchanged parameters of the adversarial trial environment), its translation into practice
continues to present significant challenges. Careful consideration will need to be given
to the implementation of these practices, so as to ensure that prosecutors engage with
witnesses in a suitably empathetic manner, guided in their dealings with them by
adequate training and understanding of the effects of trauma, and do not, for example,
first mention the defence’s access to their psychiatric records at a point in proceedings
(e.g. the day of the trial or shortly before) at which it merely provides an additional level
of distress that – ironically - prevents them from being able to give best evidence. Akin
to the ‘special measures’ discussed above, then, these initiatives, which are designed to
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manage the tone of the trial process, and / or prepare witnesses for those excesses of
adversarialism that cannot be managed, could serve either to attenuate or to compound
the stress associated with evidence-giving, which will often be felt keenly by those
experiencing PTSD; and much depends on the extent to which those tasked with
implementation adopt a trauma-informed lens.

Managing justice and recovery

Beyond the specific question of the treatment received by the complainant from defence
counsel, or the mechanisms through which she or he is enabled to provide testimony
within court proceedings, there are a range of ancillary factors associated with the
broader process of handling criminal cases that might be improved by applying a ‘trauma
lens’ – in particular, we focus here on the question of timescales for securing justice and
its specific implications for complainants experiencing PTSD.

While successive governments have pledged to tackle the perennial problem of delay
within the criminal process, the average time from offence to completion for cases heard
in the Crown Court in England and Wales still stands at over 10 and a half months; and
the most serious (indictable) offences where a defendant pleads not guilty typically take
more than a year from offence to completion. Indeed, Victim Support has highlighted that

the Crown Court is now taking longer than at any point in the past 15 years to process
cases and the backlog of cases is increasing rapidly.67 For any complainant (or
defendant) the protracted nature of the prosecution process is problematic, and the
associated sense of one’s life being ‘on hold’ pending the agency of others is liable to
have a detrimental impact upon psychological and emotional well-being. Added to this,
as acknowledged by Lord Justice Leveson in his recent review of efficiency in criminal
proceedings, the frequent (multiple) adjournments of trials means that complainants will
often experience the anticipatory stress and preparation regarding testifying, only to be
sent home to prepare again at a later date.68

For those who enter the criminal justice process already experiencing PTSD symptoms,
these delays have additional ramifications, entailing that complainants must postpone
enlistment in therapies that involve talking about the offence for fear of evidence
contamination. In line with guidance jointly produced by the Home Office, CPS and
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Department of Health, complainants may enlist support that focuses on improving their
self-esteem or that aims to reduce the distress associated with impending legal
proceedings.69 The same guidance, however, warns that any discussion of the evidence
that the individual or other witness will give, or the specific substance of the alleged
offence itself is off-limits. Indeed, in stark terms, the guidance states that any intervention
entailing detailed recounting of the offending behaviour may be regarded as witness
coaching and the criminal case will be “almost certain to fail as a consequence of this
type of therapeutic work”.70 Yet this imperative of non-intervention can be juxtaposed
against National Institute for Clinical Excellence (‘NICE’) guidelines which specifically
identify ‘trauma-focused’ therapy, which involves helping a person come to terms with
what has happened to them by working through the traumatic memory and discussing
its personal meaning, as the most effective treatment to assist the recovery of those
diagnosed with PTSD; and which recommend that this type of therapy commence within
3 months of the initial stress event for those presenting with trauma symptoms and within
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one month for those with severe PTSD.71 This presents complainants with an impossible
dilemma – either seek prompt therapeutic treatment which could aid their long term
recovery or postpone treatment for a year or more, experiencing distressing and
debilitating symptoms in the meantime, in order to pursue a prosecution.72
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Taking trauma seriously in the context of criminal justice policy-making highlights the
intimate nature of what is at stake for vulnerable individuals who are required to postpone
therapeutic treatment and compels fresh consideration of how proceedings – or at least
the complainant’s involvement therein – might be expedited to render the receipt of
treatment permissible. One avenue by which this could be pursued, currently being
piloted in England and Wales, involves the introduction of pre-recorded crossexamination, which would allow those most severely affected by trauma to give their
evidence several months ahead of trial in the form of video testimony. While the pilot has
focussed upon child witnesses, subject to satisfactory results from that evaluation and
an adequate investment in resources, this facility could be made available in due course
to witnesses who are vulnerable on account of a ‘mental disorder’ (including PTSD),
thereby facilitating timely access to effective therapeutic support for a far wider witness
population.73
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More broadly, of course, adoption of a consciously trauma-informed lens in this context
would also cast light upon the widely acknowledged, and much lamented, lack of
counselling and emotional support for victims of crime in general, and those experiencing
PTSD in particular. In her 2009 report, then Victims’ Champion, Sara Payne, noted that
a “desperate lack of counselling provision for victims of crime” was an almost universal
theme throughout her consultation with victims and survivors;74 a concern further
attested to by Victim Support which highlights the considerable geographical differences
across the country in the availability of, and access to, such assistance.75 Whilst the
introduction of Independent Sexual Violence Advisors (ISVAs) and Independent
Domestic Violence Advisors (IDVAs) undoubtedly provided improvement, with valuable
support now being offered to many complainants of sexual violence and domestic
violence, complainants of other offences who are likely to be severely affected by trauma
are significantly less likely to benefit from similar emotional and practical support.76 This
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is not to downplay the much-valued assistance provided by Victim Support and the
Witness Service to such victim-witnesses, but to acknowledge that their staff and
volunteers are not typically trained to provide the type of specialist emotional support
that would potentially most benefit this complainant population.77

Part III: trauma beyond the ‘victim gaze’

We have argued that consciously invoking a ‘trauma lens’ will highlight significant ‘blindspots’ in contemporary criminal justice policy and practice in England and Wales, many
of which reduce the potential of initiatives designed to improve victims’ experiences or to
engage them more effectively as participants. We have suggested that a traumainformed response would require criminal justice policy-makers and practitioners to
acknowledge the prevalence of trauma amongst the victim population, recognise the
psychological effects of such trauma, and integrate knowledge about trauma and PTSD
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into policies, procedures and practices at each stage with the aim of minimising further
trauma and promoting recovery.
Of course, it is not only victims in the criminal justice process who experience, or are at
risk of experiencing, trauma, and invoking a trauma lens is thus likely to generate broader
ramifications for others. While our aim in the discussion above has been to take seriously
the government’s rhetoric around creating a victim-centred criminal justice system, in
order to explore what this would entail if we were to take the prevalence and impact of
trauma amongst this constituency more meaningfully into account, PTSD-related
symptoms are also prevalent amongst suspects and defendants. Indeed, there is preexisting evidence that attests to a higher prevalence amongst offenders when compared
to the general population of PTSD and associated symptoms, frequently linked to earlier
traumatic life experiences and events.78 Though it is beyond the scope of this article to
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explore the implications of this in detail, as we highlight below, there can be little doubt
that it raises further questions regarding the ability of those severely affected by trauma
and facing criminal charges to provide best evidence, establish credibility and participate
effectively in criminal proceedings.

The other side of the coin: traumatised suspects and defendants

Research that focuses directly on the impact of traumatic stress on defendants’
experiences of the criminal justice process is limited, but there is every reason to
suppose that defendants coping with the debilitative effects of trauma may find the
process of giving evidence – should they elect to testify – particularly challenging.
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Ordinary trial processes may be adapted where deemed necessary to assist a vulnerable
defendant to understand and participate in proceedings – including clearing the public
gallery, timing evidence and giving breaks to take account of a defendant’s ability to
concentrate, as well as familiarisation visits to the courtroom before the trial – however,
as with vulnerable witnesses and complainants, such assistance depends upon early
and appropriate identification of a defendant’s potential vulnerability.79 With limited
acknowledgement of the prevalence of PTSD amongst suspects / defendants and a lack
of clarity regarding responsibility for ensuring special measures or other reasonable
adjustments, it seems likely that many defendants who might benefit from measures
designed to ease the stress of testifying are missing out on support that would promote
more effective participation in proceedings.80 Moreover, there is evidence of highly
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inconsistent practice in relation to the provision of an ‘appropriate adult’ during
interactions with police investigators, which places many vulnerable suspects, who may
be experiencing PTSD-related symptoms, at increased risk.81

A trauma-informed response would place greater emphasis on early identification of
suspects and defendants who may be experiencing PTSD and on ensuring measures
are in place to assist them in coping with the stress of testifying and broader engagement
with the criminal process. As with complainants and other witnesses, it would require
police, prosecutors, judges and jurors to become more attuned to the impact of trauma,
and in particular its potential effects on recall, so as to ensure a more informed and
appropriate evaluation of the credibility of their claims; and it would, again, highlight the
weightiness of the implications of factors such as delay and interruption in trial
proceedings for traumatised defendants, and especially for those who are remanded in
custody. A trauma-informed approach would, moreover, extend beyond the investigation
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and prosecution process, requiring changes in the prison system and to the processes
of resettlement on release.82

Importantly, therefore, whilst some have expressed concern regarding the prioritisation
of victims in contemporary criminal justice policy, and its potentially negative impact upon
the rights of defendants to a fair trial and / or the impartiality of the state as prosecutor,
several of the training and support initiatives required by a trauma-informed approach to
victims could, and should, be extended to traumatised suspects and defendants. This
would ensure that increased sensitivity, awareness and support is not a ‘zero-sum’
game. After all, it is in all parties’ interests that they are empowered to provide best
evidence, and to participate effectively in criminal proceedings, and that the professional
personnel with whom they interact at all stages in the process are appropriately trained,
sensitive to the risks of re-traumatisation and open-minded in their evaluation of the
narrative accounts provided.
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To some extent, the changes in the treatment of victims (as well as suspects and other
witnesses) that we have suggested are required in order to take trauma seriously within
the criminal justice process are not particularly revolutionary. In many respects, they
merely call upon criminal justice personnel to operationalise effectively, and in a timely
manner, protocols and processes that have already been acknowledged as best practice
- improving the identification of trauma, acknowledging the scale of its impact, and
providing appropriate levels of support. Though these initiatives often sit uncomfortably
alongside the adversarial dynamics of the criminal process, the need for their introduction
to ameliorate the excesses of that process has already been acknowledged, and the
claim here is that it needs to be pursued more meaningfully in more cases. By contrast,
there is one respect in which application of a trauma-lens poses the prospect of a much
more radical challenge to the overall culture of the criminal justice process; namely, by
highlighting the scope and threat of vicarious trauma faced by professional participants,
and calling for greater acknowledgement of the emotional labour in which police, lawyers
and judges (and jurors) are often involved.

Vicarious trauma and criminal justice ‘professionalism’

The need to negotiate the emotional consequences of the victimisation stories of ‘others’
is one that affects all professionals working in the criminal arena, regardless of the fact

that it may not always be directly acknowledged or reflected upon. Sagy83 has identified
a series of ‘psycholegal soft-spots’ that can arise where the work undertaken in order to
satisfy prevailing legal procedures has negative or positive psychological consequences:
first, in meeting the challenge of enabling a complainant to narrate her or her account of
victimisation; second, in handling that narrative in a way that avoids re-traumatisation;
and third, in acknowledging and responding to the impact upon lawyers and other
listeners of hearing the complainant’s narrative. Though Sagy sketches these specifically
in the context of the asylum sector, there is every reason to expect that they would also
be identifiable in the criminal justice arena, and brought to the fore by application of
trauma lens.

The first two ‘soft-spots’ speak primarily to the ability of the listener (be that a police
officer, prosecutor, defence barrister, judge or juror) to be aware of, and sensitive to, the
witness’s emotional state, which may be prompted by a range of often interwoven
factors, including displaying PTSD-related symptoms in the wake of the alleged
victimisation; and we have explored in the sections above some of the current obstacles
within the criminal justice process that may diminish the prospects for such trauma-
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informed handling and evaluation of resultant accounts. In this section, we turn attention
briefly to the third of Sagy’s ‘soft-spots,’ which engages the question of the contagion of
victim’s emotions for professionals (and jurors) in the criminal justice context. Naturally,
where the listener believes the narrative, this can heighten its emotional impact, but there
is a significant degree to which – irrespective of whether the account is ultimately
adjudged to be credible – encountering and / or having to elicit further details of violence
and victimisation, especially when on a recurring basis, can take an emotional toll.
Though barely acknowledged as an issue, let alone a source of concern, in contemporary
criminal justice policy in the UK, this porosity of human engagement places personnel at
risk of experiencing ‘vicarious trauma,’84 which can include symptoms similar to those
associated with PTSD, such as re-experiencing the event witnessed or narrated,
avoidance of recollection of the event witnessed or narrated, and emotional
‘numbness’.85 Such vicarious trauma is also often closely associated with the experience
of ‘burn-out,’ whereby “a pattern of emotional overload”86 – generated by consistent
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exposure to traumatic material87 and / or “conflict between individual values and
organisations goals or demands, an overload of responsibilities, a sense of having no
control over the quality of services provided”88 - results in symptoms such as fatigue,
irritability, hopelessness and a decline in performance.

Pre-existing studies, though relatively limited in number, have exposed a significant
correlation between the incidence of vicarious trauma / burn-out and acting as a key
participant in legal advocacy or adjudication, particularly where narratives of interpersonal violence are prevalent.89 Zimmerman, having conducted interviews with 56
Canadian judges, outlined what he described as the “torment” they experienced in
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dealing with cases of sexual abuse, child maltreatment and domestic violence.90 Building
on this, Jaffe and colleagues’ research with 105 judges involved in a range of criminal,
civil and juvenile court adjudication, found that 63% suffered one or more symptoms
associated with vicarious trauma, including anxiety, fatigue, flashbacks, and a lack of
empathy or connection to others.91 Meanwhile, Levin and Greisberg’s study found that a
cohort of US attorneys working with victims of domestic violence and criminal defendants
demonstrated significantly higher levels of traumatic stress than professionals engaged
in mental health and social service work.92
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Adopting a trauma-informed lens in the criminal justice context provides an important
opportunity to, first, acknowledge, and then, respond to this complicated process of
emotional interaction. While contagion is a risk that faces all who engage with traumatic
narratives,93 it has been suggested that it may be particularly significant (and particularly
challenging) for legal and bureaucratic professionals, since while “being exposed daily
to detailed traumatic narratives is extremely demanding and adds an important emotional
dimension”, lawyers and those performing quasi-legal functions such as police and
prosecutors are not trained to acknowledge these work-related emotions, let alone to
address the traumatic impact they may have upon them.94 Frequently left to manage this
emotional labour informally, a variety of personal coping mechanisms have been
identified (including physical exercise, socialising with family and friends or the use of
alcohol), as have strategic shifts (conscious or otherwise) in work ethic and ethos.95
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Indeed, previous research focussed on legal and quasi-legal decision-makers within the
UK asylum sector has uncovered the use of tactics of detachment, disbelief and denial
of responsibility in order to avoid (with varying levels of success) becoming emotionally
overwhelmed by the accounts of persecution and violence routinely encountered.96 While
resort to such tactics reflects an entirely understandable impulse for self-protection, they
imperil the prospects for justice in individual cases, potentially reducing police and
prosecutors’ willingness to engage in detail with harrowing narratives provided by
complainants, encouraging a perception of these narratives as more ‘story-like’ than
‘real’, and promoting a cynicism in relation to their veracity that is borne out of
organisational / personal ‘burn-out’ but conveniently reinforces ‘just world’ hypotheses
according to which ‘bad things do not happen to good people’.

One of the key consequences of a trauma-informed approach to criminal justice policy,
then, would be the recognition of the emotional labour in which its professional
participants are inevitably engaged, and the establishment of systems designed to
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provide more effective, and less potentially maladaptive, support mechanisms. The scale
of the challenge in this respect should not be underestimated, however. As Martin et al
have argued, organisations have emotional cultures that “consist of language, rituals and
meaning systems, including rules about the feelings workers should, and should not, feel
and display;” and particularly in an arena in which the rationality and objectivity of ‘law’
is emphasised, this can solidify “embedded trauma” within organisations.97 Previous
research with criminal lawyers has found that notwithstanding evidence of high levels of
subjective distress, depression and stress, only half of respondents had even considered
discussing work-related distress with a supervisor, and far less had considered, or
sought out, other forms of professional assistance.98 Underlying this reluctance is a
concern that seeking support for the emotional aspects of one’s role within the criminal
justice process would be viewed as tantamount to admitting one’s inability to be a ‘good’
(i.e. detached and unemotional) lawyer.99
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The costs of (lay) participation: jurors and emotional labour

Of course, it is not only those who have been legally trained who are required to engage
in emotional labour during the criminal justice process. Bearing the overall responsibility
for verdict decision-making places a heavy burden upon jurors; and the stress associated
with this may be compounded by being exposed to harrowing verbal testimony,
gruesome evidence exhibits, and (what may be perceived by lay observers to be)
antagonistic cross-examination of complainants. 100 Whilst jurors generally report being
satisfied with their experience of being a juror, the available research also suggests that
jury service can be a significant source of anxiety for some and that, for a minority
(particularly where they have experienced personal victimisation or exhibit other forms
of vulnerability), it can engender moderate to severe clinical levels of stress, and in the
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longer term, may lead to symptoms associated with PTSD.101 Despite this, it is striking
that there is almost no support made available to prepare jurors for undertaking their role
or for helping them to work through any emotional or psychological distress that they
may experience as a consequence. Jurors are often wholly ill-prepared for the emotional
labour in which they will be required to engage, and the associated stress is unlikely to
be appeased by the marked absence of guidance provided to them in regards to how to
approach their deliberative task, individually or collectively. Moreover, they are precluded
– by law – from discussing their thoughts and feelings with others, both during and after
the trial, which prevents the opportunity for effective ‘debriefing’, and can lead to
additional feelings of isolation and anxiety.

Applying a trauma informed lens in this context highlights the difficulties that this presents
– both in terms of the prospects for justice, since undue levels of distress amongst jurors
may impair their ability to make an effective and accurate decision, and in terms of the
broader ethics of how lay participants are used (both descriptively and pejoratively) within
the criminal justice process. What is more, it adds urgency to the case for introducing
measures that reduce the risk of traumatisation for jurors; whether this be through a
screening process that identifies and eliminates from the jury pool those individuals who
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are most vulnerable to potentially traumatic material or through the deliberate provision
of more extensive preparation and debriefing programmes. In this latter respect, one
potential avenue, for example, would be the creation of support for jurors at Crown
Courts, akin to that now available for vulnerable witnesses, under the auspices of which
jurors troubled by the emotional dimensions of their role could discuss this with trained
staff, whilst retaining the privileges engendered by a shared and binding legal oath of
confidentiality.102

Concluding remarks
While it cannot be disputed that support for victims of crime has progressed significantly
within the last two decades, it is also clear that any claim that their needs and interests
are now at the heart of the criminal justice system is a step too far. A genuinely victimcentred criminal justice process would – amongst other things - be one that
acknowledges the extent of crime’s emotional and psychological impact and, as far as
possible, develops procedures and practices with the goal of increasing the effectiveness
of interactions with traumatised victims, avoiding their re-traumatization, and facilitating,
or at least not undermining, their recovery. Though recent initiatives designed to ease
the process of evidence-giving and / or to temper the confrontational tone of cross-
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examination have certainly offered some improvement, they very much represent the
beginning and not the end of a process of taking trauma seriously. Far more needs to be
done to train criminal justice professionals on effective identification and first-response
handling of traumatised complainants (and suspects) and to improve their understanding
of the effects of trauma, including on memory and narration. Evidence-based, individually
responsive and operationally effective procedures must be implemented to support
traumatised complainants throughout the process, which should involve multi-agency
coordination (mental health services, social services, housing, and so on) and extend to
ensuring timely access to therapeutic treatment. Moreover, the ways in which criminal
justice professionals and jurors are affected by their engagement with the traumatic
narratives of others, as well as by their role as arbiters in their resolution, bears far
greater recognition and reflection; and strategies for coping with such emotional labour,
at both the individual and organisational level, must be promoted.

It is important, of course, not to underestimate the scale of this challenge. Taking trauma
seriously would require not only significant political will and substantial investment of
funds, but also a considerable shift in the cultural norms and organisational values that
are entrenched within the criminal justice process in England and Wales. In the final
analysis, it may be impossible to fully embed a trauma-informed response within the
broader structures of our adversarial process, but the fact that some in-roads have been
made which acknowledge the need to ameliorate its excesses, at least when it comes to
vulnerable and intimidated witnesses, is significant. We have argued in this article that

there are compelling reasons in terms of fairness, equality and professional ethics for
applying a trauma lens to how complainants are treated. While we would hope that these
would be the primary drivers for criminal justice reform, it is perhaps worth pointing out
that there are a number of more instrumental motivations that may also be influential –
attending more empathetically to the psychological needs of victims is, after all, likely to
promote more effective interviewing, give access to better quality evidence and increase
the chances of support for a prosecution, whilst encouraging more victims to report. In
addition, in times of austerity, acknowledging crime-related trauma as a major public
health (as well as safety and security) issue provides an additional lever for funding and
positions crime reduction as a legitimate public health priority.103 Such an approach also
draws into the frame the many victims of crime who never report to the police, but who
may nonetheless require assistance if they are to rebuild their lives and overcome the
effects of trauma linked to their victimisation. In so doing, it highlights the extent to which
it is incumbent on any Government which purports to be ‘victim- focused’ to pursue
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policies that reduce the impact of crime on individuals, regardless of whether a suspect
is identified, charged or prosecuted, as well as to ensure that all victims, whether or not
they officially report an offence, are respected and supported.104
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