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Natural Resources and Global Value Chains:
What Rolefor the WTQO?

Fiona Smith?

Natural resources are critical to global value chaiserals, rare earths, good climate and fertile
soil are commonly required for the beginning of the chaith the consequence that any
interruption in their supply threatens theire chain’s integrity. (Liu and Maughan: 2012)rade in
such resources providavaluable source of income for resource-rich states.ofetr exploitation
resultsin exhaustion and biodiversity loss, and extraction mage&nvironmental damage and
human rights problems. Consequently, any positive conititbtth resourceich states’ sustainable
development is quickly undermined. Effective regulatioeritgcal to maximize benefits and

minimize potential harm therefare

At its heart, any global value chain is predicatedhenup and downstream trade in the goods and
services. Th&Vorld Trade Organisation’s (WTO) rules remove unnecessary restrictions to trade in
natural resources, but permits domestic regulation undeirceonditionsAt first glance, the rules
allow states to impose measures that militate againstexydoitation of the resourcevhilst

ensuring that regulation denot unnecessarily impede the flow of resources within dhgevchain
(EC-Seals Appellate Body: 2014, para 5.127).

It will be argued below that the WTO rulespplication to natural resource use in global value
chains is problematiSubstantive challenges arise becauseitke’ application to one state’s
regulationis experienced in diverse and unpredictable ways all alonguihygly chain, with the
result that often the rule® not support the state’s attempts to alleviate the harm suffered.

Normative challenges also arise becatiseules’ are commonly thought to address different
problems to those found in global value chains. For exarmpfeortant rules, like Articles | and IlI
of the General Agreement on Tariffs and Trade (GATT)ecog non-discrimination are designed
to prevent states from closing their markets to imported goodsler tr create equality of
competitive opportunitieBetween ‘like” products irrespective of their origin (EC-Seals Appellate

Body: para 5.82; Cho & Kelly: 2018)As trade becomes more integrated, export controls are

1 University of Warwick. With thanks to Danae Azaria and amonymous reviewers for their comments on an earlier
draft.

2 European Communities-Measures Prohibiting the Importation and tifeyké Seal Products, WT/DS400 &
DS401/AB/R, 22 May 2014para 5.127.

3 The rules on trade in services work slightly different,rmte the equivalent non-discrimination rules in Articles Il
XVI, XVII GATS. The aim of the WTO rules is contested.



increasingly disruptive to the chain, yet they are inadedpuetgulated by the WTO (Karapinar:
2011). Private actors like multinational corporations, agkVal-Mart, CocaCola and Heinz,
dominate trade and their activities can undermine thaisastie use of natural resources.
Nevertheless, th&vTO’s rules do not impinge direlgton such corporations’ practices as the rules

are contained in an international treaty unsurprigipgédicated primarily on the activities of states
and‘separate customs territories possessing full autonomiaif][external commercial
relations.’(Article XII Marrakesh Agreement Establishing the WTO)

As dominant corporations exert greater control over tflages, the challenge is not only to think
about whether the WTO rules should be amended to addres® @itats domination of this
perceived public regulatory space. Ratliteis first necessary to understand how the existing WTO
rules workin this new world. For, to look at global value chains in a cwetisial area like natural
resources is to consider the way the corporation organiZassitsess activities and the drivers and
constraints on those activities: that is, the spagedhnporation is operating in. This is an economic
(sectoral), geographic and a legal space. If we think of th® Wiles working within this space,
rather than the corporation working solely within &0 ’s regulatory space, then the WTO rules
are simply one of many constraints on corporate bebavsome of which are self-imposed, like
corporate social sustainability for exampl&inking about the WTO rules’ impact on natural

resource use in global value chains in this way mearndi@altae-imagination of its rules may not

in fact be necessaryhis article is a first stefw re-thinking how the WTO rules work in a world
dominated by corporate power. The discussion offers soneajehoughts in the context of
natural resources, but leaves more sustained discusdiomwdhese issues play out in every WTO

Agreement for later work.

1. Global Value Chains, Natural Resources and Sustainable Development

The termsglobal supply chain’ and ‘global value chain’ are used synonymously in the literature,
although global value chain scholarship grew out of theegavtork on global supply chain (Gereffi
& Lee, 2012, p25). Global supply chain scholarship interrogaiedtganization and governance
of the chain as a whqlevhereas global value chain evaluabegh to isolate and capture the ‘value’

at each stage of the chain (Gereffi, Korzeniewicz,&2€niewicz: 1994, p1ljGlobal value chain

is used throughout this article because it captures theleriimperactions between participants in

the chain.

Global value chains are not a new phenomenon, but wstedien in 1960s, when globalization

altered competition between firms from the local toithernational stage, thereby facilitating a



change in production methods (Gereffi & Lee, 2012, p.2&m the 1960s, US companies in
particular sliced up their value chains and outsourcedtigges of production to lower overall
production costs to maximize corporate profits (Gereffi&&12012, p.25). From simply
outsourcing the assembly Of car parts to Mexican workers to take advantage of cheapchfexi
labour costsvalue chains became more complex and most intermquhadieiction of consumer
goods is now subject to outsourcing of one type or anothes tdo is marked by a shift in
organization of value chains from the simple producer-drobein like that of the US-Mexican car
part assembly where the power is held by the main manudactithe product, to the complex
buyer-driven chains where power is held by the dominantenetdike Wal-Mart and global brand
owners like Coca-Cola and value is added at each stage twing value chaifWorld Economic
Forum: 2013, p.25; Dauvergne and Lister: 2012, p37).

New global value chain models are emerging as corporat&side how best to guarantee the
supply of goods and services up and downstneaime chain (Gereffi, Humphrey, & Sturgeon:
2005) For example, the dominant corporation may decide tonaliee all, or some key aspects of
its value chain activities through foreign direct investin(FDI) where the dominant company
itself invests in assets for the purposes of producti@nciountry separate to that in which it has its
corporate seat (Jagerskog, et al: 2012, p14; Cotula: 2014, p.4)appsris if it is difficult for the
company to guarantee the security of its intellectual ptppkere to weak national legislation within
the potential supplier’s jurisdiction, or if the dominant company has been unable to enter into key
supply contacts with fully independent local suppliers thrarghs-length transactions (World
Investment Report: 2013, p14Fpr example, large-scale acquisition of natural resesulike land
by the dominant company for the purposes of agricultural primauictr food and biofuel is a

common form of FDI in short agri-food global value chdid&berli & Smith: 2014, p195)

Value chains may be constructed in more complex wagsethoealled “non-equity modes of
governancé€, (NEMs) take many forms: for example, the dominant compaany issue a
comprehensive formal set of instructidnsts supplier that governs precisely how a particular input
to the chain should be created includingph®&luct’s technical specification and any
labour/environmental standards to be maintained during the pimdpcocess (World Investment
Report: 2013, p142). The objective in thisptive’ NEM relationship is to strengthen the local
supplier’s capability to feed their product more efficiently into the chain without the continwetl
costly intervention of the dominant supplier; a strategjoeed to reduce transaction costs and
maximize profits in the longer terfhe degree of interdependence between the dominant supplier

and the local producer in captive NEMs can be such,rilsime cases, it appears the local supplier



is in fact a subsidiary of the dominant company, althobghrnhay not be the case (World
Investment Report: 2013, p144). The dominant company may equally zgganvalue chain
relationships so it can swap between many competent siggolienable it to choose the best
product needed for production at any point in time (i.e. modN#aM: World Investment Report:
2013, pl44)Local suppliercan then supply dominant companies in other value chains too, with
the consequence thatstdifficult to regard that supplier as fitting into agle global value chain
because it could be a key part to a number of chains.\@ithires are also very common corporate
structures where the relationship between companies is depemdde mutual exchange of know-
how crucial to the relevant input to the chain.

Natural resources are crucial to global value chains inmdauof waysin terms of primary
agricultural resources like grain and cotton, trade libextadin following the successful conclusion
of the Uruguay Round of multilateral trade talks in 1995 andhtheduction of the Agreement on
Agriculture in particulg, led to the large-scale reductionmarket access restrictions, domestic and
export subsidies that adversely affeciedeloping countries’ agricultural productsability to
penetrate developed country markets (McMahon: 2006). The combimdtiower trade barriers

and low world commodity prices enabled developing countoiespitalize on their comparative
advantage in agricultural production, especially in good céraatl labour costs, to produce non-
seasonal food like fruits and vegetables in dedicatedregpmcessing zones for export to
developed country markets (Guarin: 2013,. g3 ilability of such off-season fresh produce is very
attractive to large buyer-driven global supply chains likd-Mart and Tesco because they can
guarantee the continued supply of such produce for consumetgjhout the year irrespective of

the crops’ natural growing cycle (Dauvergne & Lister: 2012, p37).

Food retailers use their market power to redefine theitioekships with suppliers who must enter
into contractual agreements controlling price, quality asldnaes over specific time periods
(Guarin: 2013, p3). Squeezing costs out of the supply chain and ptistimgn to the producer
can have positive effects for the producer as it eragms expansion in agricultural production into
large-scale industrial style farming to enable the farm&ake advantage of economies of scale,
which in turn increasethe farmer’s profits (World Investment Report: 2013, p161). Likewise, the
guarantee of a buyer for each crop guarantees a rexgegane for the farmeand thus is a strong
contributor to poverty reductio®mall agricultural producers may be able to access a glahsd
chain too if the chain is highly fragmented and the dominamtpany seeks supply from many
different sources to meet its demand (Lee & Gereffi: 2012, p1R#7example, smallholders may

supply into global value networks predicated on certain production standards, like ‘Fair Trade.’



Smallholders producing products like coftdgible for the ‘Fair Trade’ certification are
guaranteed a fair price at a fixed minimum as well as woati trading relationships with their
buyers (Daviron & Ponte: 2005, p173-1FLO-CERT GmbH: 2014)

The overall benefits of global value chains to logaiaultural producers may be more apparent
than real as questions remain precisely who keeps thésproduch an arrangement, especially as
the point of such ‘outsourcing’ by the supermarket is to keep prices low for the ultimate consumer
(Guarin: 2013, p3)Labour costs remain prohibitively low, sometimes achievedeaprice of
violation of local labour laws and human rights (Unitedidizs: 2012, para 1). For example, Coca-
Cola’s supply chain relies heavily on sugar from Brazil with over 46% of Coke’s sugar requirement
sourced from there (Locke & Cosolovsky: 2013, p6). The sugartiydasvery labour intensive,
with very poor labour standards caused, at least in parelgrive to lower sugar production
costs. In 2012, the United States Department of Ledqmrted the common use of forced labour,
poor living conditions, long shift patterns with no sun protecfor workers, as well as the use of
child labour (United States Department of Labour: 2012, p33). Useycdimh workers too is
common. Such workers live in communal dorms; wages ayepesr and brutally harsh working

conditions mean health problems are common (Blanding: 2005).

In other arasof agricultural production, farmers may be locked intogisipecific varieties of crop
for the dominant buyer in the supply chain. The farmay ‘choose’ to use patent proteced hybrid
varieties because they maximize yields which can be sdpgitiect into the food supply chain for
further processing, or alternatively may be supplied irddferent value chain for biofuel
production like ethanol for example. However, the cotslamand for corin the ethanol chain
means that farmers are incentivized to move away froen-gropping to monoculture, with the
consequent loss of biodiversity and soil degradation (Ra@l11, p45-50). And, because further
soil deterioration requires crops that are more pestaesj or which can grow in exhausted soil,
the producer is forced to buy the hybrid variety and use mctibzer at greater cost both to the
farmer and the environment (Pollan: 2011, p55). These problenevigient too when the use of a
specific crop variety is a legal requirement in the sppphtract between the farmer and the
dominant buyer in the supply chain. For example, Heirly oses specific tomato varieties sourced
under contract from a limited number of growers (Lee, GietaBeauvais: 2012, 12329). These
tomatoes have been developed specifically for product quafitefiicient processing and no other

varieties are used. Such production is both economicadlyeavironmentally unsustainable.



Growing demand for natural resources, especially agriculpwoaluce for the agri-food global
value chains, sees some dominant buyers undertakingdeatgeland acquisitions (i.e. agri-FDI)
especially in Mozambique, Kenya and Ethiopia (Deininger é&(dl1). In 2011, the World Bank
reported that farmland acquisitions rose from an avenaggsdacquisition of 4 million hectares in
2008, to 56 million hectares in 2009 (Deininger et al: 2011, p.xiv). Tnease was driven by the
risein investment corporations keen to capitalize on the risinghoadity prices after the adverse
climatic conditions affecting the 2008 harvest, but more itamolly, for the purposes of this
discussion, land was required to supply corn for biofuel praztueind to supply growing demand
for vegetable oils and sugar cane for food processing (LiBeB&duk: 2012, p75). A similar story
emerges for mineral extraction with large-scale investnn coke, silicon and Tungsten.

Whilst such vertical integration throligrDI in countries in Sub-Saharan Africa and East Asia
brings valuable investment income, technical expertisears] jhe economic and environmental
sustainability of these acquisitions is more unceridiave written elsewhere about the frequent
reports of farmers being displaced from prime land &&excquisition, and moved onto less
profitable land, with the loss of their livelihood and sequent foodhsecurity (Haberli & Smith:
2014). A lack of property rights in some countries meangémbus peoples are moved to make
way for other production or mineral extraction. This mesult in violation of thie right to food, or
other human rights. For example, the Alangan and Tadyaeaples were moved from their
ancestral farming lands in the Philippines to make way Mmmdoro Nickel mining project
operated by Intex Resources &#hout full consultation so that their human righisre violated

especially as they pertain to their culture and traditivakles (Norwegian Contact Point: 2011,
p5).

Global value chains present opportunities and challengég icontext of the exploitation and
protection of natural resources therefdrbee ability of goods, services and investment to move
freely across state borders is at the heart of gladaéwchainssuccess. Increasing fragmentation

of production means countries rich in natural resoutmgsyeak in extraction/exploitation know-
how gain from inward FDI by single companies needing such resefwr the chain. Gains can be
made too from the diverse value chain structaszfomestic producers receive valuable income
either from joint exploitation with the dominant compdm®cause they have a guaranteed buyer for
their produce, or because there are multiple diversash@o which those producers supply.
However, over exploitation of natural resources likearals, fertile land and soil; land grab;
displacement of food crops into biofuels or into expoftfood; the incentive to move to

monoculture with loss of biodiversity and the consequkeatigerse effects on the environment



particularly climate change, are all problems which rbedbalanced against the benefits derived
from participation in global valuehains By their very nature, global value chains are intermnaiio
so effective regulation must itself have an inteoval reach. The WTQ rules are an obvious
choice for this task as states will often resort to tradasures to maximise the positive effects,
whilst minimising the negative effects of natural resousgdodtation. For example, export quotas
and minimum environmental standards for the extractioogg®are commohVhilst the WTO
rules regulat@state’s trade measures, their ability to stimulate positive bemefitrade in natural
resources within a global value chain whilst minimising any negatieetsfis less certain. The
next section explores the extent to which the WTO ntbete challenges and where potential

problems may arise.

2. Global Value Chains, Natural Resourcesand the WTO

The WTO is an institutional framework through which itsimber states (members) conduct their
external trade relations with each other in accordanitemultilaterally agreed rules and other
legal instruments annexed to the Marrakesh Agreement Establithe World Trade Organization
(the Marrakesh Agreemertt)There are four Annexes to the Marrakesh Agreement with»Ahne
containing rules governing trade in goods, services and titedlgproperty and Annex 2
containing rules governing the settlement of disputeslfibpute Settlement Understanding or
DSU) being the most importafiVhilst an exhaustive examination of the way every WT® rul
applies to each dimension of the global value chain would yary important results, the analysis
here is less ambitious. Rather the discussion cemtrasnumber of systemic issues that show
where the WTO rules may be effective and where tensiises ia the context of natural resource
exploitation and use in global value chains. It should bedimo that the analysis focuses on the
rules governing trade in goods in Annex 1A Marrakesh Agreemeghier than trade in services
(GATS) in Annex 1B and intellectual property (TRIPS) in Axd€. Trade in value added relies
heavily on the ability to trade in services and that redpecthe intellectual property rights attached
to those goods and services will be respected by importing aesurttowever, as the rules on
goods are more developed, and for reasons of space, itis eohfines itself to the issues arising

from the WTO’s regulation of natural resources as goods and leaves other agreements to another

4 Article 11:1 Marrakesh Agreement.

5 Annex 1A: Trade in Goods, including the General Agreemeifaniffs and Trade (GATT) 1994 and other specific
rules on, for example, agriculture, anti-dumping, subsidied safeguards; Annex 1B General Agreement on Trade in
Services (GATS); Annex 1C: Trade-Related Aspects of IntelleBhaperty Rights (TRIPS).

5 New WTO members may agree to additional commitmeipiaat of their accession processcsited “WTO+’
commitments. These commitments are contained in the new member’s Accession Protocol and are subject to dispute
settlement proceedings: China-Measures Affecting Impordstoimobile Parts, Report of the Panel, WT/DS339,
DS340 & DS342/R, 18 July 2008, para 7.740: the parties tospatdiaccepted the Accession Protocol was
enforceable under the DSU and this issue was not stbjdebate in either the panel or Appellate Body



time. The discussion considete WTQO’s ability to control corporate behaviour directly first and

then evaluatess rules’ effect on state control of natural resources.

WTO'’s Direct Control of Corporate Behaviour

Global value chains vary in their structure, length aretal complexity, but the important uniting
feature is that in every chain corporations play e either by controlling the overall chain, or by
being participants in one or more dimensions .oftiis domination by corporations poses a
challenge for the WTO rules because at first glancg dhe predicated on state behaviour and not
on that of corporations per.s&rticle 11(1) of the Marrakesh Agreement makes it cldeat the

WTO rules only apply as between its members. And, onlysstateseparate customs territories
“possessing full autonomy” in the conduct of their external commercial relations, like Hong Kong
and Chinese Taipei for example, are eligible for WTO mestfiye.” The DSU further reiterates the
state-centric nature of the WTCrules, stating in Article 3(2) that the DSU is desigregrovide
“security and predictability to the multilateral trading system” but only in a way that “serves to
preserve the rights and obligations of Members under tered agreemeritgemphasis added)

To the extent that corporations control and participatee exploitation and use of natural
resources, their activities would appear to be outside tbetdiontrol of WTO rules and its dispute

resolution procedure

Attempts to disguise disputes between large multinatioorporations as trade disputes between
members have infamously been rejected by WTO panels. Nptalhe Japan-Film dispute, the
panel recognized that in fact the dispute concerned ttevioei of the US multinational
corporation, Kodak, and its Japanese competitor, &ugi,robustly refused to adjudicate on the
wider corporate dispute stating that the WTO fiasinternational agreement in respect of which

only national governments and separate customs territoei@iractlysubiject to its obligations.”®

The panel did go on, however, and acknowledge that it wasudliffo draw a bright line between a
‘pure’ corporate dispute and one where the acts of the corporation were attributable to the state
(Japan-Film: 1998, para 1052Attribution’ in the panel’s view arises when theris “sufficient
government involvement” in the activities of the corporation, that is, where there is “some

connection to, or endorsement of”” the corporation’s actions by the state (Moody: 2012, p1426-
1432). The panel did not flesh out the test further, butatdd thatt should be applied on a case-

7 Article XII Marrakesh Agreement.
8 Japan-Measures Affecting Consumer Photographic Film and R¥p&DS44/R, Report of the Panel, 31 March 1998
(Japan-Film),para 10.52.



by-case basis. There is little GATT/WTO jurisprudencehensicope ofhe “sufficient government
involvement” test, but in Canada-Dairy, the Appellate Body argued that the actiongmf n
governmental actors, the Canadian Milk Marketing Boarddddoe attributed to Canada partly
because the power to act derived from delegation of theraytitom the Canadian government
and partly because the Milk Marketing Boards perforftfadctions of a ‘governmental’ charactet
that were legally enforceable in a coUFor the Appellate Body, these functions included thet righ
to “regulate, restrain, supervise, or control the conduct of private citizens.” (Canada-Dairy: 1999,
para 97). Although argued in the context of another AnneadrAement, the Agreement on
Agriculture, the Appellate Body’s approach closely follows Article 5 ILC Articles on

Responsibility for States for Internationally WrongAdts 2001 which makes it clear that “[t]he
conduct of a person or entity which is not an orgamefState under article 4 but which is
empowered by the law of that State to exercise eleméttie governmental authority shall be
considered an act of the State under internationaldeavjded the person or entity is acting in that
capacity inthe particular instance.” (ILC Report on the Work of its Fifty-Third Session: 2001).

Even though the connection between the state and thgavennmental bodies was not derived
solely from a delegation of power from the state, thss $8ll envisages some form of positive
delegation of power from the state to the entity. Franfiegest in this way means it is difficult to
‘attribute’ privatecorporations’ activitiesto states even though those corporations may exercise
“functions of a governmental character.” (Canada-Dairy: see generally Villalpando: 2002). This is
particularly problematic in buyer-driven global value dsaas the dominant corporation often has
specific natural resource exploitation and use guideg@io@srning the activities of its suppliers.
These guidelines can include compulsory minimum environmemtialb®dour standards (Moody:
2012, 1430-1432).

For example, following the outcry against Coca-Colaefovironmental and labour rights abuses in
its sugar cane production in Brazil, together with food gafesires in Europe, Coca-Cola
introduced its ‘Supplier’s Guiding Principles’ (SGPs). The SGPs require all its suppliers, including
those supplying natural resources likev’ sugar cane, to meet eight basic standards, ranging from
good workplace practices to robust environmental standards gaiddbour laws compliancé.If
suppliers do not comply with the SGPs, the agreement véthupplier can be terminated (Locke

& Coslovsky: 2013, p7). Coca-Cola buys approximately 8% cfumjar produced worldwide from

9 Canada-Measures Affecting the Importation and the ExportatiDairy Products, Report of the Appellate Body,
WT/DS103 & DS113/AB/R, 13 October 1999, (Canada-Dairy) paras 900&
10 Available atfhttp://www.coca-colacompany.com/our-company/supplier-quidimgiples



http://www.coca-colacompany.com/our-company/supplier-guiding-principles

its affiliate suppliers: in Brazil alone Coca-Cola b&@9,000-745,000 tonnes of sugar from over
30 different mills and accounts for over 7% of all sugad sothe country (Locke & Coslovsky:
2013, p6). As a consequence, the SGPs have significant glomell@s domestic reach. Given the
potential loss of biodiversity and soil erosion causedbyocropping of sugar cane together with
harsh labour conditions for those harvesting it, t6&€$§ should be a positive development,
especially as they require local producers to comply wistiag labour laws and environmental
standards that exist within each state, irrespectivéhether the state itself has effective judicial

enforcement.

Workers harvesting sugar cane in Brazil for suppliers camitido Coca-Cola enjoyed significantly
improved working conditions following the implementatiortleé SGPs (Locke and Coslovsky:
2013, p13)However, the global reach of such standards means theytta potential to operate as
disguised restrictions on international trade dependehbw they are administered and applied by
Coca-Cola. To the extent that CoCala’s actions can be ‘attributed’ to the state rather than to a
wholly private actor, the state may be in violation oeotAnnex 1A WTO Agreements like the
Agreement on Technical Barriers to Trade (TBT Agreemént).

The SGPs clearly “regulate, restrain, supervise, or control the conduct of private citizens” because
they set out appropriate supplier behaviour and includeatieisn of termination of supply
agreements in the event of violation (SGPs, paraBR)it is difficult to see a positive delegation
of authority from‘“the staté to Coca-Cola as envisaged by the Appellate Body in Canada-Dairy
simply on the ground that Coca-Cola requires its supgliecemply with national labour, human
rights and environmental laws. Any connection is coincidentahahthe positive connection set
out in Canada-Dairysothere would be no liability under the TBT Agreementhaer GATT
(Canada-Dairy: 1999, para 100).

Even if this hurdlas overcome and a coincidental connection is sufficiemy WTO liabilityis
attributed to the state where the connecisanade, rather than to the state where the standard was
originally drafted and/or where decisions about modificeice made. The state where the
connections made is the one that would bear the cost of rectifyinygVeTO violation Article

19(1) DSU requires that once a state is found to be in walatiis that state which must bring the
offending trade measure back into conformity with thegulronically, that state may remain in

violation of the WTO rules if it cannot legally requirepmrsuade the corporation to modify its

1 There may also be a claim under GATT: European Commshiit&asures Prohibiting the Importation and
Marketing of Seal Products, Report of the Panel, WT/DS$4D®401/R, 25 November 2013 (EC Seals: 2013).
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standards. And, asresult of any continued non-compliance, that statéses r@quired to pay
compensation to the ‘winning’ state, or, as is more usual under WTO rules, its exports to the
winning state will be subject to higher tariffs as a restithe suspension of trade concessions
under Article 22(6) DSU.

Given the complexity of a large multinational like CocalaCtoo, it may not be possible to
determine a single geographic location for the decisi@ninevent, meaning that it might be
difficult to establish liability under the WTO rules atas they are predicated on the existence of a
measure imposed by, or attributed to a particular state.

Leaving aside thisttribution’ issue, under Articles 3 and 8 TBT Agreement a member is required
alsoto “monitor the activities of non-governmental bodies” who are involved in the preparation,
adoption and application of “technical regulations” and “standards” within its territory. And, in the
case of “technical regulations” where compliance with its terms is mandatory (like Coca€ola’s
SGPs), ensure that the technical regulation meets thdiscmmination rules in Article 2.1 TBT
Agreement. Technical regulations also must“prepared, adopted or applied with a view to or

with the effect of creating unnecessary obstacles to international trade” in Article 2.2.12 Whether
wholly private actors like Coc@ela are the type of “non-governmental body” envisaged by the

TBT Agreement is as yet unclear as there is no jurispogden this point; although it seems that
afterUS-Tuna Il the fact that regulations impose standards on thegwz bgewhich natural
resources are extracted, exploited or used, ratheothéme products themselves is no longer a

reason for excluding such practices completely fronstope of the TBT Agreemetit.

The difficulty with technical regulations and standauded in global value chains is the complexity
of this monitoring requirement especially as the obliggpiasumably falls on each member to
monitorevery ‘non-governmental body’ operating within its jurisdiction. There are at least four

main type of global value chain operating in the dgod sector alone, ranging from buyer-driven
chains to bilateral oligopolies, producer-driven chainsyelsas traditional markets, and each has
its own set of standards, sometimes wholly public, prigate combination of the two (Lee, Gereffi

and Beauvais: 2012, p12327). This complexity makes it difficult tefrand then monitor the

12 On the definition of ‘technical regulation’ see Annex 1.1 TBT Agreement & European Communities-Measures
Affecting Asbestos and Asbestos-Containing ProduetsAsbestos)Report of the Appellate Body WT/DS135/AB/R
(Mar. 12, 2001), paras 66-70. See also European Communities-Tradgimss of SardinesHC-Sardine§ Report
of the Appellate Body, WT/DS231/AB/R (Sept. 26, 2002), para 185.

13 See discussion in tHéS-Tuna 1l, Report of the Panel, WT/DS381/R (Sept. 15, 2011)sfaé3-79; and United
States-Measures Concerning the Importation, Marketing and Saleafand Tuna Productd$%Tuna Il) Report of
the Appellate Body, WT/DS381/AB/R (May 16, 2012), at paras 119¥3-
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‘source’ of the standard and technical regulation in the way assumed by Articlesd38arBT
Agreement, which are designed, like all WTO rules, to addlispsites where the source of the

harm or problematic measure is readily discerniblespexific geographic space.

State Regulation of Natural Resources and WTO Rules

Natural resources in their unprocessed form or at a aely stage of processing play a critical role
in the supply chain. For example, extracted oil feedsentry aspect of the chain from the
manufacture of soaps, to its use as fuel for domestiandgséransport; likewise, fertile solil is

critical for the production of grains or corn for the afged global value chain as they are made
into fresh products like bread, sweetener when refinedHigtb-Fructose Corn Syrup, and ae

key ingredient in biofuel; rare earths are a key compaoenin electronics manufacturing like
mobile phones (China-Rare Earths: 2014, paras 2.5“2THhere is a crucial tension here, as
preserving natural resources is an important policy objefdivgtates with the resources. But
natural resources are also commonly at the top (or efattg global supply chain; meaning access
to them is critical for the continuing integrity of thieain, especially the economic and social
sustainability of certain aspects of production whichastnfikely geographically located in other
states. Failure to supply down the chain may cause foathgks in net food importing states, for
example like those that occurred in Mozambique and Japdowiiod the poor harvests in Russia
and Ukraine in 2008, which are both large net exporters (Welti).

It is more likely that a state will impose measures desdigmenaximise trade flow so products
move freely into and out of the state enabling gain valuable income from the ‘value’ derived
from the fragmentation of production (OECD et al: 2013, hfhay also restrict the levels of
environmental harm caused by mineral extraction for exanapllimit the level of soil erosion and
biodiversity loss resulting from monoculture. As noted ahdlwe WTO rules were craftéal

reduce protectionist barriers to trade and enable goods anckseivimove more freely state
borders (Guarin: 2013, p3).

For measures that affect imports, the critical issughiether those measures undermine any tariff
(i.e. customs duty) reductions previously negotiated as p#reofultilateral trade talks (Cho &
Kelly: 2013, p632). Any attempt to undermine the rules using, for eeainmport bans?

prohibitively detailed customs duties (World Economic Forum: 2p&Ror complex rules of

14 China-Measure Related to the Exportation of Rare Earths, Turaystiedolybdenum Report of the Panel,
WT/DS431, DS432 & DS433/R, 26 March 2014.

15 “Russia Bans Imports of US Pork and Beef,” Pravda, 11 February 2013 http://english.pravda.ru/news/business/11-02-
2013/123744-russift
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origin that favour domestically produced goods over impastexs, must conform with the non-
discrimination rules like the national treatment obligatin Article [l GATT, freedom of transit in
Article V GATT and general transparency requirementsriicke X GATT, as well as specialist
rules governing legitimate health and environmental standikedthe Agreement on Sanitary and
Phytosanitary Measures and the TBT Agreement (Cho & K21l§3, p633). It should be noted,
however, that ilEC-Seals the Appellate Body indicated, in the context of kit and Il GATT,
that it is enough for the state bringing the action tmsthat equality of competitive opportunities
for ‘like’ products irrespective of their origin were not provided by the importing state, rather than
that there was an actual adverse trade effect p&iG&¢als 2014para 5.82).

This pro-market access agenda is good news for developingiesumishing to exploit their
comparative advantage in fertile land and good climatedardo export primary produce like
fruits and vegetables. Global value chains, dominated by fpuwsepermarkets like Wal-Mart and
Tesco provide crucial outlets for such products and indomgomestic producers, which
contribute to the economic and social sustainability of their production. And, as the notorious ‘ash
cloud’ demonstrated in April 2010, albeit in the context of an inability to physically deliver goods
from developing countries into key supply chains during theralvargo imposed at the time, the
cost to developing countries like Kenya and Tanzania ran to £h@#2%50,000 per day
respectively (Jamieson: 2010he WTO’s market access rules for goods facilitate access further
up the value chain too for developing countries keen to ese¢bme derived from natural
resources exports in order to channel funding into othee fogrative processing points higher up
in the chain for example (World Investment Report: 2013, pII3ig current Doha Development
Round of multilateral trade talks equally grasps the ingpaet of strengthening market access rules
by further reducing market access restrictions on agui@llproducts in particular, as well as
moving forward on the trade facilitation agenda by speeding up the “movement, release and

clearance of goods,” whether in transit or not along the supply chain (Eliason: 2014}% Removing
further supply chain barriers to trade (even if at asétanly 2 per country) could add nearly 5%
(US$2.6 trillion) to global GDP and 15% (US$1.6 trillion) to global tr@derld Economic Forum:
2013, p5).

More problematic arehe WTO rules’ impact on astate’s use of import and export restrictions
deployed to encourage a global move towards a pro-sustaialidinda. Such measures might be

aimed at amelioratinthe consequences of dominant corporations’ cost reduction strategies that

16 WTO: ‘Doha Ministerial Declaration 2001,” WT/MIN(01)/DEC/1, 20 November 2001, para 27. See current stage of
negotiations @ihttp://www.wto.org/english/tratop e/tradfa_e/tradfa_ejhtm
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have the potentiab caug environmental harm and human rights abuses of workers ewaiv
natural resource extraction. A state imposed measuignddsto prevent or restrict imports of
minerals or rare earths that have not been exploitiaeinvith clearly defined sustainability
criteria for example, may violate Article XI:1 GATT bers® it operates as‘prohibition or
restriction other than duties or taxes made effectinautih quotason goods. Article XI.1 also
applies to prohibitions and restrictions on natural resoexperts (China-Rare Earths: 2014 paras
7.7.139-7.195 & 7.236-7.362). Two GATT panels, Japan-Semi-ConductoEEiBruit

reiterated this view and found that Article XI:1 applied idezily to both imports and exports as
both types of measure have the ability to change thetmmslof trade between stat€sSuch
measures can be found to violate Article XI:1 even thoughdheyot overt export measures, but

rather operate in a de facto way to restrict expdrts.

Article XI:2(a) GATT allows states to impose export restrictions “temporarily” to either“prevent or
relieve critical shortages of “foodstuffs or other products essential to the exporting party” the latter,
for the purposes of this discussion, includes naturatress like minerals and rare earths; or under
Article XI1:2(b) if such restrictins are “necessary to the application of standards or regulations for
the classification, grading or marketing of commodities in international trade.” Article XI:2(a) and
(b)’s protection only stretches to an escape from sanctions, and the state cannot impose the
restrictions in a discriminatory manner (Article XIlI:1 GAJ. In China-Raw Materials, the
Appellai Body found that a measure is “temporarily applied” for the purposes of Article XI:2(a)
when it is an interim measure imposed for a limited petiotridge a passing need.” (China-Rare
Earths: 2013, para 323). In contrast to the panel, the Appellateddgdgd there should be a link
between the measure’s duration, the nature of the ‘critical shortage’ and the temporary nature of the
measure. This means that the measure need not be of fixdumn its face, but it must be
clearly apparent that the measure will only be in place for the duration of the ‘critical shortage.’

This would both mark the measure out as an interim measdralso fix the period of time in a
slightly different way to that envisaged by the panel. So once the ‘critical shortage’ ends, the

measure must also be removed.

17 Note however that the panel in tE-Seals dispute stated that such a measure may alsdftaiteae a TBT
measure. If this is the case, the assessment afrooity of the measure with the TBT Agreement willdeermined
first: EC-Seals 2013 paras 7.61-7.6%he Appellate Body found the measure was not a ‘technical regulation’ for the
purposes of the TBT Agreement howet#e-Seals: 2014, paras 5.18-5.60.

18 Japan-Trade in Semi-Conductors, GATT BISD 35S/116, ,118.

19 Argentina-Measures Affecting the Export of Bovine Hides &edmport of Finished Leather, Report of the Panel
WT/DS155/R, (19 December 2000), para 11.8.
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The Appellate Body found that‘eritical shortage’ refers to “those deficiencies in quantity that are
crucial, that amount to a situation of decisive importancéatrreach a vitally important or
decisive stage, or turningint.” (China-Raw Materials: 2012, para 3247 measure will be
deemed to ‘relieve’ a “critical shortage’ when it “[r]aises out of some trouble, difficulty or danger,
bring[s] orprovide[s] aid or assistance to” the situation; that is, when the measure brings some f
of relief to the particular crisis experienced by tlaeststops the problem escalating, or merely acts
to pre-empthe ‘critical shortage.” (China-Raw Materials: 2012, para 327). The Appellate Body
finally suggested that whether the shortage was in fact ‘critical’ would depend on the ‘essential’
nature of the product: that is, how important the producttovii®e stat& economy and citizens

both emotionally and financially. The characteristitthe product would also inform how long the
measu¢ would need to be in place to “relieve” the “critical shortage.” (China-Raw Materials: 2012,
para 328!

This interpretation means it is difficult for a st&bebring a ban on the export of natural resources
within the scope of Article XI:2(a) for several reasons. First, the only “critical shortage” of an
“essential” product the Appellate Body seemed willing to sanction was a food shortage, rather a
general concern that a state rich in minerals may teisttow their extraction on sustainability
grounds (China-Raw Materials: 2012, para 337). Long term preservadiasures designed to

limit exports to sustainable levels must instead fall withinstiape of the general exceptions to the
rules on goods contained in Article XX GATT, explored liertbelow (China-Raw Materials
2012, para 333)'he Appellate Body specifically rejected China’s argument that imposing export
restriction over 10 years was actually designed to prekiertdritical decline of mineral resources.
For the Appellate Body, this was neither a temporary areasor a response to a critical shortage,
which it thought should be something much more imminent thgotential decline over ten years
(China-Raw Materials: 2012, para 337). Such a finding suggests ibmpsissible to identify a
‘tipping point’ after which point natural resource depletiamso advanced as to justify an export
ban. In one sense, it is ironic that the fundamentipctive of sustainably managing natural
resources using a multiplicity of measures is that stocksrm#ecline to such low levels. But it
should be noted that export restrictions severely disrugtitfitioning of global value chains, so
pushing China to consider other less disruptive measures imdathizes the ‘value added’ China

(and all the participants) can earn from allowing Chinesaral resources to be used in the chain.

20 China-Measures Related to the Exportation of Various Rawrdds$, Report of the Appellate Body,
WT/DS394/AB/R, 30 January 2012, (China-Raw Materials), para 324.

2! Note that China did not try to argue its export banaoa earths could be justified under Article XI.2(a) GATT:
China-Rare Earths: 2014, para 7.200.
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Import restrictions on natural resources imposed on sustétyngbounds may also mean the state
violates the national treatment rules in Article IGATT as WTO dispute settlement panels do not
permit states to impose different market access treatomeproducts simply on the ground of the
way they were produced,; this is the so-called product-psquedblem (PPM§2 In the latter case,
even though the imported products were processed using noon+eneintally friendly methods, or
violated labour rights, this product wouldistie deemed to be ‘like’ the domestic product that was

not produced using that methdthis severely hampers the state’s flexibility in terms of its response

to unsustainable production techniques by dominant corporatitims éad of the supply chain,
unless they can justify their measures under one axbeptions to the GATT rules (OECD: 2011,
p39). It should be noted that there is more flexibility aR#®M issue when compulsory standards
are usedn conformity with the TBT Agreement following théS-Tuna II, rather than an imported
ban, although full discussion on the issue is yet toecbefore WTO dispute settlement
proceedings. The Appellate Body neatly side-stepped theiisgif@ Seals, arguing that PPMs
raised “important systemic issues” that were not fully argued before the panel, nor discussed in its
report. As such, the Appellate Body felt it could not ‘complete the analysis’ left open by the panel,

as to do so risked “the parties’ due process rights.” (EC-Seals2014: para 5.69°

It is clear from panel and Appellate Body jurisprudence tlegtisures that limit market access in
order to preserve the heatthcitizens in a state during mineral extraction, opriatect against
biodiversity loss or limit damage to the environment cajusified if they fall within the general
exceptions to the WTO rules trade in goods, specifically the exceptions found in Ariickéb)

and Article XX(g) GATT?* The Appellate Body has made it clear that members caosientheir
own level of protection within their territory, for & hot imposing a particular policy objective that
is problematic per se, but rather the measure used by thean&rachieve the requisite level of

protection?®

In China-Rare Earths, China argued before the panel thaigranid extraction of Chinese rare

earths caused grave harmbina’s environment, and as a direct consequence harmed human,

22 United States Restrictions on the Imports of TU#& Tuna ), Report of the Panel, DS21/R, BISD 395/155 (Sept. 3,
1991) (not adopted); United States-Standards for Reformulated and Gamak@asoline, Report of the Appellate
Body, WT/DS2/AB/R (Apr. 29, 1996); and United States-Import Piitbibof Certain Shrimp and Shrimp Prodycts
report of the Appellate Body, WT/DS58/AB/R (Oct. 12, 1998).eNbe position is different where the measure falls
under the TBT Agreement: se€-Seals: 2014, para 7.61-7.69.

22USTuna II: panel, paras 7.63-79; and Appellate Body Rep@ Tuna I, Appellate Bodyparas 183-19%C-Seals
2013, paras 7.103-7.112. On the history of the problem s€®QOErocesses and Production Methods (PPMs):
Conceptual Framework and Considerations on Use of PPM-Based Teadends, OECD Doc OCDE/GD(97) 137
(1997)

24 Note that there are equivalent provisions for tradeervices in Article XVI GATS.

25 EC-Asbestos, para 168/S-Reformulated Gasoline para 1151.
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animal, plant life and health (China-Rare Earths: 2014 para 7 Cha justified its use of export
duties on rare earths on the basis of Article XX(b) GAIT argued that the rare earth extraction
process created large reservoir water pools containingdogicadioactive substances, which if not
sufficient secure, could seep into main watercoursdsammsequential threats to human, animal,
plant life and health (China-Rare Earths: 2014 paras 7.51-7.15BprAdr toxin release was also
likely. China showed that the awareness of the health ristes seawell known by other states that
rare earth extraction no longer took place outside Chinig. made China the main source of rare
earths for manufacture of key components in mobile phand microchips and, as such, put even
greater pressure on its remaining natural resources (ChireHaaths: 2014 para 7.154). The
knock-on dfect of China’s export duties and export restrictions, however, was to severely impede
inputs into the top of technology global value chains asttict the amount of other electronic
components necessary for other global value chains.

Despite China’s pro-sustainability policy objectivehd¢ panel argued that China’s export duties

were not “necessary to protect human, animal, or plant life or health” under the exemption

contained in Article XX(b) GATT. The panel noted tha¢ WWTO rules aim to strike the appropriate
balance between trade liberalisation whilst allocatingcset policy space to members so they
can pursue non-trade objectives like preservation of thecameent and protection of human
health (China-Rare Earths: 2014 para 7.188)the Appellate Body later notedHC-Seals, this
means that not every aspect of a measure will be coedideder the general exceptions in Agtic
XX GATT, but only those aspects that give rise to the findihigconsistency with the GATT rules
(EC-Seals: 2014, para 5.185). This means key pro-sustainability agfiectneasure may outside
the scope of the WTO completely.

For the panel in China-Rare Earths, however, it was natggnfor members to merely state that
the measures wefnecessary to protect human, animal, plant life, or health” in policy documents

they mustprovide “persuasive evidence of a connection between environmental otect
standards and export restrictions.” (China-Rare Earths: 2014 para 7.165, emphasis addesther
words, a member wishing to justify measures that restade between states must explain how the
measures operate so as to reduce pollution caused by thaatiextior production (China-Rare
Earths: 2014 para 7.166 & China-Raw Materials: 2012, para 7.508). Thisatiqgrtacould show
how the measure indirectly contributed to the pollutialuction, but it must “consist of

guantitative projections in the future, or qualitative reaspbased on a set of hypotheses that are
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tested and supported by sufficient evidence.” (China-Rare Earths: 2014. para 7.1%3)lthough

not at issue in the EC-Sealsse as the case turned on the ‘public morality’ exception in Article

XX(a) GATT not Article XX(b), the Appellate Body stated thatikealArticle XX(a), the focus on
danger and risks to public, animal, plant life or healdan Article XX(b) lendstself to “scientific
or other methods of enquiry, such as a risk assessment,” to determine whether the measure at issue
was “necessary to protect” the dangers and risks at iss&#{Seals, Appellate Body: para 5.198).
China failed to show this in the Rare-Earths dispute. Insteack was evidence the measure
favoured domestic production by allowing local producers to cagtel ‘value’ from feeding the
natural resources into the value chain (China-Rare Edtfligt para 7.169). The panel also noted
that even though China was already using less trade tiestrngeasures to protect its environment,
including a deposit scheme from the mines to support ecalagicovery, increasing the levels of
such measures was‘@asonably available alternative” to the export duties that significantly
impacted on international trade in rare earths (China-Rarths: 2014 para 7.186; confirmed in
EC-Seals: 2014, paras 5.261-5.264).

China also sought to justify its export quotas on the badistimle XX(g) GATT: it argued the
guotasrelated to the “conservation of an exhaustiblenatural resource” as they were “made effective

in conjunction with restrictions on domestic production or consumption.” In US-Shrimp, the
Appellate Body stated that tihecaning of “exhaustible natural resource” in Article XX(g) must
evolve over time, taking into consideration contempocancerns aboutustainable

development.” (US-Shrimp: 1998, p128). In China-Rare Eartie parties disagreed whether rare

earths werénatural resources,” and, even if they were, whether they were “exhaustible.”

The European Union, Japan and the United States argamehal resourcesshould be limited to
those resources only in their raw, rather than semigsseazl, or processed form (China-Rare
Earths: 2014, para 7.246). Such a view suggests primary products likeayegxcluded from the
definition. China did not express a view on the precise itiefin but argued it should be
interpreted broadly (China-Rare Earths: 2014, para 7.250). The @ty side-stepped the issue,
stating instead that provided the measure had as its dingediréct or indirect conservation of the
natural resource, it did not matter thiat “resource in its raw form is not the direct subject matter

of the measurg (China-Rare Earths: 2014, para 7.247 & on Article XX(g) GATT, par2&2-
7.337) Although the panel found it unnecessary to define the ternestdve the dispute, it argued

26 Citing the Appellate Body in Brazil-Measures Affectimgports of Retreaded Tyres, Report of the Appellate Body,
WT/DS332/AB/R, 3 December 2007, para 151. An approach confirmttelippellate Body ifeC-Seals: 2014, para
5.211-5.215.
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thatonly those “natural resources” that were “exhaustible” could be covered and that the term did
not extend to all raw materials (China-Rare Earths: 2014, p248)7 Interestingly, it did go on to
comment that the Appellate BodyuWs-Shrimp had not been required to determine at what precise
point processethw materials cease to be “exhaustible natural resourCesr the purposes of

Article XX(g) GATT, so this issue remains open. This paas not revisited by the Appellate

Body on appeal.

In China-Raw Materials the panel acknowledged that a state ioopde a measure that kept the
natural resource from “harm, loss, or waste;” but it did not go on to elaborate whether retaining
guantities of the resource for releas® a global value chain at a later date was enough for the
resource to be regarded‘@snserved” for the purposes of exemption under Article XX(g). There
seemed to be some concern among parties to the disputetéiaing natural resources in this way
artificially inflated prices, and, as such, should notdgarded as a legitimate conservation
measure(China-Raw Materials: 2012, paras 7.372-7.386 & China-Rare Earths: 2014,3%a 7.
The Appellate Body did not discuss this pgint.

The panel in China-Rare Earths took a more expansive viewpretieg the meaning of
“conservation” in the broader context of sustainable development. It argued that a moratariu
mineral extraction to slow the rate of use could be aegwaton measure for the purpose of Article
XX(g) in principle if it was imposed “in accordance with a Member’s development and

conservation objectivésncluding economic objectives to address their developmesds (China-
Rare Earths: 2014, para266-7.267). However, the panel did usefully point out that this
interpretation did not mean a state had a licensdddéne indiscriminately in the supply chain,
stating insteaéino WTO member has, under WTO law, the right to dictate or control the allocation

or distribution of rare earth resources to achieve anauic objective WTO Members’ right to

adopt conservation programmes is not a right to contreiriational markets in which the extracted
products are bought and sold.” (China-Rare Earths: 2014, para268).

More problematic are measures adopted by states to guanginteeim labour standards. Within
the trade community, the conventional view is that tradesomes designed to protect labour rights
fall outside the scope of the WTO exceptions. Some conataes argue, however, that such
measureshould fall within the scope of Article XX(b) as “necessary to protect human, animal or

plant life or health” or Article XX(a) as “necessary to protect public moral$’ (Howse: 1999). In

both, the state mustow the measure “necessary” in other words, that it iSthe “least trade

restrictive” measure available and another measure would not equally meet the requireriets.
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measuré necessity is determined against gtaee’s regulatory objective therefore (China-Rare
Earths: 2014, paras 7.139-7.148). It should be noted too that tbeveathe scope of the
regulatory objective, the less likely the WTO panel will fint@asonably available alternative
measur@ that will address the concern (China-Publications and Audiovisual Pro@d06&, para
251)%7

Whilst the panel and Appellate Body jurisprudence under ArticleGSI T (and Article XIV

GATYS) indicates an increased cognizance of the state’s right to regulate and openness to find that
measures designed to promote economic, social and enviraisestainability are within the list
of exceptions, the same flexibility is not true for th@aliscrimination test of Article XX GATT
(and XIV GATS)’s chapeau which the Appellate Body regards as a “limited and conditional

exception from the substantive obligations” in the GATT and GATS (USShrimp: 1998, para 117.3)
Rather, bhe chapeau’s functionis to “maintain the equilibrium between obligations under the

GATT... and the exceptions provided under each subparagraph of Article XX.” (EC-Seals 2014
para 5.301). For the Appellate Bodylis-Reformulated Gasoline, the key to determining liability
is interrogatingthe “manner in which that measure is applied.” (US-Reformulated Gasoline: 1996,
para 1166). So, the measure mustbe “applied in a manner which would constitute an arbitrary
or unjustifiable discrimination between countries wherestdrae conditions prevail, or a disguised
restriction on international trade.” (EC-Seals: 2014, paras 5.301-5.303). For a measure to satisfy the
chapeau it (i) must not result in discrimination; (ii¢ ttiscrimination must not be arbitrary or
unjustifiable “in character” and (iii) the discrimination must not occur between countries where the
same conditions prevailUg-Shrimp: 1998, paras 1178-1179).

The Appellate Body has found “arbitrary and unjustifiable discrimination” in a number of cases,

which are very instructive for this account of natural veses, global value chains and sustainable
development. For example, s-Shrimp, the Appellate Body was concerned that the US measure
imposing an import ban on shrimp and shrimp products harvestieadign ships using particular
techniques violated this requirement of the chafeaause the measure had “the intended and

actual coercive effect on other governments (to) adopngadly the same policy” as the United

States (US-Shrimp: 1998, para 1I3 In that case, the Appellate Body felt such unilateraliss
unjustified because it imposed a single homogenous standaibstetes irrespective of those

states’ domestic situations (China-Rare Earths: 2014, FaBa3, paras 356-357)

27 China-Measures Affecting Trading Rights and Distribution iSesfor Certain Publications and Audiovisual
Entertainment Products, Report of the Appellate Body, VEBEB/AB/R, 21 December 2009.
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Indeed, as the panel pointed out in China-Rare Earthsinthef @rticle XX is not to equalize the
market conditions for all states, but rather to mamthe existing market disparities between them
(China-Rare Earths: 2014, para360)?® Pro-environmental measures can be imposed, but only to
the extent that they do not interfere with domegticate actors’ activities any more than is
necessary. The state should interfere as little aslgesvith privateactors’ competitive

opportunities therefore anes a corollary, it can be assumed that a state willdaatisfy the
requirement of the chapeau if it uses trade measureisititidére too readilyn the operation of

complex global value chains.

As this discussion previously showed, at first glance the WiI€3 are an excellent way of
controlling the extraction and use of natural resourcehyorations acting through global value
chains. Yet the reality is more problematic: it is ungentéhether there are ever instances where
the rules will impact on the corporation directly; ahdrules severely curtail the state’s ability to

use trade measures, like import and export quotas for éxatogorce large dominant corporations
controlling the chain to extract and exploit natural ueses in a more sustainable way. Although
Article XX GATT provides limited exceptions to the rules pesific circumstances, these
exceptions create further difficulties when their agation is understood in the light of corporate

dominance of natural resource extraction and use in glaiha chains.

Notably, the length and complexity of some global valuenshaspecially those of the
supermarkets like W-Mart, means that a pro-sustainability tax or importrigtgin imposed by a
state affects production at various geographic points alonghtie. Inevitably, this will affect
suppliers in other countries as the tasks along the cheam production is increasingly fragmented.
Whilst the Appellate Body recognised the possibility of theagrritorial scope of some trade
measures in the context of its interpretation ofdletXX(a) GATT (the public morality exception)
in EC-Seals, it decided not to rule on the extraterritoriadisyie as the parties had not raiged

argument EC-Seals: 2014, para 5.173). This issue still remains open.

In buyer-driven global value chains, the dominant caton often imposes a single set of
standards down the chain. As noted above, Heinz imsistse variety of tomatoes grown
according to strict production methods. (Lee, Gerrefi &B@ass: 2012, p12429). Irrespective of
the Appellate Body’s stated desire to protect the disparate méraiditions within the states,” in

reality, the corporation’s insistence on one set of standards throughout the global value chain means

28 Note the panel found that China’s export quota on rare earths did not comply with Article XX(g) as it did not meet
the test in Article XX(qg) itself or the chapeau: ibid. par679. Confirmed iEC-Seals 2014, para 5.297 & 5.312.
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the market conditions in each staigy be more homogenous than the Appellate Body’s report
indicates. The reality is that whilst the GATT appears te gtates flexibility to address
sustainability issues through the exceptions, in fact itmestrictions become increasingly difficult
to justify under Article XX due to the contemporary reatifyglobal value chains.

Conclusion

In the 2% century production is organised through global value chairesyBtage of production is
separated out and each elemenindertaken in any place with the appropriate resouraslalls

to drive costs out of the chain and maximise profits. Praztuct no longer tied to one geographic
location and value is added in many states using diverperede relationships from multiple arms-
length buyer-supplier contracts to exclusive supply arrangesnaad joint ventures. Moving further
up the ‘value’ chain is important for states, as processed products generate more revenue than
exploitation of natural resources alonetital resources are critical to these chains’ success

because they feed into the top of the chain.

Despite the borderless character of global value chaagral resource exploitation concerns
individual states. Exploitation may generate importavémae, but problems occur: for example,
mineral extraction causes severe environmental damage amatropping results in loss of
biodiversity and soil erosion. Although international instents like the UN Global Compact
(United Nations: 2000) and the Guidelines for Multinationals fpniges (OECD: 2011) are
designed to prevent ‘abusive’ corporate behaviour, these instruments are soft law and do not
actively promote the positive benefits of global valbains whilst moderating potential
environmental harm and human rights abuses. The WTQ witbstheir inherent global reach,
seem an excellent way to control corporate behaviour llowd states, through their trade policies,
to derive benefits from their natural resources whilst stilimising the problems of extraction and

exploitation.

The WTO rules do reduce barriers to trade and facilitatentheement of goods and services across
borders, but they are not a panacea. WTO rules appigtes s1ot corporations. This state-centric
nature of disputes means that even when a dispute attse$a problem within a global value
chain, the WTO perceives it as a dispute within a single gpbgr space-that of the state in which
the ‘harm’ occurred, with the protagonist (the other state) being equally so defined. By their nature,
global value chains transcend borders however: decisiorsiadfesuppliers may be taken in one or

more states as the corporate internal structure may not ‘map’ on to the geographic territory of a
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single state with harm felt in many states. A statstate paradigm is not an appropriate frame in
which to understand or resolve this problem therefore (Ro2Dik2).

Global value chains’ corporate structures too are so complicated that it is difficult to attribute a
‘problem’ to a single standard or corporate strategy because the interaction between private and
public standards from the multiple chains into which a domsspplier feeds causes the harm.
Which state is ‘defendant’ in such a scenario? Attempts by the state to preserve its environment or
protect against climate change using trade restrictidkesgiiotas for example, is often viewed with
suspicion by other WTO members, dispute settlement panetb@aigpellate Body. As China-
Rare Earthshows, the WTO rules’ focus is on the legitimacy of the measure and not the policy
objective per se. Yet the Appellate Body seems increasindiggito find policy space to support
the use of policy instruments that protect natural ressuprovided the state minimises any
negative effects on trade. Broader questionsiaitade measures’ effectiveness remain, however,
given the extension of global value chains beyond geogrépohindaries and the bounded

territorial reach of most trade measures.

At this point, it feels customary to claim the WTOeawmiare not fit for purpose because they fail to
fully comprehend private actdricursion into the ‘public’ space and so they should be amended.
But is there a governance gap into which the WTO rules mage? The WTO rules are useful to
open markets to maximise the benefits derived from theasrg fragmentation of production that
occurs when multinational corporations organise their pragtuttirough global value chains. The
statistics indicate the WTO’s current and projected success here (World Investment Report: 2013,
pxx1). Its rules are a blunt instrument to address the envimtahig&arm and human rights
problems surrounding natural resources exploitation antyusaultinational corporations

however
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